Evidence – Fall 2006, Professor Kirgis

By Rita Wang
· Trial – Adversarial system (instead of inquisitional system)

· Trial – try to replicate real world in the court room; all the data that goes into the courtroom to replicate real world is called evidence

· Evidence – what we allow the jury to hear (what we allow the parties to present)

· Rule of evidence serve the purpose of keeping evidences out.

· The rule of evidence doesn’t enforce itself; the parties enforce the rule

· Evidence comes in unless somebody keeps it out.
· Judges don’t implement the rule of evidence – the counsels can throw everything into the evidence as long as the other party does not object (therefore, as a practical matter, evidence that is not supposed to come in does come in)

· In theory, the jury should only decide the case based on the data that goes into courtroom (jury should not watch newspaper, news report… to decide the case) – in reality, we rely on the fact that jury has basic knowledge and common sense

· Evidence course focuses on the data lawyers put into the courtroom

· Jury’s job is the draw conclusion about real world based on the data in the courtroom 

· All crimes and civil causes of actions have elements.  The parties have to put in evidence for each elements of the crime or the cause of action.
· Sometimes jurors assume things or use a piece of evidence to draw improper conclusions (when they really are not supposed to) – therefore, it is the judge’s job to decide what evidence should be admitted; the judge only looks at the admitted evidence to decide whether the burden of production is satisfied
· Admissibility is decided by the judge; weight of evidence is decided by the jury

· Rule of Evidence – comes out of common law

· Federal Rule of Evidence:

· relatively recent

· not conclusive (you still have to look at case law)

Burdens of Proof

· Burden of Production – Evidence sufficient to support finding (prima facie case)

· jury instruction/deliberation comes to place only if the judge decides the party with the burden of production has satisfied the burden: sufficient evidence that a reasonable jury could fine elements are satisfied (Judge makes decision regarding burden of production)

· Burden of Persuasion – Preponderance of evidence or beyond reasonable doubt

· Once the judge decides burden of production has been satisfied, jury retires to deliberation – the jury decides on the issue of burden of persuasion
· The jury is instructed of what degree of persuasion the evidence has to meet.

· Preliminary Questions – 

· 104(a) Competence, privilege, hearsay, etc. (judge is not bound by evidence rules to make the determinations) 

· Preponderance of evidence

· 104(b) Conditional relevance

· Evidence sufficient to support finding

· Hypo: Prosecutor wants to offer murder weapon.  The murder weapon should not come in if the murder weapon is not really the weapon defendant used for murder.  The judge admits the murder weapon only when there is enough reason to believe that the murder weapon is actually the weapon used for murder.  However, the judge is not a trial of fact, and sometimes whether the gun is the murder weapon is a material fact of the case.

· Conditional relevance – that gun is relevant if it is the weapon used for murder; the relevance of the gun is conditional on the introduction of other evidence that can show the gun is actually the murder weapon

· What if the prosecutor got the gun in on condition and then cannot satisfy the condition? 

· the judge can direct a verdict if the gun is a material evidence to establish the crime

Trial Overview

I. Voir dire (jury selection)

· the process of questioning the jurors to decide if the can sit in jury 

· in Federal courts, only the judge gets to question the jurors; in NY courts, the counsels also get to question the jurors in voir dire, and often use this opportunity to present their case, sometimes prejudice the jurors
II. Opening statements 

· party with the burden of proof goes first, and then the defendant goes

· limit to the description of the facts that are intended to be proved during trial.  
· The counsels cannot refer to legal rules in opening statement 

· e.g. I am going to prove… to establish causation… (NOT allowed
III. Plaintiff’s case in chief 

· Plaintiff direct examination, and then Defendant’s cross examination
IV. Defendant’s case in chief 

· Defendant direct examination, and then Plaintiff’s cross examination

· In criminal case, the defendant does not have to put on his case in chief

V. Plaintiff’s case in rebuttal 

· Plaintiff direct examination, and then Defendant’s cross examination

· Rebuttal case is examining party’s own witnesses to rebut the opposing side’s case in chief
VI. Defendant’s case in rebuttal 

· Defendant’s direct examination, and then Plaintiff’s cross examination
VII. Closing arguments 

· Plaintiff ( Defendant ( Plaintiff

· party with burden of proof gets the first word and the last word

· In some jurisdictions, the plaintiff doesn’t get rebuttal, but close after defendant
VIII. Charge 

IX. Verdict

· Hypo: In robbery trial, Prosecutor asks D’s wife: “What did D tell you about his actions on the night of the robbery?”

· Rule 103(a)(1) – 

· Objection has to be “timely” 

· timely is not equal to immediately, because sometimes immediate objection is not possible
· Objection needs specific ground

· e.g., marital privilege

· because the goal of objections is to preserve issue for appeal, specific ground is required in the record for the appellate court to evaluate

· If you raised the objection on one ground, you can not object to the same question based on a different ground
· 103(a)(2) Offer of proof – to show what is the importance of the excluded evidence

· Harmless error – 103(a)

Appeal of Evidentiary Ruling:

	Specific objection
	Trial Judge’s ruling
	Ruling incorrect
	Substantial right affected
	Reversed

	
	
	
	Harmless error
	Affirmed

	
	
	Ruling correct
	Affirmed

	No specific Objection
	Trial Judge’s Ruling
	No Plain Error
	Affirmed

	
	
	Plain Error
	Substantial right affected
	Reversed

	
	
	
	Harmless error
	Affirmed


· Appellate courts hate to reverse ( you have to get it right at trial court
· If a party offers inadmissible evidence, it opens the door, and cannot object the other party when it introduce the same type of evidence
· Very often the important issues of the case are apparent before the trial.  You can anticipate the objections.  The process to decide evidentiary issues before trial – motions in limine: motions on evidentiary issues; motion to suppress evidence in criminal case
· Once you made motion in limine, your issue is preserved for appeal, you don’t have to object in trial

Relevance – Rule 401

· Relevance – Does this piece of evidence have “any tendency” to make more or less likely the fact that its proponent wants to prove?

· The judge evaluated the relevance of evidence, rather than the weight of evidence

· Trial court cannot undo its evidentiary ruling (trial court cannot retroactively exclude evidence, otherwise the party is denied fair opportunity to introduce other favorable evidence)

· Materiality – Is that fact “of consequence” to the determination of the action?

· legal concept: does something one party wants to prove has consequence?

	Letter to W

“W,

Leave V and marry me

Love, D”


	· D can write

· D was alive when letter written

· D speaks English

· W is married to V

· W and D are having an affair

· D is unscrupulous

· D wants W to leave V and marry him

· D is in love with W


	Evidential Fact
	Inferred Fact
	Inferred Fact
	Inferred Fact
	Consequential Fact

	Letter to W

“W,

Leave V and marry me

Love, D”
	D wants W to marry him


	D wants V gone
	D has motive to kill V
	D killed V


	Evidential Fact
	Inferred Fact
	Inferred Fact
	Consequential Fact

	Witness testifies that he saw D with V one hour before V’ death
	D was with V one hour before V’s death
	D had opportunity to kill V
	D killed V


Direct & Circumstantial evidence:

· Direct evidence – you don’t have to draw any inference from it; you just have to believe in the evidence (Letter is a direct evidence of the fact that D wants W to marry him)

· Circumstantial evidence – you have to make inference (Circumstantial evidence can be more reliable than direct evidence.  E.g. DNA evidence is circumstantial evidence)

· Hypo: P is injured when she is thrown from an amusement park ride.  In the trial of P’s personal injury claim against D, the operator of the ride.  D seeks to introduce evidence that no one had been injured in 5,000 previous rides on the same ride.  Is this evidence relevant?

· The fact that the thing operated well previous 5,000 times does not mean the thing will continue to operate well

· Grey area: some judges will let it in, some judges will not (no appellate court will overturn trial judge’s ruling on this)

· 3 general rules of evidence:

· Rule 401 

· Rule 402

· Rule 403 – A basic rule applying to all evidence to keep evidence out 

· the court has to weight the benefit of the evidence; even a piece of evidence is relevant, it can still be excluded if its cost (danger of inaccurate verdict) out-weights its benefit

· Prejudice has to be unfair (not any prejudice will be excluded)
· Normally courts will admit prejudicial evidence (FRE tiles in favor of admission of evidence – only where prejudicial effect substantially out-weights probative value, will the evidence be kept out)

· Seeking to convicting people based on the inference that a person is a bad person, not based on that person actually committed crime accused is unfair prejudice. E.g.: 
	Evidential Fat
	Inferred Fact
	Inferred Fact
	Inferred Fact
	Consequential Fact

	Letter to W

“W,

Leave V and marry me

Love, D”
	D is pursuing another’s wife
	D’s unscrupulous 
	D is a bad person
	D should be punished


· therefore, there will be a 403 issue in introducing the love letter as evidence, even though the letter is relevant (the test rule of 403 is evidence should be keep out if its unfair prejudice effect substantially out-weights the benefit of the evidence)

· issue – does the risk that jurors will come to the second line of reasoning substantially out-weights the benefit that the letter tends to prove motive for murder?  

· Cure: Rule 105 Limited Admissibility (limited instruction can be given – judge tells jury that they shouldn’t infer second line of reasoning – a back up position if letter is admitted)

· Risk of limited instruction – alert the jurors of that possibility – having the judge highlighting D is a bad guy is not favorable for D

· 403 grounds:

1) unfair prejudice (most important)

2) efficiency

3) confusion
Relevance 

· Whether a piece of evidence is relevant depending on what the proponent of it wants to use for.

· Hypo: D is accused of Extorting money from local shopkeepers by threatening them, but he never actually pulls any weapons.  Is evidence that D keeps a number of guns in his home relevant and admissible under Rule 403?

· Yes.  Tends to show D had intent to extort by showing he had means to carry out threats

· Hypo: D is accused of drug trafficking.  Is evidence that D keeps a number of guns in his home relevant and admissible under Rule 403?

· Yes.  Guns are common paraphernalia of narcotics trade.  More likely that someone who has guns is involved in drug dealing.

· Hypo: D is accused drug trafficking.  Is evidence that D keeps a large amount of cash in his home relevant and admissible under Rule 403?

· Yes.  Most drug transactions are made with cash.  More likely that someone who has lots of cash is involved in drug dealing.

· Hypo: D is accused of possessing unregistered firearms in form of Molotov cocktails.  Is evidence that D had an unlicensed gun in his car relevant and admissible under Rule 403?

· No.  Insufficient connection between guns and charged crime; also, high risk of unfair prejudice.

	P’s case in chief

(Plaintiff begins his case in chief almost always with a witness)
	D’s case in defense
	P’s case in rebuttal (cannot add anything new, other than to rebut D’s affirmative defense)
	D’s case in rejoinder

	W-1 direct by P

W-1 cross by D

W-1 re-direct by P

W-1 re-cross by D
	
	
	


· Rule 611 gives authority to this process.  However, nothing in FRE stipulates this process.

· Judge has discretion over this process, and over whether to let jurors take notes or not.

Technical Objections:

· “Ambiguous” or “vague”

· Used when a question is unclear

· “Argumentative”

· Used when counsel tries to conceal argument to the jury in the form of a question.  
· Example. “After defendant’s brazen disregard of the safety of everyone in the store, what did you do next?”
· “Asked and answered”

· Used when a question rehashes testimony already given

· “Assuming fact not in evidence”

· Used when a question presupposes some fact that has not yet been established by testimony.  
· Classic example: “When did you stop beating your wife?”  (Assuming no prior testimony that witness beat his wife).

· “Badgering the witness”

· Used when counsel is being discourteous or is not allowing the witness to answer the question.  

· A similar  objection is “arguing with the witness”
· “Calls for narrative response”
· Used in response to question that is so broad and open-ended as to make it impossible for opposing counsel to anticipate whether the witness will provide relevant, admissible testimony

· “Compound”
· Used when question contains two or more included questions so that an answer will be ambiguous.  
· Example “Did you see the victim on the night of the alleged robbery and did she seem upset?”
· “Mischaracterizes the evidence”
· Used when counsel, when questioning a witness, summarizes prior testimony in a way that distorts it.  
· Example “Mr. Jones earlier you testifies that you disregarded the puddle in aisle nine (Assuming Mr. Jones did not so testify)

· “Non-responsive”
· Used by questioning attorney to object to testimony that does not answer the question asked.

· Leading Questions

· Rule 611 (c) – exception to leading questions on direct examination “necessary to develop the witness’ testimony

· “Is it true that you saw the defendant…?” – Should the judge sustain or overrule the leading objection?

· If you can get the judge to declare a witness hostile, you can ask leading questions

· The key to cross examination is to get the witness to say nothing but yes.  When you cross, you should never ask a question you don’t know the answer to which. 

· Under 611 (c) – another situation where leading questions are allowed

· 2 objectives of cross examination:

1) offensively – to score your point (very very effective courtroom strategy, will carry extra weight with the jury)

2) defensively – to break down the opponent’s case

Foundational Competency

· conditional relevancy problem (To allow a witness to testify, you have to establish that witness is competent; to use a document, you have to establish that document is authentic…)

· The rule of competency kept out a lot of people from testifying (e.g. interest in the litigation, language barrier, atheist, convicted criminals, mental incapacity…)

· Court gradually relax these requirements

· Rule 601 rule of competency, does away most of old limitations (only interested in whether the person has knowledge of the facts)

· 4 factors of competency:

1) Narrative capacity (able to communicate) – Rule 604

2) Sincerity (honesty) – Rule 603 (tell the truth)

3) Perception (First-hand knowledge) – Rule 602

4) Recollection – Rules 602, 612, 803(5)

· Rule 604 interpreters – provided where witness is otherwise unable to communicate

· Rule 602 – how do we know if a witness has perception? – whether he has personal  knowledge

· Voir dire – ask question to determine whether the witness is competent (Your honor, permission to voir dire the witness)

Refreshing Recollection 
· 2 ways to deal with Memory lap
1) present recollection refresh – use something to trigger witness’s memory

· Triggers current memory

· W must testify to a lack of memory and testify that refreshing item will trigger memory

· Item must actually refresh memory

· Refreshing item need not be admissible, but must be shown to opposing counsel

· Opposing counsel may introduce into evidence and cross-examine using refreshing item (the court can require you to turn over anything you used to refresh the witness’ recollection – do not ever show your witness that you don’t want to turn over to the court or to the other side!!!)

2) Past recollection Recorded – a hearsay exception (a backup plan if the witness cannot refresh his recollection)

· Available when W has no current memory

· Record must “correctly” reflect W’s prior knowledge

· Record must have been “made or adopted” by W

· Record must have been made or adopted while matter was “fresh” in W’s mind

· Record is read into evidence but not admitted as exhibit unless offered by opposing party

	New York Dead Man Statute

Upon the trial of an action

or the hearing upon the merits of a special proceeding, 

a party

or a person interested in the event, 

or a person from, through or under whom such a party or interested person derives his interest or title by assignment or otherwise, 

shall not be examined as a witness

in his own behalf or interest, 

or in behalf of the party succeeding to his title or interest

against the executor, administrator or survivor of a deceased person

or the committee of a mentally ill person, 

or a person deriving his title or interest from, through or under a deceased person or mentally ill person, by assignment or  otherwise, 

concerning a personal transaction 

or communication

between the witness and the deceased person or mentally ill person, 

except where the executor, administrator, survivor, committee or person so deriving title or interest is examined in his own behalf, 

or the testimony of the mentally ill person or deceased person is given in evidence, concerning the same transaction or communication…


	In trial on merits;

An interested Person or predecessor to an interested person;

May not testify;

In behalf of himself or his successor;

Against decedent’s representative or successor;

About personal transactions or communications between the witness & decedent;

Unless waived
	1) F gave bankbooks to W

2) W died

3) F died

4) F returned bankbooks to H

5) H: I heard F say to W, “I want you to have these bankbooks.”

1) A’s car and B’s car crashed

2) B: A ran a red light

3) A: “It’s my fault.”

4) A died


· 2 main categories of witnesses:

1) Lay witness (Fact witness) – governed by competency rule

2) Expert witness

3) Witness on credibility (can be considered lay witness)

· Lay witness:

· governed by competency rule

· distinguish between facts and opinions (limited to testify about facts)

· issue: what constitutes facts; what constitutes opinions?

· “He looked drunk”?
· His speech was slurred

· He stumbled out of the truck

· He smelled of alcohol (does the witness close enough to smell the alcohol?)

· He was belligerent

· Rule 701 requirements:

1) personal knowledge

2) helpful to prove an issue (helpful to whom? ( helpful to the jury to determine an issue)

Lay Opinion

· Standards for admissibility under Rule 701

· Opinion must be “rationally based on the perception of the witness”

· Opinion must be “helpful to a clear understanding of the facts in issue”

· Opinion must not be “based on scientific, technical or other specialized knowledge within the scope of Rule 702”

( 
the court is usually more liberal in terms of letting the witness saying what they want t say (in favor of admissibility), and trust the adversarial system to solve the problem/to keep the evidence out

Expert Testimony

· Standards for admissibility under Rule 702

· Witness must be “qualifies as an expert by knowledge, skill, expertise, training or education (competency rule)

· Testimony must “assist the trier of fact to understand the evidence or to determine a fact in issue” (difference from 701: the jury cannot draw desired inference because they don’t have sufficient knowledge – the problem is not that they can’t create perception, but because they don’t understand)

· Testimony must be

· based upon sufficient facts or data

· the product of reliable principles and methods; and

· witness must have applied principles and methods reliably to facts of case

· expert can testify about the addiction, depression…, but he cannot testify that witness cannot take premeditated action (because it is the ultimate issue)
· Hand writing – some court split the baby, allowed the expert to testify similarity but not draw conclusion; considered distinctive: can be presented to the jury with exemplars and let them decide when there is no expert witness

· 901(b)(5)(6) voice identification, recognizing people based on their voice

· The judge should not announce that the witness as expert (if the judge says the witness is qualified as witness, the jury gets the impression that the judge supports the witness) ( you should avoid to get the judge say that (by stipulating…, unless you don’t believe the witness is qualified as expert)

· Steps for using expert testimony:

1) make sure expert is qualified as expert witness

2) establish that subject matter to be testified by expert is relevant

3) establish that the testimony is reliable (principles, method, application…)

	Evidential facts
	Background knowledge
	Conclusion

	Fire started in basement
	
	The fire did not start naturally

	Basement is concrete 
	Not common for fire to tart naturally n concrete
	

	Fire rapidly engulfed building
	Takes a while for natural fire to spread
	

	Sulfur found in basement
	Sulfur is common starter and basement is common arson location
	


	People who exhibit fluctuations in systolic blood pressure under questioning are being untruthful
	Reliable principle?

	Lie detector machine can identify fluctuations in systolic blood pressure
	Reliable method?

	Lie detector showed fluctuations in witness’s systolic blood pressure under questions
	Principles and methods reliably applied based on sufficient facts or basis?

	Therefore, this witness was being untruthful
	Assist the jury?


	Fingerprints are unique and permanent
	Reliable principles?  (Yes, judicial notice)

	If a person’s fingerprints are found on an object, that person must have touched the object
	

	Defendant’s fingerprints were found on objects at the crime scene
	Reliable method reliably applied? (No)

	Therefore defendant must have touched objects at the crime scene
	Assist jury? (No)


· Distinction between real evidence and demonstrative evidence:

· Real evidence: Things have direct relationship to the facts of the case (e.g., actual murder weapon, actual contract party signed)

· Demonstrative evidence: Useful for jurors to understand, not actual thing involved

· What about photos of the scene?  It has the characters of both real evidence and demonstrative evidence

· Procedure significance of the classification – some courts allow only real evidence into the jury room

· Distinction between Authentication and Identification

· Authentication – refers to documents, photos, voices, contracts

· Identification – tangible things (murder weapons…)

· Rules govern authentication and identification – 901

1) the evidence is what the proponent claims that it is

2) how much proof do we need? Sufficiency 

· same as conditional relevancy standard
· Sufficiency: Evidence sufficient to support a finding

· Hypo: A building burns down in an apparent case of arson.  Several people are killed.  The attorney or one of the plaintiffs learns that the building supervisor received a note prior to the fire warning him of the fire, but the supervisor did nothing.  The plaintiffs have sued a boy suspected of starting the fire and the building supervisor for negligence.  What foundation must be laid to authenticate the note if it is offered to inculpate the boy?  What foundation must be laid to authenticate the note if it is offered to show that the supervisor had notice?

	Evidential Fact
	Inferred Fact
	Inferred Fact
	Consequential Fact

	“There will be a fire today!” Note
	Boy wrote the note
	Boy knew there would be fire
	Boy started fire


	Evidential Fact
	 Inferred Fact
	Inferred Fact
	Inferred Fact
	Consequential Fact

	“There will be a fire today!” Note
	Supervisor received the note (In this matter, we don’t have to know who wrote the note)
	Supervisor had notice of fire
	Reasonable person would have acted
	Supervisor was negligent


Authentication and Identification of Exhibits
1)
Mark exhibits for identification 

2)
Show to opposing counsel

3) 
May I approach the witness?
4) 
Lay foundation 

· I show you what has been marked as Exhibit 1 for identification.

· “Do you recognize it?”

· “What is it?”

· Real evidence 

1. Distinctive objects

2. Non-distinctive objects – chain of custody

3. Writings – 901(b)(1),(2),(3) or (4), 902

4. Voice  & telephone – 901(b)(5) &(6)

901(b)(1) – witness has personal knowledge

901(b)(4) – witness’s personal knowledge is sufficient

· Demonstrative 

1. Photos, videos – Does I fairly and accurately depict ___?

2. X-rays, videos, radar, simulations – Was machine working?  Did operator use proper procedures? – 901(b)(9)

3. Illustrative exhibits – Does it fairly and accurately depict ___?  Will it assist you?

5) I offer what has been marked as Exhibit 1 for identification into evidence as Exhibit 1.

· What do you do when you want the jury to authenticate a hand-writing?

1. Have an authenticated exemplar
2. Marked the exemplar for exhibit

3. Move the exemplar for exhibit

4. Your honor may I show the exemplar to the jury?

5. Ladies and gentlemen of the jury, I am now showing you the exemplar (e.g. People’s evidence 1) as ask you to determine if this is defendant’s hand writing

Best Evidence Rule

· “The first therefore, and most signal Rule, in relation to Evidence, is this.  That a Man must have the utmost Evidence, the Nature of the Fact is capable of.  For the Design of the Law is to come to rigid Demonstration in Matters of Right, and there can be no Demonstration of a Fact without the best Evidence that the Nature of the Things is capable of less Evidence doth create but Opinion and Surmise, and does not leave Man the entire Satisfaction, that arises from Demonstration.” – Chief Baron Geoffrey Gilbert (c. 1726)

· Does the evidence involve proof of the contents of a piece of writing?  If not, no best evidence problem

· If so, is the original writing being offered?  If so, no best evidence problem

· If not, is a duplicate being offered?  If so, no best evidence problem (subject to duplicate limitations – accurate representation…)

· If not an original or duplicate, is there a reason why the original is not being offered (e.g. lost, destroyed, beyond power of court, in possession of adversary). If so, secondary evidence may be offered (almost always consisted of someone else’s testimony)

· Writing

· content of the writing is the subject to be proved

· rule of duplicate (you can always offer duplicate, don’t have to prove why original is not available)

· Difference between original and duplicate:

· some rules of duplicate (rules that keeps duplicates out) does not apply to original

· Rule 104 original lost or destroyed (doesn’t say all the duplicates have to be lost or destroyed)
	Evidential Fact
	Inferred Fact
	Inferred Fact
	Consequential Fact

	D replaced stairs
	D thought stairs were not sound
	Stairs were not sound
	D was negligent in not replacing sooner

	D replaced stairs
	D had control over stairs
	D owned or controlled building
	D had duty of care to P


	Evidential Fact
	Inferred Fact
	Consequential Fact

	D changed design
	D thought product was unreasonably dangerous
	Product was unreasonably dangerous

	D changed design
	D could have used different design originally 
	Alternative design was feasible


	Evidential Fact
	Inferred Fact
	Inferred Fact
	Consequential Fact

	PDG had liability insurance
	PDG would not have to pay for accidents
	PDG was more likely to be negligent
	PDG was negligent


	Evidential Fact
	Inferred Fact
	Consequential Fact

	PDG has liability insurance
	PDG can afford to pay
	PDG should be held liable


	Evidential Fact
	Inferred Fact
	Inferred Fact
	Inferred Fact
	Consequential Fact

	“PDG’s insurance will cover this.”
	PDG had liability insurance
	PDG would not have to pay for accidents
	PDG was more likely to be negligent
	PDG was negligent 


	Evidential Fact
	Inferred Fact
	Consequential Fact

	“PDG’s insurance will cover this.”
	D thought he was at fault
	D was at fault


· Evidence that doesn’t require any formal proof:

1) Juror’s basic knowledge

2) Expert’s knowledge

3) Judicial notice 

· adjudicated facts

· legislated facts

· Requirement for judicial noticed facts:

· Rule 201 (a) – a judicial notices fact cannot be subject to disputes

· Rule 201 (b): 2 categories of judicial noticed facts:

1) common knowledge, generally known

2) things you can look up (dates, populations); scientific principles that are not subject to disputed

· In some situations, the court has the discretion to take judicial notice
· Under 201 (d), the court must take judicial notice

· Rule 201 – judicial notice can be taken at any stage of the proceeding (including appellate courts), except for in a criminal case, appellate court cannot take judicial notice of fact that goes against the defendant.

· Once the court takes judicial notice, you cannot introduce evidence against the notice – but you have a opportunity to be heard, to argue to the judge (if your argument is not accepted by the judge, you cannot introduce further evidence against the fact judicially noticed).

· Character tracts are used in proving that the person was more likely to commit the act relevant to the law suit:

· Deceitful – useful in proving that the person committed fraud

· Careless – useful in proving that the person was negligent

· Violent – useful to show that the person committed assault

· Promiscuous – useful to show that the person consented to sex

· Lecherous – useful to show that the person committed rape

· The use of character evident for circumstantial evidence (propensity evidence)

	Evidential Fact
	Inferred Fact
	Inferred Fact
	Consequential Fact

	“David is reputed to be reckless.”
	People say David is reckless
	People believe David is reckless
	David is reckless


	Evidential Fact
	Inferred Fact
	Consequential Fact

	“David has been reckless in the past.”
	David has been reckless in the past.
	David is reckless


Impermissible:

	Evidential Fact
	Inferred Fact
	Inferred Fact
	Inferred Fact
	Consequential Fact

	“David is reputed to be reckless.”
	People say David is reckless
	People believe David is reckless
	David is reckless
	David drove recklessly


Impermissible:

	Evidential Fact
	Inferred Fact
	Inferred Fact
	Consequential Fact

	“David has been reckless in the past.”
	David has been reckless in the past
	David is reckless
	David drove recklessly that day


· Normally we do not allow the tract of personality in order to show that the person committed the particular act in question

· the evidence has relatively lower probative value (people who used to act in a way does not necessary act that way in that specific occasion)

· the jury is likely the give the evidence too much weight (defendant is the bad guy who ought to be punished, no matter he has committed this particular act or not)

· Occasions we allow character evidence:

1) the character is relevant to the an element of crime or offense (e.g. negligent entrustment  9.20)

2) When character is an issue

· E.g.: 9 .20.2 – relevant on the question of damages (lazy person doesn’t earn that much income)   

· 3 ways to prove character:   

1. Reputation

2. Opinion

3. Specific acts

· E.g. How to prove a person is violent: 

1) past act of violence (direct evidence)

2) people who know him (direct evidence – personal knowledge)

3) reputation for violence 

· Is the evidence that a person is violent relevant to the fact of his assault charge?

· Yes – any tendency to make the fact more or less probable

· Why don’t we allow specific acts to prove character trait:

1) waste of time

2) confusion of issue      

· 3 common situations character evidence is admissible (very difficult to find other situations where character evidence is admissible)

1) Negligent entrustment

2) Wrongful death (plaintiff’s future earning)

3) Truth of defamatory statement about a person’s character (plaintiff’s character)

403 – a rule you have to know by number (unfair prejudice substantially out-weights probative value)         

· Overarching rules that always apply: 

1) put aside the issue of witness credibility

2) in civil cases, character evidence is almost never allowed         

3) in criminal cases, the prosecution cannot offer character evidence to prove conformity in its case in chief         

Rule 1: Criminal Defendant may offer his own pertinent character trait

· FRE 404(a)(1): Evidence of a person’s character or a trait of character is not admissible for the purpose of proving conduct in conformity therewith on a particular occasion, except… Evidence of a pertinent trait of character offered by an accused….
1) Trait must be pertinent to the crime charged

2) Trait  must have existed at the time of alleged crime

3) Evidence must be in form of opinion or reputation (in New York, reputation only)

Rule 2: Prosecution may offer evidence of Defendant’ bad character to rebut evidence of Defendant’s good character

· FRE 404(a)(1) Evidence of a person’s character or a trait of character is not admissible for the purpose of proving conduct in conformity therewith on a particular occasion, except… by the prosecution to rebut the same….        

1) Prosecution may not offer character evidence in its case in chief (but see FRE 41)
2) Prosecution’s evidence must be pertinent to same trait as that offered by Defendant

3) Evidence must be in form of opinion or reputation (In New York, reputation only)

Rule 3: Criminal Defendant may offer evidence of pertinent character trait of victim

· FRE 404(a)(2): Evidence of a person’s character or a trait of character is not admissible for the purpose of proving conduct in conformity therewith on a particular occasion, except… Evidence of a pertinent trait of character of the alleged victim of the crime offered by an accused….       

1) Trait must be pertinent to Defendant’s defense (but see FRE 412, rape case consent exception)

2) Evidence must be in form of opinion or reputation

3) Evidence of victim’s character not admissible in New York

	
	Evidential Fact
	Inferred Fact
	Consequential Fact

	Permissible inference
	Victim assaulted Defendant twice in past year
	Defendant had reason to think Victim might assault her again
	Defendant had reasonable fear of Victim

	Impermissible inference
	Victim Assaulted Defendant twice in past year
	Victim had a tendency toward violence
	Victim probably assaulted Defendant that day


Rule 4: Prosecution may offer evidence of victim’s good character to rebut evidence of victim’s bad character

· FRE 404(a)(2): Evidence of a person’s character or a trait of character is not admissible for the purpose of proving conduct in conformity therewith on a particular occasion, except… by the prosecution to rebut the same….
1) Prosecution may not offer evidence of victim’s character in its case in chief

2) D must open door by offering evidence of victim’s character (unless self-defense in homicide case)

3) Evidence must be in form of opinion of reputation

4) Evidence of victim’s character not admissible in New York

Rule 4-a: Prosecution  may offer evidence of victim’s good character to rebut evidence that victim was first aggression in homicide case

· FRE 404(a)(2): Evidence of a person’s character of a trait of character is not admissible for the purpose of proving conduct in conformity therewith on a particular occasion, except…Evidence of a character trait of peacefulness of the alleged victim offered by the prosecution in a homicide case to rebut evidence that the alleged victim was the first aggressor…

1) D must open door by raising defense of self-defense and offering evidence that victim was first aggressor

2) Evidence must be in form of opinion or reputation

3) Evidence must show victim’s character for peacefulness

Rule 5: Prosecution may offer evidence of Defendant’s bad character to rebut evidence of victim’s bad character

· FRE 404(a)(1): Evidence of a person’s character or a trait of character is not admissible for the purpose of proving conduct in conformity therewith on a particular occasion except… if evidence of a trait if character of the alleged victim of the crime is offered by an accused and admitted under Rule 404(a)(2), evidence of the same trait of character of the accused offered by the prosecution….
1) De must open door by offering evidence of victim’s character

2) Evidence must be for same character trait (e.g. violence)

3) Evidence must be in form of opinion or reputation

4) Evidence not admissible in New York (evidence of victim’s character is never admissible in New York)

· Hypo: D is prosecuted for assault, in his case in defense, he calls Walter, a prominent citizen in D’s community

· Direct: “D has a reputation as a peaceful person.”

· Cross: “Have you heard that D was arrested for disorderly conduct?”

· Cross-examiner must have good-faith basis for question

· Prior acts must be pertinent to trait offered by D

· Extrinsic evidence not allowed

· In New York, if criminal D calls character witness, P may offer extrinsic evidence of convictions pertaining to character trait put in issue – CPL 60.40

· Hypo: D is charged with mugging an old lady at 65th Street and Park Avenue.  D offers an alibi defense, claiming he was at home with his mother at that time.  May P introduce evidence that one hour after the alleged crime D mugged a different old lady at 68th Street and Park Avenue?
· Probably.

· FRE 404(b) – Evidence of other crimes, wrongs, or acts…may…be admissible for other purposes, such as proof of…opportunity…
Permissible inference:

	Evidential Fact
	Inferred Fact
	Inferred Fact
	Inferred Fact
	Consequential Fact

	D mugged old lady at 68th & Park at 10:00
	D was at 68th & Park at 10:00
	D could have been at 65th & Park at 9:00
	D had opportunity to mug lady at 65th & Park at 9:00
	D mugged lady at 65th & Park at 9:00


Impermissible inference:

	Evidential Fact
	Inferred Fact
	Consequential Fact

	D mugged old lady at 68th & Park at 10:00
	D has propensity to mug old ladies
	D mugged old lady at 65th & Park at 9:00


· 5 categories of 404(b):

1) Motive

2) Intent

3) Absence of Mistake

4) Common Scheme or Plan

5) Identity

· 404(b) is the most litigated rule, the issue of most appeals

· Hypo: D is charged with unlawful possession of a firearm.  D denies possessing the weapon.  May P introduce evidence that D possessed a number of stereos and TVs without serial number?

· Probably.

· FRE 404(b) – Evidence of other crimes, wrongs, or acts…may…be admissible for other purposes, such as proof of motive…

· Hypo: D is charged with armed robbery.  D denies committing the robbery.  May P introduce evidence that D is addicted to heroin?

· Not sure.

· FRE 404(b) – Evidence of other crimes, wrongs, or acts…may…be admissible for other purposes, such as proof of motive…

· Hypo: D is charged with armed robbery. The robbery used a red Mazda Miata as a getaway car.  D denies committing the robbery.  May P introduce evidence that D stole a red Mazda Miata a few days prior to the robbery.

· Probably:

· PRE 404(b) – Evidence of other crimes, wrongs, or acts…may… be admissible for other purposes, such as proof of identity…
· Hypo: D is charged with bank robbery.  The bank robber wore a Richard Nixon mask, used a sawed-off shotgun, and gave the teller a typed note saying “Give me all the money.  No marked bills.”  May P introduce evidence that D was identified as the perpetrator of a robbery using the same m. o. two months after the charged robbery?
· Probably. (specific propensity, high probative value)

· PRE 404(b) – Evidence of other crimes, wrongs, or acts…may… be admissible for other purposes, such as proof of identity…
· Hypo: D is charged with stealing a valuable coin from the mail.  He claims the coin fell out of a package and he intended to return it to the authorities.  May P. introduce evidence that when he was arrested D was carrying two credit cards that were not issued to him and were unsigned?  

· Admitted 

· PRE 404(b) – Evidence of other crimes, wrongs, or acts…may… be admissible for other purses, such as proof of intent….
· Hypo: D is charged with assaulting an IRS official.  D denies that he intended to injure the official.  May P introduce evidence that D was previously convicted of threatening to assault a police officer?

· Admitted
· PRE 404(b) – Evidence of other crimes, wrongs, or acts…may…be admissible for other purses, such as proof of intent….
	
	Evidential Fact
	Inferred Fact
	Consequential Fact

	Often admitted, to prove mental state, because mental state is difficult to prove
	D threatened to assault police officer
	D has propensity to intend to assault officials
	D intended to assault RS official

	Almost always excluded, because this is to prove action (actus reas) 
	D threatened to assault police officer
	D has propensity to assault officials
	D assaulted IRS official 


· Hypo: In a civil case, P alleges that D discriminated against her in not promoting her because of her race.  May P introduce evidence of racist remarks that D made in emails in other company officials?

· Admitted

· FRE 404(b) – Evidence of other crimes, wrongs, or acts…may…be admissible for other purposes such as proof of intent….
· Hypo: D1 and D2 are prosecuted for conspiracy to sell cocaine.  P contends conspiracy began in 1995.  May P introduce evidence that D1 and D2 engaged in sale of stolen cars in 1993?

· Probably (background information – D1 and D2 engaged in stuff together) 

· FRE 404(b) – Evidence of other crimes, wrongs, or acts…may…be admissible for other purposes….
404(b) Procedure

· In criminal case, on request, prosecution must give notice of 505(b) evidence it plans to introduce (in case of rebuttal, prosecution gives notice at the point where they learned of the necessity for rebuttal)

· In New York, it’s call Mullenus (?) hearing

· Standard for admissibility is 404(b) conditional relevance – sufficient evidence for jury to conclude that prior act was committed

·  Fact that D was acquitted of other act does not preclude admission in Fed. Ct. but does in NY

· In New York, proponent must show by preponderance of evidence that prior act was committed (clear & convincing for identity evidence)

· Rule 406: Habit of a person and routine practice of a corporation are not the same things, because corporate routine practice has high probative value and low risk of unfair prejudice – almost always admitted

· In New York, habit evidence is non-admissible in non-negligent work place case (admissible only in negligence in work place)

· Rape case: problem of putting the victim on trial (discourage victims from bringing charges; making it difficult for prosecution to convict rape perpetrators) – rape shield law was passed in 70s (FRE rape shield law – Rule 412 – is largely symbolic, because rape is usually not a federal case, unless involved Native American Reservations or military rape; 99% plus rape cases go to state courts)

New York CPL Section 60.42

Evidence f a victim’s sexual conduct shall not be admissible in a prosecution for an offense or an attempt to commit an offense defined in article one hundred thirty of the penal law unless such evidence:

1. proves or tends to prove specific instances of the victim’s prior sexual conduct with the accused; or…
3 rebuts evidence introduced by the people of the victim’s failure to engage in sexual intercourse deviate sexual intercourse e or sexual contact during a given period of time; or
4 rebuts evidence introduced by the people which proves or tens to prove that the accused is the cause of pregnancy or disease of the victim or the source of semen found in the victim; or

5 is determined by the court after an offer of proof by the accused outside the hearing of the jury or such hearing as the court may require and a statement by the court of its findings of fact essential to its determination to be relevant and admissible in the interest of justice

· Inadmissible:

· Predisposition evidence – any evidence of victim’s sexual behavior (clothing, ways of talking..)

· Covers how victim generally behaves and how victim behaved in the instance in question

· Hypo: V reports to police that, at a late night fraternity party, D fondled her and attempted to force her to have sex with him.  D is charged with sexual assault.  D’s counsel gives notice that D will testify that three of his friends told him both that V had sex with them and that she had a reputation for sleeping with anybody.  Should the court allow this testimony?

· See Doe v. United States, 666 F.2d 43 (4th Cir. 1981) (Rule 412 does not bar D from testifying to his knowledge of V’s reputation for promiscuity) (a controversial holding)

	
	Evidential Fact
	Inferred Fact
	Consequential Fact

	Impermissible inference
	V was wearing miniskirt and dancing suggestively
	V had promiscuous predisposition
	V consented to sex with D

	Impermissible inference
	V had reputations for sleeping around
	V had promiscuous predisposition
	V consented to sex with D

	Permissible inference
	V had reputations for sleeping around
	D believed V wanted to have sex with him
	D lacked mens rea for rape


· Under Rule 413 to 415 – defendant’s sexual predisposition is wide open to admissibility  (these rules have been heavily criticized, because they run contrary to general principle of propensity, in artfully drawn, and gratuitous – courts can let relevant evidence in under other rules) 

Hearsay

· 4 factors of competency needed to be decided by jury:

1. Perception

2. Memory

3. Sincerity 

4. Narrative capacity

(if declarant is not available for cross-examination, jury cannot access these factors

      (if the declarant wrote down the statement, same problems still exist

FRE801: Hearsay is not admissible except as provided by these rules…
· Exemptions: Out-of-court statements offered for their truth, but legislatively “defined” as “not hearsay”

· Declarant testifying: 801(d)(1) ---------------------------------------------------------------------------
3
· Party statements (admissions): 801(d)(2) ---------------------------------------------------------------
5
· Exceptions: Out-of-court statements offered for their truth, but admissible as reliable or important 
· Unrestricted: 803 -------------------------------------------------------------------------------------------
23

· Declarant unavailable: 804 --------------------------------------------------------------------------------
5

· Residual (catch-all): 807 -----------------------------------------------------------------------------------
1


(37 total)

· Hypo: In station house, W said “D smuggled us in.” At trial, W said “D did not smuggle us in.”

· W now testifying?

· W now subject to cross?

· Inconsistent?

· Prior inconsistent statement under oath?

· Prior inconsistent statement in a proceeding?

(
No a proceeding, but was admitted substantively.

· Hypo: E told insurance company investigator “I stole it.”  At trial E testified “I didn’t steal it.”  Investigator testified at trial that “E told me he stole it.”

· Letendre v. Hartford, 289 N.Y.2d 183 (N.Y. 1968).  P sued insurance company to recover on policy covering employee theft.  Only evidence of theft was employee’s prior inconsistent statement.
· employee told insurance agent that he stole it

· employee said he didn’t steal it in trial

· insurance agent’s testimony that employee told him that he stole it 

· Admitted substantively (in NY, proceeding was not needed to admit the PIS substantively)

	Evidential Fact
	Inferred Fact
	Inferred Fact
	Consequential Fact

	Declarant said “The light was red for D”
	Declarant actually said “The light was red for D”
	Light was red for D
	D was negligent

	
	Jury trusts witness’s perception, memory, sincerity, and narration
	Jury trusts declarant’s perception, memory, sincerity, and narration (not available for jury evaluation if declarant is unavailable for cross examination)
	


	Evidential Fact
	Inferred Fact
	Inferred Fact
	Consequential Fact

	Declarant’s note “The light was red for D”
	Declarant actually wrote “The light was red for D”
	Light was red for D
	D was negligent

	
	Jury believes the document is authentic
	Jury trusts declarant’s perception, memory, sincerity, and narration (not available for jury evaluation if declarant is unavailable for cross examination)
	


	Evidential Fact
	 Inferred Fact
	Inferred Fact
	Inferred Fact 
	Consequential Fact

	Driver next to D stopped
	Driver next to D actually stopped
	Driver believed  she had red light
	Driver (and D) had red light
	D was negligent

	Jury trusts witness’s perception, memory, sincerity, and narration
	Jury trusts declarant’s perception, memory, sincerity, and narration (not available for jury evaluation if declarant is unavailable for cross examination)
	


· Common Law Hearsay Definition – An out of court statement offered to prove the truth of the matter asserted (anytime you are asked to believe the declarant, there is a hearsay issue)

· Federal Rule Hearsay Definition – the declarant intended to make an assertion (intended assertion)

· under the new rule, we have to figure out what the intended assertion is

	Evidential Fact
	Inferred act
	Inferred Fact
	Inferred Fact
	Consequential Fact

	Declarant said “What was D thinking?”
	Declarant actually said “What was D thinking?”
	Declarant believed D had red light
	D had red light
	D was negligent

	Jury trusts witness’s perception, memory, sincerity, and narration
	Jury trusts declarant’s perception, memory, sincerity, and narration (not available for jury evaluation if declarant is unavailable for cross examination)
	


	Evidential Fact
	Inferred Fact
	Inferred Fact
	Consequential Fact

	Declarant said “You’ve got a red light” to D
	Declarant actually said “You’ve got a red light to D”
	D had red light
	D was negligent

	
	Jury believes the document is authentic
	Jury trusts declarant’s perception, memory, sincerity, and narration (not available for jury evaluation if declarant is unavailable for cross examination)
	


	Evidential Fact
	Inferred Fact
	Inferred Fact
	Inferred Fact
	Consequential Fact

	Declarant said “You’ve got a red light” to D
	Declarant actually said “You’ve got a red light to D”
	D heard “You’ve got a red light”
	D had notice that light might be red
	No defense that D could not see light

	Jury trusts witness’s perception, memory, sincerity, and narration
	No hearsay problem, because “the effect on the listener” is the subject of proof, not the fact whether the light was red


Hearsay problem:

	Evidential Fact
	Inferred Fact
	Inferred Fact
	Consequential Fact

	Groom said “I do”
	Groom actually said “I do”
	Groom intended to love, honor and cherish Bride
	?


Verbal act: things you do (get married) with words; statement of  independent legal 

significant irrespective of the intention of person who made the statement:

	Evidential Fact
	Inferred Fact
	Consequential Fact

	Groom said “I do”
	Groom actually said “I do”
	Groom and Bride got married


Hearsay problem:

	Evidential Fact
	Inferred Fact
	Inferred Fact
	Consequential Fact

	Declarant said “The light was red for D”
	Declarant actually said “The light was red for D”
	Light was red for D
	D was negligent


No Hearsay problem:

	Evidential Fact
	Inferred Fact
	Inferred Fact
	Consequential Fact

	Declarant said “The light was red for D”
	Declarant actually said “The light was red for D”
	Witness has changed the story
	Witness is not credible


How to spot hearsay

· What proposition(s) is the statement being offered to prove?  (have to think through the chain of inference every time)

· Is jury being asked to assess declarant’s testimonial capacity (perception, memory, sincerity, narration)?  

· If offered for effect on listener ( No

· If independent legal significance ( No

· If prior inconsistent statement to impeach ( No

· If so, did declarant intent do assert the proposition the statement is being offered to prove? (the difference between Federal rule and common law rule)

How to spot hearsay (simplified)

· What proposition(s) the statement being offered to prove?

· Does the statement assert those propositions?

	Evidential Fact
	Inferred Fact
	Inferred Fact
	Consequential Fact

	W testifies Debra said D said P is unchaste
	Debra actually said D said P is unchaste
	D actually said P is unchaste
	D made a defamation statement against P

	
	Jury trists witness’s perception, memory, sincerity, and narration
	Hearsay problem: Jury trusts declarant’s perception, memory, sincerity, and narration 
	Jury does not have to trust declarant’s perception, memory, sincerity, and narration
	


Multiple hearsay if the statement is offered to prove plaintiff is unchaste:

	Evidential Fact
	Inferred Fact
	Inferred Fact
	Consequential Fact

	W testifies Debra said D said P is unchaste
	Debra actually said D said P is unchaste
	D actually said P is unchaste
	Plaintiff is unchaste

	
	Jury trusts witness’s perception, memory, sincerity, and narration
	Jury trusts declarant’s perception, memory, sincerity, and narration
	Jury trusts declarant’s perception, memory, sincerity, and narration
	


· Hearsay within hearsay:

· Each part has to fit in some exception

· most often when we have documents

	Evidential Fact
	Inferred Fact
	Inferred Fact
	Consequential Fact

	Daily News: “P is unchaste” said D
	Daily News actually reported that D said P is unchaste
	D actually said P is unchaste
	D made a defamatory statement about P

	
	Jury believes document is authentic (We have to provide sufficient evidence to show that the document is authentic; also have to satisfy best evidence rule – every newspaper is authentic, photocopy is also authentic)
	Hearsay Issue here: Jury trusts declarant’s perception, memory, sincerity, and narration
	No Hearsay: Jury does not have to trust declarant’s perception, memory, sincerity, and narration
	


No hearsay if offered to prove Daily News made a defamation statement:

	Evidential Fact
	Inferred Fact
	Consequential Fact

	Daily News: “P is unchaste” said D
	Daily News actually reported that D said P is unchaste
	Daily News made a defamatory statement about P

	
	Jury believes document is authentic (We have to provide sufficient evidence to show that the document is authentic; also have to satisfy best evidence rule – every newspaper is authentic, photocopy is also authentic)
	No Hearsay: Jury does not have to trust declarant’s perception, memory, sincerity, and narration
	


Prior Inconsistent Statement (New York rule)

· Criminal cases

· Admissible to impeach

· Never admissible substantively

· Civil Cases

· Admissible to impeach

· Admissible substantively, at least where indicia of reliability exist – See Hartford v. Letendre (declarant testified under oath subject to cross-examination and prior statement was against his interest)

· Hypo: W told police at the scene: “D was not speeding,” told investigator 4 weeks before trial: “D was speeding,” and testified at trial “D was speeding.”  Cross-examiner asked W: “Isn’t it true you began dating D 2 weeks ago?”

Prior consistent Statements

· Admissible only where:

· Declarant testifies and is subject to cross-examination

· To rebut charge of recent fabrication or improper motive

· N.B – Not necessary for prior inconsistent statement to be introduced first

· In federal court, admissible substantively under FRE 801(d)(1)(b)

· In New York, admissible only for the non-hearsay purpose of rehabilitating witness’s credibility

CPL 60.25 Identification by means of previous recognition in absence of present identification.

1.
In any criminal proceeding in which the defendant’s commission of an offense is in issue, testimony as provided in subdivision 2 may be given by a witness when:

(a) 
Such witness testifies that:

(i) 

He observed the person claimed by the people to be the defendant either at the time and place of the commission of the offense or upon some other occasion relevant to the case; and
(ii) 
On a subsequent occasion he observed, under circumstances consistent with such rights as an accused person may derive under the constitution of this state or of the United States, a person whom he recognized as the same person whom he had observed on the first or incriminating occasion; and
(iii) 
He is unable at the proceeding to state, on the basis of present recollection, whether or not the defendant is the person in question; and

(b)
It is established that the defendant is in fact the person whom the witness observed and recognized on the second occasion.  Such fact may be established by testimony of another person or persons to whom the witness promptly declared his recognition on such occasion.
2.
Under circumstances prescribed in subdivision 1, such witness may testify at the criminal proceeding that the person whom he observed and recognized on the second occasion is the same person whom he observed on the first or incriminating occasion.  Such testimony, together with the evidence that the defendant is in fact the person whom the witness observed and recognized on the second occasion, constitutes evidence in chief.
CPL 60.30 Identification by means of previous recognition, in addition to present identification 

· In any criminal proceeding in which the defendant’s commission of offense is in issue, a witness who testifies that:

(a) 
He observed the person claimed by the people to be the defendant either at the time and place of the commission of the offense or upon some other occasion relevant to the case, and

(b) 
On the basis of present recollection, the defendant is the person in question, and

(c) 
On a subsequent occasion he observed the defendant, under circumstances consistent with such rights as an accused person may derive under the constitution of this state or of the United States, and then also recognized him as the same person whom he had observed on the first or incriminating occasion, may, in addition to making an identification of the defendant at the criminal proceeding on the basis of present recollection as the person whom he observed on the first or incriminating occasion, also describe his previous recognition of the defendant and testify that the person whom he observed on such second occasion is the same person whom he had observed on the first or incriminating occasion.  Such testimony constitutes evidence in chief.
Prior Identification

· Federal

· Defendant must testify and be subject to cross-examination

· New York

· Declarant must have previously made I.D. but be unable to at trial because of failure of recollection, OR

· Declarant must make I.D. at trial, in which case declarant may also testify to earlier I.D.

· Prior identification must have been in person – photo I.D.s not allowed

Hearsay Exemptions: Party Statements

· 801(d)(2): “The statement is offered against a party and is

1. Individual – (A) the party’s own statement in either an individual or a representative capacity,
· P v. D – Denise (D’s witness): P said, “My daughter is reckless.”  

· Is it hearsay?

· To prove daughter is reckless, yes.  

· To prove P’s knowledge of risk, maybe

· Is it admissible?

· Yes.  Under FRE 801(d)(2)(A), statement of a party offered against that party is exempted from definition of hearsay (D offers P’s statement against P)

· Al v. Ben – Water (Al’s witness: Ben said, “Al’s letting me use this gun.”

· Is it hearsay?

· Yes.  Ben intended to assert that he was borrowing the gun; offered to prove that.

· Is it admissible?  

· Yes.  Under FRE 801(d)(2)(A), statement of a party offered against that party is exempted from definition of hearsay.
· If Ben wants to testify: I told will, “Al gave me this great gun.” ( this statement is inadmissible

2. Adoptive – (B) a statement of which the party has manifested an adoption or belief in its truth,
· P v. D – P testifies: I said, “You are baiting and switching.”  D said nothing.

· Is it hearsay?  

· Yes offered to prove bait and switch, statement asserts bait and switch.

· Is it admissible?  

· Offered against D.  Has D “manifested an adoption or belief in its truth” under FRE 801(d)(2)(B)?

3. Speaking Authority – (C) a statement by a person authorized by the party to make a statement concerning the subject,

4. Agency – (D) a statement by the party’s agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship,

· 3 elements: 

1) an agent; 

2) concerning a matter within the scope of agency; 

3) during the existence of the relationship; 

4) in New York, the 4th element: authority to speak for principle)

5. Co-conspirator – (E) a statement by a co-conspirator of a party during the course and in furtherance of the conspiracy.” (most important in federal criminal cases)
· Prosecution has to prove conspiracy by preponderance of evidence before using conspirator exception to hearsay (the satisfaction of preponderance standard was answered by judge)

· Admission: any statement opposing party made at anytime, in any place (doesn’t have to be contrary to declarant’s interest)

· 801(d)(2)(C) – codification of common law

· 801(d)(2)(D) – no counter part in common law

· Why do we need 801(d)(1)(A)?  
· Because hearsay admitted under 801(d)(1)(A) can be admitted for its truth (admitting the same statement for its non-hearsay purpose, simply for impeachment ( the statement cannot be admitted for its truth)

· Hypo: Walter, an undercover cop, meets with Joe in a bar to discuss buying cocaine.  Joe says he can set up a deal between Walter and Duffy.  He leaves the bar an returns in a few minutes and tells Walter that Duffy can sell him 5 grams of cocaine at $100 per gram.  He says Duffy will meet Walter in the park wearing a red jacket and a Yankees cap.  Walter goes to the park, where he sees Duffy wearing a red jacket and cap.  Duffy suspects something is wrong and takes off running.  Two other cops catch him and arrest him.  He is found to be carrying a baggie with 5 grams of cocaine in it.
· In Duffy’s trial for cocaine distribution, may the prosecution call Walter to testify to what Joe said in the bar?

· Yes

· After Duffy is arrested, Joe is arrested also.  As he is cuffed, he says “I guess Duffy won’t be selling dope anymore.”  May P introduce this statement against Duffy in Duffy’s trial?

· No.  The statement was not made “during the course of” and “in furtherance of” the conspiracy”

· Assume Joe was acting as a police informer at the time of the conversation.  Are his statements admissible?

· No.  The statements were not “in furtherance of” the conspiracy.

· Assume Joe never talked to Duffy after leaving the bar.  He just assumed Duffy would be in the park with cocaine and would be willing to sell it.  Are his statements still admissible against Duffy?

· Yes.  As long as requirements of 801(d)(2) are satisfied, no requirement that declarant had personal knowledge.
Proving Agency/Conspiracy

· Federal

· Offering party must show by preponderance of evidence existence of agency relationship or conspiracy

· Statement being offered may be used but is not sufficient to establish agency/conspiracy

· New York

· Offering party must show by prima facie evidence existence of speaking authority or conspiracy

· Statement being offered my NOT be used to establish speaking authority or conspiracy

· Hearsay exceptions: 803, 804

· 803 – high probative value

· Res Geste – the thing at issue; 803(1) – (4) break down things fall under Res Geste

· 804 – only when declarant cannot testify in court (considered less reliable)

Present Sense Impression

· E.g., Declarant said “that blue car ran the red light” when seeing the car crush 

· no memory concern – statement made at scene at the moment

· no sincerity concern – no time to fabricate

Present Sense Impression FRE 803(1)

· Statement must “describe and event or condition

· Statement must e made contemporaneously with event

· Foundation required {104(a) has to be satisfied – preponderance of evidence}:

· Declarant’s personal knowledge

· Corroboration that event occurred 

· New York courts only started to use the term “present sense impression” recently

Excited Utterance

· E.g., Declarant said “My God, that blue car went right through that red light” a few minutes after seeing the event

· Memory – allowed more time (as comparing to present sense impression), as long as declarant was still under the stress of the event when made statements

· Sincerity – concerns of sincerity is reduced
· Perception – however, perception is reduced when people were under stress of the event

Excited Utterance FRE 803(2)

· Statement must “relate to” an event or condition

· Event must be “startling”

· Declarant must be under stress of excitement caused by event

· Foundation required:

· Declarant ‘s personal knowledge

Statement of Physical Condition

· Rule 803(3)

· Statement must be made to anyone for any reason

· Statement must describe declarant’s then-existing physical condition

· May not describe past medical condition

· Rule 803(4)

· Statement must be made for purposes of medical treatment (reasonably pertinent to diagnosis or treatment is required)

· May describe medical history, present or past condition, or cause of condition if necessary for treatment

· May not ascribe fault

· New York Rule (narrower than Federal Rule)

· Statement must be for purposes of medical diagnosis or treatment

· Statement must be made to treating physician (therefore, statement for doctor serving as expert witness does not fit in)

· Statement must describe then-existing physical condition (medical history doesn’t come in)

· Exception may be liberalized (see People v. Caccese, 621 N.Y.S.2d 735 (3d Dept 1995) (allowing statement of cause of injuries made to nurse in child abuse prosecution)  

State of Mind – FRE 803(3) 

· Hypo: Derek is charge with murdering Vince while the two of them were fishing in the Adirondacks.  Derek’s raises an alibi defense, claiming he was camping in the Poconos with Bud the week end Vince was killed.
· Derek Calls Wade, who offers to testify to the following statement made by Derek in the week before Vince’s death:

1) “I really like Vince.”

· Hearsay? Yes

· Admissible under 803(3)? Yes

2) “Vince has been a good friend to me over the years”

· Hearsay? No (offered to show absence of ill-will)


3) 
“I’m planning to go to the Poconos with Bud this weekend.”
· Hearsay? Yes

· Admissible under 803(3)?  Yes

· The prosecution calls Wendy, Vince’s wife.  She will testify to the following statements made by Vince in the week before his death:

4) “I’m planning to go fishing with Derek in the Adirondacks this weekend.”

· Hearsay?  Yes

· Admissible under 803(3)?  Yes 

· Hearsay if offered to prove Derek was in Adirondacks?  Yes

· Admissible under 803(3)?  Yes

5) “I think Derek tried to push me overboard last time we went fishing?”

· Hearsay? Yes

· Admissible under 803(3)?  No.

· Assume Derek and Vince were cousins.  After Vince’s death, there is a will contest in which Derek (having been acquitted) claims a share of the estate.  The estate calls Wendy to testify to the following statement made by Vince before his death:

6) “I only put Derek in my will because I was afraid he’d hurt me if I don’t.”

· Hearsay?  Yes

· Admissible under 803(3)?  Yes

Past Recollection Recorded

· W must have once had knowledge but have no current memory

· Record must have been “made or adopted” by W

· While matter was “fresh” in W’s mind

· Record must “correctly” reflect W’s prior knowledge

· Record is read into evidence, but not admitted as exhibit unless offered by opposing party

Business Records

· Applies to “memorandum, report, record, or data compilation, in any form, of acts, events, conditions, opinions, or diagnoses’

· Record must be

· keep in course of regularly conducted activity; and

· must be regular practice to keep such records

· Record must have been made at or near time (or transaction, event, etc.)

· By person with knowledge
	FRE 805.  Hearsay included within hearsay is not excluded under the hearsay rule if each part of the combined statements conforms with an exception to the hearsay rule provided in these rules.


For business records, every statement repeated in the record must:
1) Be “not hearsay”; or

2) Fit within an exemption or exception to the hearsay rule; or

3) Be the statement of a person with a business duty to report the record matter

· Foundation

· Either 1) call as witness or 2) obtain written certification from custodian of records or “other qualified person” with knowledge of record-keeping practices

· Testimony or certification must show that record was: 

· Made at or near time by person with knowledge

· Keep in regular course of regularly conducted activity

· Made as part of regular practice of activity

· Record may be excluded if untrustworthy 

Public Records – FRE 803(8) 

· “Records, reports, statements, or data compilation, in any form, of public offices or agencies setting forth (A) the activities of officer or agency…”

· Covers ministerial and clerical records of government entity, such as:

· Payroll and personnel records for the entity

· Receipts and disbursement for the entity

· Routine public records such as licenses, birth, death, marriage, and property records

· “Records, report s, statements, or data compilation, in any form, of public offices or agencies setting forth (B) matters observed pursuant to duty imposed by law as to which matters there was a duty to report, excluding, however, in criminal cases matters observed by police officers and other law enforcement personnel…”
· Covers records of external events, such as:

· Statistics and other sociological, demographic, geological, meteorological, or other data compiled by government agencies

· Court reporter’s transcripts

· “Records, reports, statements, or data compilations, in any form, of public offices or agencies setting forth (C) in civil actions and proceedings and against the government in criminal cases, factual findings resulting from an investigation made pursuant in authority granted by law…”

· Covers results of government investigations, such as

· Accident investigations (NTSB, FYA, CSHA, etc.)

· Administrative findings in employment discrimination proceedings (e.g. EEOC or state equations 

· Investigations by law enforcement agencies 

Learned Treatises – FRE 803(18)

· Foundation – Establish treatise is authoritative by

· Testimony of your expert witness

· Testimony of opposing expert witness on cross

· Judicial notice

· Use

· Your expert or opponent’s expert must be on stand when introduce

· Treatise may be read to jury but not given to them

· Admissible substantively 

· Difference between 803 and 804

· Exceptions in 803 are deemed more reliable, so can be admissible in any circumstance

· Exceptions in 804 are deemed less reliable, so you have first show that you can’t put the defendant on witness stand before they can be admitted

Unavailability – FRE 804(a)

· Privilege (e.g. 5th Amendment right against self-incrimination, marital privilege…) – (a defendant cannot take stand and then refuse to testify and offer his own hearsay statement)

· Must have judicial ruling upholding privilege (ruling from the court is required –

the court has to rule that the privilege applies)

· Refusal 

· Must be in contravention of judicial order

· Not recognized in New York (NY does not recognize refusal to testify as a ground for unavailability)

· Lack of memory

· Not recognized in New York

· Death or Disability

· If disability is transient, court may stay the trial

· Absence

· Proponent must show unsuccessful attempt in procure declarant “by process or other reasonable means.”

· In addition, if offering statement as dying declaration, statement against interest, state of family history, must show unsuccessful attempt to procure declarant’s deposition “by process or other reasonable means.” (e.g., if the declarant is out of state, you have to go to him and take deposition if that’s reasonable to do)

· Unavailability  not satisfied if proponent intentionally cause declarant to be unavailable                                                    

Former Testimony – New York

· Civil cases

· Former testimony bay be from:

· Prior trial (CPLR 4517)         

· Deposition (CPLR 3117)

· Other proceeding involving cross-examination (common law)

· Earlier proceeding must have involve

· Same subject matter

· Same parties or their representatives (only the party against whom the statement was offered has to be the same)   

· Criminal cases – CPL 670 .10

· Former testimony must be from

· Related prior criminal trial (involving same charge)      

· Preliminary hearing in same case                                           

· Hearing under CPL 560 in same case                

· Former  testimony may not be from suppression  hearing, grand jury administrative proceeding, or trial of co-defendant

· Must have been similar motive in cross-examination       

Dying Declarations

	Federal
	New York (narrower than federal rule)

	· Homicide prosecution or civil action only

· Declarant had to believe death was imminent

· Declarant’s statements and actions

· Statement to declarant

· Declarant’s apparent condition

· Statement must concern cause of death
	· Declarant must have been victim of homicide

· Offered only in prosecution for declarant’s homicide

· Declarant had to have certainty of impending death

· Statement must concern case of declarant’s death


	Admissions
	Statements Against Interest 

	· Any statement

· By party opponent

· Availability irrelevant

· Offered against declarant

· Personal knowledge not required
	· Statement against pecuniary, civil, or criminal interest when made (in NY, if offered by prosecution, collaboration is required – concern about prosecution’s fabrication of evidence; also in NY, only statement against criminal interest is included in this exception)

· By any person

· Declarant must be unavailable

· Offered against any party

· Declarant must have personal knowledge


· first scenario: admissible under statement against interest only when there is collaborative evidence (risk: Beverly just wanted to get her friend off the hook, since she was dying anyways); 

· Third scenario: if offered by Andrea – people have incentive to shift the blame/lessen the blame for themselves (therefore, only first half is admissible; second half not admissible, because defense does not have a chance to cross examine); 

· second scenario: hearsay concerns are much greater when offered against defendant than against prosecution.   Therefore, admissible if offered by defendant, but more likely inadmissible if offered by prosecution against defendant (borderline case – not clear if it is against the declarant’s interest)

Statement Against Interest – FRE 804(b)(3)

· Hypo: P had the brakes on his car serviced at D’s service station by Mechanic.  Mechanic then quit his job.  P was injured when the brakes failed.  P’s investigator talked to Mechanic who said “It was my fault.  I didn’t get the brakes on right.”  P sues D for his personal injury.

· Admissible under statement against interest?  

· No, no showing of declarant’s unavailability

· If P’s attorney is able to show that Mechanic has left the jurisdiction and cannot be served with process, is the statement admissible?

· Yes, Mechanic had personal knowledge, is unavailable, and statement is against pecuniary interest

· Assume that before Mechanic disappeared.  Ps attorney took his deposition.  Is the statement still admissible?

· No.  Mechanic’s “testimony” is not unavailable, so absence is not a proper ground of unavailability.

· Forfeiture – applies when defendant threatened or killed declarant, when plaintiff/defendant bribed the witness not to testify, when prosecution intimidates the declarant not to testify

Residual Exception

· Must be equivalent circumstantial guarantees of trustworthiness 

· Reduction in testimony infirmities

· Lack of motive to fabricate

· corroboration

· Must be offered on material fact (all evidence has to be offered on material fact)

· Must be more probative than other available evidence (including a showing that the declarant is unavailable to testify at trial)

· Admission must serve general purpose of rules

· Must give opposing party notice before offering (court has discretion as to how much notice, and when the notice is require)
· allows consideration of change of time, change of circumstances, evolution of law

· courts have use residual exception quite frequently

Confrontational Clause Problem:
1) An out of court statement from a not-testifying witness 

2) against criminal defendant

3) the statement is testimonial 

· 804(b)(1) – no confrontational problem there, because the earlier cross examination satisfies the confrontational clause

Davis v. Washington

· 911 call of domestic abuse.  The complainant did not testify at trial.  Prosecution played the 911 call recording to the jury.  Defendant objected. (falls under hearsay exceptions: excited utterance and present sense impression.)

· what about confrontational clause?

· Purpose of 911 call: to address the on-going emergency; to learn about past event

· therefore, the 911 call is non-testimonial (the circumstances of the call suggest that …)

(
NO confrontational problem

Attorney-Client Privilege

· Elements of the privilege

· Confidential

· Communication

· Between client and attorney

· For purpose of obtaining legal advise

· Attorney-client relationship:

· Key factor is client’s belief that she is consulting lawyer in lawyer’s legal capacity for purposes of obtaining legal advice.

· For purpose of obtaining legal advice

· Key factor is that advice involves use of legal judgment

· Facts relating to representation are not covered

· Primary purpose must be obtaining legal advice 

· Communication 

· Privilege protects disclosure of communications, not disclosure of facts communicated (internal memos in the law firm for a case is not covered by attorney-client privilege)
· Confidentiality

· Communication must have been confidential when made and intended to remain confidential

· Disclosure to agents or employees does not destroy confidentiality

· Common representation/joint defense

· Application to corporations

· Who is the corporate “client”?

· Subject-matter test (Upjohn)

1) Were communications intended to be ad in fact confidential?

2) Was Employee aware communications were for purpose of obtaining legal advice for corporation?

3) Do communications concern matter within scope of employee’s corporate duties?

· Crime-fraud exception:

· Applies only if communication advances an ongoing crime or fraud

·  Judge may look at allegedly privileged document in camera, if sufficient other evidence exists to support good-faith belief that in camera review may reveal improper use of communication

· Judge then determines whether privileged communication used to further crime or fraud based on preponderance of the evidence standard 

· Hypo: In the Paula v. David & PDG case, Larry is a Vice-President and General COu nsel of PDG.  Larry spends about 60% of his time working on legal matters and the other 40% working on business-related matters for PDG.  After the accident, Larry obtained a statement from David in which David described the circumstances of the accident and admitted that he was probably at fault.  PDG’s insurance company subsequently retained outside counsel to represent both David and PDG in Paula’s suit.  Larry turned David’s statement over to the outside counsel.  Paula’s lawyer has requested in discovery copies of all documents in PDG’s possession describing or relating to the accident.  Must PDG turn over David’s statement?

· Does the fact that Larry turned over the case to outside counsel waive privilege?  
· No, if the information was turned over to outside counsel for legal advice.

· Hypo: Dianne goes to her friend Larry, a lawyer, and asks him of he wants to go in on a scheme to sell stock in a phony internet company.  Larry says no.  A couple of months later Andrea, an attorney hired by Dianne, registered a stock offering on Dianne’s behalf with the SEC.  The SEC investigates and subpoenas Larry to testify to what Dianne said to him.  The SEC also subpoenas Andrea to force her to testify to confidences between Dianne and her.  Dianne moves for a protective order citing the attorney-client privilege.  What should the court do?

· communication between Dianne and Larry is not covered by attorney-client privilege, because Dianne was not seeking legal advice from Larry

· If the court has good faith belief in fraud based on Larry’s testimony, then the Court can look at camera of the communication to determine whether communication was made to further fraud.

	Marital Confidential Communications Privilege
	Marital Adverse Testimony Privilege

	· Elements

· Confidential

· Communication

· Between spouses

· Made during legally valid marriage

· Disclosure not permitted unless both spouses waive

· Crime-fraud exception

· Applies in all cases
	· Allows on spouse to refuse to testify against other spouse on any topic

· Must be valid marriage at time of testimony
· Testifying spouse may waive privilege

· Applies in criminal cases only


Physician-Patient Privilege

· Applies to licensed physicians, registered professional nurses, licensed practicing nurses, dentists, podiatrists, and chiropractors

· Information must be received in professional capacity

· Information must be necessary for treatment

· Patient must have intended that information be and remain confidential

· Applies to communications and to observations and results of tests of professional expertise involved 

· e.g. being unconscious, smell of alcohol…, are not covered by physician-patient privilege, because one doesn’t need professional expertise to discern those facts

· Patient waives by putting condition “in issue”

· Supreme Court never recognized Physician-patient privilege – it is strictly a state law

	W testifies that she saw D’s car run a red light before hitting P’s car.  D’s counsel asks her whether she had had anything to drink prior to witnessing the accident.  She says she had one glass of white wine.

	Intrinsic Impeachment
	D’s counsel, relying on his deposition of the bartender, asks W, “Isn’t it true that you had 3 shots of tequila and seven beers?” 

	Extrinsic Impeachment
	D’s counsel calls the bartender t the stand and asks him, “How much did W have to drink on the evening in question?”

	Collateral 
	D’s counsel calls the bartender to the stand and asks him, “How much did W have to drink on the evening in question?”  The bartender will answer, “A glass of red wine.”

	Not Collateral
	D’s counsel calls the bartender to the stand and asks him, “How much did W have to drink on the evening in question?”  The bartender will answer, “3 shots of tequila and seven beers”


Voucher Rule

· In Federal Court, voucher rule abolished by FRE 607

· In New York

· Civil cases – CPLR 4514

· Party may impeach its witness only with prior inconsistent statement (in writing or oral under oath)

· Criminal cases – CPL 60.35

· Party may impeach its witness only with prior inconsistent statement (in writing or oral under oath), but only if witness, on direct, makes a statement tending to disprove that party’s case

	Modes of Impeachment

	Character
	· Prior bad acts

· Convictions

· Reputation or opinion for untruthfulness

	 Contradiction
	· Prior inconsistent statements
· Factual contradiction

	Testimonial Capacity
	· Oath
· Perception

· Recollection

· Communication

	Bias
	· Bias

· Interest 

· Prejudice

· Corruption


D is on trial for embezzlement.

· On direct examination of W by D’s counsel, W said “D has a reputation for being honest.”  

· On cross examination of W by prosecutor, the counsel asked “Are you aware that D was fired from his previous job for lying?”

· On direct examination of W by D’s counsel, W said “I reviewed D’s accounts and found everything to be in order.”

· On cross examination by prosecutor, the counsel asked “Isn’t it true that you were fired from you last job for lying?”
Impeachment by Conviction

· Is conviction juvenile or adult?

· If juvenile, not admissible unless constitutionally required

· Does conviction involve crime of falsity?

· If so, and if less than 10 years old, always admissible

· If not crime of falsity, is it a felony or a misdemeanor?

· If misdemeanor, not admissible

· If felony, admissible subject to balancing.

· Balancing for felony convictions (not crimes of falsity)
· If W is not criminal defendant, and crime is less than 10 years old, admissible subject to 403 balancing

· If W is criminal defendant, and crime is less than 10 years old, admissible if probative value outweighs prejudicial effect

· If any crime is more than 10 years old, for any W, admissible only if probative value substantially outweighs prejudicial effect

· If pardon, annulment, or cent. Of rehab., not admissible

· New York Rules

· If W is not criminal defendant, any prior adult conviction is admissible subject to 403 balancing

· If W is criminal defendant, any prior adult conviction is admissible, unless probative value is outweighed by prejudicial effect

· Procedure

· In Fed. Ct., if judge rules pre-trial that convictions are admissible, D must testify to preserve appeal

· In NY, pre-trial ruling appealable even if D does not testify

Amendment to Rule 809

(a) General rule – For the purpose of attacking the character for truthfulness of a witness,

(2) evidence that any witness has been convicted of a crime shall be admitted regardless of the punishment, if it readily can determined that establishing the elements of the crime required proof or admission of an act of dishonesty or false statement by the witness.

	Cross-examination of Wally

	Assume D had:

(1) Lied on job application

· P may not inquire on cross (Rule 405(a))

(2) Been convicted of assault

· P may inquire on cross (Rule 405(a)) and in NY, may offer extrinsic proof of conviction (CPL 60.40(2))
	Assume W had:

(1) Lied on job application

· P may inquire on cross (Rule 608(b))

(2) Been convicted of assault

· P may inquire on cross and may offer extrinsic proof of conviction (Rule 609 & CPL 60.40(1))


Impeachment – Prior Inconsistent Statement

· Is the prior statement inconsistent with the current testimony?

· What foundation must be laid before questioning W about prior inconsistent statement?

· When may extrinsic evidence of the prior statement be offered?

Impeachment – Capacity

· Oath – FRE 601

· May not ask about religious belief to attack credibility 

· Perception and memory

· Lack of opportunity to perceive; time lapse; physical or mental infirmity; drug or alcohol use

· Extrinsic evidence is permitted, subject to 403 balancing

Impeachment – Bias

· Examples

· Affiliation between witness and party

· Animosity between witness and party

· Financial or other incentives to testify

· Otherwise inadmissible evidence might be admissible – see FRE 408, 411

· Extrinsic evidence is permitted, subject to 403 balancing

Rehabilitation

· Character for truthfulness (reputation or opinion)

· Permitted only after character for truthfulness has been attacked by reputation, opinion, or otherwise

· Hypo: W1 testified against D in D’s criminal trial.  In his case-in-defense, D called W 2 to testify that W1 has a reputation for lying.  On cross-examination of W2, may the prosecutor ask whether W2 has heard that W1 won a civic award for high integrity?

· Yes

· FRE 608(b) – Specific instances of the conduct of a witness, for the purpose of attacking or supporting the witness’s character for truthfulness,…may…be inquired into on cross-examination of the witness… (2) concerning the character for truthfulness of another witness as to which character the witness being cross-examined has testified. 

· Hypo: W testified against D in D’s criminal trial.  On cross-examination of W, D introduced evidence of a conviction of W for embezzlement.  On redirect, may he prosecutor elicit from W that W turned himself in and returned the money?

· Apparently.

· FRE 608(b) – Specific instances of the conduct of a witness, for the purpose of…supporting the witness’s character for truthfulness,…may…be inquired into on cross-examination of the witness…(1) concerning the witness’s character for truthfulness…

Rehabilitation

· Character for truthfulness (reputation or opinion)

· Permitted only after character for truthfulness has been attacked by reputation, opinion, or otherwise

· Prior acts of truthfulness

· Permitted only on cross of W who has testified to other W’s character for untruthfulness; or

· On redirect of W whose character for truthfulness has been attacked on cross, to explain or mitigate

· Prior consistent statement

· Permitted only to rebut charge or recent fabrication
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