Criminal Procedure I – Fall, 2006, Professor Barrett
By Rita Wang

Legitimacy in the Criminal Justice Process

· Legitimacy of the American criminal process depends on

1) accuracy of verdicts

· Error-avoidance – minimizing total number of erroneous verdicts

· Error-allocation – direction of the error matters – which party is harmed by the error

1. innocence-weighted approach: erroneous convictions are worse than erroneous  acquittals  
( American approach:  requires proof beyond reasonable doubt 

· Critique: reasonable-doubt standard may just produce more acquittals randomly distributed among defendants generally, instead of acquitting a greater percentage of innocent defendants
2. guilt-weighted approach: societal interest in punishing the guilty out-weights the interest in protecting innocent defendants

3. guilt-innocence neutral approach – concerns with error-avoidance, not error-allocation
· Speedy & public trail enhances accuracy in 2 was:

1. witnesses’ memories are more accurate soon after the crime

2. public nature of a trial deters judges to favor one party over another
2) fairness of the procedure

· Difficulties in defining what “fairness” is

· Knowledge/lack of knowledge of rights to remain silent

· Ability to hire defense attorney

· “Sporting theory of justice”?
3) presence of certain limitations on the power of government to find or use evidence

· controlling government, not enhance accuracy or fairness, is the issue – The question of how police obtain physical evidence is separate from the question of whether the defendant is guilty

· out-weights accuracy concerns sometimes: compelling defendant to testify & using illegally seized evidence may aid to accuracy, but exceeds limits on the power of government 

· 4th Amendment as a state that the government must  not interfere with our daily lives absent good cause

· 5th Amendment as a restriction on the power of government to invade our autonomy

4) efficiency

· plead bargains are more efficient than trial – over 90% of felonies are bargained to guilty pleas

· 4th Amendment & Miranda  effects on efficiency – account to only less than 1% loss of  convictions 

· balance fairness vs. efficiency, civil liberty vs. efficiency

Search & Seizure
Amendment 4. Unreasonable searches and seizures

“The right of the people to be secure in their persons, houses, papers, effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by  Oath or affirmation, and particularly describing the place to be searched, and persons or things to be seized.”
· 4th Amendment: Rights of the people against whom?  The government or also everyone else? 

· Only limits the government, despite its ambiguous language

· Hypo: Neighbor, private citizens, intruded into your apartment and found incriminating evidences against you.  Has your 4th Amendment rights been violated?

· There are NO 4th Amendment issues in searches by private actors

· Compare: 13th Amendment prohibited everyone, not just the government, from having slaves.

· Warrant Clause – “…no warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.”

1) Probably Cause – basis to believe that there is seizeable stuff at the premise to be seized; actual facts indicating likelihood that a crime has been committed (allegation of facts is not sufficient)

2) Oath/Affirmation – required for magistrate’s signature

3) Particularity – a place as big as Queens County, or as a street has no particularity; a demand to search a place without specification of things to be searched has no particularity

· All 3 elements are required for a warrant to be Constitutional
· Doesn’t say anything about when a warrant is required

· Reasonable Clause – “The right of the people to be secured …against unreasonable searches and seizures”

· Currently most issues concern Reasonable Clause; Reasonable Clause affords more important protection

· What’s the relationship between Reasonable Clause and Warrant Clause?

· Does the issuance of a constitutional warrant require Reasonableness?  The rule of Supreme Court has been changed from considering Warrant Clause as a “warrant requirement/warrant recipe” to “requiring a warrant.”  
· 2 ways to interpret the inter-relationship between Reasonable Clause & Warrant Clause:

1) If you don’t have a warrant, search and seizure is unreasonable

· If the 4th Amendment is strictly a warrant requirement for everything ( the police will need to get warrant in order to do anything 

· What about stopping a car?  Need warrant? 

· it is impossible that 4th Amendment requires warrants for everything

· immediacy, urgency, exigency 

2) Warrant clause defines the requirements for warrant, not the requirement for reasonable search & seizure

· Government Actions:

· Warrant – if there is a warrant, then only have to discuss the warrant clause

· Without Warrant – if there is no warrant, the issue is how society tolerates warrantless governmental activities (modern prospective of 4th Amendment problematic area)

· In a warrantless governmental action, the 4th Amendment inquiry is whether such action constitutes “search and seizure.”

· 3 arguments about the application of 4th Amendment:

1) 
Both RC and WC are important

2)
RC offers more important protection

3)  
4th Amendment doesn’t mean much; fighting crime is the objective (Scalia argument)

· Government Action – a threshold question (calling something a 4th Amendment issue does not mean that the government cannot do it, only means that the government should comply with 4th Amendment requirements)
· If the police stands by the highway and look at you drive pass, does it raise a 4th Amendment issue?  

· No, not everything the government does implicate 4th Amendment issue
· If the police intruded into your home and started taking pictures of you 
· Yes, there is a 4th Amendment issue

· Exclusionary Rule – government cannot use evidence seized in violation of 4th Amendment 

· Think about organizing the storyline: work with the event through a sequential process

Wolf v. Colorado, 1949
· Bills of Rights applied only to national government; after Civil War, the court started to apply Bills of Rights to state governments (14th Amendment incorporates most provisions in Bills of Rights to state government)

· The Court taking the step to incorporate 4th Amendment into 14th Amendment

· A legal abortion case: Wolf is a doctor who performed abortion, which was illegal in Colorado.  The state police searched Wolf’s place and found abortion records

· Issue: whether the 4th Amendment is part of the due process clause in 14th Amendment applicable to the states

· The case is why state government has to comply with 4th Amendment

· As a remedial matter: Wolf provides no remedy for illegally seized evidence (Rights under 4th Amendment transferred into 14th Amendment, but the Remedy was not transferred)

· Is there any practical value in the right to be free from arbitrary or unreasonable searches and seizures if a state may use evidence seized in violation of that right?

· exclusionary rule/remedy of 4th Amendment is not incorporated until later Mapp v. Ohio (Mapp hearings – suppression hearings)

Search

· “Reasonableness” is NOT required for all searches (& seizures), but only required for searches (& seizures) that bear the requisite relationship to “persons, house, papers, and effects.”

· 3 requirements for a 4th Amendment event:

1) governmental actor

2) searches or seizures

3) person, house, paper, or effect

(if all elements are present, then the inquiry is whether such governmental action is reasonable
Katz v. United States, 1967
· Fundamentally important case (remember the case name!!)

· Government listened to Katz’s phone conversation in a phone booth, and got Katz’s words

· No tapes, FBI agents testified to what they heard (not a physical evidence case); a suppression of witness testimony

· Electronic version of eavesdropping 

· Katz’s argument: phone booth is a constitutional protected area, and physical penetration of a constitutional protected area is not necessary for a search and seizure to occur (police did not physically entered the phone booth)
· Why did Katz frame the issues this way?  Because such framework was in old legal approach

· Katz is actually a new approach – “4th Amendment protects people, not place” – expectational privacy (“once it is recognize that 4th Amendment protects people, not simply place, against unreasonable searches and seizures, it becomes clear that the reach of that Amendment cannot turn upon the presence or absence of a physical intrusion into any given enclosure.”)
· How does the court explain “expectational privacy”?  How does the court explain why 4th Amendment protects people not place?

· It has become possible to look into places without physical invasion

· “What a person knowingly exposes to the public, even in his own home or office, is not a subject of Fourth Amendment protection.”  
· “But what he seeks to preserve as private, even in an area accessible to the public, may be constitutionally protected.” – he is “entitled to assume that the words he utters into the mouthpiece will not be broadcast to the world”

· Justifiable/reasonable/legitimate expectation of privacy

· subjective standard – expectation

· objective standard – how we all live

(If we focus on the legitimacy of expectation of privacy – objective standard applies 

· Katz – abandoned old legal framework (trespassing model), in favor of judge’s identification of reasonable expectation 

· Harlan Concurrence:

· Problem with the statement “4th Amendment protects people not places” – The issue is what protection 4th Amendment affords to people: a person in a place
· Whether the person who experience governmental conduct has reasonable expectation of privacy – 2 prong test:
1) A person must exhibit an actual/subjective expectation of privacy 

· subjective standard – has been de-emphasized, because subjective expectation can be manipulated by the government

2) The society is prepared to recognize that subjective expectation as reasonable 

· objective standard – something society is prepared to recognize as legitimate expectation (but is really the aggregation of subjective expectation – could also be manipulated)

· Black Dissenting – based on literal reading of Constitution, search & seizure applies to tangible items only.  Judges should not rewrite the Constitution to bring it in harmony of the time.
· In 1960s Congress passed Title III – wiretapping law becomes a statutory matter

United States v. White, 1971
· A plurality opinion (no 5 justices signed a piece of analysis; instead, only 4 justices on this opinion, the other agreed in the result only)

· Government put a radio transmitter in Defendant’s friend and transmitted the incriminating conversation to a government agent with radio receiver outside the house

· Different from Katz because the government put interception on a undercover person instead of hiding the wire in the place

· Fickle Friend – not a 4th Amendment event, not a case that even gets to be litigated

· False Friend (the government puts in someone to try to be your friend) – still not a 4th Amendment event 
· Wired Friend – the Court in this case treated wired friend the same as false friend (if it is ok for the false friend to write down the conversation and turn it over to the government, he can also transmit the conversation to the government electronically)
· What’s the argument that Katz should change the answer?  

· Wired/recorded conversation is not reasonably/legitimately expected

· plurality’s conclusory statement is not good enough to demonstrate that wired conversation is legitimate expectation from an innocent person’s perspective 
· Dissent: Court treats third party monitoring the same as undercover case, but third party monitoring is a greater invasion of privacy – people are entitled to expect that what they say to one person is not broadcasted to the world
· A case the shows Court’s approval of police’s undercover law enforcement
Search & Seizure under 4th Amendment – a threshold question

· Government conducts or action: If no, end of inquiry

· If governmental conducts or actions are not 4th Amendment event, end of inquiry

· If governmental conducts or actions are 4th Amendment event, 4th Amendment analysis applies (Is there a good warrant? Is there a probable warrant?...)

· If the governmental conducts or actions do not withstand 4th Amendment analysis, then the government’s ability to use the evidence in trial may be hampered.

( How we address the threshold question should NOT be affected by probable cause issues

Smith v. Maryland, 1979
· pen register: catalog all phone number dialed (phone company conducted it); law enforcement asked the phone company to conduct pen register on defendant (a governmental action)

· The government didn’t go through legal process (no warrant) to acquire permission to conduct pen register

· Defendant’s argument: He had a legitimate expectation of privacy that the numbers he called should not be distributed to the public

· Sequence of event: Pen register produced the number, police used the number to acquire warrant and use the warrant to search Defendant’s home; police found phone book during the search (defendant always can argue for the sequence of events, and argue that they are 4th Amendment events)

· An early effort of the court to apply Katz “legitimate expectation of privacy” 2 prong test:
1) Subjective test: whether Defendant, by his conduct, has exhibited an actual/subjective expectation of privacy

2) Objective test: whether Defendant’s subjective expectation of privacy is reasonable/legitimate

· The court noted Katz does not explain why the society’s expectation makes the expectation reasonable/legitimate – in case when government announced that any home can be wire-tapped, there is a societal expectation, but the expected invasion of privacy cannot be reasonable/legitimate 

· Majority said that Defendant didn’t have legitimate expectation of privacy concerning the numbers he dialed, because in the fine print in your phone book the phone company said numbers dialed can be disclosed by phone company; pen register did not retrieve content of phone conversation; assumption of risk (bank deposit analogy; fickle friend analysis)

· Stewart’s dissenting opinion (Steward authored Katz): focus on “private conduct” within a person’s home – dialing a number in private home is a private conduct in a constitutionally protected place (however, Katz argument focus on people)
· Argument focus on crime control: The consequence of the use of pen register are very important to the police

· Marshall dissent: allowing government to use pen register (defining pen register as not a search) on less than probable cause will impede political affiliation that’s the hallmark of free society 

2 Beeper Cases:
United States v. Knotts, 1983
· Police installed beeper in Defendant’s car

· The police did not get warrant for putting beeper in ether 

· A seizure because police took control of private property?  Intrusion of reasonable expectation?  
· Court says no, because when you get out of the house and travel on the road, you should always have expectation that there is a chance that someone can see you – visual surveillance would have sufficed to find Defendant’s movement/location, so the use of peeper is not a search
United States v. Karo, 1984
· Beeper was installed in Defendant’s home
· No warrant either

· Court: Home is a location not open to visual surveillance, so peeper is unconstitutional search 

· Inconsistent with Smith v. Maryland?!

( What explains the court’s different approaches in 2 beeper cases? 
· Outside the house on the road vs. inside the house

· But public space cannot be a good argument under Katz?!
Open Field Doctrine

· Open field, even if a private property, is not protected by 4th Amendment, because: 
1) “person, house, paper, or effect” do not cover open field ( the term “effect” is less inclusive than “property”

2) a person does not have a reasonable expectation of privacy in open field (“No Trespass” sign does not bar the public from viewing the open field; air surveillance is still available)
(
Hester v. United States: reaffirming Katz – government searching in open field is not a 4th Amendment event.
· Justices split dramatically in Open Field Doctrine – Marshall dissenting opinion: people may reasonably expect privacy in open-field, especially enclosed open field 

· Curtilage – land immediately surrounding and associated with the home (Between open field & home)
· Protected by 4th Amendment if an individual reasonably may expect the area to remain private – United States v. Dunn Usage factors:

1) the proximity of the area claimed to be cartilage to the home

2) whether the area is included within an enclosure surrounding the home

3) the nature of the uses to which the area is put

4) the steps taken by the resident to protect the area from observation by people passing by

(However, none of the factors is decisive or required ( a totality of analysis
· Curtilage surveillance 

· Aerial surveillance cases to cartilage – the court held no 4th Amendment search, because the public can view the fenced cartilage from the air
· air-surveillance is a legal fiction and contrary to Katz doctrine (Katz holds that physical trespass is not necessary for a 4th Amendment search, as long as the method of surveillance may not be reasonably expected)

· Over-flight case – very strange reasoning (nobody can actually spot marijuana plants from airplanes)
· Outside curtilage – there is no 4th Amendment event when there is no physical contact 

· Physical contacts – change the equation (no contact in dog sniffing case)

· Dog sniff

· Not a 4th Amendment event, because dog is a single purpose detector (he sees only one thing that nobody is entitled to possess) ( a challenge for Katz reasonable expectation of privacy reasoning
· Spot test for drug/Sniff devise (like a robot sniffing dog) – chemical detection (actually consumed the sample in the detecting process) ( the Court says it is not a 4th Amendment event

· Harlen’s opinion on detectors – technology changes everything
· Greenwood – garbage case

· the garbage was taken from near cartilage by government
· another very unsatisfactory reasoning (the risk of putting your trash out and have government inspecting it is the same risk as putting your trash out and have homeless looking through it?)

· One looking over your garbage can learn a lot about your life

· Court: assumption of risk argument 

· Counter argument: people do not voluntarily assume the risk – Are you allowed to burn your trash at home?  Are you allowed to keep all garbage at home?  Do you really have a choice with throwing garbage away?
· Difference between garbage case and Katz (reasonable expectation): the location of the trash (outside cartilage – the trash does not belong to the defendant anymore)

Kyllo v. United States, 2001
· Thermal imager case

· The majority classifies this as 4th Amendment event

· Uncommon alignment of Justices (Scalia joined by Gingsburg,…; Stevens joined by Rhenquist…)

· Stevens dissenting: this is “off-the-wall” heat detecting, not “through-the-wall” search – the house was not searched 

· Scalia’s answer: bathtub argument – heat can reveal a lot
· Scalia majority – interior privacy concern

· today’s thermal detector can produce a lot better and more detailed images

· Majority: reasonable expectation argument

· The line: until the devise becomes widely available/in general public use, people don’t have reasonable expectation to be detected by thermal imager
· This is a house case: more about the house than about technology 
· Luggage squeeze case – lingering too long and detecting too much is what broke reasonable expectation 
Seizure
United States v. Karo, 1984

· Whether putting beeper in something is a seizure?  The court says no, not until the beeper enters into the house 

· 4th Amendment test of property seizure: Does it taking away your property interest? A seizure of property occurs when there is some meaningful interference with an individual’s possessory interests in that property
· Test for personal seizure: taking into custody (personal seizure is not the chase – the cop chasing but not yet catch ( no seizure)

· Seizure used to be limited by “mere evidence rule” – police could only seize:

1) Contraband

2) Fruits of a crime

3) Instrumentalities used in the commission of an offence

      (this rule has been abandoned by the court – today, anything of evidentiary value can be seized
Probable Cause
· Found in warrant clause in 4th Amendment; is a “level of justification” – the amount of act allowed for government to search/seize
· Ordinary 4th Amendment justification is probable cause – Probable cause is only an “ordinary requirement”

· For something probable cause is necessary, otherwise excluded; but some other 4th Amendment events do not need probable cause

· Probable cause of search is followed by the probable cause of seizure 

I. 
Probable cause to Search for stuff

· Hypo: I am searching for a painting, which was stolen.  How much do I need for probable cause to search a place for the painting?  

· A sufficient base to believe that the painting is in the location

II. 
Probable cause to search a person

· reasonable belief to believe he has committed a crime – 2 parts:

1) reasonable belief that a crime has been committed

2) reasonable belief that the person is the one who committed the crime

	Beyond Reasonable Doubt
	very near certainty

	Preponderance of Evidence
	More than 50%

	Clear and Convincing Evidence
	somewhere around 50%

	Probable Cause
	less than 50% ok

	Suspicion
	below probable cause


Spinelli v. United States, 1969

· Police searched defendant’s apartment based on informant’s tips.  Defendant was indicted for illegal gambling activities.  
· 2 part test for probable cause based on informant:

1) informant is credible/generally trustworthy 

2) informant’s information is reliable/obtained in a reliable way – factual premises furnished by the informant to support the validity of the conclusion
Illinois v. Gates, 1983

· Police received anonymous tips about drug trafficking and searched defendants (driving to Florida case)
· Abandoned Spinelli 2 prong requirement for “Totality of circumstances” test:
· 2 elements of the Spinellis test are no longer independent – instead, a deficiency in one may be compensated by a strong showing of the other

· Here, the unknown trustworthiness of informant is compensated by the strong factual premises furnished ( therefore, there was probable cause (substantial basis to believe)

Maryland v. Pringle, 2003

· Police found drug in a car, arrested the driver and the passengers, 3 persons total, even though there was only one person who had knowledge of the drug

· How much error we are tolerating?  

· What about innocent people in another’s car, not knowing there are illegal substance in that car?  The person can be legally arrested

Arrest Warrants
Payton v. New York, 1980
· Police had probable cause to believe Defendant committed murder, and without warrant broke into Defendant’s home to arrest him.  Defendant was not home, but police found murder weapon in plain view

· There was no exigent circumstance for the forcible warrantless entry

· Defendant moved to suppress the weapon found by forcible entry into his home

· Majority: The difference between arrest in public place and arrest in private home is the distinction between Watson (public place, a restaurant) and Payton (home)

· Watson – a warrantless 4th Amendment event

1) Does it need a warrant? ( No

2) Does it need a probable cause? ( Yes

· Why not require the police to get a warrant before arrest? 

· Watson is a case warrant is not unavailable 

· Warrant requirement ( not a higher standard, but just more bureaucratic requirement 

· 4th Amendment is only about “probable cause is required for issue of warrant” (doesn’t say where warrant is required)

· Public place – no legitimate expectation against people coming in (no power to exclude other people)

· Where does the arrest warrant requirement start? (line between Watson and Payton)?

· entry to the home itself (door)

· Why warrant required for arrest at home?

· because seizure of a person is a search of object (search of house) in the circumstance, and every search of house is associate with privacy expectation

· Rule after Payton:

1) warrant requirement to arrest in a house

2) 4th Amendment event in arrest warrant 

· reasonable belief that the arrestee is at home – otherwise arrest warrant will be used as a search warrant (in an arrest warrant, there is nothing connecting the arrestee to the home)

· on the scene determination of police officer (warrantless arrest)

· plain view seizure does not need warrant or probable cause

· Dissent in Payton: 4th Amendment was drafted for preventing abuse of warrant (at the time, it was general warrant), but to address the requirement of warrant

Arrest in a third person’s home

· What is the stake of seizing and searching an arrestee in a third person’s house?

· the third person has his right to privacy at home (therefore, this a search warrant is required (a warrant to search a person in the house: the arrestee is treated like a bag of cocaine)

· arrest warrant and reasonable belief that the arrestee is at the premise are also both required

Steagald v. United States

· To enter into a house requires a warrant 

· This is a case about the home owner’s interest

· Police went into Steagald’s house to arrest Ricky

· Why police is required to obtain a search warrant (in Steagald’s house) to arrest Ricky?

· the third person has his right to privacy at home (therefore, this a search warrant is required (a warrant to search a person in the house: the arrestee is treated like a bag of cocaine)

· Being held in Custody – a Due Process matter (not probable cause matter)

· Use of deadly force (Tennessee v. Garner): a warantless seizure of a person – a 4th Amendment event (the government has a heightened obligation in that situation: probable cause plus other requirements)

Search Warrants
· Mechanic process as arrest warrant (event is the same thing – 4th Amendment probable cause)

· Warrantless search: standard is reasonableness
· Scalia – 4th Amendment is not about warrant (there is no warrant preference) (however, it is too late for the Supreme Court to meet the history of 4th Amendment – the whole jurisprudence is already out there)

· Scope of a warrant: Particularity – is spelled out in 4th Amendment (warrant has to be particular about place and person to be searched/seized) 

· “nothing should be left to the officer executing the warrant” – a absolute standard, but the courts haven’t enforced it that way 

· E.g. “Search the farm house” – if there is only one farm house in the area, it is particular enough; if there are more than one farm houses, it is not particular enough)

Elements of a valid search warrant
· As applied to:

1) objects

2) persons

3) Locations

Lo-Ji Sales, Inc. v. New York, 1979

· Police purchased 2 copies of obscene films at Defendant’s store.  Showed the film to Town Justice. Town justice accompanied the police to Defendant’s store, looked up everything, seized most stuff he saw, and authorized police to seize “similar stuff.”  Later issued warrant for all seized stuff.
· Sequence of event violated warrant requirement – warrant was issued AFTER seizure

· Authorization did not satisfy particularity requirement – “similar stuff” is not specific as to the subject to be seized

· Town Justice ceased to be a neutral and detached judicial officer when he accompanied police to Defendant’s store to conduct the search – he became a law enforcement officer

· Standard of particularity 
I. Stringent standard – “nothing should be left to the discretion of the officer executing the warrant

II. A greater degree of ambiguity will be tolerated when:

a. the nature of the object to be seized could not realistically be described more specifically (e.g. paper clips, string…in search for stolen property)

b. contraband

III. Greater specificity is demanded – if other objects of the same general classification are likely to be found at the search site (e.g. “cartons of clothing” in search of a warehouse)

IV. “scrupulous exactitude” is demanded – when the search encroaches on 1st Amendment concerns (e.g. Lo-Ji Sales)
Execution of a search warrant

· Knock-and-Announce Rule

· Standard to dispense knock and announce rule – Reasonable suspicion 

· less then preponderance/less than probable cause (the court is more generous to allow the police to skip knock and announce requirement)
· What distinguish a hunch to something more (hunch is lower than reasonable suspicion)? 

· 3 Exception for knock and announce rule – when it’s not reasonable toe knock and announce

1) Dangerous

2) Futile

3) Destruction of evidence

· Knock and announce rule including identifying themselves as police or government agents

Richards v. Wisconsin, 1997

· Police got a warrant – in which magistrate judge deleted request for “no knock” permission

· Police cracked the door open, saw Defendant trying to escape from the window

· Wisconsin Court: announcing general exception for knock and announce rule in drug cases (concerning that the evidence can be easily and quickly destroyed)

· Supreme Court rejected for 2 reasons:

1) overgeneralization (there are many drug cases the police can afford to knock and announce)

2) rule applies to one category can be applied to others (general exception for knock and announce rule can be easily created for other categories of crime)
· Supreme Court rejected Wisconsin’s general exception, but ruled that police in this case did not violate 4th Amendment, because police had reasonable suspicion that Defendant would destroy evidence if precaution was given

Hudson v. Michigan, 2006
· no-knock warrant can be issued by a magistrate judge (an option in real world)

· no-knock warrant has never been challenged in Supreme Court

· Rational behind “knock & announce rule” – 

1) property interest – Defendant does not have to suffer broken door if he would open the door promptly

2) human life & limb – unannounced entry may provoke violence in self-defense by surprised resident

3) privacy interest
Scope of execution

Maryland v. Garrison, 1987
· Good faith mistake case: officer didn’t know when they applied and when they executed the warrant that the premise to be searched, “3rd floor” was separated into 2 units, and searched Defendant’s premise by mistake (they stopped searching immediately after the discovery of the mistake).
· Court held that evidence of crime found during the good faith mistake search was admissible

· Discovery of facts demonstrating that a valid warrant was unnecessarily broad does not retroactively invalidate the warrant

Person Issues
1. seizure of a person

· Michigan v. Summers, 1981: 

· the arrest is in the front lawn, and then the police go in to search the house with warrant
· warrant to search the house also allows the police to detain the persons in the premise (not a warrant to arrest the persons in the premise), because:
1) Reasonable innocent persons will stay anyways in that situation

2) information sought by police will be obtained by search not by detention of the persons – therefore, the police is unlikely to exploit the authority to detain
2. search of a person

· Warrant to search drug in a bar does not authorize the police to search the customers in the bar

· the independence of a persons as to their own space – customers are not associated with the bar
· Alternatives for police:

· the police can ask for permission to search the persons (most people believe wrongly that they cannot say no to police’s demand to search their persons)

· the police can also use a dog or a drug detector
Exceptions to Warrant Requirement

· Something arrives so predictably that we can classify an exception for it

· Some search and seizure occur with warrant, but most occur without warrant

· 4th Amendment requires a warrant unless there are exceptional circumstances 

· Sequence of analysis:
1) Event ( 
2) Is there 4th Amendment search and seizure? ( 
3) Does the government has justification (probable cause)? ( 
4) Does the government has warrant? ( 
5) If no, is the government required to have one (exception rules)?
I. Exigent Circumstances
· Hot pursuit
· Public safety

· Destruction of evidence

Warden v. Hayden, 1967
· Cop was chasing Defendant, and Defendant ran into his home

· cop knock the door, got the permission from arrestee’s wife to open the door (a consent case)

· What is the scope of the consent?  Does the consent include consent for search into washing machine?  

· even if there is some consent, it doesn’t go into anywhere the government went
· Why is warrant required?  

· Because it is a home entrance case: cannot search home without warrant, unless there is exigency (in this case, hot pursuit) 

· What makes it hot pursuit?  
· Awareness of the chase

· The cop first said he was searching for money – there is no exigency for searching money
· The court changed the storyline (making up fact), said that the cop forgot to mention that he was looking for gun 

· putting gun in makes it a exigent circumstances – danger
· however, an argument can be made that money constitute exigent circumstances ( prevent destruction of evidence
Welsh v. Wisconsin, 1984

· Police arrived at the scene pursuant to a drunken driving report when Defendant already abandoned the car and was no longer at the scene.  Police obtained Defendant’s address by motor vehicle registration of the abandoned car, went to Defendant’s house without warrant, and found him intoxicated.  Defendant was indicted for driving while intoxicated.
· Court hestate to find exigent circumstances, especially when:

1) warrantless arrests in the home

2) underlying offense for which there is probable cause to arrest is relatively minor

· Court found no hot pursuit, because there was no immediate or continuous pursuit of Defendant from the scene of a crime

· Court found no danger to the public safety, because Defendant already abandoned car and was already sleeping at home
II. Search Incident to Arrest 
a. General

· Requirements:

1) lawful arrest

2) incidental to arrest (& also custodial arrest)

Chimel v. California, 1969
· Police had an arrest warrant but no search warrant.  They searched Defendant’s home AFTER arrested him, and found incriminating evidence

· Court held that evidence should be excluded, because the warrantless search is not “incidental” to the arrest – Defendant was already arrested when the search took place

· Warrantless search incidental to arrest is only allowed in the area immediate within arrestee’s control for weapons that might endanger police officers

United States v. Robinson, 1973
· Defendant was stopped for traffic violation; police office patted him down, found cigarette box in his coat, opened the box, found cocaine in it

· What justifies the search incident to arrest?  
· According to Chimel (Chimel is a case of theft) – possibility of weapon, preserving evidence (police searched Chimel’s house for evidence of theft)
· however, traffic stop is different from Chimel (in this case, Defendant was arrested for traffic violation, but the police without probable cause searched his person for drug – different offenses)
· How can the court justify the difference?  

· Court: Persons under lawful custodial arrest are subjected to full search of his persons 
· Compare the search of arrestee in this situation with the limits by Terry (Court of Appeals applied Terry limitation and excluded the evidence, since there was no probable cause to believe that Defendant carried drug.  Supreme Court reversed)
· Terry –

1) stop people to investigate them (less the probable cause is sufficient)
2) to frisk them (It’s about weapon – Terry protects arrestee’s purse)

· Robinson – 

· Search incident to a lawful custodial arrest (with probable cause)
· Robinson goes beyond Terry, allows search more than weapons (protect the police), but for other stuff as well 
· What determines custodial and non-custodial arrest? What is the constitutional constraint on custodial arrest?

· Court accepts the distinction of custodial and non-custodial arrest made by the legislation/executive, and imposes no constitutional constraint (there is no constitutional requirement for the classification of an arrest as custodial arrest – state can decide whether police is authorized to take people committed certain offense into custody)

· Unreasonable seizure of person when authorizing police to take people committing minor offenses into custody?

· bottom-line of  Robinson: your coat and your clothes are just containers – the police is free to look through them when you are under custodial arrest
· Robbinson – an bright line approach 

· re-decide Chimel in a car search context

· Chimel – not a bright line approach (search is authorized under 2 purposes: police safety and preservation of evidence)
b. Autos
· A traffic stop is a 4th Amendment event

New York v. Belton, 1981
· Car was stopped for traffic violation

· Search incidental to arrest in traffic situation

· Cops smelled marijuana when the widows was rolled down, saw envelop containing marijuana

· Cops had probable cause to search the car for marijuana and to arrest the passengers 

· Cops separated the arrestees and handcuffed them, everyone was away from the car – safety reasons; preservation of evidence in the car            

· However, Cops proceeded to search the passenger compartment and containers and jacket in passenger compartment, and find cocaine in the jacket.  Defendant moved to suppress cocaine found in the jacket, because the searching the jacket is beyond what authorized by Chimel (the person of arrestee and the area under arrestee’s immediate control)
· Court held that the police can search the passenger compartment of the car incidental to auto arrest – claiming it is a “bright line rule” (Court claimed that there is no workable definition of “area immediately under arrestee’s control)
· However, what does passenger compartment mean?  Backseats… what about the space behind backseats?  What about areas accessible from backseats?   What about passengers throwing drug to the windshield when they were pulled over?  What about cars in which truck and backseats are not separated?  What about seat cushions? What about removable seat cushions?

· Does Belton require a reconsideration of Chimel? – Expand the allowed search area beyond the reach of arrestee (comparing car and house – what’s the similarity/difference?)

Knowles v. Iowa, 1998
· search incident to citation (this is NOT an arrest case) – police searched Defendant’s car after issuing traffic citation and without probable cause to believe there was drug or weapon, and found marijuana
· Supreme Court unanimously held that marijuana should be excluded – When the state choose to make the offense an citation, it gives up search for passenger seats

Atwater v. City of Lago Vista, 2001

· Driving without buckling the kids right: Officer’s discretion of offense (officer has the discretion to make it a citation or arrest)

· An optional Belton (optional custody: regarding the availability of custody)              

· Officer made a stop and then took the arrestee into custody in front of her kids 

· Arrestee’s constitutional argument against this governmental conduct – Proportionality (constitutional constrain on taking custody)

· Majority (5) says legislator gave police officer discretion whether to take Defendant into custody or not
· Also, police may not be able to tell whether an offense is fine-only or jailable 

Thornton v. United States, 2004
· Pro-government approach: arresting the person near the car/person who has been recent occupant (same idea as Belton)

· Police approached Defendant AFTER he already left his car.  Police found drug in Defendant’s person, hand-cuffed and placed defendant in police car, and then searched Defendant’s car and found a gun under driver’s seat.  Defendant moved to suppress the gun.

· Thornton Extend Belton rule beyond cases where police initiated contact while arrestee was still in the car – rationale: police should not be required to initiate contact WHILE arrestee was still in car in order to secure incriminating evidence
c. Pretext
Whren v. United States, 1996
· about probably cause requirement/warrant requirement/war on drug/actual vs. hypothetical motivation of policing
· Pretextual use of violation A for an interest in violation B

· 9-0 decision

· Cops (not traffic patrolling cops, but drug enforcing cops) patrolling in black neighborhood, stopped the defendant for traffic code violation (turning without signaling, in attentive driving, failure to maintain proper distance with other cars – in fact, probable cause is everywhere whenever someone gets behind the wheels, since perfect driving cannot be achieved by most people) 

· Whren’s argument to suppress evidence: police would not have stopped him if they didn’t think he had drug in his car.  Therefore, the cops’ intent was to get drug evidence, and it is an unreasonable search and seizure
· There was a 4th Amendment event: traffic stopping, pull over

· No Warrant

· Do the cops need warrant to pull over the car?  No, because there was an exigency (the car would go away, if not stopped right away – an exigency that occurs so often that the court has called it car-exception) 

· Justification: probable cause to believe traffic violation has been committed

· The argument of intention is really an argument for proper motive (purity of the heart element)

· Any element of 4th Amendment law has motive analysis or motive requirement?  Frank v. Delaware (Scalia says only morons will think there is a purity of the heart element in 4th Amendment ( purity of heart is not a concern of 4th Amendment) 

· Do we want a subjective element in 4th Amendment?  The practitioner asked the court to find the element

· Thomas – if we are talking about racist, it is about equal protection, not 4th Amendment 

· problem: high burden of proof for plaintiff under an equal protection claim – plaintiff will have to prove cops’ intention
· No satisfaction approach (dealing with improper motive) was found by any judge

· What about stopping for racist motivation?  The court says it doesn’t matter, because there’s other reasonable cause/reasonable motive for arrest
· Problem of “Pretext” – the big problem of police misbehavior (idea of racial profiling – improperly motivated police works)

III. Automobiles
Carroll v. United States, 1925
· From the days of prohibition, in Michigan, a state that is adjacent to Canada (liquor available in Canada)

· The federal prohibition cops got information that Carroll was smuggling liquor

· Carroll was stopped and searched when driving in inter-state highway from west to east
· In the backseat, the cops found cases of alcohol

· The cops’ reasoning for probable cause: same argument as Gates case (the court conclude that it is probable cause)

· Any auto exception is an exception to warrant requirement, not exception for probable cause

· Why not require a warrant before the car can be searched?  Exigent circumstance (cars can run away quickly)

· The court here based auto exception on impracticability 

Chambers v. Maroney, 1970
· The court returns to auto exception (which has been relatively stable after Carroll)
· Also a traffic stop, because the car and passenger and timing matched reports of robbery – the police has probable cause

· what kind of probable cause is that – Probably cause to arrest the occupants, and probably cause to search the car as a moving container for instruments proceeded in the robbery)

· Car stopped, passengers arrested.  However, police did not search the car right when Defendants were stopped and arrested, but instead took the car downtown to police station before conducting search.  

· The defendant argued that the police was able to acquire a warrant to search the car – no exigency present 

· Carroll authorized warrantless search of car, based on exigency reason – cars are readily movable
· But here, the exigency concern in Carroll is not resent – police already took car to police station, and could have time to obtain warrant

· Police’s argument: Police could have, pursuant to Carroll, lawfully searched the car at the time of arrest, but it is unsafe to search the car at the road side  

· White’s majority opinion: the fictional exigency (different from Carroll – which is real exigency) – since police could have searched the car without warrant at the time of arrest, the evidence found should not be suppressed simply because the police chose to take the car to police station first
· Also, there is a constitutional difference between 4th Amendment protection of car and 4th Amendment protection of house (Constitutional affords less protection to the car)

· Do we need warrantless authority to search the car (probable cause was present)?  No, because the car was seized (Carroll argument is not necessary or important to the government)

How do we distinguish Chambers from Coolidge v. New Hampshire,1971?
· Coolidge – a driveway parked car.  The police searched the car 2 days & 1 year & 17 months AFTER Defendant was arrested

· Court (plurality) distinguished Chambers: this is about mobility – no exigency exception available (preference for warrant), because at the time of arrest, defendant was not in the car
California v. Carney, 1985
· Police had probable cause to believe that Defendant had drug in his parked mobile home, and Defendant gave drug to teenagers in exchange for sex

· Police searched the mobile home without warrant, found incriminating evidence

· Mobile home in a parking lot, curtains were closed – a parked situation, not driving situation (Does this qualify for auto exception?)

· Government’s argument: you can just ignite the car and pull open the curtains and drive away

· Defendant was in the car at the time of arrest

· Less expectation of privacy in cars (expansive view of auto exception, goes beyond mobility rationale)

· more regulations in vehicles

· most people use the car as less privacy seeking purpose 

Inventory Warrant Exception
· Inventory of a person: a full search of arrestee’s possession (no warrant, no probable cause for searched articles, but only a standard procedure) 

· Rationale (administrative purposes): 

1) protection of arrestee property
2) avoid government’s property loss liability
3) avoid illegal stuff to be taken into the jail 

· Counter argument: what does the government really want in conducting the inventory search?  
· The government is spared warrant requirement in inventory process

· Any limit on property (as opposing the stripe search) inventory process?  The government has to operate pursuant to a policy, which means, they inventory everyone (it is a standard), because the police cannot get to pick and choose among arrestee (discretion abuse concern).  

· Automobile Inventories
· 3 circumstances where the police can search a car:

1) Probable cause: Vehicle-wide probable cause – you go where your probable cause takes you (to the parts of automobile)

2) Search Incident to arrest (Belton rule) – contemporaneous search of the passenger compartment is allowed when the occupant of the car is arrested
3) Automobile inventory exception – Administrative fiction 

· if it is a standard administrative procedure, then administrative search is authorized 

· no probable cause needed
· South Dakota v. Opperman, 1976 – Defendant’s car was towed for illegal parking and over due tickets.  Police unlocked the car and searched pursuant to standard procedure of the city impound lot, and found marijuana (Court: marijuana admissible)
Containers in cars doctrine

· a historical tale: not fully resolved at this point, still a dotted line (might get concluded in the next few years)

United States v. Chadwick, 1977
· outside the house context

· police arrested 3 defendants and seized their footlocker when they were trying to load it into their car

· probable cause: yes

· no public safety exigency existed

· contain of the footlocker is not within the immediate control/reach of Defendant

· police opened the footlocker without a warrant

· government’s claim: reasonable warrantless search

· government’s argument: warrant requirement is limited to private setting (private dwellings, homes)
· rejected by Court – Court applied Katz reasonable expectation of privacy standard – “4th Amendment protects people, not places”

· This is a warrant preferred court: balance of competing interest (citizens’ privacy expectation vs. government’s interest in warrantless search)

· Moment in time problem:

· if the footlocker has been loaded into the truck when the police make the arrest: under Chadwick court, a container is a container, this arrest timing difference doesn’t make a difference

· auto exception: how to distinguish with Carroll?  (not easy to fit into auto exception doctrine – warrant requirement attaches to container, because there is no exigency with containers)

· Holding: The government has the authority to seize the footlocker to preserve evidence, but has to obtain warrant to open and search the footlocker 

· Counter-argument: degree of intrusion – which represents greater intrusion: to open your luggage right away (you get to go in a few minutes if there is nothing in the luggage), or to seize and retain the luggage while waiting to get search warrant?

Arkansas v. Sanders, 1979
· Defendant loaded suitcase into taxi truck, and the taxi started to drive away, but stopped by the police within a few blocks.  Police had probable cause to stop.  Police opened the suitcase without warrant

· Court: even the closed truck lid doesn’t change the case from Chadwick to Carroll – warrant requirement applies to closed suitcase in a car

· Problem: Why is the police allowed to search glove compartments but not a luggage in a car?

United States v. Ross, 1982
· Police had probable cause to believe that drug was in Defendant’s car.  Police searched the car, found a paper bag of the size that could fit in drug, opened the paper bag, and found drug

· Defendant moved to suppress, claiming container doctrine 

· Here, the police here is slightly less informed (they only knew that the drug is in the car, but no specific container), their greater ignorance gives them greater excuse  for warrantless search, makes their probable cause vehicle wide

· What’s the problem: anomaly the more specific the probable cause, the less authority to search without warrant (the issue is resolved in California v. Acevedo)

· Ross rejected some of the reasoning in Sanders
California v. Acevedo, 1991
· Police had probable cause to believe that paper bag carried by Defendant into his car contains marijuana, stopped the car, opened the truck, found the bag, opened the bag, found marijuana, and then arrested Defendant
· a revered Chadwick: container has been taken out of the car when the police made the arrest

· Blackmun Majority: Chadwick/Ross distinction created confusion, did not really protect privacy, and created anomaly that the more detailed information police has, the less authority to search – Court abandoned Chadwick in favor of Carroll in search of container in car cases
· Scalia concurring: there is still an unresolved anomaly (if the auto-exception is right, container exception has to be right too)

· Scalia’s remaining anomaly: the sooner the police find the container in the car, the less extensive search police can conduct (If you have probable cause to search a container in a car, you can search for the container without warrant.  If you find anything other than the container in the car BEFORE you find the container, you can use it as evidence too.  However, once you find the container, you have to stop searching in the car, because you don’t have probable cause to search the car anymore)

· Scalia: if you find something in a car, it gives you reason to search for more in that car

· Scalia: ordinary reasonable requirement does not require a warrant in most 4th Amendment events – the argument government made in Chadwick (would like to reconsider Chadwick)
IV. Plain View/Plain Touch
Plain View Seizure Doctrine

· a seizure doctrine, not a search doctrine

· the authority to seize stuff in plain view in the place you are already in

· 3 steps to reach the doctrine:

1) Horton v. California

2) Arizona v. Hicks

3) Minnesota v. Dickerson (plain touch)
Horton v. California, 1990
· Police had search warrant to search for stolen item, didn’t find stolen item, but saw weapons used to commit crime in plain view

· advertent vs. inadvertent on the part of officers (police honesty issue – the police office’s state of mind is to find other stuff than those specified by the warrant)

· Is inadvertent a requirement under plain view seizure doctrine? No

· If you demand inadvertent, it will be the easiest thing to testify for (police can always lie about their real motive)
· the authority for the entry is the warrant (probable cause alone is insufficient)

· To be a lawful plain view seizure

1) exigency

2) seizable nature of the item has to be immediately apparent (probable cause to believe that item in plain view is seizable evidence)
3) lawful right of access (you wouldn’t need another warrant to get in to seize the item)

Arizona v. Hicks, 1987
· Police had warrant to search for weapon in connection with a shooting report in Defendant’s house.  After seized all items specified by warrant, police saw 2 sets of expensive stereo components in plain view, suspected that such were stolen property, so he moved the stereo and recorded serial number.  Police verified that the stereo systems were in fact stolen using the serial number.
· Police said that they had only “reasonable suspicion,” but no “probable cause,” to believe that stereo was stolen when they moved the stereo to get the serial number

· Defendant moved to suppress the stereo systems

· Scalia Majority: 

· mere recording of the serial number did not constitute a seizure, because it did not meaningfully interfere with Defendant’s possessory interest in the stereo

· However, moving of the stereo constitute a “search” 

· For the government to come in and move your property around is another 4th Amendment event – addition probable cause is required
· Plain view doctrine cannot be used to extend to general exploratory search

· In order to move an item, police need authority to seize it – without probable cause to believe the item was stolen, police had no authority to seize, so no authority to move either

· a case of 4th Amendment purism 

· in practice, the Hicks requirement doesn’t go to far (it’s easy for the police to testify plain view or sequence of events)

Minnesota v. Dickerson, 1993

· Officer conducted lawful Terry pat down on Defendant, didn’t find weapon but felt a small lump of object.  Officer suspected that it is crack cocaine, but couldn’t be sure, so squeeze and sliding, and manipulated some more to make sure the object was cocaine, even though he already knew there was no weapon.

· Plain touch doctrine – if a police officer lawfully pats down a suspect’s outer clothing and feels and object whose contour or mass makes its identity immediately apparent, there has been no invasion of the suspect’s privacy beyond that already authorized by the officer’s search for weapons; if the object is contraband, its warrantless seizure would be justified by the same practical considerations that inhere in the plain view doctrine.

· Because the seizable nature of the object in Defendant’s pocket was not “immediately apparent” – officer had to squeeze/sliding/manipulate after knowing there was no weapon – plain touch doctrine doesn’t apply, and evidence was excluded

V. Consent
· What does police need to search/seize?
· warrant

· probable cause

· plain view

· consent

Schneckloth v.  Bustamonte, 1973
· Auto stop: without probable cause to believe that Defendant’s car has stolen property, police asked Defendant’s permission to search the car.  Defendant consented to the search.  Police found stolen checks.  Defendant moved to suppress.
· There is a 4th Amendment event – police searched car

· Issue: Is consent an exception to probable cause?  Yes
· probable cause is lacking

· warrant is lacking

· consent is constitutionally permissible

· What is consent?

· voluntary given
· When not in custody, waiver does not need to be informed

· When in custody, informed waiver is required (Defendant needed to be informed his/her privilege against self-incrimination

· The court distinguish trial rights from non-trial rights
· Rationale: Innocent people have interest to go on there way – consent makes it easier for them

· Scope of consent: 

· like a scope of warrant argument (consent only extended to the places consented to search)

· request for consent should be specific (the place to search and the object to search for)

· Where does consent stop?   Rights to rescind

· scope issues rarely get litigated

· Authority to consent:

· matter of capacity and rights

· appearance of authority is sufficient (cops are entitled to rely on the appearance of authority – doctrine of reasonable mistake)

Georgia v. Randolph

· What about Roberts’ opinion that this rule will promote domestic violence?

· Breyer concurring: anticipatory exigency approach

Illinois v. Rodriguez

· Parent authority case

· no warrant, no knock, no exigency, let in by a beaten child, saw drugs in plain view

· parent claimed that child didn’t live in the house anymore, moved out 5 months ago

· actual authority requirement (lower court says child lack actual authority to let in police

· Supreme Court reversed – reasonable mistake is permitted
· Scalia majority – factual determination: reasonable is sufficient, police’s judgment need not be factually correct

· Dissent: warrant clause trio – Stevens, Marshall, Breyer

· smarter than Scalia (from Marshall’s clerk) – the point of consent which makes the search and seizure legal is the relinquishment of expectation (factual accuracy is required)

Terry Doctrine
· the modern 4th Amendment (reasonableness era, creation of Warrant Court)

· modern police’s best friend

· actually began in Camara v. Municipal Court one year before Terry v. Ohio
Camara v Municipal Court, 1967
· search of a house by a health inspector (not criminal evidence collecting – mere periphery of 4th Amendment)

· court says 4th Amendment warrant clause applies here too, BUT redefines probable cause

· government’s interest in maintaining health housing balances against home owner’s interest (reasonableness exists where governmental interest out-weights homeowner’s interest)

Terry v. Ohio, 1968
· Experienced patrol officer assignment to the place for many years saw 2 persons

· no probable cause for arrest 

· Cop grabbed Terry, turns him around facing other 2 guys, and frisked him (patted down outer surface of his clothing) 

· it’s not about stop (investigation activity), but about frisk (safety activity); but you can’t frisk somebody without stopping them first

· Terry stop vs. Terry frisk (same event, but conceptually distinct)

· Stop is justified by reasonable suspicion (individual’s inconvenience out-weighed by governmental interest in preventing crime)

· frisk is justified by police safety 
· the authority to frisk with the apprehension of danger given the proximity  (apprehension of danger – cop thought defendants were up to armed criminal activity)
· What makes it reasonable for the cop to frisk without probable cause?  Camara balancing reasonableness test – methodology comes from Camara v. Municipal Court
· Warrant Court argument: enable police to prevent crime
· Holds that the stop and frisk is a 4th Amendment event (could have hold that it is not 4th Amendment event) – but police needs only reasonableness to conduct stop & frisk – probable cause not necessary
· The court moves the line of 4th Amendment event down (from search & arrest to stop & frisk), but approves it with less justification (from probable cause to reasonable suspicion) 
	
	Lower level of intrusion (Stop)
	Higher level of intrusion (Search/Arrest)

	Lesser Level of justification (Reasonableness)
	
	

	Higher level of justification (Probable cause)
	
	


· Harlan Concurring in Terry
· untangling stop and frisk (not blur the two things together): justification for the stop is analytically separated from the justification of frisk

· frisk issue: companion case is Sibron v. New York 
· Douglas dissent – predict Terry is the demise of 4th Amendment (civil libertarian position)


Sibron v. New York, 1968 

· Police did not have probable cause to believe Defendant had heroin, but approached Defendant, and reached his pocked and grabbed packets of heroin

· Court: heroin should be suppressed, because the seize was not justified by probable cause, and not a Terry frisk – not justified by safety concern.

Adams v. Williams, 1972
· Police had reasonable suspicion, but no probable cause, to believe that Defendant had gun at his waist.  Police approached Defendant’s car, asked him to open the door, but Defendant only rolled down the window.  Police reached inside the car to Defendant’s waistband and removed the gun.  Defendant moved to suppress.
· Court upheld the admission of the gun.  The Court treated a car stop as a Terry stop.

Dunaway v. New York, 1979
· Police took Defendant from his neighbor’s home, and transported him to police station, put him in interrogation room, and had he attempted to leave, he would have been physically restrained.  Defendant made incriminating statements during the interrogation.

· Police had no probable cause to believe that Defendant was involved in the murder, but only had reasonable suspicion that Defendant was.

· Defendant moved to suppress statement, claimed that he was illegally retained without probable cause.  Government urged that the Court apply Terry reasonableness balancing test.

· Majority: Terry is an exception to the general rule of probable cause, and this case is not Terry
· what happens that made it more than a stop – custodial interrogation (a seizure of person with greater intrusion of privacy)
· Also, reasonable balancing is not a bright line rule – should not trust to police to make the judgment

· Expanding Terry will eat away 4th Amendment probable cause requirement

· White concurring: invitation to the police/other law enforcement/courts to stop using Terry as tool in new categories of cases

Florida v. Royer, 1983
· Defendant had characteristics that fit a drug-courier profile – amounts only to reasonable suspicion, but not probable cause

· Drug-courier profile: a checklist 

· Police took his ticket & license and asked him to go to a small room and asked his consent to search luggage, which turned out marijuana 

· Defendant moved to suppress.  State claimed that the detention is a Terry type, and therefore reasonable suspicion is sufficient.

· Court: marijuana should be suppressed

· Not a Terry problem – no safety reason, not a brief encounter/duration too long (police took Defendant’s stuff away, moved him to another room

· Consent was not freely given – defendant was under detention, was not told that he was free to go if he so choose, police did not return Defendant’s license & ticket

United States v. Mendenhall, 1980
· Issue: whether there was a seizure of Defendant’s person?

· Police did not have probable cause to believe Defendant was carrying drug.  They approached Defendant, talked to her, and got her consent to go to a room to be strip-searched

· Court: probable cause was not required, because Defendant was not seized, her consent to be searched was freely given

· Whether there is a seizure is decided by a “reasonable innocent person’s perspective” (objective standard)
· There is a seizure when 

· a person’s freedom of movement  is restrained by 

1) physical force, or

2) a show of authority 

· A reasonable person would have believed that he was not free to leave or to end the encounter

· Compare method of defining seizure with method of defining search!!
· Not a Terry stop – duration defines Terry stop (Terry stop is a brief encounter; if the stop is too long, it’s not Terry stop)

Florida v. Bostick, 1991
· Issue: whether there was a seizure?

· Police, uniformed with gun, got on a bus which was in at a stopover, identified themselves as narcotics agents, and asked Defendant permission to search bag.  Police advised Defendant his right to refuse consent.  Defendant consented.  Police searched and found drug.

· No probable cause, no reasonable suspicion either

· Court: there is no seizure – a reasonable person would feel free to decline consent or leave the encounter

1) police didn’t show force (didn’t threaten didn’t with gun)

2) police advised Defendant’s right to refuse consent

· Bostick test: would a reasonable person feel free decline the request or to leave the encounter 

· Court is deeply fracture on whether a reasonable person would feel free to refuse encounter in a given circumstance

· what’s the argument from Bostick side that he was seized for 4th Amendment purpose?  
· He wasn’t free to go, because he had to stay on the bus anyways (freedom to leave work in pedestrian context, but not in bus rider context)

· 3 levels of justification –

1. Probable cause: arrest, full blown seizure of a person

2. Reasonable suspicion – Terry stop & frisk
3. No justification required: 4th Amendment is not involved; non-seizure event

California v. Hodari D., 1991

· Non-seizure case: issue – when was the defendant seized?  

· if he was seized, there was no probable cause

· 7 to 2 decision
· Cops in patrol car saw young people standing at the corner.  Cops approached.  These people ran away.  Cop asked Defendant to stop.  Defendant didn’t stop.  Cops chased.  Defendant threw away crack cocaine when he was running away.  Later Defendant was caught by cops.  The cocaine he tossed was captured by police.  Defendant moved to suppress the cocaine.
· Scalia Majority – defendant was not seized at the time he threw away the cocaine, so the cocaine was not fruit of illegal seizure (since police had not probable cause to seize Defendant before he tossed away the cocaine)

· Seizure means actually bringing Defendant within police’s physical control (therefore Defendant was not seized until arrested/taken into custody)

· To hold otherwise would mean that there is a “continuing arrest: during the period of fugitivity

· A seizure does not occur when Defendant does not yield to “a show of force”
· Dissent – Does a reasonable person being chased feel free to terminate the encounter?

· How can a reasonable person terminate the encounter with the police when being asked to stop?

· if stopped, the person obeyed the police

· the person can only run away or become invisible to terminate the encounter

· Is Hodari legally or illegally tackled?  (he was tackled without probable cause)
· It is a freebie to for police to chase under Hodari D?  

· Inverse Hordari: what if the police yelled “halt” and the defendant complied?   

· no Supreme Court case yet, but lower courts held that there is a 4th Amendment issue

· Police shouting “halt” is an “order” –not voluntary, different from request 

· Submission to a show of authority is a hallmark of a seizure

Reasonable suspicion

· quantitatively less than probable cause

· Preponderance of evidence (more than 50%)
· Probable cause (lower than 50%)

· Reasonable suspicion (lower than probable cause)

· Hunch (lower then reasonable suspicion)

Alabama v. White, 1990
· Issue: reasonable suspicion

· water-downed version of Gates (probable cause)

· Tip plus investigation (observation) case: police received tips about drug trade, and proceeded to follow Defendant.  Some events matched the description by informer, but some other events did not match the description by informer.  Police stopped Defendant’s car while he was driving, got Defendant’s consent to search car & container, and found drug.

· a traffic stop only requires reasonable suspicion – therefore, the stop is legal if police had reasonable suspicion

· White Majority – there was reasonable suspicion
· Spinelli/Gates factors for probable cause are relevant in the reasonable suspicion contest

· Veracity/reliability of informant

· Informant’s basis of knowledge

· however, a lesser showing of above factors is sufficient to show reasonable suspicion

· Although in this case, informant’s tips are not as detailed/correct as in Gates, reasonable suspicion is a lower standard than probable cause

· Why do we reasonable suspicion, even thought not everything matched the description by informer? 

· The ability to predict shows that it is a insider informant 

· What is reasonable suspicion?  Articulateable suspicion balanced with burden of mistake (if the suspect turns out to be innocent) 

· Court characterized this case as a “close case” of reasonable suspicion – anything less than facts here would show no reasonable suspicion 

Florida v. J.L., 2000
· Anonymous informant – a young black male standing at a particular bus stop wearing a plaid shirt was carrying a gun.  Police seized Defendant, and found gun on him.

· Unanimous opinion – there was no reasonable suspicion

· There is no prediction in the tip (what’s the difference between this case and Alabama v. White??)

· no indicia of informant’s reliability 

· This is a push back case, retreating from Alabama v. White.  The Court looked more rigorously in police’s claim of suspicion.  The issue of racial profiling and pretentious tips came to notice.
Illinois v. Wardlow, 2000
· Hordari D. cousin case

· Cop chase because Wardlow started running upon noticing uniformed police in a high crime neighborhood known for heavy narcotics trafficking.  Cop caught Defendant, patted him down, and felt a heavy object in the shape of gun – it was a gun
· Reasonable suspicion is sufficient, because the Cop only conducted a brief Terry pat down

· Court: There was reasonable suspicion – Defendant’s unprovoked flight upon noticing the police + neighborhood known for having narcotics traffickeing

· flight alone would be insufficient suspicion for stop – there are reasonable reasons for innocent persons to run ( flight is only one factor or the totality of circumstances 

· flight plus – bad/high crime neighborhood in this case – can be reasonable suspicion
· A woman reported rape, and reported being raped by African American men.  The police stopped every African American male in the college (total 20 to 30).  None of the African American males were found to be guilty of the crime.
· Is there reasonable suspicion when you get only race of the suspect?

· on one kind of reasonable suspicion you get to stop (crime is afoot); on the other kind of reasonable suspicion you get to frisk (weapon)

Hiibel v. Sixth Judicial District Court of Nevada, 2004
· Court: “Stop & Identify” state statute can be constitutional, even though some stop & identify statutes can be unconstitutional if they are written so broadly or vaguely as to give the police undue discretion
· 1972 the Supreme Court invalidated Vagrancy statute on vagueness ground 
· Brown v. Texas: failure to identify crime (TX statute makes it a crime for refusal to give your name to police upon request – struck down by the Supreme Court

· Defendant was stopped by police responding to an assault report.  Police had reasonable suspicion to stop & question Defendant.  Defendant refused to identify himself.  Police arrested Defendant persuade to a “stop & identify” state statute 

· in Hiibel, there is no vagueness challenge to the “stop & identify statute,” only 4th Amendment challenge that police did not have authority to stop and demand for name
· Court: police can arrest after a lawful Terry stop allowed by state “stop & identify” statute

· within the Terry balancing, there is another balancing between degree of intrusion and governmental utility

United States v. Place, 1983
· Police found defendant at Florida airport, found address tags on his luggage have different addresses, requested to search the luggage.  Defendant refused.  Police contacted La Guadia airport (defendant’s destination), and stopped him there.  Police moved defendant’s luggage to JFK for dogs to sniff.  Defendant’s luggage was taken away from him for 72 hours, and was not told where his luggage was taken to or when he was going to get the luggage back
· Police has suspicion, but no probable cause (can’t get warrant)

· Government argues for an extension of Terry ( Court says it was not a Terry stop & frisk:

· 72 hours is too long for a Terry stop (Terry stop is short & brief)
· Terry cannot extend to personal item (Terry frisk applies only to weapon)
Michigan v. Long, 1983
· Applying Terry doctrine to a driver-suspect’s car

· Police followed Defendant, who was driving erratically.  After Defendant’s car swerved off the road, police approached him, asked him to produce license & car registration.  Defendant failed to respond.  Police observed that Defendant was intoxicated.  Police searched passenger compartment and truck, found marijuana in each part.

· O’Conner Majority: Terry need not be read as restricting the preventative search to the person of the detained suspect – also authorize police to search passenger compartment of suspect’s car in this case, because weapon in a driver’s passenger compartment is also a police safety concern
· This authority to frisk is Terry authority (weapon-focused, self protection)

· Remanded search of the truck issue to find whether it is permissible under Opperman (inventory search doctrine)
· Belton authority does not automatically require an arrest before search incidental to arrest

· However, the government here worked on Terry doctrine, didn’t argue Belton
Maryland v. Buie, 1990
· Applying Terry doctrine to a house – police effected an arrest in Defendant’s home
· frisk of premises: human agency as source of danger (frisk any space that may contain a person)

· Police went to Defendant’s home to arrest him.  After Defendant came out from basement and surrendered himself, police went into basement and saw incriminating evidence (clothing worn to robbery scene).  Defendant moved to suppress the evidence.

· Clothes was in plain view

· Police had probable cause to believe that the clothes was incriminating evidence

· Issue: what level of justification the police should have in order to lawfully enter the basement?

· White Majority: Terry frisk involves an entire rubric of police conduct – police can frisk suspect’s person, suspect’s car (passenger compartment) in road side encounter, arrestee’s house in in-house arrest
· Therefore, police can “frisk” arrestee’s house as a safety measure – Terry applies, so reasonable suspicion is the standard (police need reasonable suspicion that someone might be hiding in the basement to go in)

· 2 separate 4th Amendment events: 
1) immediate adjoining area – balancing tilted toward government that no additional justification was required

2) other places that a person may hind (reasonable suspicion is required)

· you don’t have authority to search the whole house incident to arrest (Chimel) 

· What about retroactive invented reasonable suspicion?  Police could always lie about their motive to conduct the “protective sweep”
Special Needs
· about police NOT in the role of crime-fighting/investigating

· social policy objects
· birth of the doctrine is in administrative search area

· e.g. school context: search locker, patrol parking lot…; border searches against illegal entrance (border including physical borders and any airport); roadblocks – a doctrine that begins with dicta in Brown v. Texas (not DWI as a crime, but DWI as a danger)

· as creative as the government can be in defining its need; as sympathetic as the Court can be to the need (a 4th Amendment elasticity)
· Special Need: balancing test reasonableness from Terry
· Quasi-civil objectives (not criminal objectives)

· Not in 4th Amendment protection realm

Michigan Department of State Police v. Sitz, 1990
· Highway sobriety checkpoints – constitutional?  Court – yes

· Court applied Brown v. Texas, 1979, balancing test factors:

1) state’s interest in preventing accidents caused by drunk driver

2) effectiveness of sobriety checkpoints in achieving that goal

3) level of intrusion on an individual’s privacy caused by the checkpoint

· also, guidelines governing checkpoints operation minimize the discretion of the officers

· state interest in accident prevention, not fighting crime, is the goal

Exclusionary Rule
· A Remedy:

· Since Mapp, there is a remedy in exclusionary rule in state courts (could be reconsidered by future Court)

· 4th Amendment does not contain remedy provision (remedy provision could have come from political/legislative process, as well as judiciary review process)

· price of exclusionary rule: criminals go free

· conflicting goals: preventing police misconduct vs. evidence obtaining

· Silverthorne Lumber Co. v. United States, 1920: federal constitutionalizing of exclusionary rule (Constitutional codification) – Holmes: convictions should not base on unlawful seizure and enforced confessions ( applies to federal cops
· problem: Federal cops get state cops to help getting evidence in violation of 4th Amendment

· Wolf v. Colorado – Supreme Court incorporated constitutional limit in state law enforcement (but the remedy did not come with it)

· 1961 Mapp – court was concerning about law breaking cops

Mapp v. Ohio, 1961

· report of bombing fugitive hiding in petitioner’s house (petitioner – African American woman)

· Cops knocked the door, petitioner happened to be on the phone with her lawyer, asked for warrant (search warrant is required to search petitioner’s house)

· Cops showed a piece of paper, claimed it to be warrant (there was actually no warrant), forced their way in.

· cops found some “obscene material” in the basement; petitioner was charged with and convicted possession of obscene material

· In petitioner’s brief, only a short paragraph at the end urge the Court to overrule Wolf v. Colorado; in oral argument, petitioner’s counsel did not pursue that position

· later Clark drafted majority opinion and in which overruled Wolf (some judges protested that it was not what they had voted for)

· How does the Court explain the time has come to change Wolf rule?

· trend in states moving toward exclusionary rule 

· Harlem’s dissent: state trend is irrelevant to Constitution 4th Amendment question; Constitution question is not a Gallop pull question

· majority response: wolf underpinning is now gone – P.77

· absence of other effective alternative 

· Dissent: there are other remedies, and the states should determine which remedy to use – there is no remedy guarantee in Constitution
· Harlem disclaims federal court’s power to micro manage state courts; Supreme Court’s job is only about Constitutional interpretation ( jurisprudential debate

· Mapp is before all the Warren court decisions on criminal procedure (chapter one on the trend)

· Another argument for Mapp: judicial integrity (exclusionary rule flows from the rationale ( better rationale than deterrence and other rationales; if it is a deterrence, than cost-benefit analysis is relevant)

· Also a policy rationale wasn’t foreseen by Mapp court – deterrence (deterring the government from violating 4th Amendment; improve police behavior)

· If not exclusionary rule, what can political process do?

· Civil personal liability

· Job consequence (intent on the part of cops)

· Damages (nominal damages for guilty persons; more damages for innocent persons)

United States v. Calandra, 1974 

· Defendant sought to apply exclusionary rule to grand jury proceeding

· Court: From a deterrence view point: no incremental deterrence to be gained by expanding exclusionary rule to grand jury proceeding 

· Reasonable Balancing Test: balancing grand jury process with deterrence effect

· Balancing: imprecise; no data to support; the result rests on the hand of balancer
· However, Court didn’t address problem of judicial integrity
· What is the constitutional status of exclusionary rule?  

· Remedy 

· Is it Constitutional commanded/designed – cannot create a right without a remedy (Mapp – 14th Amendment incorporated 4th Amendment to states) or judge made?

· How to argue on constitutional ground to roll back exclusionary rule?  

· No general supervisory power that Supreme Court plays in state and local government?
· 4th Amendment rights are often violated by the states (police)

Good Faith Exception
United States v. Leon, 1984
· An exception to exclusionary rule (good faith exception – a misleading term, Leon rule is concerned with reasonable mistake, not with good faith)

· Exclusionary rule – a choice to free some guilty people in gratuity of police misconduct 

· A turn back from exclusionary rule (Department of Justice was looking for a vehicle for that turn – it could have argued the case on probable cause ground, but chose to pursue exclusionary issue instead)
· the cop applied for warrant too soon before he got probable cause (misbehaving cop?); the court rephrase the issue – attribute the magistrate judge as the one who blundered (frame issue as process mistakes, not as police activities)

· No probable cause on the warrant – police got a warrant to search, but it is alleged that the warrant had no probable cause as basis
· not a clear case whether there was probable cause or not

· Gates was just decided – government didn’t raise Gates issue, instead seeking decision on exclusionary issue
· White, a dissenter in Gates, wrote for majority
· Warrant preference argument for good faith exception to exclusionary rule: if there is no exemption, there is no incentive to apply for a warrant – encourage police to wait until exigency

· cost-benefit methodology (applying exclusionary rule in this situation has no deterrence effect, but has a social cost of setting criminals free)
· exceptions to Leon rule: 

1) police got warrant by misrepresentation to magistrate
2) when the warrant was deficient on its face (police would be in bad faith to execute the warrant)
3) when magistrate was rubber stamping (abandonment of detachment of judicial role)

4) affiant was unbelievable

Massachusetts v. Sheppard, 1984 
· Police took a wrong warrant form, because it was Sunday, to magistrate judge’s residence for signature.  Judge assured the cop that the form was ok
· Court: evidence was admissible, even though warrant violated 4th Amendment, because Police executed the warrant in objective good faith

Groh v. Ramirez, 2004
· Outer limit of Leon rule

· Magistrate judge signed an warrant form, which did not specify items to be searched

· Why should the evidence be excluded?  Because a reasonable cop will not rely on the judicial assurance (Warrant was obvious deficient on its face)
· Comment on Leon rule is dicta (Police got wrong guy, found nothing)
Hudson v. Michigan, 2006
· Knock and announce violation: issue – does the violation trigger exclusionary rule?  (No, inevitable discovery doctrine)

· Scalia: the time has come that exclusionary not so necessary anymore

· against any expansion of exclusionary rule

· said time has changed – now there is more professionalism in the police force 

· 5-4 decision (with Kennedy write separately as 5th vote)

Arizona v. Evans, 1995
· Officer relied on outdated data to make arrest
· The government’s argument against exclusionary rule: no deterrence effect, because the data base is not kept by the law enforcement agencies

· Problem: Why can’t the person who updates the data be deterred?  

· cost-benefit analysis (deterrence effect vs. societal cost)
· Court: evidence admissible based on good faith exception

· How does Leon compare to Evans?  
· Reasonable reliance on magistrate’s issuance of warrant vs. reliance on database 

· the existence of a warrant
· 4th Amendment right is not something as much as it used to be 

· Should it be connected to remedy available?
· Leon – reduced remedy in the context of reduced 4th Amendment rights

Fruit Doctrine
· Analytical steps:
1) identify the tree (illegal act)

2) identify the fruit (evidence government seek to introduce)

3) identify any causal relationship between fruit & tree (Is the fruit comes from tree?)

4) if yes to (3), whether the causal relationship is attenuate?  (Attenuation Doctrine)

Silverthorne Lumber Company v. United States, 1919
· direct uses (admit into evidence) and indirect uses (use fruit to find more evidence – as a lead) of illegally seized evidence are both not available to the government

· if there is an independent source that leads to the same fruit, then the fruit does not have to be excluded
Nardone v. United States, 1939
· Attenuation – about some sufficient separation between the fruit and the tree; at some point it is just a fruit, not connected to the tree

Wong Sun v. United States, 1963 
· Home Way ( Blackie Toy (no illegality so far)

· James Toy ( Break down the door, found nothing, but arrested James Toy nonetheless (illegal search and arrest: fruit – statement “Johnny” & address)

· Entry to Johnny Yee’s house (produce statement & drugs) ( “Sea Dog”

· Arrest Wong Sun (Sea Dog), but found no drug

(Toy, Yee, and Wong Sun were arrested.  Judge released them on recognizance 

· Fruit 1: Toy’s statement in bedroom (implicating Johnny Yee); and heroin ( comes from illegal arrest, so fruit is still on the tree (same event, no time lapse – no attenuation)

· Fruit 2: Yee’s statement (fruit of illegal arrest)

· Fruit 3: Toy’s latter statement and Wong Sun’s later statement after being released 
· Fruit 4: Wong Sun’s latter statement after being released

(
fruit 3 and 4 are attenuated, because of the time lapse, and the defendants voluntarily came back to make the statement (intervening act of free will & voluntariness)

Brown v. Illinois, 1975
· Police arrested Defendant without probable cause, gave Defendant Miranda warnings, and obtained incriminatory statements from Defendant

· Court: Miranda warning does not automatically untaint the fruit of poisonous tree – evidence can be admitted only when the illegal police action become so attenuated that the deterrent effect of the exclusionary rule no longer justifies its cost.                                                                                                                                                   

· exclusion as deterrence for 4th Amendment violation (doctrine of modern fruit document in the realm of statement)

New York v. Harris, 1990 
· Defendant made incriminating statement at the time of illegal arrest at his home, and made another incriminating statement after taken to police station (involuntarily transported to police station)
· Police had probable cause to arrest Defendant, but the arrest was illegal for violation of Payton (entering Defendant’s home without warrant or consent)

· First statement made at home was excluded

· Issue: should the second statement made at police station be excluded?

· The court held that second statement admissible, even though it was tainted by illegal arrest

· Why is the second statement tainted by illegal arrest?

· What doctrine did the court apply?

· there is no suppression of person seized illegally (no remedy available)

United States v. Ceccolini, 1978
· Name of informant was found from illegal search.  Informant voluntarily gave testimony incriminating Defendant several months later
· Court: informant’s statements admissible, even though it is the fruit of a constitutional violation

· exclusionary rule should be applied with much greater reluctance when the evidence sought to be excluded is statement from a live witness
· such exclusion would perpetually disable a witness from testifying

· witness testified voluntarily

· witness is not an object, he could have come forward by himself to offer testimonies 

Murray v. United States, 1988
· Independent Source Doctrine
· Police got probable cause, then illegally entered and searched warehouse, later went get warrant and came back to seize evidence
· Difference between first source (probable cause) and second source (illegal search) of evidence
· Scalia Majority: nothing is going to be deterred if police already had other source to get to the evidence

Nix v. William, 1984 

· Police subjected Defendant to “Christian Burial Speech” in violation of 4th Amendment, and Defendant made incriminatory statement and also led police to find victim’s body.  Defendant sought to exclude the statement & the body as evidence in trial.

· Court: statement should be excluded as fruit of poisonous tree, but body should not be excluded even though it was also the fruit of poisonous tree, because the body would have been found anyways

· Inevitable Discovery Doctrine 

· Is the discovery of the body in large area of corn field really inevitable or just imaginary result?

Hudson v. Michigan, 2006 
· 5-4 decision

· knock and announce rule never protect shielding of evidence – cases excluding the fruits of unlawful warrantless searches say nothing about exclusion because of knock & announce rule violation (not government’s argument – majority put words into government’s mouth) 

· alternative arguments for admission: 
1) inevitable discovery doctrine (government’s argument) 
2) independent source doctrine

3) attenuation doctrine
Standing

· Standing doctrine – identity of petitioner issue

Alderman v. United States, 1969
· Incriminating evidence uncovered against a third person other than the subject of governmental search.  That third person moved to suppress.

· According to the court, only the victim of governmental violation of 4th Amendment violation has standing to sue (based on the fiction that victim cares the most, therefore is the proper litigant)
· How does standing doctrine fit into exclusionary rule in terms of deterrence? 

· Undermines deterrence?

· Primary illegality to be deterred?  (If it is all about deterrence, there is no need for standing doctrine?)

Rakas v. Illinois, 1978
· Police received radio report of rubbery with description of the getaway car (certain model, certain license plate, with 2 guys).  Police saw a car with 2 male passengers, 1 female passenger, 1 female driver 

· Can the license plate change? Can 2 guys turn into 4 people?  
· Probably cause?

· Reasonable suspicion?
( Don’t have to be decided, because Defendants here have no standing to sue
· Cop stopped the car, got everyone out, and searched the car.  Police found illegal weapons in the car.  2 guys were arrested, moved to suppress evidence found in the car, arguing under "target theory of standing"
· Defendants: they are the “target” of the search, therefore, should have standing to move to suppress

· Rehnquist Majority: “target” theory of standing would be an extension of 4th Amendment exclusionary rule.  “Target” ≠ “Victim” of the search
· 4th Amendment right is a personal right – only the person whose privacy interest has been infringed by the search has standing to challenge

· Would it make any difference if the petitioner was the owner or driver of the car?  
· The owner of the car has standing

· What's the difference between owner/driver of the car and the passenger of the car?  
· Passenger has no 4th Amendment interest (right to privacy) in the car 

· Other challenge passenger could raise – legitimately on the premises
· Rehnquist – legitimately on the premises alone is insufficient to show a 4th Amendment interest.  To show a 4th Amendment interest, Defendant has to show that he had “reasonable expectation” of privacy in the premise (In this case, Defendants didn’t allege reasonable expectation of privacy, therefore, they must lose)
· However, Rehnquist didn’t stop there, he continued to stay that “standing” analysis in unnecessary, because this case can be resolved by Katz “reasonable expectation” test

· By calling standing issue is analytically unnecessary and proposing abandoning “standing” analysis in favor of “reasonable expectation” test, Rehnquist shifted the focus from the police/governmental actor to Defendants
· Such move calls “standing” & “merit of the case” the same thing
· Dissent: passenger has standing to challenge the stop of the car – he has reasonable expectation of privacy as a passenger in the car
· Rehnquist’s response: car is different from home – 4th Amendment affords less protection to passengers in car than over-night guest at house
United States v. Payner, 1980
· Government’s investigation of banks for tax evasion & money laundering in connection with drug incidentally turned up incriminating evidence – tax evasion – against Payner
· What goverment did was question of merit – whether government’s search/seizure violates 4th Amendment 

· the case doesn't get to the merit – Payner had no standing (Other people, rather than Payner’s privacy was violated)
· Atomistic perspective of 4th Amendment – 4th Amendment protect individual rights of privacy

· Regulatory perspective of 4th Amendment – 4th Amendment regulates government actions
Minnesota v. Olson, 1990
· Olson: a robbery-murder suspect staying overnight at his girlfriend's father's house
· Court: Olson has standing to challenge 4th Amendment violation – as a overnight social guest, he has legitimate expectation of privacy in his girlfriend’s father’s house

· Is this case consistent with Rakas?  (Rehnquist: house & car have different constitutional significance)
Minnesota v. Carter, 1998
· Defendants and lessee of the house were bagging cocaine together.  The house was searched by police.
· Court: Defendants had no standing to challenge 4th Amendment violation

· How to distinguish with Olson?

· Court categorize what petitioners did in the house as "commercial/business transaction" – while the house was the home for the lessee, it is simply a place to do business for Defendants

· Defendants were not over night guest
Rawlings v. Kentucky, 1980 
· Rawlings claimed that government violated 4th Amendment when police searched a woman's person and her purse (a container case, see Chadwick) – Rawlings had asked the woman to put his cocaine in her purse
· What's the relationship between Rawlings and the woman?  Casual, no close relationship – Rawlings never sought access or sought to exclude other people’s access to the woman’s purse
· Rawlings's claim of legitimate expectation of privacy based on ownership – it is his drug (ownership argument, see Rukas)
· How to distinguish from Rukas?  

· Outside owner's 4th Amendment control area

· assumption of risk 

· space-based expectation analysis
· Court: to win this case, Rawlings has to prove 

1) the search of the woman’s purse violates 4th Amendment, AND

2) He had a reasonable expectation of privacy in that woman’s purse

( Because he cannot prove reasonable expectation, Court needs not decide whether the search violates 4th Amendment
· How much more have left of 4th Amendment rights?  “Original modest design”?
Confession
· 3 approaches (overlapping) to confession:

1) Right to counsel (6th Amendment right – Escobedo, Massiah)

2) Due Process – 4th Amendment
3) 5th Amendment privilege (Miranda – in custody AND subjected to interrogation – Terry is interrogation, but not Miranda territory) 

( outside the 3 overlapping circles, the government still have ways to obtain confession

Due Process/Voluntariness
· Foundation case of due process violation – Brown v. Mississippi, 1936 (conviction based on confession obtained by torture violated due process)
· What’s the problem with torture?
· incredible, inaccuracy, unreliable (empirical proposition)

· arbitrary, lawless

Amendment 14. Section  1. Citizens of the United States

“All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside.  No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.”

Amendment 5. Criminal actions – Provisions concerning – Due process of law and just compensation clauses

“No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand Jury, except  in cases arising in the land or naval forces,  or in the Militia, when in actual service in time of War or public danger; nor shall any person be subject for the same offence to be twice  put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation.”

Due process in non-torture area

Lisenba v. California, 1941
· Who is Lisenba?  James

· Defendant murdered his wife to collect insurance indemnity.  After the persistent prolonged questioning by the police, Defendant said nothing. 
· After co-conspirator confessed to the police, Defendant made incriminatory statement – later moved to suppress 
· Court: the statement was not a result of coercion/compulsion; the conviction was not based in whole or in substantial part upon Defendant’s confession

· Is it in Brown v. Mississippi torture realm?  Free-will overborne, involuntary; rights against self-incrimination (5th Amendment)

· Defendant could argue: although statement was not made during prolonged questioning, it was made in anticipation that prolonged questioning would happen again if he did not speak

Spano v. New York, 1959
· The police used Defendant’s friend, who was in police academy, to manipulate the petitioner

· Defendant was uneducated, had low intelligence, convicted murder after being repeated subjected to the bully and beaten by him

· methods or freewill?  The court here is concerned with method used by the police (the petitioner used free will when making confession, but the free will was a product of police manipulation)

Colorado v. Connelly, 1986
· Defendant confessed because God told him too (Defendant suffered from mental disease)

· majority: delusion (not any governmental action) caused defendant to confess 

· dissent: free will capacity is the core of protection 

· due process is about both method (used by government to extract confession) and free will
· due process requires confession to be voluntary, not product of coercion

· but free will is not always determinative?  (governmental manipulation, dirty tricks, mental disease…)  

· Factors for consideration of free will

· IQ determination – a bright line determination (for capital execution) 

· location is relevant

· hour of the day

· condition of the facility

· movement of the person

· age

( Free will is determined by totality of circumstances – pressing the judicial button is imprecise business (is it too imprecise?), the law of “I know it when I see it” (judicial restrain/activism)
· defense attorney should always allege the violation of all three approaches: due process, 5th Amendment, 6th Amendment (6th Amendment problem exists before indictment, when the police focus on one suspect)

Miranda
· Rationale: prefer accusatorial to inquisitional system (interrogation)
Escobedo v. Illinois, 1974
· Defendant was interrogated by police.  Defendant requested to speak to lawyer, but was denied.  Defendant was never warned of his 5th Amendment right to stay silent.  Interrogation produced incriminatory statements.
· Court: Defendant’s 6th Amendment right to counsel was violated:
· a criminal justice system that depends on extrinsic evidence is more reliable than a system that depends on confession

· effectiveness of a criminal justice system should not depend on citizens’ abdication through unawareness of their constitutional rights

· Dissent: 6th Amendment right is not an issue, because defendant was in police station, not in court (6th Amendment right to counsel applies only to formal proceedings.)
Miranda v. Arizona, 1897
· 4 cases consolidated

· T. Marshall was solicitor general in this case who lost (later became Supreme Court justice), but later was the strongest advocate of Miranda rule

· defendants not being made fully aware of their rights (being smart on your won vs. being fully warned by the government)

· defendants were cut off/secluded from outside world, and held in police dominated environment

· Constitutional hook: 5th Amendment privilege against self-incrimination (first time Court turned to this in confession cases) 

· takes the 5th Amendment from trial to police statement – before Miranda 5th Amendment only applied to trial compulsion (compelled to take witness stand) and legal process compulsion (subpoena… other legal process)
· Constitution: dignitary right, respect to a person

· defendants’ statements were involuntary 

· Majority: inherent setting of the interrogation shows coercion (justices were shocked by police manual)

· Remedy: when the process produce incriminating statements, indignity is beyond the court’s power to undo ( therefore, the court is concerned only with the deterrence problem (exclusionary rule)

· exclusionary rule: constitutionally compelled or judicially created?

· the court’s prescription is “warning” (Warren drafted a warning from his long years of prosecutor experience)
· “in the court of law” – not entirely correct, statements can be used outside of the court (pointed out “the court of law” to show that police is on your side)

· “right to attorney – If you can’t afford one, one will be provided for you” (you have a right to attorney right now, right here, not just later in the court) – reinforce that you have a right to remand silent

· “right to counsel” here is 5th Amendment right to counsel, NOT 6th Amendment right to counsel

· Waiver is required if Defendant is to speak to police & without counsel

· waiver vs. voluntarieness – stake is higher in case of waiver (trial right has to be “waived” – knowing, intelligent, voluntary decision 

· logic of waiver requirement: because interrogation setting is inherently coercive (inherent coercion of the setting) 
· alternative: let Defendant talk to counsel, and then ask for waiver on Miranda rights to remain silent (Mirandizeing Miranda: putting Miranda warning on the waiver of Miranda) – no attorney will counsel waiver (it will be malpractice), but Miranda does not require counsel for waiver (in fact, under Miranda rule, it’s easy for police to get waivers)

· Miranda line (5th Amendment right) is distinctively below due process right

· White dissent: social cost argument (cost-benefit dissent); paradox argument

· Harlem dissent: Miranda rule is more effective to discourage confession than to guard against police brutality or coercion.

· Reality: confession continues after Miranda 

· What is the status of Miranda rights? 

· Constitutional rights in itself, or measures to protect Constitutional rights?

· 2 components of Miranda:

1) Custody

2) Interrogation

(without both, Miranda requirement does not apply

a. Custody
Oregon v. Mathiason, 1977
· Police called defendant, told him to contact police.  After 2 weeks, defendant contacted police, agreed to come to police station voluntarily.  Defendant walked to police station by himself, which was 2 blocks from his home.  Police told Defendant that his fingerprints were found in the scene of burglary (which was a lie).  Police then gave Defendant Miranda warning.  Defendant made confession.  Police did not arrest him, but let hom go home.
· What is custody?

· questioning by the police

· in coercive environment (inherent coercion – objective test, NOT subjective test)

· not free to leave

· Is the questioning process custody?  Majority said NO:
· 30 minutes walk-in & walk-out questioning – low level brief cooperative questioning 

· But in police station, closed room?

· Majority – Defendant had been informed that he was not under arrest, and could leave if he wanted to

· What did the Court do with police’s lie of fingerprint to defendant?  
· The Court says it is relevant to due process issue, but NOT to this Miranda issue 

· counter argument on the relevance on Miranda issue – the lie in effect showed Defendant that he couldn’t get away anyways, and it would help him if he cooperate with police ( the lie is a form of coercion. 
Mathis v. United States, 1968

· Prisoners being interrogated in prison for another crime need to be given Miranda warning again, because they are in custody

· Miranda right is not “offense-specific”

Berkemer v. McCarty, 1984
· Police pulled over Defendant.  Defendant said he had 2 beers and had smoked marijuana.  Defendant failed field sobriety test.  Defendant was not given Miranda warning after he was pulled over.
· Government argues that Miranda does not apply to misdemeanors 

· Rejected by Court: Police cannot know whether the defendant/suspect will be charged with felony or misdemeanor
· Defendant’s claim: road-side pull-over and questioning constitutes custody, and therefore, Miranda is required 

· Rejected by Court: people naturally started talking before pulled over – practical concern

· however, Miranda can apply to traffic stop where the stop turned into prolonged process of inquiry – fact sensitive, case by case analysis

· Marshall strikes a middle ground, trying to hold the Court from worst decision that would result in an open season for roadside questioning

· indoor/non-police station setting can be “in custody” too

b. Interrrogation
Rhode Island v. Innis, 1980

· Defendant was arrested based on photo array by one witness for murder with a shotgun.  Each police officer gave defendant Miranda warnings.  Defendant said he wanted to talk to a lawyer.  Police officers did not talk to him, but on the police car, 2 officers sat next to Defendant started a conversation about the lost gun (murder weapon), and expressed concerns about retarded children in the school around that area who might get hurt if they pick up the gun.  Defendant then interrupted and that he would lead police to find the gun.
· Gun was found, and was admitted into evidence in trial.  Defendant was convicted.

· Majority – refused to adopt “Question mark rule.”   Police’s conversation about retarded children was functional equivalent to interrogation

· Court was concerned about the possibility that police would try to devise methods of indirect interrogation
· Miranda also applies when you get functional equivalent interrogation: words or actions by the police, that they know are likely to elicit incriminating statements from suspects

· Functional equivalent to interrogation: “any words or actions on the part of the police (other than those normally attendant to arrest and custody) that the police should know are reasonably likely to elicit an incriminating response from the suspect.”

· Police’s knowledge about the defendant or special susceptibility of the defendant counts

People v. Ferro,  NY 1984

· Defendant was arrested for murder.  He invoked his Miranda right.  Police didn’t get him counsel, but returned to jail where Defendant was incarcerated with furs stolen from the murdered woman.  Defendant made incriminating statements upon seeing the furs.

· Custody: in jail (not an issue in this case)

· Interrogation: 

· Does the questioning need to be explicit to be counted as interrogation?  No
· Functional equivalent to interrogation? ( Reasonable likely to elicit incriminating statement/response to the incriminating question

· Is the officer’s intent relevant to whether the questioning was interrogation? No

· How to connect the verbal act to question?  Is the cop dumping the fur in front of Defendant an equivalent to a question “Did you kill the woman?”  The Court says yes.

Booking Process Exception to Miranda  

· Routine booking questions such as “What is your name?” are allowed after suspects invoked their Miranda rights.

Hiibel v. Six Judicial District Court of Nevada, 2004
· Police saw Defendant when responding to an assault report.  Police asked Defendant for his name.  Defendant refused to respond, claiming 5th Amendment privilege.

· Court: Request for identifying oneself is not asking for testimonial answer – NO Miranda violation.

Miranda Waiver & Invocation
North Carolina v. Butler, 1979
· Issue: what counts as a waiver?

· Defendant refused to sign waiver form, but agreed to speak to police 

· What’s the legal significance/implication of Defendant’s Miranda rights?  The relinquishment of Miranda rights may not be intelligent choice (ineffective nature of the warning)

· Warning process does not require “Mirandizing” Miranda

· Miranda requires specific waiver (silence or right to counsel) – a waiver to stay silent is not a waiver to right to counsel

· Why did state court said “I will talk to you” insufficient as a waiver?  

· Why did Supreme Court refuse state court’s reasoning?  According the court, the “totality of circumstance” can show waiver – an explicit statement of willingness to talk is not required (waiver by conduct) ( Miranda does not require verbal waiver

· Generous law of waiver requirement
· Miranda Waiver Requirements – comes from 6th Amendment right to counsel waiver requirements

1) voluntary

2) knowing/intelligent

· relinquishment of rights

· Miranda waiver is NOT offense specific – once suspect waives, police can question him about any crime, and suspect does not have to know which crime he is being questioned

· Knowing & Intelligent requirement does not require police to inform suspect any outside event, such as his lawyer has been trying to reach him

· Government has to prove waiver by preponderance of evidence

Michigan v. Mosley, 1975

· Suspect invoked his right to counsel, the government came back to inquire about another crime

· the Court says the invocation does not extent to a second case (Miranda invocation is offense specific – suspect has to invoke his Miranda right for every offense)

Edwards v. Arizona, 1981
· Issue: Invocation 

· White (Majority): dissent in Miranda (a stare decisis guy)

· Edwards got the warning at first; said he wanted an attorney before he would make a deal

· Invocation does not have any proximity of time – police cannot talk to suspect again until a lawyer is provided, unless there is a renunciation by the suspect

· Invocation of Miranda right to counsel is not offense specific – once Defendant invokes his Miranda right to counsel for one offense, police cannot approach him to question another offense without presence of counsel

· renunciation: has to be initiated by suspect
· Attempt to harmonize Edwards and Mosley: Powell’s concurring  in Edward v. Arizona (wrote against per se rule of initiation by suspect)
Minnick v. Mississippi, 1990
· Defendant invoked his Miranda right to counsel.  Other police came back and told Defendant that he had to talk to them.  Defendant made incriminating statements during the interview that followed
· Majority: statements inadmissible – Defendant already invoked his Miranda right to counsel, so police cannot talk to him unless counsel is present, or unless Defendant initiate the conversation

· What is the purpose of counsel in the Miranda context as contrast with the 6th Amendment right to counsel?

· Miranda – applies to police interrogation 

· Purpose: to warn defendant of his right against self-incrimination

· 6th Amendment – applies to formal proceedings 

· Purpose: fair trial; right to effective representation of the accused

Oregon v. Elstad, 1985
· Police went to Defendant’s home to arrest him for burglary.  Police questioned Defendant about the burglary without Miranda warning Defendant’s home.  Defendant made incriminating statements.  Police took Defendant back to police station, gave him Miranda warning.  Defendant waived Miranda rights, and made further incriminating statements.  

· Miranda violation ( incriminating statement ( Miranda warning ( Miranda waiver ( more incriminating statement

· Defendant moved to suppress second statements, citing fruit doctrine 

· Defendant: Second Mirandized statement is the fruit of first un-Mirandized statement
· Fruit doctrine is a 4th Amendment remedy

· O’Conner Majority – Miranda does not have a fruit doctrine

· Analogy with 4th Amendment fruit doctrine when unreasonable search/seizure leads to live witness (where court was unwilling to exclude live witness, because “a living witness is not to be mechanically equated with the proffer of inanimate evidentiary objects illegally seized.”)

· What is Miranda’s status?

· Constitutionally compelled?

· No, says O’Conner: Miranda protects much more than 5th Amendment protects (Miranda is a prophylactic rule, a protoco) 

· the “tree” proposed by Defendant is not constitutionally protected
· the enforcement of Miranda protocol does not require suppression of each Miranda violation – if Miranda violation is also a due process violation, then suppression is required

· The Court is populated with anti-Miranda judges lead by O’Conner who wanted to roll back Miranda

Missouri v. Seibert, 2004
· Seibert was questioned without Miranda warning, and made a confession; and then she was given Miranda warning, and then she waived, and then she was interrogated, and she made a confession again.
· Is this police interrogation stratagem authorized by Elstad?  (This interrogation stratagem – 2-stage interrogation – was an official policy of the police)
· 5 justices found this beyond what Elstad authorized, and therefore applied fruit doctrine

· Elstad is about good-faith Miranda mistake; here the violation was deliberately adopted to undermine Miranda
· To allow the police to achieve an “end run” around Miranda would encourage Miranda violations and diminish Miranda’s role in protecting the privilege against self-incrimination

· Warning given AFTER defendant already given incriminating statements was not effective in warning her of her Miranda rights

· Kennedy 5th vote in Plurality coming from a different direction: This is not Elstad; this is beyond Elstad – why? 

· Intent of the officer matters.  In Elstad, the officers didn’t intend anything improper – dormant implication of Elstad) – squeezes Elstad rationale 

· Elstad – fruit doctrine is about physical evidence?
· No – States v. Patane, 2004: non-suppression of physical evidence obtained through Miranda violation 

· O’Conner: unlike 4th Amendment, we are not concerned about deterrence; admission of physical fruits does not implicate 5th Amendment rights against self-incrimination (?? – logical proposition??)
Miranda Exceptions
· Public safety exception
· Impeachment exception

· Booking question exception

· Jail plant exception

New York v. Quarles, 1984
· Police questioned, without Miranda warning, Defendant about the gun that police suspected Defendant just dropped in a supermarket where he was apprehended

· Rehnquist majority: Gun and statements should not be excluded

· Public Safety Exception

· once you start inventing exceptions because of some other values, you are down the road of making Miranda a judicially-made law, and of making Miranda out of existence

· de-constitutionalizing Miranda?
Miranda doctrinal status

Dickerson v. United States, 2000
· 18 US.C. § 3501 was passed when the case was on appeal

· Circuit Court said that 3501 is a federal statute; Dickerson’s statements were voluntary (even though obtained with Miranda violation), so the government wins

· Supreme Court: 3501 is nullity ( it is not for the Congress to say what 5th Amendment protection is (judicial supremacy issue)

· What’s the problem with the majority opinion in Dickerson? We are used to Miranda; we are a Miranda nation now 

· Scalia dissenting opinion – majority position has no principle stand point.  Majority cannot point out anywhere in Constitution that says Miranda warning is required (textualism) 

6th Amendment Right

Amendment 6. Rights of the accused 

· “In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been committed, which district shall have been previously ascertain ed by law, and to be informed of the nature and cause of the accusation; to be confronted with the witness against him; to have compulsory process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defense.”
· 6th Amendment – starts out as a trial right, and extends the privilege to pre-trial timing because what happened pre-trial is also critical

· Right to counsel is a serious value to the Court

Massiah v. United States, 1964
· Massiah survives Miranda 
· due process

· 5th Amendment – Miranda

· 6th Amendment

( all 3 operative at the same time

· Defendant was arrested, arraigned, and out on bail 

· Judicial process has started ( what’s the significance of reaching this moment?  
· To ensure effectiveness of representation 

· Co-defendant decided to cooperate with police.  He took Defendant to his car, and talked to him, while at the same time radioed the conversation to the police, unbeknownst to Defendant.  Defendant made incriminating statements during the conversation.

· Defendant: permitting police to testify to his statements made during the radioed conversation violates his 6th Amendment right to counsel.

· Court: police deliberately elicit Defendant’s incriminating statements using undercover agent after Defendant’s 6th Amendment right to counsel has attached (Police is not allowed to deal with defendants directly, but has to use counsel as a medium, after their 6th Amendment right has attached)

· Dissent: exclusionary rule is prophylactic – should not be applied where there is no police coercion or brutality

Brewer v. Williams, 1977
· 5-4 decision
· After arraignment and speaking to his counsels, Defendant was transported by the police in a police car.  Police officer gave him a Christian burial speech, told him that the murdered girl should be entitled to a Christian burial.  Police officer knew Defendant was a very religious person.

· Defendant then told police that he would lead them to discover the girl’s body.

· Defendant moved to suppress his statements after Christian burial speech

· Waiver – why isn’t Williams’ speaking in the car a waiver?  
· Presumption against waiver – government has the burden of proving waiver (couldn’t prove that Williams changed his mind on his own)

· Deliberate elicitation – something the government cannot do to defendants whose formal judicial proceeding has begun

· What is deliberate elicitation? 

· From a reasonable observer point of view
· does not have to be a direct question (e.g. Christian burial speech)

· functional equivalent of interrogation (Innis language – Innis is after Williams)– conducts that tantamount to interrogation

· What if the cop was sincerely concerned about “Christian burial,” instead of deliberately seeking incriminating statement?

· Dissent: The officers’ conduct did not, and was not likely to jeopardize the fairness of respondent’s trial or in any way risk the conviction of an innocent man – the risk against which the 6th Amendment guarantee of assistance of counsel is designed to protect

· in Williams II, the court affirmed conviction & admission of the body on inevitable discovery exception (the body would have been discovered anyways)
State v. Henry, 1980
· Henry had been indicted – 6th Amendment rights attached

· Police officers had Henry’s cellmate to cooperate with them, advised the cellmate not to initiate any conversation about the bank robbery which Defendant was charged with, but only to stay alert whenever Defendant initiate this topic himself.

· Court: what the police did amounted to deliberate elicitation, because even if cellmate was told not to deliberately elicit incriminating statements, in effect, that was what he was most likely to do

· Expensive broad interpretation of interrogation: proximity and setting created a likelihood of interrogation
· Not much definitional works – conclusory holding

Kuhlmann v. Wilson, 1986
· Similar facts as Henry; but the Court made no effort to distinguish Henry (conclusory holding)

· The Court treated it as a “good luck” to government – Defendant just happened to talk to the cellmate who worked as informant for the police
· This case makes Henry rule uncertain

· Innis Test – functional equivalent to interrogation (applies to 6th Amendment rights to counsel)

· Whether there is Elstad-like fruit doctrine in 6th Amendment right to counsel violation?  
· The Court intends to separate 5th Amendment Miranda right to counsel and 6th Amendment right to counsel 

6th Amendment Waiver
· knowing & intelligent relinquishment of the right
Michigan v. Jackson, 1986
· After arraignment, police obtained incriminating statement from Defendant without presence of his counsel

· Stevens – built on Edward as background principle (professional responsibility purposes)

· Applies Edward doctrine, which has been developed under Miranda right to counsel context, to 6th Amendment right to counsel

· Government can resume interrogation after invocation of right to counsel only in the presence of counsel or when the defendant initiates conversation

· The only way to elicit incrimination statement after 6th Amendment right to counsel attached is with the defendant’s initiation and permission

· Exceptions: impeachment purpose exception (a compromise, alternative to expansive view)

McNeil v. Wisconsin, 1991
· Defendant was arraigned and out on bail for the 1st robbery.  Police came to his house to question him for a 2nd robbery.  Police gave him Miranda warning before questioning.  Defendant waived his Miranda rights and made incriminating statement.
· Defendant didn’t invoke his Miranda right to counsel for his first robbery; Defendant has not invoked his 6th Amendment right to counsel for his second robbery
· Scalia majority – invocation of Miranda right to counsel is not offense specific, but invocation of 6th Amendment right to counsel is offense specific (defendant has to invoke his 6th Amendment right for every offense
· Therefore, the fact the Defendant invoked his 6th Amendment right to counsel for one offense does not prevent the police from talking to him about another offense
· What counts as an offense to 6th Amendment right to counsel?  

· Court officially picked a narrow approach – Blockburger test: borrow from double jeopardy jurisprudence (elements comparison test)

· Alternative to Blockburger is the dissenting opinion – “factual relationship test” (a better approach with less votes) – factually in the same event

· Massiah has be cut twice – fruit doctrine/Blockburger test ( Now Massiah does not provide too much protection against 6th Amendment right to counsel violation
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