Conflict of Laws

Professor Biblowit

By Rita Wang

Caution: This note is very incomplete (but the other currently existing outline on SBA website is very incomplete too) (so it’s for your best interests that you go to class and take notes)

· When you find that you can’t reconcile different cases, don’t freak out.  They are just decided based on different approaches of conflict of laws problem.

1) traditional approach 

2) Significant contact approach

3) Restatement Second approach

4) Interest analysis approach

5) Lex Fori approach 

6) Better Law approach 

7) combined modern approach 
P.3

· Traditional ways to avoid jurisdictional problem: irrebuttable presumption that all causes of action aroused in England.

· What’s the problem with the assumption that all causes of action aroused in England?   Not fair.

P. 7 

· Domicile – home is center of social and economic life

1) residence/physical presence

2) mental attitude 

· 2 basic rules of domicile

1) every person must have a domicile at all times – doesn’t matter how much you move around (you can’t lose a domicile until you acquire another; you are born with a domicile, and you can later acquire another domicile)

2) ….

· 3 requirements for acquire a domicile

1) legal capacity – infant cannot chose his/her domicile; he/she is assigned a domicile by law (infant’s domicile is generally the domicile of his/her parents/legal guardian)

2) physical presence

3) appropriate attitude/state of mind

· personal law vs. real law

· personal law – the kind of law you take with you wherever you go (e.g. intestacy law, personal jurisdiction law, voting right)

· real law – law that governs your conduct as you go from place to place

In re Estate of Jones, 1921

· Issue: Whether at the time of his death, he was domiciled in Iowa or Wales?

· Why does it matter?  Because domicile determines intestacy succession to his property (whether his illegitimate daughter or his siblings will take his personal property)

· as to real property, law of location of the real property governs intestacy succession

· Under Wales law, illegitimate daughter gets nothing; under Iowa law, illegitimate daughter has a share

· As to personal property: however, is it a British choice of law rule or Iowa choice of law rule?

· Iowa choice of law rule, because the case is in Iowa court

· The Wales law that illegitimate child gets nothing is a local law rule (not a choice of law rule)

· According to Iowa court, Jones’ domicile is in Iowa, because of his physical presence

· Jones never made it to Wales, so he has never acquired a domicile in Wales – he doesn’t lose his domicile until he acquires a new domicile (in this case, he has not acquired a new domicile
Note 2 (P. 12)

-

White v. Tennant, 1888 (P. 11)

-

· Why should the law of domicile govern intestate succession of personal property but not real property?

· administrative convenience

· decedent is presumably familiar with the law of his domicile.  When he chooses not to make a will, he might have chosen to have the law of his domicile to govern the intestate succession of his personal property

· social consequence of intestate distribution of personal property of the decedent’s place of domicile

· The court (in Jones and White) treats the case as black letter law application, but did not consider the question of fairness.  
· But what if there was a question of statutory interpretation?  Then the fairness/policy consideration may kick in.

· when you apply fairness/policy consideration, you may make other cases more difficult to resolve

Note 4 (p. 13)

· evolution of spouse’s domicile

In Re Estate of Clark, 1968

· husband and wife were domiciled in Virginia where the husband died

· husband left a large deposit in NY bank – does NY law control the validity of husband’s will?

· husband left some property to wife, and the rest to mother

· under VA law, wife can take the estate, so she elected against the will

· NY court held that VA law apply to the will

· why does the court choose to apply decedent’s place of domicile despite his intention to have NY law apply?

Rodriguez-Diaz v. Sierra-Martinez, 1988

· Issue: does defendant has a capacity to acquire his own domicile?

· chick or egg puzzle:

· Majority – NY law governs the issue of capacity

Alvord & Alvord v. Patenotre, 1949

-

P. 28 Note – Restatement 

Roboz v. Kennedy, 1963 (P. 28)

· Roboz was a Hungarian national, until the outbreak of WWII

· Roboz died in Nazi jail in Hungary 

· if Roboz had been a national of any other country than Hungary, the fact that he was in jail in Hungary would not matter

· The court found Roboz was not a domiciliary of Hungary, even though he had been a national of Hungary throughout his life

· which law of intestate succession will govern the distribution of Roboz’s personal property?  NY law or Hungarian law?

· why do we want to seize the personal property in Hungary?  Because Americans may have claims against personal property in enemy country (However, Roboz is not an enemy)

P. 31 Restatement

· a personal does not acquire domicile by physical presence in the place when the physical presence is under compulsion (e.g., prisoner)

Torlonia v. Torlonia, 1928 (p. 33)

· question of marital status

· Canada and Italy have different law of domicile

· Italian law – a married woman’s domicile is the domicile of the her husband

· Canadian law – a married woman can establish her own domicile

· the court adopts the dissent view in Rodriguez-Diaz

Judicial Jurisdiction 

· on international level: whether one country will recognize the enforce the judgment of another country

P. 38 to P. 39 – refer to these from time to time

Buchanan v. Rucker, 1808

· Can the Island of Tobago pass a law that bind the rest of the world?

· Does the Tobago statute proposed to assert jurisdiction in a case like this?  

· Probably not

· judicial jurisdiction is a different concept from notice (but as to the acquisition of personal jurisdiction by personal service, notice and jurisdiction are exercised by a single act)

Schibsby (p. 39)

· Issue for the English court: whether the English court should enforce French court’s judgment when the French court’s exercise of jurisdiction is base on the defendant’s presence is France?

· exorbitant: absence of jurisdiction in international sense

P. 36 Note

· Civil law approach of European countries has its origin in Roman law – plaintiff follows the forum of defendant 

· plaintiff has to go to defendant’s domicile to sue

· but later exceptions were developed

European Community Council Regulation (P. 1002)
· 2 principle parts: part 2 judicial jurisdiction, part 3 recognition of judgments

· only applies to European countries themselves (doesn’t apply to American judgments)

· 4 basic principles:

1) the regulation adopts the basic principle of Art. II – all persons domicile in one state may be sued in the courts of that state

2) between domiciliary in the union, exorbitant basis jurisdiction is abolished 

3) EU provides special basis of jurisdiction (only among European countries themselves)

4) the convention adopts the choice of forum clause (choice of forum clause is presumed to specify exclusive forum)

P. 1004

· general jurisdiction is acquired only in the defendant’s domicile (unlike NY law that allows a plaintiff to get general jurisdiction by the defendant’s presence/doing business)

Barrell v. Benjamin, 1819

· theory for tag jurisdiction (territorial power)

Burnham v. Superior Court of California, 1990

· court was unanimous on the issue of jurisdiction, but sharply divided in rationale

· Scalia – tag jurisdiction is traditional and has been long accepted

· White – there may be some circumstance that tag jurisdiction would not satisfy due process

· Brennen – it’s not the history that matters.  Independent injury of due process shows there’s personal jurisdiction in this case.

P. 51

Basis for personal jurisdiction:

· nationality and domicile is always basis to find jurisdiction 

· domicile is widely accepted as basis for jurisdiction in many legal systems (although the definitions may vary)

· nationality – more in civil law countries; domicile – more in common law countries

· in recent years, many international treatises have adopted “habitual residence” as a compromise for nationality and domicile jurisdiction

· consent – making of a general appearance in court (as opposed to special appearance only for the purpose of contesting jurisdiction)

· Out of state motorist 

· if you want to have aggressive assertion/inventive approach to personal jurisdiction (e.g,, like MA), you have to show that adequate notice is provided for defendants

· Implied consent – consenting to specific jurisdiction

· Presence – subject you to general jurisdiction

· Doing business (compare presence) 
International Shoe

· the court could have relied on one of the accepted theory of jurisdiction (implied consent, presence, or doing business)

· doing business: solicit business in the state of Washington

· however, the court chose not to rely on those

· J. Stone assembled a new test (minimal contact – traditional notion of fair play and substantial justice)

· 4 categories based on 2 factors: degree of activity & the degree to which the claim is related to the activity

1) Continuous and systematic activities…

2) isolated activities…

3) substantial activities…

4) casual/isolated activities in the state…

McGee v. International Life Insurance Co., 1957

· aggressive assertion of personal jurisdiction

· defendant company has no other activity in California

· plaintiff received bill and mailed payment from the state of California

· Black’s opinion – doesn’t really focus on defendant’s activity in California, but focus on the interest of the state of California and the interest of the plaintiff

P. 64 Note

· What if the insurance company sued for declaratory judgment in TX, would TX court have jurisdiction over plaintiff in McGee?

Purposeful availment…

World-Wide Volkwagen Corp. v. Woodson , 1980

· Plaintiff bought the car in another state, drove to Oklahoma and got into an accident there; sued defendants for product defect

· Supreme Court – there’s no personal jurisdiction over WW in Seaway

· other defendants have no defense (because they have national business

· court focus on “purposeful availment”

· what about “foreseeability” (can defendant foresee that it could be sued in Oklahoma)?  

· Court’s explanation is circular

· the court divides international shoe into 2 part test:

1) minimal contact

2) fair play and substantial justice 


( 2 parts have interrelated but distinguishable function

· links minimal contact and purposeful availment with federalism concerns (has to be satisfied independently, even though the defendant suffers no inconvenience) – the court held that this prone is not satisfied

· ensures that states do not reach out beyond the limits imposed on them by their status as coequal sovereigns

· links fair play and substantial justice with individual liberty

· prevents defendants against burdens of litigating in a distant or inconvenient forum

· due process

P. 77 Note 2

-

P. 76 Note 1

· J. White in another case says that he didn’t really mean what he said about federalism in World-Wide Volkswagen.

· Personal jurisdiction is waivable, but can a defendant waive federalism?

· So White said in another case that World Wide is a function of individual liberty interest preserved by due process

· Nevertheless, federalism has creep into this kind of cases

Keeton v. Hustler Magazine, Inc., 1984

· interesting contrast with World-Wide Volkswagen 

· involves intentional tort – so the court’s approach to personal jurisdiction is different

· egregious forum shopping (for reason of statute of limitation)

· modifies international shoe, at least in the context of intentional tort

· Intentional tort – but in the context of libel, the standard is also different from other kinds of intentional tort
· Does jurisdiction over parent gets you jurisdiction over subsidiary? (or vice versa?)

· Supreme court relies on one of the 2 theories


1) piercing of corporate veil – involves misuse of corporate identity


2) agency theory – involves agency law

Burger King Corp. v. Rudzewicz, 1985

· local business serving local market – how can this case be reconciled with World-Wide Volkswagen?

· supposed a customer stopped by and bought a hamburger, and took the hamburger with him, ate in a neighboring state and then sued in that state ( then it would be like World-Wide (the absence of long term contractual relationship and purposeful availment

· However, there’s a shift from World-Wide in Brennen’s opinion – using “sliding scale” instead of 2 factors that has to be satisfied independently 

· White in World-Wide – no matter how strong the fairness factor is, the purposeful availment factor still needs to be satisfied independently – different from sliding scale (if one factor is very strong, the other can be very weak or absent)

· Concern about unequal status of franchise and franchisee (if you purchase something online, are you subjected suit in seller’s jurisdiction?) – but Brennen chose to decide “case by case”

P. 90 Note – European approach to Burger King problem

· Where “obligation in question” is to be performed, the court has specific jurisdiction

P. 1004 EU jurisdiction statute

P. 1024 Note

P. 92 Note 4 – consumer problem

· consumers can be sued only in their home jurisdiction

Asahi Mental Industry Co., Ltd. v. Superior Court of California, Solano County, 1987

· Plaintiff, a California resident, was injured in California, sued Cheng Shin, a Taiwanese corporation (the manufacturer of his motorcycle) in California.  Cheng Shin impleaded Asahi, a Japanese corporation, the manufacturer of the tires.

· Supreme Court dismissed, but sharply divided as to rationale

· O’Conner – 3 other justices agreed with her


1) 
fair play and substantial justice – it’s unfair to require Asahi to litigate in California; applied 5 factor test (p. 96)

a. burden on defendant very high

b. plaintiff’s interest in obtaining relief (other forum available)

c. California has no interest in the case

d. Interstate judicial interest in obtaining most efficient resolution 

e. international interest cautions asserting jurisdiction over foreign countries (substantive social policies of other states)


2) 
there’s no minimum contact, no purposeful availment 

· it’s not enough that the stream of commerce takes your product to California, you have to purposefully avail yourself in California 

· lower courts have been split about how to apply “stream of commerce” since Asahi.  The Supreme Court hasn’t taken up the issue.

· Compare EU approach

Pavlovich v. Superior Court, 2002

· CA supreme court case

· Defendant started internet postings in Texas

· Plaintiff sued in California

· CA court held that there’s no personal jurisdiction – how does the court distinguish prior “effect on forum state” cases (Keeton v. Hustler Magazine, Inc., Calder v. Jones)

· even if defendant knew CA industry might be harmed, he didn’t know the particular plaintiff is in CA

· American publishers can be sued in any other countries if they publish articles on the website, because most other countries accept defamation claims easier than American courts 

· however, that doesn’t mean American courts will enforce judgments rendered by foreign courts

· What’s the relevant constitutional provision applicable to Asahi, Burger King, and World Wide?  Due process clause in 14th Amendment (P. 38)

· Issue: if any state is depriving any person property without due process of law (that doesn’t apply to federal courts – 5th Amendment applies to federal courts)

· arguably there’s a difference between 5th and 14th Amendment

· 5th Amendment due process can be justified by contact with the United States as a whole – might refer to minimum contact with the United States as a whole

· that’s the assumption under Rule 4(k)(2)

· General Jurisdiction – defendant can be sued for anything, even claims unrelated to the forum

· systematic contact is a basis for finding general jurisdiction

Perkins v. Benguet Consolidation Mining Co., 1952 (P. 111)

· court upheld jurisdiction in Ohio, based on defendant’s systematic and continuous activities in Ohio, even though the claim arise in Philippines

· some commentators said this is “jurisdiction by necessity”, because if the court doesn’t allow jurisdiction in Ohio, plaintiff cannot sue anywhere 

· the Supreme Court has not decided whether there’s something like “jurisdiction by necessity”

Helicopteros Nacionales De Colombia, S.A. v. Hall, 1984

· Supreme Court held there was no jurisdiction

	Texas
	Colombia
	Peru

	Forum

Ball

WSH

1974 Conference

Helicopter purchases Personnel training

Decedents hired

Check drawn
	Helico
	Consorcis 

Crash 

Choice of forum clause


· supposed there were no choice of forum clause, would the court find jurisdiction?  There might be specific jurisdiction, but no general jurisdiction, in Texas

· Court: the claim did not arise from Defendant’s Texas contact, so any finding of jurisdiction based on the claim must be based in general jurisdiction

· Brennen: you can argue that the claim is related to Texas, because Helicopter was made in Texas (distinction between “related to” and “arising from”)

· but the court said that it doesn’t have to decide that issue, because plaintiff conceded that this is a case of general jurisdiction

· unresolved issues:

1) what level of contact is enough to be considered continuous and systematic (Helico’s contact with TX was quite a lot, but the Court said it’s not continuous and systematic)

2) whether general jurisdiction based on continuous and systematic contact can be found on individuals (this case decide on corporate context0

3) whether fair play and substantial justice test has to be applied to find general jurisdiction 

· P. 121 Note 8 – lower courts have been divided on these issues

· Why does U.S. government submitted amicus brief in this case?  Why does U.S. government care about this?  

· plaintiffs prefer suing in the United States in personal injury cases (U.S. has jury trial) – U.S. is a magnet forum

· the biggest concern of U.S. government is Boeing (export sale of commercial aircraft): U.S. government is concerned about subjected any purchaser of Boeing aircraft to suit in the United States, and thereby discourage them from purchasing Boeing aircrafts ( economic consequence of the United States

P. 121 Note 7

-

Shaffer v. Heitner, 1977

· Shareholders’ derivative suit – breach of fiduciary duty

· Issue: Is DL statute constitutional?

· Court: 

1) quasi-in-rem jurisdiction is still suit against person, not suit against property.  Therefore, International Shoe minimum contact test still applies.

2) applying International Shoe, defendants does not have minimum contact with Delaware.

· Brennen dissent: agrees that International Shoes is applicable to quasi-in-rem jurisdiction; but disagrees with the majority conclusion that defendant directors does not satisfy minimum contact test – they are directors of a Delaware corporation (majority – there’s not close enough link between their ownership of stocks and their directorship.  Ownership of the stock is not connected to the underlying claim of the suit). 

· Delaware jurisdiction is both over-inclusive and under-inclusive – 

· under-inclusive: you don’t need to be a shareholder to be a director (so some directors are not subjected to quasi-in-rem jurisdiction); 

· over-inclusive: all shareholders, even not a director, are still subjected to suit in Delaware

· Where does the plaintiff go if he cannot sue in Delaware?  Defendant directors have never been to Oregon either.  

· The result can be extremely unfair to plaintiff – he may not be able to get personal jurisdiction over defendant directors

· P. 136 Court: wherever the plaintiff sue, Delaware law always applies to defendants’ breach of fiduciary duty (choice of law rule – law of state of incorporation governs the internal affairs of the corporation)

· anomalous result: one state’s most knowledge of the law doesn’t have jurisdiction 

· Questions that left open after Shaffer:

· to secure property in one state while suing in another state

· e.g., Carolina Power & Light Co., 1977 (P. 141 Note 3)
· Attachment is to secure property, not to litigate underlying controversy.  So OK

· Questionable reading of Shaffer
P. 142 Note 8 – domain name cases

· plaintiff can always have jurisdiction over defendant in the state of the domain name registry, even if the defendant registered the domain name in another state 

· but the only remedy is the cancellation or appropriation of domain name – no damages is available
· Competence of Court – subject matter jurisdiction

· Restatement Second § 105 – Forum 2 will not give effect to Forum 1’s judgment if Forum 1 did not have subject matter jurisdiction.  But whether collateral attack is allowed depends on the law of F1, not F2.

· e.g., under New York Law, subject matter jurisdiction can be challenged on appeal, but cannot be challenged collaterally in another state.

· note the difference between subject matter jurisdiction and personal jurisdiction

· personal jurisdiction protects the rights of individuals 

· external standards – constitutional law

· so personal jurisdiction can be challenged collaterally (no matter what F1’s law is, defendant can challenge F1’s judgment based on lack of personal jurisdiction in F2.

· subject matter jurisdiction – how the state chooses to allocate the business of its courts internally

· -the law of F1 (internal standard) decides whether F1 court has subject matter jurisdiction

· -therefore, whether F1 has subject matter jurisdiction may or may not be challenged in F2 depending on the law of F1

Thompson v. Whitman, 1874

· Thompson, a New York resident, sues the NJ sheriff in New York

· P. 146 – “jurisdiction” of the court can be questioned collaterally in another state

· P. 147 Note 1 – what does the court mean by jurisdiction?  Subject matter jurisdiction or personal jurisdiction or venue?

· the Court in P. 146 does cite NJ law – sounds like subject matter jurisdiction

· if the issue is subject matter jurisdiction or venue, New York court should have looked to NJ law to see whether the judgment is open to collateral attack

· P. 146 court: “whatever it effect might be in NJ…” – how can the court say that if the issue is subject matter jurisdiction?

· perhaps this case is like Comb v. Comb – jurisdiction in NJ is quasi-in-rem; jurisdiction in NY is in personam 

Pemberton v. Hughes (P. 148 Note 2)
· F1 is Florida, F2 is England

· Issue before English court: the validity of Florida court judgment on England property

· whether Florida divorce was valid or not

· wife and husband were domiciled in Florida at the time of divorce

· there was a technical defect in Florida proceeding (wife gave husband 9 days, rather than 10 days of notice as required by Florida law)

· husband’s argument: if the divorce is voidable in Florida, it is voidable in England

· Court: the divorce cannot be collaterally attacked in England, because all the English court looks to is the finality of the judgment in Florida 

· as long as FL court is competent to grant judgment, English court is not going to collaterally void it due to any technical defect

· in this case, FL judgment has greater effect in England than in FL itself.

Volkswagenwerk Aktiengesellschaft v. Schlunk, 1988

· Plaintiff sues both parent (in Germany) and subsidiary (in U.S.), served process against parent on subsidiary as parent’s agent

· Defendant: United States is a party to the treaty (Hague Convention), so in order to get jurisdiction over the German parent, service has to be made under Hague Convention.  Plaintiff didn’t comply with the service by the Convention, so the service is ineffective.

· Court: Hague Convention doesn’t define the circumstance where there is an “occasion to transmit” the service abroad.  Therefore, IL law defines whether there’s an “occasion to transmit” the service abroad.  Under IL law, service can be effected by service on subsidiary within the United States, so “transmit abroad” is not required.

· Who is more likely to be harmed by this opinion – Americans abroad or foreigners in the United States?  Americans abroad, because:

· foreigners within the U.S. is still protected by due process.

· further, if you want your judgment to be enforced abroad, you better comply with the Hague Convention

M/S Bremen v. Zapata Off-Shore Co., 1972

· more about choice of law rather than choice of forum – American Courts doesn’t recognize exculpatory clause that contracts out negligence; but that clause is enforceable in English courts

· if it were 2 American parties, the court probably wouldn’t enforce the exculpatory clause

· here, the court is concerned about the effect on international business in U.S. market

· however, suppose the suit is brought in England, will American court enforce the English judgment that’s based on different substantive law?

· dissent: allowing the forum selection clause here will allow the parties to contract out negligence, which is not normally allowed

· choice of forum clause will usually be enforced, except for some circumstances: e.g., fraud, undue influence, uneven bargaining power, unjust and unreasonable, seriously inconvenience

· the party contesting the forum selection clause has the heavy burden of showing that clause is unenforceable 

P. 167 Note 2 Arbitration clause

· arbitration clause is similar to forum selection clause, raises similar issues

· parties by contract choose arbitration

· American courts do not allow parties to contract out of the laws governing all these cases (security law, anti-trust law)

· but in all 3 cases, the court allowed parties to contract out these substantive law by arbitration clause (the court justified its decision by saying that we don’t know if the arbitrator may also apply these substantive law)

· court considers this facilitation of commerce

Carnival Cruise Lines, Inc. v. Shute, 1991

· non-negotiated forum selection clause

· defendant has overwhelming bargaining power

· What’s the court’s justification for enforcing the contract?  Requiring the defendant to be sued in any forum will increase the price.  Limiting potential forum in one state will lower the ticket price.  

· however, court offers no empirical support

· represents the triumph of law of economic thinking of the court (why treat forum clause any different from price clause?)

· as long as you can choose your cruise line, it doesn’t matter if you can bargain for the forum selection clause

· there are very few cases in which the court doesn’t uphold forum selection clause

· e.g., unreasonable selection of forum
· Are state courts bound by the Supreme Court’s decision here?  No, the states courts facing choice of forum clause is free from Supreme Court decisions whether to enforce forum selection clause or not, because the basis of Supreme Court jurisdiction is admiralty jurisdiction, in which the federal court decides based on federal substantive law 

· therefore, state courts can enforce different state substantive law)  

p. 174 NOTE 9

· EU law also enforces forum selection clause, not excludes consumer transaction (P. 1010)
Terlizzi v. Brodie, 1872

· fraud (but note courts’ different treatment on criminal defendants)

· Forum non-conveniens 

· only some of states have forum non-conveniens rule

· federal courts have forum non-conveniens rule.  Some states adopted federal forum non-conveniens rule; some states apply stricter standards, allowing less forum non conveniens dismissal; other states don’t have forum non-conveniens rule.

Piper Aircraft Co. v. Reyno, 1980

· Supreme Court upheld forum non-conveniens dismissal

· a forum non-coneniens dismissal is a dismissal of a case, not a transfer of the case.  You have to re-file the case again.  

· As a result, American courts protect litigants (against statute of limitation/personal limitation) 

· courts often grant forum non conveniens dismissal on condition that defendants waive their statue of limitation defense and/or personal jurisdiction defense

· When a case is dismissed on forum non conveniens ground, forum 2 will apply its own choice of law rule and its own substantive law (rather than that of forum 1)

· in civil law countries, there’s no forum non conveniens rule – if the court has jurisdiction, it has to hear the case (same thing in Brussels convention)  

In Re Union Carbide Corporation Gas Plant Disaster at Bhopal, India in December, 1984

· district court imposed 3 conditions.  2nd Circuit reversed:

1) …
2) U.S. court should not supervise a foreign court; and foreign judgments reached without due process will not be enforced in the United States anyways

3) asymmetric requirement, not fair

P. 189 Note 5

· Forum non conveniens doctrine is a rule of venue, not a rule of decision

· Availability of alternative forum is required for a forum non conveniens dismissal

· The fact that alternative forum has different substantive law doesn’t matter

· common law countries, including the United States, allow parallel proceedings, but give res judicata to the first judgment (the proceeding that reaches judgment first will be given effect)

· P. 192 – injunction against suit in another state

· If violated, party is subjected to sanction in forum that issued injunction

· But the effect of the judgment in that other forum is not affected

· Injunction is power over parties, not power over other courts

· in civil law country (including Brussels Convention), lis pendens – a court has to stay its proceeding when a proceeding is pending elsewhere (P. 1012) 

· leaves a lot of room for dispute about whether the 2 cases involve the same dispute or same parties

P. 194 Federal transfer

· transferee court has to apply the law that transferor will apply (including same conflict of law rule that the transferor court will apply)

United States v. First National City Bank, 1968

· federal court has the power to order production of document located in other countries, if the court has in personam jurisdiction over the party

P. 200                                                                                                                                                                                                                                                   

· Hague evidence convention:

· create a dilemma for a party that faces both American court order for production and foreign court blocking statute

P. 201 

· converse problem: problem from outside reaching into the forum

Slater v. Mexican National R. Co., 1904

· Court: Mexican law doesn’t allow lump sum judgment, so Texas court cannot order it (applying Texas damage standard to Mexican tort is not acceptable)

· however, modern court may or may not follow this view

· there’s no inherent reason why you can’t apply Texas remedy to Mexican tort (injury is suffered in Texas anyways)

· P. 203 speculative notions of damage?  All you have to do to convert lump sum into periodical payment is to look at annuity table

· Traditional view: The right to damage is vested when the injury occurred (whether it is torts or contract) – therefore, the court has to apply the law of the place where the right is vested (the place of injury)

· this view is no longer prevailing in a number of states

Hilton v. Guyot, 1896

· France has a policy of not recognize any other country’s judgment in the absence a treaty

· why enforce reciprocity rule?  

· to pressure foreign government into recognizing U.S. judgments

· Counter argument: is it fair to penalize foreign private parties for their government’s foreign policy?

· also, who should recognize the other’s judgment first?

· Later, France changed its policy and will enforce other country’s judgments on 5 conditions:

· most American states have abandoned reciprocity requirement (New York abandoned reciprocity rule long ago)
· Why would the State Department want reciprocity rule, even though the majority of states do not have reciprocity rule?

· State Department wants bargaining power.  They want to have something to offer 

· American courts are very liberal in recognizing foreign judgments.  Many other foreign courts are stricter in recognizing American judgments.
P. 221 Note 5

· Proposed Hague Convention: 

· White list – recognizable/enforceable

· Grey list – permitted

· Black list – prohibit recognition 

P. 224 Note: Judgments in Foreign Currency

· problem when there’s fluctuation in exchange rates after judgment

Emery v. Hovey, 1931

· Maine law says that no attorney can practice law in Maine without being a member of Maine bar.  Plaintiff is not a member of Maine bar.  Plaintiff sued to recover service fee in Maine.  F1 (Maine court) refused to grant Plaintiff a judgment.

· However, Plaintiff also rendered some services in New Hampshire, in addition to the services he rendered in Maine.

· Plaintiff sued against in F2 (New Hampshire).  F2 holds that F2 has to look to F1 law to look to the effect of F1 judgment (further the goal of uniformity – F2, F3, F4… all have to give effect to F1 judgment).

Lynde v. Lynde, 1901

· for the effect of judgment, you look to F1 law; for the method of enforcement, you look to F2 law (because effectiveness of enforcement depends on the law of F2 law).

Baker v. General Motors Corp., 1998

· Issue: Can F1 issue injunction enjoining witness (Baker), who was not a party before F1, from testifying in F2?

· all justices agree that Baker is not bound by MI injunction, but there are 3 different opinions

· Ginsburg – narrow reading is the same as Kennedy; the broader reading would support § 103 view of exception to full faith and credit (Columbia Law School exception of full faith and credit)

· Note 2 (P. 264): another aspect of full faith and credit

· P. 38 full faith and credit clause does not distinguish proceedings and judgments, but courts have been giving judgments stronger full faith and credit effect

· Kennedy – F2 has to apply F1 law.  Here, under MI (F1) law, the injunction is not binding on Baker, who was not a party.

· Scalia – traditional rule that F1 cannot issue execution of its judgment in F2
James v. Grand Trunk Western Railroad Co., 1958 (p. 264)

· Plaintiff filed suit in F1.  Defendant filed suit in F2, and obtained judgment from F2 enjoining Plaintiff from pursuing the action pending in F1.

· Court: F1 can ignore F2’s injunction, and can issue counter injunction enjoining Defendant from enforcing the F2 injunction

· Action was already pending in F1 when Defendant’s action in F2 was filed

Yarborough v. Yarborough, 1933

· Defendant, the father, pursuant to a GA judgment, made a lump sump child support payment to his daughter; that payment, according to GA law, exhausted his obligations to the child.  She later sued him in SC (her domicile) for additional support for her education and maintenance.  The SC ruled that the GA judgment was entitled to FF&C in SC and that judgment precluded the daughter’s subsequent action for support. 

· This dealt with an unusual state law, which made child support awards unmodifiable. 

· One related area in which this reasoning caused great problems was the modification of child custody awards.  A disgruntled parent might simply take the child to another state and attempt to get a modification before some more sympathetic judicial forum.  The problem of interstate child kidnapping grew so much that 28 USC § 1738 was amended, adding a section that limited a state’s power to modify child support awards. 

· The Parental Kidnapping Prevention Act was in part a response to the perceived inadequacy of the Uniform Child Custody Jurisdiction Act, which has been adopted in every state.  

· International Child custody cases are subject to a web of overlapping conventions, the primary one of which is the Hague Convention. 

· Stone dissent: Georgia divorce decree is binding on the parents only.  It should not limit the child’s right to sue for support.

Magnolia Petroleum Co. v. Hunt, 1943

· Plaintiff commenced Worker’s compensation case in Texas, later realized that he could get a higher amount of award in Louisiana.  He commenced a second Worker’s Compensation case in Louisiana, but unsuccessfully attempted to stop the Texas proceeding.  Texas awarded Plaintiff a judgment.  Louisiana awarded Plaintiff a higher judgment, but paid plaintiff only the difference between Louisiana judgment and Texas judgment, which is the customary practice of worker’s compensation boards.

· 2 purposes of full faith and credit: 
1) respect the courts in sister states and 
2) achieve uniformity

· Supreme Court in 5 – 4 decision refused the Louisiana supplement amount, applying the ordinary rule of full faith and credit to Worker’s Compensation Board 

· Stone Majority (Stone wrote the dissent in Yarborough) – hard line approach to full faith and credit

· Once a case is litigated in F1, it cannot be reopened again in F2

· Black dissent – there are 2 questions:

1) 
Did TX intend its award of worker’s compensation to preclude employee to recover additional compensation in LA?
2) 
Should Louisiana be allowed to apply its own law and award damages to its citizens more than once?

· Plaintiff resides in LA.  LA has a bigger interest in compensating him.  Additional award in LA does not change TX judgment

Industrial Commission of Wisconsin v. McCartin, 1947

· same fact with Magnolia, with a interesting twist in F1 award (clever lawyering by worker’s lawyer) – in the settlement said that the settlement does not affect the Plaintiff’s right to receive other compensations

· unusual way of analysis full faith and credit

· the statute saying that unless F1 precludes supplemental awards in other state… (the effect is to overturn Magnolia without overruling it)

Note 1 (p. 281)

Thomas v. Washington Gas Light Co., 1980

· Accident in Virginia (F1); Employer and Employee in DC (F2)

· Stevens majority: McCartin clashes with normally accepted full faith and credit principle and is an unwarranted delegate of this court’s responsibility to the states 

· It’s not up to F1 to decide its judgment in F2, because the Constitution has full faith and credit clause – it is a federal constitutional law.  It’s up to the Supreme Court to decide the effect of F1 judgment.  F1 cannot decide the effect of its judgment.
· if McCartin is wrong, the case should be decided by Magnolia, but that’s not what Stevens does (the plurality reversed the Court of Appeal, which applied Magnolia).

· instead, the plurality applies balance of interest rule: F1’s interest in the integrity of its judgment; interest of national uniformity 

· What’s the fundamental flaw in Stevens’s opinion?  
· Virginia decides its own choice of law rule.  It doesn’t mater DC has an interest in the case (see Justice White opinion)

· White Concurrence – why does he concur but not dissent?  P. 287 – McCartin has been around for so long, we should just leave it in place.

· Rehnquist dissent: would overturn McCartin and return to Magnolia.

Defenses

-

Adam v. Saenger, 1938

· Plaintiff got a default judgment in CA.  TX court refused to enforce the CA judgment, saying the CA court did not have jurisdiction. 

· Court: the effect of the judgment has to be decided by F1 standard, not F2 standard 

Hughes v. Fetter, 1951

· Parties from Wisconsin.  Accident in IL.  Cause of action arose in IL.  Suit in WI.

· WI statute says Plaintiff cannot sue.  IL statute allows suit.

· Black majority – weights Wisconsin policy with federal policy 

· Frankfurter dissent – weights Wisconsin policy with Illinois policy

· What did Wisconsin fail to give full faith and credit to?  Illinois statute

· problem with this analysis – it is constitutional for Wisconsin to apply its own law

· see footnote 10 (P. 329)

· footnote 9 (P. 329) – Black quoted Magnolia and Milwaukee as authority to apply full faith and credit

· what’s the problem with relying on Magnolia and Milwaukee?  In theses cases, the full faith and credit was given to judgments of foreign states, not the law of other states

Note 1 (P. 330)

· Issue in Hughes v. Fetter is more equal protection issue than full faith and credit issue

Note 6 (P. 331)
-
Interaction of Due Process and Full Faith and Credit
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Home Insurance Co. v. Dick, 1930

· Property sought to attach – obligation of insurance to defend and pay any claim (where does that intangible property located?) (after Shaffer v. Heitner, the kind of quasi-in-rem jurisdiction has been held unconstitutional)

· But for the property sought to attach, there would not be choice of law issue

· Why can’t Texas apply Texas statute to this case? 

· a matter of due process (with all the contact with Mexico, it would be unfair to defendant to apply Texas law)

· full faith and credit does not apply to Mexico statute

· the fact that Mexico calls the statute procedural doesn’t matter.  It’s up to the Supreme Court to decide whether the statute is procedural or not.


· what if the parties have omitted the contractual provision limiting suit to one year, but relying on one year Mexican statute of limitation?  Will Texas court be able to apply its own law then?  

· P. 334 “In the absence of contractual provision, the court will apply the statute of limitation of Mexico…”

· so it’s the contractual provision that’s critical to the outcome here

· P. 335 – public policy argument (rejected by court:  Texas doesn’t have enough contact to apply its own public policy)

· What if the contract is substantively illegal in Texas?  It’s a different situation, because in this case, Dick is using public policy offensively (if the contract is substantively illegal in Texas, a public policy argument would be used offensively)

· This case is a due process case, because the other party is Mexico (no full faith and credit concerns)
Pacific Employer Insurance Co. v. Industrial Accident Commission, 1939

· collapse the distinction between full faith and credit and due process

Carroll v. Lanza, 1955

· employee and employer (subcontractor) and general contractor are all from Missouri.  Employee was sent to work in Arkansas on temporarily basis, was injured in Arkansas, returned to Missouri.

· employee applied for Worker’s Compensation in Missouri

· Missouri law bars employee from suing both his employer and general contractor; but Arkansas law only bars suit against employer, allows employee to sue general contractor

· Issue: Can Missouri allow suit against general contractor?

· Majority: Arkansas is free to apply its own law, because it is the place of injury, has legitimate interest in allowing the suit (P. 344 rationale)

· however, employee does not reside in Arkansas, did not receive medical care there, and has no relatives there…

· Frankfurter dissent: full faith and credit approach – you must apply the law of the state of greater interest

· talks about recent amendment of full faith and credit statute (which the majority disregards) – changes the title of the statute from “proceeding” to “act”

· Frankfurter says the amendment is an express of congressional intent to require of stricter adherence to full faith and credit 

Clay v. Sun  Insurance Office, Limited, 1964

· contract has 12 months limit on claim, which is valid is Illinois

· contract was made in Illinois while insured was a resident there

· subsequently insured moved to Florida, and sustained a loss in Florida.  Insured applied for compensation after 12 months

· the 12 months contractual limit is not valid in Florida 

· the court takes minimum contract, due process, threshold type test


1) 
insured domiciled in Florida (after policy)


2) 
place of loss is in Florida (after move)


3) 
insurer is licensed to do business in Florida 


4) 
policy covered loss in Florida

· What if the place of loss is outside Florida?

· Note 2 (P. 348) Burger King Corp. v. Continental Insurance Co., 1973 

· the lower federal court says Florida can still apply its own law

· The Supreme Court ignored this type of cases for a while.  Not until 1981 did the Supreme Court took up the issue again (Allstate Insurance Co. v. Hague)

Allstate Insurance Co. v. Hague, 1981

· what’s the difference between Minnesota law and Wisconsin law?  Minnesota law allows stacking of policy amount of different uninsured motor vehicle insurance in each insurance policy (decedent had 3 policies)

· The Court allows Minnesota to apply its own law and allow stacking (but there’s no majority opinion)

· Brennan Plurality test (P. 351): significant contact, forum state interest, not arbitrary/fundamentally unfair

· 3 contacts: 

1) Minnesota is the place of decedent’s employment (decedent was a commuter – even though he didn’t die in Minnesota, he could have died there)

2) defendant is qualified to do business in Minnesota

3) decedent’s widow moved to Minnesota (this move was not for the purpose of litigation)

· Minnesota’s interest in applying its own law (each interest can be aggregated if standing on its own is not enough)

1) interest of employer

2) interest in regulating insurance company

3) interest in compensation of resident plaintiff

· Dissent: the forum state does not have sufficient interest in applying its own law in this case

· Stevens concurrence: analysis due process and full faith and credit separately

· due process is satisfied not because of the contact, but because it’s not unfair to apply Minnesota law to the defendant 

· insurance rate is aware of the possibility that the decedent might have died in Minnesota

· full faith and credit is not violated, because it’s not a threat to national unity

( 
it’s hard to imagine that a choice of law decision that will violate Steven’s test

· seems like everyone agrees that Minnesota’s choice of law decision is wrong, but the majority thinks it’s not so wrong as to be unconstitutional 

· What argument should the defendant’s counsel make in support of application of Wisconsin law?  
· For the defendant, it is not a tort case, it is a contract case.  The contract was entered in Wisconsin with a Wisconsin resident.

· the Court itself characterizes this case as a contract case

· What if the widow has moved to Florida instead of Minnesota and the deceased took his family to Florida every year and planned to retire in Florida?  Would these contacts enough for the application of Florida law under the plurality analysis?

· factor 2 and 3 are the same

· It comes down to whether Florida’s interest in tourism and retirees equates to Minnesota’s interest in employees and commuters

· Problem with factor 3: should post hoc move be taken into account?  The Court says yes, because the move creates a present interest of the forum state’s domicile 

· however, what if the widow moved to somewhere with radically different law? 

· What if the insurer is a small business that doesn’t have nation-wide business like Allstate?  

Phillips Petroleum Co. v. Shutts, 1985

· Rehnquist majority – makes it clear that it is possible to violate Allstate test, even though in Allstate, it appears that there’s no limit to the state’s application of its own law

Franchise Tax Board of California v. Hyatt, 2003

· Contact in California is quite extensive (place of accident, where the plaintiff is from)

· the Court takes the same approach for due process and full faith and credit

P. 410 in text book, read Harding v. Williams in supplement.
· Vested right theory of choice of law

· Lex loci delictus – applying the law of the place of the wrong (where tort was committed)

· Lex loci contractus – applying the law of the place where contract was made

Loucks v. Standard Oil Co. of New York, 1918

· decided in the era of lex loci delictus

· MA law – amount of damage is measured by level of culpability, not the level of injury

· Cardozo – MA law is not penal in private international law (choice of law rule) sense 

· a statute may be penal for local law purpose, but that doesn’t make it penal for choice of law purpose

· If the purpose is vindication of the public justice (rather than reparation to one aggrieved)

· P. 381 – if MA law were penal, it violated New York public policy

· test of public policy (P. 381): the cause of action offends forum state’s sense of justice or menaces the public welfare

· MA statute (P. 379– 80) is a built in statute of limitation (barring cause of action rather than barring remedy

Mertz v. Mertz, 1936

· decided in the era of lex loci delictus

· modern choice of rule: the case is governed by the place of domicile

International Hotels Corps. (Puerto Rico) v. Golden,  1964

· today, if Puerto Rico has long arm jurisdiction over defendant, New York court will have to give full faith and credit to Puerto Rico judgment

Holzer v. Deutsche Reichsbahn-Gesellschaft, 1938

· what’s the argument that German law should apply?  This is a purely German transaction: both parties are German, contract was made in German, cause of action arose in German.

· suppose that it is German law that Jewish cannot be employed, and it is the duty for every German to report any employer who employs Jewish people, and the German employer is liable for bounty to the reporter.  Suppose the German employer has property in New York, can the reporter enforce German judgment in New York?  
· No, violates New York public policy.

Proof of Foreign Law

· how is F2 law proved?  F1 law tells you how you prove F2 law

3) issue of foreign law is decided by trial of fact (jury)

4) finding of trial of fact is not subjected to appeal

1) presumption of common law prevails in forum

2) ..

3) fundamental principle of law applies everywhere

4) by failing to prove foreign law, parties agree that forum law apply

Walton v. Arabian American Oil Co., 1956

-

Leary v. Gledhill, 1951

· in the absence of prove of foreign law, we always apply forum law, because we have always applied forum law unless somebody gives us a reason to apply foreign law

P. 403 Restatement §136
· judges routinely take judicial notice of law of other states (as well as other English speaking common law countries), although they are not obliged to do so.

· judges are reluctant to take judicial notice of law in foreign languages

· if we characterize a rule as “procedure” then the forum law applies; if we characterize a rule as “substance” then we go to choice of law analysis.

· Restatement 2d eschews the phrase “substance” vs. “procedure” all together, but that doesn’t avoid the problem

· 2 principles in deciding whether a rule is substance or procedure:

1) the likelihood that the application of foreign law will affect the outcome

2) the burden of the forum to apply foreign law

Noe v. United States Fidelity & Guaranty Co., 1966

· it’s not easy to classify direct action statute as substance or procedure

· substance – pro-plaintiff (because jury is more likely to be sympathize with plaintiff when the defendant is the insurance company)

· procedure – simplify the trial process (allow plaintiff to bypass real defendant and go directly to insurer)

· Court: direct action statute is procedure, because it merely provides a separate remedy, but does not create a separate cause of action
Harding v. Wealands, 2006 (supplement P. 19)

· Limitation on damages is procedural, not substantive, because it is not related to cause of action/merit of the case.
· Ordinarily rule of evidence is treated as procedure

· it is difficult for forum to apply foreign law.  Judges have to apply evidentiary law on the spot, cannot interrupt trial to conduct research on foreign evidence law

· however, issue of witness privilege should be treated as substance in Erie sense

· in federal question cases, you apply federal law regarding privilege

· in diversity cases, you apply state law regarding privilege

· however, what is “state law”?  Does that include the whole law of the state, including its choice of law rule, or simply the state’s local law?

P. 416 Restatement 2nd §139

· 2 possibilities:

1) 
privileged is made not privileged in the forum 

· Samuelson v. Susen, 1978

2) 
not privileged is made privileged in the forum

· Armour International Co. v. Worldwide Cosmetics, Inc., 1982 (P. 415)

· what should the forum do here?  Should it admit the evidence?  Sensible result is to admit it, because you can’t further the forum’s policy by excluding the statement, because the statement was made in a place where there’s no privilege

· normal rule: let it in, unless it violates strong public policy in the forum

Samuelson v. Susen, 1978

· PA – the forum

· Diversity case.  In federal district court

· 2 competing interests:

· Ohio interest in encouraging the communication

· PA interest in seeking the truth

· Court: you have to apply PA’s choice of law rule to decide whether the statement is privileged

· PA choice of law rule – look to interest analysis

· Ohio has more significant relationship, because privilege regulates conducts in Ohio

· the only explanation for Restatement’s conclusion from the cases – most states have the same privilege law.  The only cases where you have this problem is when a state has fringe privileges that courts are not very sympathetic to.

Burge v. State, 1969

· In criminal cases, there are few choice of law problems, because we usually bring the suspect back to forum to prosecute, rather than prosecuting them in another forum

· In criminal cases, courts usually decide in admitting the evidence no matter what choice of law is

Statute of limitation
· it’s unrealistic to call it procedure, because it is entirely outcome-determinative.  

· European countries always treat statute of limitation as substantive.

· First Supreme Court case on the issue is McElmoyle (P. 315, note 3)

· why should the forum be bothered to entertain the foreign case, when the foreign court would not hear the case anyways?

· but this rationale doesn’t work when the foreign forum have longer statute of limitations

· 2 exceptions of lex fori

1) common law exception (judgment made exception) – if the shorter foreign statute of limitation is built-in in the right, rather than just the remedy 
· e.g., Loucks, p. 379
2) borrowing statute – by statute saying that if the claim is barred where it arose, then it is barred in the forum

Thornton v. Cessna Aircraft Co., 1989 (P. 419)

-

Bournias v. Atlantic Maritime Co., Limited, 1955

· cause of action arose under Panama labor code, but suit is in United States federal court

· Court follows the convention that Panama statute of limitations will apply if it is substantive, but federal statute of limitations will apply if it is procedure

· Court went through different tests, and settle in the test that it thinks it good

· Statute of limitation is not directed to the right of action (condition precedent) ( so, no problem

· the analysis creates an anomalous result – 

· supposed the Panama statute of limitation is longer, all the contacts are in panama, and the suit is brought in the United States, and the court decides it is substantive and allows suit to go forward in federal court ( the claim doesn’t exist in the United States; it’s time-barred in Panama, yet the plaintiff wins

New England Telephone & Telegraph Co. v. Gourdeau Construction Co., 1995

· claim was brought more than 3 years, but within 6 years, after accrual

· example of current trend in the United States to cease to classify statute of limitation as always procedural

· Forum statute of limitation is 6 years; foreign statute of limitations was 6 years, but was amended to be 3 years after the cause of action arose 

Cropp v. Interstate Distributor Co., 1994

· Uniform Act produced by commissioner of uniform state laws in 1992

· moves in the opposite direction of the traditional common law rule, adopting the position that statute of limitation is always substantive (no independent choice of law analysis for statute of limitations)

· (dissent is unconvincing…)

Trzecki v. Gruenewald, 1976

	Missouri
	Illinois 

	Forum

Plaintiff and Defendant’s residence

Trip began and ended 
	Place of injury

	5 years statute of limitation

Borrowing statute
	2 years statute of limitation

Guest statute


· Plaintiff’s argument – the claim is not originated in Illinois, because there’s no cause of action under Illinois guest statute

Braune v. Abbott Laboratories, 1995 (P. 433)

· New York borrowing statute

· New York state courts have not followed this case

Sun Oil Company v. Wortman, 1988

-

· P. 454 – unilateral and multilateral approaches

· unilateral – if our law applies, we will take the case; if our law doesn’t apply, we will dismiss the case

· multilateral – if we have jurisdiction but our law doesn’t apply, we will take the case, and apply foreign law

· 3 steps in solving choice of law problem:

1) characterize the case – tort, contract or family law?

2) invoke the choice of law rule applicable to that category of the case

· contains a connecting factor that pointing to a particular state 

· e.g., place of tort, place of contract…
3) follow the arrow, proceed to the state of connecting factor and apply that state’s local law

Alabama Great Southern Railroad Co. v. Carroll, 1891

· Alabama worker employed by Alabama railroad, injured by conduct by his coworker that occurred in Alabama, but injury did not occurred until the train went to Mississippi

· plaintiff can recover under Alabama law, but not under Mississippi law, because Mississippi has fellow servant rule

· Court: lex loci delictus approach, so Mississippi law applies

· Court: Alabama statute should be read as if it says that the law of place of injury (not place of tort) applies, to be consistent with “universally recognized principle of private international law” (lex loci delictus) (P. 457) 

· What’s the legislative purpose of Alabama statute?  We don’t know precisely.  Maybe it’s to protect economic hardship of worker, maybe it’s to encourage employer to promote work place safety

· no matter what purpose it is, the purpose of Alabama statute can only be furthered by applying Alabama law

· What’s the purpose of Mississippi fellow servant law (common law rule)?

· We don’t know (protecting employers or regulate the conduct of fellow servants…)

· but whatever the purpose was it won’t be furthered by applying Mississippi law here, because none of the parties are from Mississippi, and the conduct didn’t take place in Mississippi

· Alabama subsequently amended its statute to cover the situation of Carroll

Victor v. Sperry, 1958

· plaintiff, a California residence, is passenger in the first car.  Second car was also owned by California resident and driven by California resident.

· drivers of both cars are from California, but accident take place within Mexico close to the boarder of California

· it was determined that both drivers are negligent

· under California law, Plaintiff would have been awarded over $40,000 of damages; under Mexican law, he would only get $6,000 

· the court applies Mexican law to compute the damage amount (lex loci delictus)

· Is this right? Note 1 and Note 2 (P. 460–61) 

· Note 3 (P. 461) – if you assumes that defendants car owner has California insurance policy, the policy may not covered accident in Mexico

Gordon v. Parker, 1949

· The court applies law of Massachusetts (place of tort) rather than Pennsylvania (place of injury)

· The law is supposed to regulate conduct, so we should apply the law of place of conduct

· lexi loci solutionis – place of performance of the contract

· In contracts, unlike in torts, people plan ahead and expect their contracts to be binding 

· courts are reluctant to find contracts invalid because of choice of law

· courts tend to honor parties’ reasonable expectation 

· if the parties expect the law of X applies, the court will likely decide the validity of contract based on law of X
· As a result, issue of validity and issue of performance may be decided by law of different forum

Babcock v. Jackson, 1963

· New York landmark case (must know for bar exam)

· Majority:

· starts out from a contact counting approach: treats Ontario contacts as fortuitous 

· but then why is New York contact not fortuitous?

· but then make a transaction to functional approach (last paragraph P. 509), and starts to look like policy oriented analysis 

· policy underlying New York rule: to provide compensation the guest for his injury caused by driver’s negligence

· guest is New Yorker, so New York interest can be furthered by applying New York law

· policy behind Ontario guest statute – to prevent fraudulent claim by guest against insurance company

· no Ontario driver, no Ontario insurance policy in this case – so Ontario has no interest in applying Ontario law

· however, do we really know the intended scope of Ontario guest statute policy?

· furthermore, majority cites student written law review article in support of his position that this is the policy behind Ontario guest statute ( Is this really a reliable source for legislative purpose?

· therefore, this is a false conflict case (according to majority)

· also, guest statute is not conduct regulating, so Ontario law does not have to apply 

· but the majority also talks about guests’ good manner (don’t be ungrateful guest) – does this make the rule conduct regulating?

Ducan v. Cessna Aircraft Company, 1984

· Although the court says it would apply Restatement, in footnote 4 it does otherwise

· The issue is really more of a validity of release, rather than interpretation of release (the language of release is unambiguous)

· Restatement Second § 187, § 188 (P. 525)
· § 187 choice of law by parties’ contract

· sub(1) defers to parties’ choice of law contract

· sub(2) limitations on parties’ choice of law 

· (2)(a) reasonable basis – example of reasonable basis for a choice of law that has no relationship to the parties: 2 parties from different places choose the law of a neutral 3rd place

· (2)(b) – disregard contract’s choice of law if contrary to public policy of forum

· why can parties by contract escape the forum’s choice of law rule, but can’t escape the forum’s substantive law (e.g., cannot waive forum’s law by contract directly)?

· forums admit that they don’t have monopoly in making rules (other forums can reasonably make different rules)

· but parties cannot make whatever rules/law they want

· also, parties’ choice of law by contract is not unlimited

· however, parties can manipulate significant contract (you go to the bank at the corner and applied for a credit card, but the card is sent to you from Delaware or South Dakota and the contract has a choice of law clause that says DL/SD law applies – the bank set up a subsidiary in DL or SD to issue credit card to escape New York usury law)

· even though Restatement Second drafters thought they gave parties great autonomy to choose law by contract, the courts applying § 187 still impose a lot of limits

· UCC choice of law – § 1-105, § 1-301 (P. 527–28)
· § 1-105 principle UCC choice of law provision today

· § 1-301 proposed replacement

· P. 570 footnote 2 New York choice of law rule

· N.Y. General Obligation law §5-1401 – allows parties with no connection with NY to choose NY law by contract, providing some exceptions (personal, family, employment, labor)
· P. 532 Note 6 United States is a member to Vienna Convention – if the other party is also a member to Vienna Convention, the Convention replaces UCC choice of law rule (unless the parties’ contract has a choice of law clause)

· P. 530 Rome Convention – 

· sounds like Restatement more significant relations (unless there’s a choice of law clause in contract)

· also has a rebuttable presumption that the contract is most significantly connected to the place where the contract should be performed (not place of payment)

· has been criticized for favoring party with stronger bargaining power (because it applies choice of law clause in contract)

· however, Rome Convention also invalidates contract of adhesion 

Rudow v. Fogel, 1981

· somewhat unusual, because the case applies modern rule to real property (situs of real property has been the most resistant to change

· Note 2 (P. 538) examples of cases that escape situs rule for real property – validity of will, divorce settlement
Neumeier v. Kuehner, 1972 (P. 542–543)
· important New York case

· Issue: whether Ontario law (guest statute) applies or New York law (no guest statute) applies?

· similar fact pattern to Babcock
· here the court applies Ontario law

· Judge Fuld thinks New York court has enough experience to know the policy behind Ontario law

· applies New York Court of Appeals understanding of policies and reasons of guest statutes in other forums

· decides that this is also a false conflict situation

· Babcock is generally considered non-controversial (both parties domiciled in New York, and the court applied New York law)

· here the court applies Ontario guest statute (but also says the New York driver doesn’t bring New York law with him to Ontario, if Ontario had a higher standard to protect guest)

· Note 2 (P. 545) New York passenger in New York is not subjected to Ontario guest statute, even if the driver is from Ontario

· Rule 1 – if guest and driver domicile in the same state, the law of that state applies

· Rule 2 – a matter of fairness – if driver’s conduct occurred in driver’s domicile, the law of that domicile state applies; if guest is injured in guest’s domicile, the law of that domicile state applies
· Rule 2 has an exception that’s not in Rule 1: special circumstances
· Rule 3 – default rule: if the guest and driver are from different states, the law of the place of accident usually (not always) applies

· Fuld applies interest analysis – 

· New York has no interest in applying New York law to Ontario guest, because New York policy is to compensate for injured passengers (here there’s no New York passengers injured)

· Fuld considers Ontario guest statute policy is against ingratitude, so Ontario does have an interest in having its guest statute apply (accident in Ontario, and guest is from Ontario)

( 
therefore, it is again a false conflict

· what if the Ontario policy is really a policy against fraud on insurance company by guest?

· New York would not have an interest in applying its law, because the guest is from Ontario

· Ontario would not have an interest, because car is insured by New York insurer 

DeSantis v. Wackenhut Corporation, 1990

· Court: refuse to apply law chosen in contract, because it’s contrary to TX policy 

· Courts tend to bias in favor of its own law (its own policy)

· Wachenhut should have put a forum selection clause in the contract to increase its chance of winning the law suit (most courts enforce forum selection clause)

· Note 3 (P. 582) – argues most forcibly that the court’s choice of law decision is wrong 

· uncertainty that this opinion introduces created lots of problems for Texas law firms

· Texas legislature overruled this case, at least as to large transactions 

· New York has a very similar rule by statute (footnote 2, p. 570)

· reason to adopt this statute: same as the reason Texas adopted its statute

Lilienthal v. Kaufman, 1964

· Decided by Oregon court

· Oregon law says that if someone is adjudicated spendthrift and appointed a guardian, he cannot enter a valid transaction by himself

· Defendant, a Oregon spendthrift, entered into a contract with Californian Plaintiff.  Defendant’s guardian declared that the contract void.

· Under California law, the contract is valid; under Oregon law, the contract is invalid

· Court goes through policy reasons pointing to enforcing the contract (P. 585), but then says that Oregon legislature already decided that spendthrift policy trumped all these other policies 

· “Courts are instruments of state policy”

· However, Oregon legislature didn’t say anything about spendthrift provision with respect to interstate contract (maybe Oregon legislature only intends that spendthrift provision to apply to Oregon domestic contract?)

· what is the reason that Oregon legislature would want interstate contract to be treated any different from domestic contract?

· you may not reasonably expect people from other states (or from foreign countries) to know about Oregon spendthrift law

· as to local law policy, this case would be binding, but this case is a inter-state case (the other side of the scale is California policy)

· in the case of true conflict, court defers to the legislature

Casey v. Manson Construction &  Engineering Co. and Osberg Construction Co., 1967

· Oregon case

· under Oregon local law, wife can sue for loss of consortium

· under Washington common law, although husband can sue for loss of consortium, wife cannot

· Oregon law favors plaintiff; Washington law favors defendant ( true conflict

· Court applies Washington law, applying Restatement 2d most significant relationship choice of law rule (shifting choice of law rule from Lilienthal v. Kaufman without explanation)

· If you apply New York choice of law rule, which law will govern here?

· the defendant acting in a state where the law favors defendant should not be stuck with law of another state

Bernhard v. Harrah’s Club, 1976

· Adopts comparative impairment: now the law of California

· tells a court facing truth conflict to apply the law of the state whose policy would be most impaired if its law is not applied

· this is different from weighing the interests of 2 states, but rather, is weighing the harm that would result if a state’s law is not applied

· doesn’t ask which state’s interest is greater

· derives from game theory approach – in the long run, if each state gives in where its harm will be less, but wins where its harm will be greater, all states will benefit

· California has drain shop statute; Nevada statute doesn’t impose civil liability on serving alcohol to the intoxicated, but has criminal statute making that a misdemeanor 

· California has an interest in compensating for injured, and in deterring tavern keepers from selling alcohol to obviously intoxicated persons

· Nevada doesn’t approve serving liquor to the intoxicated (criminal statute), but choices not to impose civil liability 

· this is a true conflict – the court adopts comparative impairment

· Nevada will be less impaired by the application of California law

· it doesn’t impose any new duty on Nevada bartenders, because the same behavior is already criminalized by Nevada law

· what’s the argument that California interest will be less impaired?

· California’s interest is compensating the injured

· the injured plaintiff can sue the driver

· this test can be difficult to apply

Offshore Rental Co. v. Continental Oil Co., 1978

· California plaintiff, injury was in Louisiana 

· under California law, employer can recover employee’s injury; under Louisiana law, employer cannot 

· Employer sues in California court

· Court: most states do not allow employer to recover

· what does that have to do with comparative impairment?

· The court turns comparative impairment into choosing the better law (better law approach)
Changes in Circumstances

Reich v. Purcell, 1967

· Missouri is the place of accident

· Defendant is Californian.  Plaintiff is from Ohio, but moved to California after accident (like the other Wisconsin case that turned out the other way)

· Court doesn’t count post accident move (if the court does, then this would be a case between 2 Californian parties – common domicile case)

· Court: if post accident move counts, forum shopping would be encouraged

· Ohio has a policy of full recovery (that doesn’t conflict with any interest of Missouri) – false conflict case)

Miller v. Miller, 1968

· Whether defendant’s post hoc move should deprive him the benefit of the law of his prior domicile state?

· ALI proposal (P. 622 – 23)

· Under § 6.01, mass tort cases will be under (d)(4)

· why would this be unattractive to plaintiff’s lawyers?

· allows manufacturers to choose and locate in states of pro-defendant law

· although ALI rule sounds pro-defendant, the advantage for plaintiffs is that it makes class actions easier to be certified 

· Depecage – situations where you apply different laws to different issues of the case

Ruiz v. Blentech Corporation, 1996

· Suit is brought in Illinois (which applies Restatement 2d – most significant relationship)

· Illinois: forum, place of injury

· California: location of manufacturer and successor manufacturer

· California has “product line exception”; Illinois doesn’t have the exception

· Usual choice of law rule: Issues of corporate law are governed by law of place of incorporation (In this case, California)

· nevertheless, the court applies the law of Illinois.  Why?

· Product line exception is tort law, not corporate law

· there’s an issue of successor liability, and another issue of tort liability

· as a matter of tort issue, Illinois has most significant relationship

Property

· Historically for conflict of law purpose, the law distinguishes movable and immovable properties (corresponds roughly with personal and real property – but not always)

· Restatement 2nd § 223 (P. 737)

· law of situs governs immovable properties (the same rule as Restatement 1st)

· advantage – certain and predictable (land is always in one place)

· Restatement 2nd § 244 (P. 762)

· movable properties

· applies most significant relationship 

· because it involves “conveyance” it always involve contracts – 
· therefore, you can characterize it as contract case and apply contract choice of law, or you can characterize it as property case, and apply property choice of law, or you can characterize it is tort (e.g., conversion), and apply torts choice of law rule.

In Re Estate of Barrie, 1949

· Decedent died domicile in Illinois, left real and personal property in Illinois, and real property in Iowa.  She left a will with word “void” all over the will.

· Illinois court denied the probation of will – Illinois property passed by intestacy

· What about the real property in Iowa?

· Iowa local law differs from Illinois local law in that Iowa law doesn’t allow writing “void” to revoke the will – under Iowa law, the will is still valid

· court applies Iowa law and passes the real property in Iowa by the will

· under law of both states, decedent could have revoked her will (but she has to complied with the formality of each)

· formality – states are concerned about the geneunace 

· why is not Illinois judgment biding on Iowa?  (preclusion rule will prevent re-litigation of the same issue)

· because local law applies to title in real property

· Suppose decedent thought about the validity of revocation of her will, what law would she consult?  Law of Illinois (place of her domicile)

· justification for situs law – land recording system is located in the state where the real property is located

· hard to see that it can be an issue when there’s no innocent third party to be protected

Hutchison v. Ross, 1933

-

Shannon v. Irving Trust Co., 1937

· the trust violates NY rule against perpetuity – why is it a strong policy of New York not violated?  
· Because both NY and NJ both have rule against perpetuity, but only with technical difference. 
· Therefore, the trust doesn’t violate NJ rule against perpetuity, so should be allowed here.

Family Law 

· lots of conflict of law issues

· focus on conflict of law issues in marriage

· legal rights and incidents that attached to the status of marriage

· legal status of marriage is only an element of the claim (e.g., paternity suit)

· Restatement 2nd on validity of marriage – a marriage satisfied the validity requirements of the state where the marriage was entered into will be valid everywhere else, unless it violates the public policy of the forum state

Wilkins v. Zelichowski, 1958

· NJ has the most significant contact

· the only reason they went to Indiana to get married was to avoid NJ rule

· the Indiana marriage will normally be recognized in NJ, unless it violates public policy of NY

· here, the court says underage marriage violates strong NJ public policy

In Re May’s Estate, 1953

· 2 New Yorkers went to Rhode Island to be married, and come back to NY 

· the marriage would violate NY’s incestuous law

· more than 30 years later, wife died.  Husband wants to be appointed as administrator of the estate

· Court: Husband has the right to be appointed as administrator if he is the husband.  Court applies Rhode Island law and recognizes the validity of marriage

· What interest did Rhode Island have in validity of the marriages between 2 New Yorkers?  Does the decision discriminate the poor who cannot afford to travel outside the state to get married and the ignorant who don’t know how to evade NY law?

· What is the policy against incestuous marriage?  Public morality and inheritance of negative genetic traits 

· Issue: inheritance (it’s not a dispute about the marriage; it’s a dispute about who is going to inherit)

· would applying NY law further NY underlying policy prohibiting incestuous marriage?  No, they were already married for a long time and already had children, and the wife was already dead.

· if NY void the marriage, reliance interest would be sacrificed (the husband has relied on the validity of the marriage)

· supposed during her life, the wife had sued for annulment, the case would become more like Wilkins case (maybe the court will treat it differently and void the marriage like in Wilkins).

· Compare usury cases – both NY and RI have policy against incest, they differ only at the margins of acceptable degree of consanguinity (at the fundamental level, both states have the same public policy)

· suppose a man married 2 women where it is legal, and moved to NY and died intestate.  Which wife will be entitled to inherit his property?

· can NY policy against polygamy be furthered by voiding the marriage now?  The man is dead, so no.

· both wives can inherit (disinheriting the second wife would be too harsh)

· P. 813 – some states have “covenant” marriage, which allows parties to make divorce more difficult (conflict of law issues when divorce is brought in other states)

· MA has a law that says people who are ineligible to marry in their own state cannot be married in MA (e.g., same sex, inter-racial…)

Chapter 9

· some kind of claims can be heard in federal courts, including some kinds of claims that don’t arise under federal law – 
· what happens when federal court hears cases arising under state law (particularly diversity cases)?  
· What rule of decisions should the federal court apply?

· Rule of Decision Act, part of Judiciary Act of 1789 (P. 644)

· Rule Enabling Act, 1934 – requires Supreme Court to prescribe procedural rule for federal courts

Swift v. Tyson, 1842

· a political case

· in the second half of 19th century, the federal courts were seen as protective of corporate interest as against agrarian/popular interest of the state

· jurisprudential – reflect traditional 19th century view of law that law exists independently (natural law/fundamental law)

Erie Railroad Co. v. Tompkins, 1938

· PA defendant; NY plaintiff; suit in NY federal district court

· when the case came to Supreme Court, none of the parties argued overturning Swift v. Tyson – the Court’s overruling of Swift shocked the parties

· Tompkins argued for federal common law

· Railroad company didn’t want Swift overruled, because railroad companies (multi-state corporation) were favored in federal courts (that applied federal common law)

· why multi-state corporations were favored – because railroads were typically incorporated in Delaware.  They always have a choice of where to sue when they sue other people.  But when other people sue them, they can always have a choice of whether to be sued in state courts or remove to federal courts (removal jurisdiction), unless that other party sue them in Delaware.

· The Court offered to overrule Swift v. Tyson for several reasons

1) Rule of Decision Act: footnote 5 (P. 646) – Note 4 (P. 649)

2) lack of uniformity between federal and state produces discrimination between citizens and non-citizens (p. 646)

· the Court goes on the say that Swift v. Tyson is unconstitutional (although the whole unconstitutional discussion didn’t cite any Constitution provision)

· not 14th Amendment – because 14th Amendment doesn’t apply to federal government

· in any event, anyone is not deprived equal protection when 2 different governments treat him/her differently (you are deprived equal protection only when 1 government treat you and another person differently)

· hard to see it’s a 10th Amendment problem – Court is not saying that Congress cannot regulate trespass of railroad companies 

· even if the Court says so, Congress is probably able to regulate based on interstate commerce
· Another way to look at Eire – a choice of law problem between federal government and the state

· from conflict of interest state point – is Erie a true conflict or false conflict?

· state contact – Pennsylvania injury, Pennsylvania plaintiff

· federal contact – injury took place within the boundary of the United States 

· to provide an unbiased forum for non-resident party 

· but does the forum has an interest in having its substantive law apply if its interest is to provide a forum?
· Note 3 (P. 649) – when there’s a substantive federal interest, there can be substantive federal common law 

· e.g., water right between states
· PA injury, suit brought in NY – Why PA law rather than NY law?  Was the Court applying independent federal choice of law rule?  Or was the Court applying NY choice of law rule?

· false conflict – applying NY choice of law rule or federal choice of law rule will have produced the same result in this case

Guaranty Trust Co. v. York, 1945

· outcome determinative test – whether federal court can apply its own law by characterize the law as “procedural”? 

Bernhardt v. Polygraphic Co., 1956

· issue: whether the arbitration clause should be enforced

· the Court says it is outcome determinative – but if it is outcome determinative, it is outcome determinative in a very different sense than Guarantee Trust (statute of limitation)


· you don’t know if arbitration and litigation will produce different result

· there was a federal arbitration act 

Byrd v. Blue Ridge Rural Electric Cooperative, Inc., 1958

· The issue will be determined by judge in state court, but determined by jury in federal court 

· outcome determinative in a sense similar to Bernhardt
· you can look at this case as application of conflict of interest 

· false interest (P. 656) – no state interest here (state law is just an historical accident); a federal interest (7th Amendment)

· Court moved away from outcome determinative test

Hanna v. Plumer, 1965

· Court swings back to outcome determinative in a different version

· look at twin aims of Erie as a context

1) discourage forum shopping

2) avoid inequitable administration of law

· However, in the subsequent cases, the Court treats both Byrd and Hanna as authoritative, and has made no effort to reconcile the 2 cases.

· Rule Enabling Act should not modify substantive rights (P. 660–61)

Walker v. Armco Steel Corp., 1980

· Court adopts a narrow federal rule to avoid conflict with state law (in other cases, Court has adopted broad reading of federal rule to find preemption)

Steward Organization, Inc. v. Ricoh, 1988 (P. 665)

· used as an exam question before

· Supreme Court caught everyone by surprise by saying that it is not an Erie question, but a federal statute interpretation question (transfer statute)

Gasperini v. Center for Humanities, Inc., 1996

· NY statute that was intended to make it easier to overturn jury verdict (excess amount of jury amount – “deviate materially” from reasonable amount)

· The Court decides to split the difference – federal district court should apply state standard, not the federal “shock of conscious” standard); on appeal, the court should apply abuse of discretion standard (???????)

· P. 726 Note

· breach date rule vs. judgment day rule

· NY applies judgment day rule – when U.S. currency declines in value fast, that rule creates incentive to delay judgment

· P. 454 Note

· Multilateral/bilateral approach to choice of law – look at the law of each forum that has contact with the case, and decide which one has the most significant contact and apply that law accordingly

· Unilateral approach to choice of law – the court only look at the forum law, and see if there’s enough contact to apply forum law.  If not, dismiss the case.

· e.g., divorce, worker’s compensation, criminal law

· federal regulatory statute (U.S. courts won’t apply foreign law.  They either apply forum law or dismiss)

· Restatement of foreign jurisdiction (handout)

· § 402 – basis of jurisdiction

· 402(1) – territoriality (long established basis of jurisdiction)

· (c) conduct outside the territory with significant effect in the territory (1)(c)

· 402(2) – nationality 

· 402(3) – protected principle (somewhat more uncertain, but limited principle)

· would apply to forgery of currency, terrorism, and organized drug crime

· 403 – exercise of prescriptive jurisdiction is unlawful if its unreasonable, even if it satisfied 402 requirements (generated more debate)

· codify “comity” aspect of jurisdictional prescribe (402 doesn’t look at foreign aspect at all; 403 takes into account the interest of other state or states (or country or countries) – 
· taking multilateral/bilateral approach

· relatively open ended test 

· you can find that exercise of jurisdiction by more than one country is reasonable, but the regulatory schemes are not compatible

· in this situation, the state is expected (but not required) to yield to the exercise of jurisdiction of another state, if that other state has more significant contact
· Settled Rule in the United States:

· If Congress enacted a statute that violates public international law, U.S. courts are bound to apply the statute, even if it violates public international (Congress can supersede public international by subsequent statutory enactment)

· fortunately Congress has usually stayed within international law (but Supreme Court has “helped” the Congress by applying “presumptions”)

· Congress is presumed not to violate international law; therefore it has to clearly state if it wants to violate international law.  Otherwise the statute will be interpret to be within the international law

· U.S. statutes is presumed to apply only in the United States, notwithstanding the traditional choice of law rule

Hartford Fire Insurance Co. v. California, 1993

· Majority: Title VII of Civil Rights Act does not apply, because 

· presumption that statutes only apply within the territory of the United States.  

· Scalia: If Congress wants to apply to U.S. employers outside the United States, it can amend the statute (and the Congress did after this case)

· 5-4 in favor of plaintiffs (Scalia dissented on behalf of 4 justices)

· It is settled that anti-trust law applies to outside the United States (conduct outside the United States that affects the U.S. market)

· but there’s issue of what kinds of effects counts

· but there’s also comity consideration (403 consideration) – should we also take into consideration of foreign interest, weight it against U.S. interest? 

· Europeans have their own anti-trust law

· the result is probably right, but the majority (Souter) reasoning is problematic

· Scalia reasoning is right, but has a fundamental mistake (the application of 403)

· whether the case raised the issue or prescriptive jurisdiction or subject matter jurisdiction

· Souter—this is a case of subject matter jurisdiction, and the court has subject matter jurisdiction to hear this case (no doubt that plaintiff’s cause of action arise from federal law)

· taking literally, Souter’s opinion doesn’t seem to allow consideration of any interest of foreign country (in this case England)

· P. 730 second paragraph – “we need that decide that question (of comity) that … 

· P.730 discussion of true conflict is mistaken: “true conflict” between domestic and foreign law (he confuses “true conflict” with “foreign compulsion”)

· 403 comment (e) only applies when there’s a true conflict (also mistakenly applied)

· Scalia – it is not about subject matter jurisdiction at all.  It is all about jurisdiction prescribed.  Calling it subject matter jurisdiction is simply confusing.  Obviously the court has subject matter jurisdiction, but the issue is whether the court has the jurisdiction to prescribe.

· the difference between the two:

· if the Court dismissed for lack of subject matter jurisdiction, the dismissal won’t have res judicata effect, and the plaintiff can bring suit again in other courts

· defendant moved to dismiss for failure to state a claim (that motion is based on prescriptive jurisdiction) – the conduct plaintiff alleged is not subjected to U.S. anti-trust law

· P. 732 – Charming Betsy principle (presumption)

· P. 733 – 403(2)(a), 403(2)(b) all point to England

· BUT look at what Scalia omits from his quote!!!

· omitted second part of 403(2)(a): “or substantial or foreseeable effect on the regulatory state” (applied the right analytical framework, but omitted the critical part of the Restatement)

· You have to always PLAN conflict of law issues in practice (otherwise you can easily screw up your client but failing to take conflict of law issues into account)

· if you see conflict of law problems when other people don’t, that makes a difference

· even when you don’t remember the specifics of the rules, remember to think spatial 
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