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Introductory Stuff

A. Evidence:

1. Definition 

a) Data presented 

b) To Court and Jury

c) As proof of facts 

d) In issue

2. Means of arriving at proof

B. Rules of Evidence

1. Designed to exclude improper evidence

2. Trier of fact may not always be trusted to use evidence as proof of a fact in issue, and may use evidence for improper issues.

a) Probative Value

(1) Value of the evidence as it pertains to a valid issue

(2) This weighs in favor of admissibility

b) Prejudicial Effect

(1) Likelihood that the evidence will be used for an improper cause

(2) This, obviously weighs against admissibility

3. Admissibility Will Occasionally Vary from Civil to Criminal

a) Criminal Proceedings bring up Constitutional Issues

(1) 6th Amendment 

(a) Fair Trial

(b) Confrontation Clause

(2) 5th & 14th Amendments 

(a) Due Process Clause

(b) Self Incrimination Clause

b) Civil Trial, Constitutional issues not as relevant

c) Burdens of Proof (discussed in depth later)

(1) Beyond a reasonable doubt (criminal)

(2) Clear and Convincing Evidence (some civil)

(3) Preponderance of the Evidence (usual civil)

C. Federal and State

1. Generally, it’s easier to get evidence admitted in federal court

2. In Diversity

a) Federal court is bound by

(1) Presumptions

(2) Privileges

(3) Competency

b) Rules of jurisdiction they are applying the law of

II. Judicial Notice TC “Judicial Notice” \l1
A. Generally

1. In re: Jury

a) In a Federal Civil trial, jury must take facts that are subject to judicial notice as conclusive of the fact at issue

b) In any Criminal Trial, judge must instruct jury that they “may, but are not required to accept as conclusive.”

2. Judicial Notice of Facts is a matter of law, and may be taken at any time, even on appeal.

B. Requirements

1. Facts not subject to reasonable dispute

a) Need not be a matter of common knowledge

b) Need only refer to a source or sources that no reasonable person could dispute.

2. In a criminal case, 

a) Confrontation Clause prevents taking of judicial notice on appeal.

(1) For Fed Cases (6th Amendment)

(2) For State Cases (14th Amendment)

b) If at trial, must take judicial notice before parties rest so that Δ may object

C. Types of Facts

1. Adjudicative Facts: Facts that trier would have to find in absence of taking of judicial notice in order to decide the case.

2. Legislative Facts: 

a) Facts that the legislature would have to have found in order to satisfy the rational basis test.

b) Need not be indisputable to be the subject of judicial notice.

c) May be used 

(1) To determine validity of statute

(2) To propagate common law

D. When Court is Required To Take Judicial Notice

1. FRE Rules 201(c) and (d)

a) Discretionary whether asked or sua sponte 201(c)

b) Mandatory when 

(1) Requested by a party and

(2) Provided with the necessary information

2. NY:

a) Adjudicative Facts

(1) In discretion of trial court 

(2) Can appeal as an abuse of discretion

b) Law of NY or Other Jurisdictions

(1) Mandatory without request

(a) Constitution

(b) Federal Laws

(c) State Laws of NY and all 49 of her sister states

(d) Rules & Regulations of NY state Agencies

(e) Local laws and county acts within NY

(f) NYC administrative code

(2) Required on request or May be taken without request

(a) Laws

(i) Private acts and resolutions of Congress and NY State Legislature

(ii) Ordinances and regulations of officers, agencies or governmental subdivisions of the state or of the US

(iii) Foreign laws and their political subdivisions

(b) Judicial notice is required if 

(i) Requested, and 

(ii) provided with proper documentation, and

(iii) give notice to opposing side

III. Presumptions TC “Presumptions” \l1
A. Generally TC “Generally” \l2
1. Definition

a) From proof of fact A,

b) Fact B must be found by the Jury

2. Typically, judge made law as a reflection of 

a) public policy

b) superior knowledge problem

3. Every presumption may be rebutted if ( has evidence to do so

B. Effect of Presumption TC “Effect of Presumptions” \l2
1. Presumptions of Law v. Fact

a) Presumption of Law

(1) If A then jury MUST find B

(2) A is the underlying fact that gives rise to the presumption that B is true

b) Presumption of Fact

(1) AKA Permissible Inference

(2) If A, then you may, but are not required to find B

2. NY

a) Usual Rule

(1) Jury determines whether presumption was rebutted

(2) Whether or not the side refuting B has presented sufficient evidence to overcome the presumption is a question of fact for the jury.

(3) The Judge instructs the jury about the presumption, and leaves it in their hands.

b) Rarely

(1) NY sometimes uses the bursting the bubble theory

(2) E.g. Employment discrimination

(3) NY Courts, typically, are not clear on this point

3. Federal Rules of Evidence FRE 301
a) Bubble bursting Theory

b) The Judge determines whether the presumption is still valid, before submitting it to the Jury.

c) Any evidence tending to show that B is not true destroys the presumption

C. Federal Presumptions in Diversity FRE 302 

1. Where state law gives a rule of decision, that state law is binding on a federal court

2. Related to Erie question

3. If state law provides a presumption, 

a) a Federal Court sitting in diversity is bound by 

b) that presumption, 

c) and the manner in which it is used.

(1) E.g. in NY, whether presumption is rebutted is a question of fact for the jury

(2) SDNY sitting in diversity would have to apply the NY presumption and the rule submitting it to the jury.

D. Ordinary Presumptions (NY only?)  TC “Ordinary Presumptions” \l2
1. Death After Absence EPTL:

a) Generally

(1) Person disappears without apparent motive

(2) Diligent search uncovers no evidence

(3) No other ready explanation

(4) Death is presumed after 3 years

b) Do not need to rely on presumption

c) In addition, if prove person was subject specific peril, presumption attaches immediately.  (Titanic, Sumatra hike in the jungle)

2. Agency Properly Performs its Business

a) Mail:

(1) If you mail a letter, it is received within 3 business days

(2) If you mail a letter in the same city, it is received the next business day

b) True for other government agencies and business practices

(1) Interoffice procedures:

(a) You need not show every step of the chain

(b) Need to only show that there is a procedure and that the procedure was begun.

(2) Office Mailing

(a) Need to show the letter was placed in the office receptacle, and the process for picking up office mail

(b) Do not need to show that X placed it in receptacle, Y picked it up, Z stamped it, A placed it in pick up bin, etc . . . 

3. Driver of a Car Drives with Owner’s Permission 

4. Presumption that victims in common accident each survived the other with respect to their own property

a) H & W die in a car accident

b) If no presumption

(1) H’s estate goes to W, then to children 

(2) W’s to H, then to children

(3) 4 estate taxes, rather than 2

5. Presumption of Continuance

a) Generally

(1) Prove existence of a condition

(2) Condition existed for a reasonable time prior to time of proof

(3) Condition continued for reasonable time after time of proof

b) Exception: Wills

(1) Testator keeps will on person

(2) After death, will cannot be found

(3) Presumption is that testator destroyed will with intention to revoke.

6. Ancient Documents

a) NY

(1) Generally

(a) 30 years or older

(b) No need to get witnesses

(c) Signatures presumed to be valid

(2) Any statements of fact are barred as hearsay

b) Federal Court

(1) Generally FRE 901
(a) 20 years old

(b) signatures presumed valid, no witnesses required

(2) FRE 803(16)

(a) Hearsay exception

(b) Any statement of fact is admissible for the truth of its content

7. Delivery of a Check

a) Presume check offered in payment of preexisting debt to receiver

b) Receiver may be barred because of dead man’s statute

8. Bailment

a) Bailee for profit

b) Fails to deliver

c) Failure is due to negligence or conversion

d) (not sure if this is an ordinary or strong presumption)

E. Strong Presumptions TC “Strong Presumptions” \l2
1. Effect

a) May need to Show stronger evidence than with ordinary presumptions

b) Usually must show clear and convincing evidence, rather than substantial evidence to rebut the presumption

2. Strong Presumptions

a) Legitimacy

(1) Child born to married couple

(2) Strong presumption that husband is father

b) Against Suicide

c) Validity of a Marriage

(1) Prove that couple held self out as husband and wife

(2) Opponent must show by clear and convincing evidence that there was no legal marriage

F. Presumptions of Fact/Permissible Inferences TC “Permissible Inferences” \l2
1. Effect

a) Jury may, but need not find presumed fact

b) Usually comes with criminal trials, where (’s Sixth Amendment Right to trial by Jury is at stake

c) SCUS

(1) Generally, in criminal cases presumptions of fact are okay if they are more likely than not true as applied.

(2) Keep In re Winship in mind, the government must prove every element of a crime beyond a reasonable doubt

d) CANY: regardless of language in penal code, NY State legislature always meant

(1) Permissible inference

(2) If more likely than not to be true as applied

2. Missing Witness Rule

a) In Criminal Cases

(1) The (
(a) Never Required to take the stand

(b) Court may instruct the jury that they “may not draw any adverse inference from the fact that the ( did not take the stand.”

(c) If ( asks, or requests the court not, the Court must go with (’s wishes

(2) Other than the (
(a) Requirements

(i) ( must take the stand or call witness on his behalf (door opener)

(a) Remember, ( does not need to do anything in criminal cases

(b) Any other rule would violate Sixth Amendment

(ii) ( fails to call material witness 

(iii) Over which ( has control

(a) Likely to be favorable

(1) E.g. Wife, Employee, Friend

(b) Favorability is measured at the time of the trial

(c) If witness is not favorable, neither side gets adverse inference

(b) Effect

(i) Creates a rebuttable presumption of fact that

(ii) Uncalled witness would not have supported the (’s version of the case.

(c) Problems

(i) What if wife only knows about the matter through confidential communications with Husband/(?  There may be a conflict between missing witness rule and spousal immunity.

(ii) Not yet decided in NY

(3) Prosecution

(a) Always considered to be under the control of the prosecutor:

(i) All police

(ii) Complaining witnesses

(b) If prosecutor calls 1 cop and not the other, ( gets presumption

b) Civil Cases

(1) Difference

(a) ( has no right not to testify

(b) ( may call (
(2) Can always get adverse inference for failure to call material, favorable witness or ( herself

c) In NY, either party may argue missing witness at summation, because it is not under the authority of the court’s charge

d) Cumulative Witnesses

(1) Where a group of witnesses would testify to the same exact transaction,

(2) Party need only call a representative sample

(3) (Usually done by stipulation)

3. Presence of a firearm in a vehicle is possession by all occupants

4. Person intends the natural consequences of their actions

IV. Burden of Proof TC “Burden of Proof” \l1
A. Civil TC “Civil” \l2
1. Preponderance of the Evidence

a) More likely than not that the event occurred or the condition existed

b) Ordinary burden of proof in civil cases

c) Also used for affirmative defenses in NY

(1) ( claims was under extreme emotional distress

(2) must show was by a preponderance of the evidence

2. Clear and Convincing Evidence

a) Highly probable

b) Standard used when public policy demands high burden

(1) Usually the product of judicial reasoning

(2) Take judicial notice of legislative facts

c) E.g.’s

(1) Paternity

(2) Unfitness of parents

(3) Involuntary commitment

(4) Adverse possession

(5) Unjust conviction

(6) Traffic law violations

(7) Termination of life support (living will) 

(8) Gifts 

(a) By deceased

(b) To fiduciary

(i) Must show capacity of donor

(ii) Lack of fraud, deceit, mistake, or undue influence

(9) Defamation (NY Times v. Sullivan) (“convincing clarity”)

3. Comparative Negligence (NY): 

a) Old rule: ( must show ( was free of negligence, otherwise no recovery

b) New Rule: Burden is on ( to show negligence of (
B. Criminal – Beyond a Reasonable Doubt  TC “Criminal” \l2
1. Definition(s)

a) A doubt founded in reason and not caprice or whim

b) Doubt that a reasonable person may have in a serious matter such as this based on the evidence or lack of evidence in this case

2. Every Element

a) In re Winship: Government must prove every element beyond a reasonable doubt

b) People v. Walker: 

(1) Jury need not believe any witness

(2) If only evidence admitted at trial tended to show ( was guilty, jury need not believe that witness

3. Defenses People v. Downs
a) Where a defendant raises a defense, government must disprove that defense beyond a reasonable doubt

b) IN NY, SELF DEFENSE IS A DEFENSE, NOT AN AFFIRMATIVE DEFENSE


(1) It is different from Extreme Emotional Distress (affirmative defense), which the ( must prove by a preponderance of the evidence

(2) The lack of justification (self defense) is effectively an element of the crime in NY.

(3) ( need only show a “scintilla” of evidence to raise the defense.

c) Summary

(1) Element of a Crime: government must prove beyond a reasonable doubt

(2) Defense:

(a) Once ( raises a scintilla of evidence tending to raise the defense

(b) The government must disprove it beyond a reasonable doubt

(3) Affirmative defense 

(a) (I did it, but I had a really bad day)

(i) Extreme Emotional Distress (mitigates to manslaughter)

(ii) Not guilty by reason of mental disease or defect in NY

(iii) Entrapment

(b) ( must prove by a preponderance of the evidence

(c) Exception:

(i) In Federal Court (Hinkley case)

(ii) Jodie Foster notwithstanding, Insanity defense must be proved by clear and convincing evidence

4. Confessions 

a) NY 

(1) People v. Huntley
(a) Confession must be voluntary beyond a reasonable doubt

(b) Proved to judge outside presence of the jury

(c) Remember, if Judge decides not to allow it, it can still be used to impeach the ( if the ( takes the stand.  Just may not be used in government’s case in chief.

(2) Jury can still find confession was not voluntary under the NY Constitution

(a) If jury finds that confession was involuntary (or not voluntary beyond a reasonable doubt)

(b) They can give no weight to it, and it is considered inadmissible

b) Federal Court

(1) Confession must be proved voluntary by a preponderance of the evidence

(2) Jury not given the option of finding confession to be involuntary, and therefore cannot find it inadmissible.  Jury may give it little weight, however. 

V. Province of Court & Jury TC “Province of Court & Jury” \l1
A. Generally

1. New York

a) Actions at Law

(1) (where damages are sought)

(2) usually have a right to jury

b) Actions at Equity

(1) Specific performance/injunctive relief

(2) Usually no jury

2. Usual Split of Power

a) Judge decides questions of law

(1) Jury determines pure questions of fact

(2) Determines credibility of witnesses

(a) People v. Walker, (NY later adopted by SCUS)

(b) Jury need not believe witnesses

(i) Receiving Stolen Goods

(a) Property was stolen

(b) ( knew it was stolen

(c) ( possessed the property

(ii) At trial

(a) ( conceded that he possessed the goods

(b) government offered thief to prove goods were stolen, ( tried to impeach witness

(c) Court told jury only question was whether ( knew that the goods were stolen

(iii) CANY

(a) That was reversible error

(b) Credibility of witness is for the jury only

(c) Court erred by telling the jury that whether the goods were stolen was a given 

b) Jury decides 

(1) questions of fact and 

(2) mixed questions of law and fact

(a) there is a standard of law that reasonable people could disagree whether or not it was met

(b) e.g. due diligence

3. When is a Jury required

a) Criminal

(1) Crime is punishable

(a) Does not matter what the ( got

(b) Whether it was possible to get more than 6 months

(2) By 

(a) 6 months or less AND/OR

(b) $500 fine or less

(3) No jury required

b) This is the SCUS interpreting the Sixth Amendment ( applies to the states through the Fourteenth Amendment

4. Jury Nullification

a) Inherent power of the Jury to acquit against the weight of the evidence

b) Double Jeopardy Clause prevents retrial

c) Jury is entitled to right, but need not be instructed about it.  The end result is that it is not error for the trial court to instruct the jury that, if they find all the elements of the crime beyond a reasonable doubt, they must find the ( guilty.

B. New Trials 

1. Verdict Against the Weight of the Evidence

a) Standard: 

(1) Verdict was

(a) Not based on any proper evaluation of the evidence OR

(b) Not based on a fair interpretation of the evidence 

(2) For award of money damages: amount deviates materially from what would be reasonable compensation

b) Result is NEW TRIAL, not entry of judgment for opposing party

2. Legal Insufficiency

a) When there is not enough evidence, as a matter of law, to base the jury’s verdict

b) Trial court may enter judgment for the opposing party.

c) E.g.

(1) Verdict for the (
(2) legal insufficiency of evidence offered at trial

(3) Set aside verdict, enter judgment for (
3. Double Standard in Criminal Cases

a) Court may not reverse acquittal

b) Court may reverse conviction and order a new trial

(1) Reversible error at trial

(2) Juror misconduct

(3) Newly discovered evidence not previously discoverable through due diligence

c) If evidence is legally insufficient as a matter of law

(1) Directed verdict of acquittal (on appeal)

(2) Trial Order of Dismissal (NY CPL § 290.10)

(a) If case goes to jury, jury convicts, and trial court jnov’s (enters a trail order of dismissal notwithstanding the verdict)

(b) Appellate court can reverse and reinstate the verdict without offending Double Jeopardy Clause.

(c) Sufficiency of evidence to support the verdict is a question of law.

4. Juror Misconduct/Experiments

a) Misconduct

(1) Generally court will not entertain juror testimony about flaws in the process (juror intoxication).

(2) Jurors may testify to external influences (delivery of newspapers)

(3) Tanner v. United States
b) May experiment only if comes from normal human experience

C. Witnesses

1. Credibility

a) Usually, question of fact for the jury

b) Witness is incredible as a matter of law

(1) Civil

(a) Judge may enter judgment notwithstanding the verdict if finds witness was incredible as a matter of law (contradicted himself, etc.)

(b) Very rare

(2) Criminal

(a) May find government’s witness incredible

(b) Have to suck it up for (’s witlesses.

(c) Unless you’re Judge Duffy of SDNY

2. Inquiring

a) Judge may inquire to clarify the testimony of a witness

b) In either civil or criminal cases

c) But must remain impartial

VI. Real Evidence  TC “Real Evidence”\l1
A. Generally

1. Requirements for Admissibility

a) Relevant

b) Genuine

c) Probative value greater than (NY) or equal to (Fed) prejudicial effect

2. Probative Value v. Prejudicial Effect

a) Definitions

(1) Probative Value: the ability of the evidence to allow the finder of fact to decide that a relevant and material issue

(2) Prejudicial Effect: the likelihood that the finder of fact would use the evidence for an improper purpose

b) New York

(1) Probative value must outweigh the prejudicial effect

(2) Tend is to not admit evidence

(3) Judge weighs all of the factors outside the presence of the jury

(4) Must convince the judge by a preponderance of the evidence

c) Federal Court

(1) Evidence is admissible unless the probative value is substantially outweighed by the prejudicial effect.

(2) Federal Judge must allow the evidence if a rational juror could find the evidence relevant, genuine, and probative

(3) Easier to get evidence admitted in federal court

B. Physical Evidence

1. Qualifications for Physical Evidence

a) Evidence itself

(1) Must be a fair and accurate representation of what it purports to show

(2) Must assist the jury in understanding 

b) Foundation

(1) Creator of evidence must describe how the evidence was created and that it is a fair and accurate representation of what it purports to show

(2) If creator is unavailable anyone who saw 

(a) the subject depicted by the evidence and 

(b) the evidence itself, 

(c) and can testify the evidence is a fair and accurate depiction of what she saw.

(3) If there is no “creator” of the evidence (surveillance tapes)

(a) Need only show that a procedure was followed

(b) And that the procedure yields accurate results

2. When witness becomes physical evidence

a) May show _______ of injury

(1) Nature

(2) Extent

(3) Effect

b) Fact that evidence can be easily faked does not matter

c) If exhibit rather than witness, there is no need to swear in

3. Discovery

a) NY CPLR § 3101 provides that opposing parties are entitled to films or materials prepared for litigation, but does not say when

b) Every AD has held that must be produced during discovery

C. Stuff I wasn’t in Class for

1. Must produce X-rays in court

2. Foundation may be laid to prove authentic

3. Prior Identifications

a) Admissible if confirms in court identification

b) Identification of ( in a neighborhood video canvass is not unduly suggestive

c) Mugshots too suggestive, lineups are okay

d) ( may use any prior incorrect identification

4. Photos of victim

a) Okay to show element of the crime but not to inflame jury’s emotions

b) Use typical test probative value vs. unfairly prejudicial effect

D. Stipulations

1. Usually court may not compel a party to stipulate

2. May be altered by statute

a) 3 strikes rule

b) Government may be compelled to stipulate to prior felonies

c) NY CPL § 200.60

d) SCUS: may stipulate in open court before jury, but may be required not to tell jury what felony (??) (Old Chief v. United States, 1997)

E. Jury Investigations

1. Jury may only investigate crime scene if accompanied by court, defense counsel and prosecution (Confrontation Clause)

2.  Jury may use common sense or experience in reaching the verdict

VII. Circumstantial Evidence TC “Circumstantial Evidence” \l1
A. Generally

1. Definition:

a) Evidence of collateral facts from which

b) Fact at issue can be inferred

2. Just as valid as direct evidence.

3. Circumstantial evidence is a convincing chain of inferences that lead to a conclusion

4. Aside

a) In NY, used to require body in murder trial

b) 1994 CANY  reversed, but there was a confession/admission that could have supplied the necessary direct evidence

c) Chimes case may hold that there need not be a piece of evidence that alone proved beyond a reasonable doubt the (’s guilt

B. Moral Certainty TC “Moral Certainty” \l2
1. Only used in NY

a) And only in cases where there is only circumstantial evidence

b) Federal Court still uses reasonable doubt standard

2. Definitions

a) All other reasonable conclusions must be excluded to a moral certainty

b) I.E. evidence must exclude, to a moral certainty, every reasonable hypothesis of innocence

3. This equates to reasonable doubt

C. Character Evidence for Impeachment TC “Character Evidence for Impeachment” \l2
1. Generally

a) Special form of Circumstantial Evidence

b) Reputation v. Character

(1) Reputation: What other people think

(2) Character: what the person is made of

(3) Only reputation may be testified to, since character is intangible

2. Criminal TC “Criminal” \l3
a) There must be a door opener

(1) There must be a relation between the character trait and the crime charged

(2) Door openers

(a) Defendant calls character witnesses on own behalf, prosecution can ask witness about (’s prior bad acts to test witness’s knowledge

(b) ( puts character at issue when she takes the stand

(3) Propensity is not a valid theory of the crime

b) New York 

(1) Sandoval, Prior bad acts

(a) Test

(i) Testimony of prior bad acts permitted unless probative value substantially outweighed by unfairly prejudicial effect

(ii) Opposite of normal test, here tie goes to the prosecutor, tend is let evidence in

(b) Hearing held outside presence of jury to let ( know what will get in if he testilies

(2) Bad Acts

(a) Applies to prior bad acts of all witnesses

(b) Applies to any type of crime

(c) Applies to any crime, no matter how old, age goes to relevancy, not admissibility

(d) Fraud/Perjury/False Statements are all balanced as other crimes

(3) Appeal

(a) ( may decide not to take the stand and appeal or

(b) take the stand, let the government impeach and then appeal

c) Federal Court

(1) Ordinary Witnesses

(a) Follow NY rule

(b) (Same as all evidence in Federal Court, prejudicial effect must substantially outweigh the probative value)

(2) (
(a) Probative value must be greater than the unfairly prejudicial effect

(b) Tie goes to the (
(c) (Same as NY’s normal evidence rule)

(3) Bad Acts

(a) Must be a felony

(b) Must be within 10 years of trial

(c) Exception

(i) Fraud5, Perjury, False Statements

(ii) Gets in, even if only a misdemeanor

(4) Appeal

(a) ( must take the stand in the face of an “erroneous” determination

(b) if ( does not take the stand, any error is deemed harmless

(c) ( may not, however, steal the government’s thunder and still appeal

3. Civil TC “Civil” \l3
a) Character testimony is usually not admissible

b) May be admissible in causes of action where character is a valid issue 

(1) Negligent entrustment cases

(a) ( must show that ( negligently entrusted property to 3dp

(b) 3dp character trait (drunkeness, trustworthiness) is therefore at issue

(2) Chastity cases

(a) Is this still a cause of action?

(b) Chastity, obviously at issue

4. Door Openers In Criminal Cases TC “Door Openers” \l3
a) Generally, Two situations allow government to put on character testimony

(1) ( or the Elements of the crime put character at issue

(2) ( takes the stand in own defense

b) Character Directly at issue

(1) Government can call opposing witnesses to testify only against those traits that are put at issue

(2) NY CPL § 60.40(2)

(a) Prior conviction of any offense

(b) That tends to negate character trait put at issue

c) ( calls witnesses to testify to character

(1) character witnesses testify to good reputation

(2) prosecutor may ask witness about (’s prior convictions or bad acts to test witness’s knowledge of (’s reputation

d) ( takes the stand

(1) Credibility automatically at issue

(2) Government can ask about any prior act, even if uncharged

(a) Government must have good faith belief ( committed the act

(b) Proving it

(i) Uncharged act

(a) ( denies it

(b) government is stuck with that answer

(c) Except Drug Use 

(1) goes to credibility

(2) not collateral as with other bad acts

(ii) Prior conviction, government can prove conviction occurred.

(c) In Federal Court, cannot use prior convictions to rebut

(i) May use conviction to test witness’s knowledge of defendant’s character

(ii) But not as independent evidence tending to show lack of that character trait.

5. What may be asked about

a) If character at issue or ( testifies

(1) Bad reputation as a witness

(2) Prior convictions

(3) Bad reputation for truth and veracity

(4) Prior bad acts, but if denied, cannot prove

b) Cross Examination

(1) Can ask character witness about whether they heard rumors about character trait, that ( was arrested or indicted

(2) Goes to extent of witness’s knowledge

c) Youthful offender

(1) Cannot ask about charges or conviction

(2) May ask about underlying act (can you prove it if denied?)

d) Pending Indictments

(1) Cannot ask about pending criminal proceedings

(2) Would force ( to plead the Fifth Amendment

6. Differences Between NY and Fed

a) Reasonable Doubt

(1) NY: (’s good character evidence may create reasonable doubt

(2) Fed: ( not entitled to jury instruction

b) Opinion

(1) NY: opinion of character witness not allowed

(2) Fed: sure, go ahead

7. Victim’s Character TC “Victim’s Character” \l3
a) NY

(1) Where an element of a defense requires the victim to have a character trait, ( may only offer evidence to show that ( knew of that trait

(2) E.g.

(a) Self defense case

(b) ( wants to show victims propensity or violence

(c) But self defense requires that ( reasonably believed ( was in danger, therefore

(d) ( can only show that ( knew about victims propensity, and only the propensity that ( knew about at the time of the incident in question

b) Federal Rule 404(a)(1) & (2)

(1) Victim’s Character

(a) Victim’s propensity is some evidence that defense exists

(b) Testimony gets in, even if ( did not know about propensity/character trait

(c) Government can prove peacefulness of victim even if ( only offers some evidence (very little) that victim was aggressor

(2) (’s propensity for violence 404(a)(1)

(a) if ( offers any evidence that victim was aggressor

(b) government may prove (’s propensity for violence

c) Prior Threats by victim against (
(1) Goes to ( state of mind

(2) Circumstantial evidence that threat was carried out

d) Sex Crimes

(1) Old rule

(a) ( could prove bad character of victim

(b) e.g.

(i) consensual sex with others

(ii) bad reputation for chastity (I’d hardly call that bad)

(iii) prostitution

(2) CPL § 60.42 (Rape Shield Law) May only prove

(a) Tends to prove prior consensual sex with accused

(b) Convicted of prostitution within 3 years

(c) Rebuts government’s evidence that victim did not engage in

(i) Sexual intercourse

(ii) Deviate sexual intercourse

(iii) Or sexual contact during a given period of time

(d) Rebuts government’s evidence that the accused was the cause of pregnancy or STD’s of victim (she got it from someone else)

(e) OR (catchall) “relevant and admissible in the interests of justice”

(3) Federal Rule 412

(a) Not admissible

(i) Victim engaged in other sexual behavior

(ii) Sexual predisposition of victim

(b) Admissible if otherwise okay (hearsay, etc)

(i) Criminal cases

(a) Evidence of specific instances that tends to prove another source of physical evidence (semen, etc)

(b) Specific instances of sexual conduct between the accused and the victim tending to prove consent

(c) Constitutional rights catchall

(ii) Civil cases

(a) If otherwise admissible under the rules

(b) Probative value substantially outweighs the prejudicial effect and danger of any harm to victim

(c) Must be placed at issue by victim 

(4) Generally (catchalls)

(a) Proof of bias to lie on the stand

(b) Evidence tending to show fabrication

(c) Show (’s state of mind (emails tending to show victim told ( that she engaged in S&M with her boyfriend)

e) Evidence of Sexual Character in Non Sex Crimes

(1) May be admitted only in the interests of justice

(2) CPL § 60.43

D. Prior Bad Acts for the Case in Chief TC “Prior Bad Acts for the Case in Chief” \l2
1. People v. Molineux 

a) MIMIC Rule

(1) Motive

(2) Intent

(3) Mistake or Accident (absence of)

(4) Identity

(5) Common Scheme or Plan

b) Test for admissibility

(1) MIMIC is not exhaustive

(2) If fall under these categories government can usually use prior bad acts as circumstantial evidence ( committed this crime

(3) The test is still probative value v. prejudicial effect, these categories are almost always admissible

2. Categories

a) Motive

(1) Existence of prior bad act proves need for ( to commit the charged crime

(2) E.g.

(a) Robbery of Bank

(b) ( kills cop on the way out

(c) proving robbery proves motive to kill cop

(3) Talented Mr. Ripley

b) Intent

(1) Usually, commission of the crime is sufficient to show intent

(a) Pulled the trigger

(b) Therefore intended to kill

(2) Where repetition of act is circumstantial evidence of intent

(3) E.g.

(a) Receiving stolen goods

(b) ( has received stolen goods in the past

(c) ( need not have known they were stolen

(d) repetition indicates unlikely that ( did not know in this case

c) Mistake or Accident, absence of

(1) ( claims act was accidental

(2) proof of prior, similar “accidents” can show this was no accident

d) Identity

(1) ( used particularly unusual weapon or method of committing crime

(2) can prove prior bad acts to show ( committed this one

e) Common Scheme or Plan

(1) Each and every crime was necessary to achieve a particular result

(2) E.g.

(a) ( 3rd in line for inheritance

(b) kills of other 2

(c) government can offer evidence on one and the common scheme to get the other

(d) Kind Hearts and Coronets (Alec Guiness)

3. Ventimiglia
a) Holding: don’t leave your woman

b) Hearing outside the presence of the jury

c) Determines whether the prior bad acts will be admissible

d) Standard

(1) Evidence will be accepted if probative value is greater than prejudicial effect 

(a) (tie goes to () 

(b) normal NY rule

(2) In Federal Court, Rule 403: admissible unless probative value is substantially outweighed by unfairly prejudicial effect

(a) Normal Fed Rule

(b) Tie goes to government

4. Propensity 

a) Generally, not allowed

b) Exception: Where legislature allows it to be considered

(1) Federal Sex Crimes

(a) Sex offenders FRE 413
(b) Child Molestation FRE 414
(c) Both in civil and criminal cases FRE 415
(2) Or if propensity shows likelihood of an element

c) Government allowed to show prior acquittals for same crime (Dowling v. United States)

(1) Does not offend Double Jeopardy

(2) Admissibility relies on preponderance of the evidence standard, conviction is beyond a reasonable doubt

(3) But, Not in NY (People v. Acevedo)

E. Relevancy conditioned on Fact TC “Relevancy Conditioned on Fact” \l2
1. Example

a) Propensity shows likelihood of element

b) Receiving stolen goods cases

2. Federal FRE 104(B)

a) General rule

(1) If the relevancy of evidence is conditioned on a finding of fact,

(2) The jury decides the fact and therefore the relevancy

(3) Burden of proof is preponderance

b) In the case of propensity

(1) Jury decides if inference from propensity to knowledge that the goods were stolen is reasonable

(2) Judge merely determines whether a reasonable juror could so find

3. NY

a) Clear and Convincing Evidence

b) May be limited to propensity evidence (not yet decided in NY)

F. Post Accident Repairs TC “Post Accident Repairs” \l2
1. Generally

a) Do not allow testimony of post accident repairs

b) Public policy concerns, would prevent repairs

2. May be used to show

a) Ownership and control

b) Feasibility of repairs

3. NY

a) Design Defects in Strict Liability in Tort

(1) Not allowed to show evidence of design defect

(2) Negligence is not an element

(3) Redesign could be natural course of progress, or to make the product better.

b) Manufacturing Defects

(1) Change in manufacturing process

(2) May show as evidence of defect

4. Federal FRE 407
a) Evidence cannot be used to show

(1) Negligence

(2) Culpable conduct

(3) A defect in a product

(4) A defect in a product’s design

(5) A need for a warning or instruction

b) Except

(1) Prove ownership

(2) Control

(3) Feasibility of repairs

(4) If controverted

(5) For impeachment

G. Habit TC “Habit” \l2
1. Generally

a) Different from Propensity and Character

b) Habit is 

(1) Consistent response to an often repeated activity

(2) Limited to conduct of actor only, and the actor is completely in control of the activity

(3) Specific activity,

(a) Can’t show he had a habit of lying

(b) Can show she was in the habit of getting drunk at Gantry’s on Thursday nights

2. New York

a) Admissible in either criminal or civil cases

b) Admissible in criminal cases if conduct is not criminal

3. Federal FRE 406
a) Admissible to prove the conduct in question is consistent with habit

b) Must be specific conduct, otherwise goes to character

H. Miscellaneous TC “Miscellaneous” \l2
1. Offer to medical bills not allowed to show consciousness of guilt

2. Physical capacity to commit crime

a) Usually okay

b) Especially when special skill or knowledge is required

3. Physical Condition of a Place: usually okay

4. Insurance 

a) Not allowed to show negligence

b) (maybe to show ownership/control)

5. Custom in industry, may be used to show negligence if did not conform with custom

6. Value of real property in similar place at similar times

VIII. Examination of Witnesses TC “Examination of Witnesses” \l1
A. Recollection

1. Generally

a) Anything can be used to refresh recollection:

(1) “Does this ham sandwich refresh your recollection?”

(2) “Oh, yes, it was Wednesday, October 27th.”

b) May not use Hypnosis

(1) Taints recollection

(2) Once hypnosis is administered, you’re pretty much screwed

2. What if witness’s recollection is not refreshed?

a) Hit them, hard.

b) Or offer the Past Recollection Recorded into Evidence

(1) Hearsay Exception

(2) Requirements

(a) Recollection was fresh when recording was made

(i) Used to be 28 hours

(ii) Now 30 days

(b) No present recollection, even if refreshed

(c) Recording is in fact an accurate representation

(i) Foundation must be laid

(ii) Two ways

(a) If recording was made by witness, ask 

(1) Are they are in the habit of recording things accurately

(2) Do they recall recording this accurately

(b) If recording made by another contemporaneously

(1) Are they in the habit of recording things accurately

(2) Did they recall making this accurately, repeat the information

(c) If recording is from newspaper

(1) Witness must testify that they recalled, at the time of the incident, what was recorded

(2) They also must be able to handle the truth, because we live in a world with walls, and those walls need to be guarded by men with guns.

B. Discrediting of a Witness

1. Past Convictions, can prove if denied

2. Past Bad Acts

a) Must have good faith belief

b) If denies, cannot disprove

3. Bad reputation for truth and veracity

4. May prove substance abuse

a) At time of trial or

b) At time of incident

5. (Generally anything that effect the ability to observe, remember, recollect)

6. Bias

a) NY

(1) Particular reason to lie in this case

(2) Swore an to lie (la cosa nostra)

b) FED

(1) FRE do not specifically address bias

(2) Implicit in FRE 401 & 402
(a) All relevant evidence is admissible

(b) Relevant means 

(i) Any evidence having any tendency to make

(ii) The existence of any fact that is of consequence

(iii) More or less likely to be true

C. Prior Inconsistent Statements

1. Bound by a Witness

a) Problem

(1) If you call a witness

(2) Are you bound by their answer?

(3) Can you impeach?

b) Federal Rule FRE 406
(1) Any witness may be impeached

(2) By any party

c) NY

(1) Not bound by witness’s testimony: Can provide other testimony tending to refute portion of testimony

(2) May not impeach

(a) For any reason except

(b) Prior inconsistent statement

(i) In the form of a writing, signed by the witness

(ii) In the form of a statement made under oath

2. Adverse Witness

a) If one party fails to call a witness

b) Can get missing witness charge (and/or?)

c) Call witness as hostile

(1) Can cross examine 

(2) Can lead

(3) May not impeach except for signed, inconsistent writing

d) NY Criminal Cases CPL § 60.35

(1) May only use prior inconsistent statement to impeach if it

(2) Tends to disprove calling person’s position at trial, not if merely inconsistent

3. Case in Chief

a) NY

(1) May not use for case in chief

(2) May not use in such a way that jury learns contents (refresh), if can’t use to impeach

b) FED

(1) Any prior inconsistent, sworn statement may be used in case in chief or to impeach

(2) Under FRE 803(d)(1), not hearsay

4. Prior consistent statements

a) Generally not allowed

b) If witness has motive to fabricate, calling party may offer if statement was made prior to motive 

c) Fed court:

(1) Case in chief or

(2) To credibility

d) NY: goes to credibility only

IX. Hearsay TC “Hearsay” \l1
A. Generally

1. Definition

a) An out of court statement

b) Offered in court

c) For the truth of its contents

2. Admissible if

a) Is not hearsay

b) Meets one of the 27 exceptions

3. FRE have several “this is not hearsay” categories, even though the statements are technically hearsay.

4. Terminology

a) Declarant: person who spoke out of court statement

b) Witness: one testifying (repeating out of court statement)

5. Piggybacking Exceptions

a) FRE 805

b) E.g.

(1) Cop takes statement on notes from ( at scene of accident

(2) Cop, tragically, as all hypothetical people do, dies prior to trial

(3) 2 Hearsay exceptions

(a) Cop had business duty to record statement

(i) Business records exception

(ii) Gets document in (not necessary if cop lives)

(b) Statement was an admission

(i) Can be used against declarant if party at trial

(ii) This gets the content of the document in

B. Pedigree TC “Pedigree” \l2
1. Generally

a) When third party wants to prove 

(1) that the declarant was a member of a particular family or 

(2) introduce statements of declarant about the family

b) Witness need not be part of family

c) Example:

(1) Need to prove A and B are related

(2) B, as is often the case in evidence hypos, is dead

(3) C, witness, heard B say “A is my daughter”

(4) C may testify at trial

2. NY

a) Requirements

(1) Declarant is a member of the family she spoke about

(2) Declarant is dead at the time of trial (some lower courts have modified this to unavailable)

(3) Statement was made prior to trial without any motive to falsify

(4) Witness can be anybody

b) Exceptions

(1) Dead Man Statute

(a) Witness may not testify to dead declarant’s statement if

(b) Witness has a personal stake in the matter

(2) If there is a question about the validity of declarant’s relation to family, must offer independent evidence:

(a) E.g.

(i) Marriage certificate

(ii) Joint bank account

(iii) Held self out to be married, etc.

(b) ??? 

3. Federal Rule

a) FRE 804(b)(3)

b) Rule

(1) Declarant unavailable, need not be dead

(2) Declarant need not be family, but can be close associate

(3) Timing goes to weight, not admissibility

C. Business Records TC “Business Records” \l2
1. New York CPLR § 4518

a) Foundation

(1) 3 questions

(a) were records made in the ordinary course of business

(b) was it part of business to make these records

(c) records were made at or about the time of the event depicted

(2) First two questions are different

(a) Goes to whether records in general were kept

(b) Goes to whether this particular information was always part of the ordinary record

(c) E.g.

(i) Loading dock

(ii) Usually keep track of time in and time out of trucks and index by company delivering

(iii) Record in question also indicates truck’s license plate

(iv) Record not allowed as business record, fails second question

(v) May get is as past recollection recorded, or use to refresh recollection

b) Any party may benefit from properly founded records

c) Business Duty

(1) Record maker need not have personal knowledge of record, 

(2) so long as every person in chain had a business duty to make relay accurate information.

d) How to admit records

(1) Normal business records

(a) Get witness from business to answer the 3 questions

(b) Witness brings original records to court

(2) Governmental or Hospital Records

(a) Same foundation required

(b) May be on sworn certificate, no need for a live witness

e) Accident reports by agency

(1) Inherent conflict goes to weight of the evidence

(2) Ancillary reasons to create accident reports accurately

2. Federal Rule

a) Differences

(1) Do not need live witness for any exception

(2) Reliability of accident records goes to admissibility (odd turn)

(3) Prosecutorial records not allowed if infected with prosecutorial zeal

b) FRE 803(6)

3. Patients

a) Patients are considered to have business duty to accurately report symptoms

b) Limited to information necessary for diagnosis and treatment

D. Declarations Against Interest TC “Declarations Against Interest” \l2
1. Declaration Against Interest

a) This is different from Admissions

b) Requirements

(1) This is a statement made by a non-party 

(2) that is against their own interest at the time they made it, 

(a) pecuniary (traditionally only valid interest)

(b) penal

(i) if made out of court

(a) Fed Courts require corroboration

(1) Existence of declarant

(2) [nexus] between declarant and acts in statement

(3) sufficient indicia of reliability

(b) NY allowed to exculpate (
(ii) If made in court (indicia of reliability) usually okay

(a) If there was a deal made, disfavored

(b) If no deal, okay but may have to redact portion that inculpates (
(1) Conspiracy charge

(2) One co( pleads and allocutes

(3) Can read in what co-( did, but not that there were others.

(iii) Collateral fact doctrine

(a) If fact stated is not necessary to statement or not itself against the interest, it must be redacted

(b) “Every Saturday I have a sodomistic relationship with a parrot, and Fred watches.”

(1) First part is, obviously, against interest

(2) Second part is collateral

(c) Collateral facts absolutely barred in criminal cases

(iv) Statements made in Police Custody

(a) Not reliable

(1) Collateral facts

(2) In favor of declarant’s interest because in custody, seeking a deal

(b) Usually not allowed

(v) Statements made to friends

(a) Admissible if there is independent evidence of reliability

(b) People v. James, sergeant’s exam

(c) proprietary

(3) and the declarant is unavailable

(a) out of jurisdiction

(b) cannot be found within the jurisdiction with due diligence

(c) pleads the Fifth

(d) dead

2. Vicarious Admissions

a) Different from both admission and statement against interest

b) Definition

(1) Made by a non party

(2) Treated as an admission based on agency, against party

c) NY

(1) Only valid if declarant had authority to speek

(2) Not allowed for low level employees

d) FED

(1) If you have authority to act and bind,

(2) You have authority to speak and bind

E. Dying Declaration TC “Dying Declaration” \l2
1. NY

a) 2 part test

(1) must actually be dying

(2) declarant must know they are dying and have abandoned all hope of recovery

b) May only be used in homicide cases where the declarant is the victim

2. FED

a) Rule 804(b)(2)

b) Test

(1) Homicide or civil cases

(2) Declarant must be unavailable, but need not be dead

(3) Declarant must believe that they are dying

F. Present Sense Impression TC “Present Sense Impression” \l2
1. NY

a) Relatively new in NY (1993)

b) Different from excited utterance

(1) EU: declaration made when excited

(2) PSI: not excited at all, calm, but no opportunity to reflect or lie

c) Test

(1) Witnessed events

(2) Reported them as they were occurring or immediately thereafter

(a) “There!  I just saw him jump the fence.”

(b) “There was just a thump on my air conditioner. . . . Him?  No I think he’s still eating his McDonald’s.”

(c) Cannot wait even a few minutes

(3) Must be corroborating evidence that everything happened as declarant said

(4) Declarant may be available at trial

2. FED

a) FRE 803(1)

b) Differences

(1) Declarant need not be unavailable (same as NY, sorry)

(2) No need for corroboration

3. Past pain to MDs

a) NY: not allowed

b) Fed: allowed if given to chain of health care professionals

G. Excited Utterance TC “Excited Utterance” \l2
1. Declarant made statement while excited

a) Spontaneous utterance

b) Response to question, doesn’t matter

2. Old rule require declarant be participant in event that gave rise to excitement, now may be witness, but must be excited

3. Don’t matter

a) Unavailability doesn’t matter

b) Corroboration not required

H. State of Mind TC “State of Mind” \l2
1. These are not technically hearsay

2. If the statement is offered for proof of the declarant’s state of mind, it is not offered for the truth of its contents;

a) Witness: “He was nutso”

b) Atty: “Why do you say that?”

c) W:“ He said ‘I am Batman’”

d) Atty: “And he’s not Batman?”

e) W: “No, I am.”

I. Declaration of Intention TC “Declaration of Intention” \l2 
1. Hilmon, and future events

2. Federal Courts

a) If it’s about future events, it’s about intent, and therefore not hearsay but circumstantial evidence of what happened

(1) “I’m going to Wyoming with Psycho Sal.”

(2) Admissible, not for the truth that he went with Sal, but that he intended to.

b) FRE 803(3) intent only, but does it really matter?

3. NY

a) Pure Hilmon
b) Show independent evidence of reliability

(1) Serious intention

(2) Likely to occur

c) Gets in for 

(1) Intent to do act

(2) Fact that act was actually done

(3) And, fact that other person mentioned by declarant was also involved

d) Declarant must be unavailable

J. Prompt Complaint TC “Prompt Complaint” \l2
1. Victim issues prompt complaint to authorities

2. May only be used to establish fact that crime occurred, not collateral facts

3. E.g.

a) “Charlie raped me.”

b) May be used to establish rape, but not that Charlie did it

K. Former Testimony TC “Former Testimony” \l2
1. NY

a) NY Civil CPLR § 4517

(1) Testimony made under oath

(2) Cross examined

(a) By same party testimony is offered against

(b) Based on same issues

(3) Witness is unavailable

(a) E.g.

(i) Incompetent

(ii) Dead (they usually are)

(iii) Pleads Fifth?

(iv) Etc.

(b) Except for MD, they’re very busy

b) NY Criminal CPL § 670.10

(1) Testimony given under oath

(2) At

(a) Trial of accusatory instrument

(b) Hearing on a felony complaint

(c) Conditional examination of a witness in a criminal proceeding

(3) Declarant unavailable

2. Federal

a) FRE 804(b)(1)

(1) Declarant unavailable

(2) Sworn testimony

(3) Same motive and opportunity to cross

b) Need only show by a preponderance of the evidence that ( is responsible for unavailability to show waiver of Confrontation Clause

c) Same as NY CPLR

3. Grand Jury

a) Usually cannot use grand jury testimony

b) Unless can show, by clear and convincing evidence, ( is responsible for unavailability

c) (Confrontation Clause)

d) ( may use testimony if can show

(1) government had motive to cross examine

(2) and did cross examine

(3) (not that government was holding back) 

L. Admissions TC “Admissions” \l2
1. NY

a) Statement made by a party or their agent (but not EE)

b) Inconsistent with position at trial

2. FED FRE 801(d)(2)(D)

a) Not hearsay

b) May be agents or EE’s when statement was made

3. Illegal Confession

a) May not be used in case in chief

b) May be used to impeach

c) Only if

(1) Not counseled or non-Mirandized

(2) If coerced, it’s good for nothing

4. Silence

a) In the face of an accusation by a non police officer, 

(1) In federal court

(a) May not be used in case in chief

(b) may be used to impeach 

(2) NY ??

b) If police ask silence is ambiguous

5. Confessions of Coconspirators

a) Requirements

(1) If independently reliable evidence of conspiracy exists of

(a) Conspiracy

(b) Declarant was a member of the conspiracy

(c) ( was a member of the conspiracy

(2) Declarant unavailable

(a) NY

(i) Unavailable or 

(ii) Produced by government

(b) Fed, declarant need not be unavailable

(3) Indicia of reliability

(4) Statements made in furtherance of conspiracy

b) Same for businesses, agencies, and partnerships

c) Fed courts allow bootstrapping,

(1) Old rule Foundation may be proved by statements of coconspirator

(2) Now, require independent evidence, but not necessarily admissible independent evidence (Rule 104)

6. Negotiations

a) NY 

(1) Civil: not an admission

(2) Criminal: have to use hypotheticals

b) Fed: FRE 408 can’t use

M. Official Documents TC “Official Documents” \l2
1. Felony conviction is conclusive of liability in civil court

2. Ah, who cares, official documents get in

	Hearsay Exception
	Unavailable
	NY Rule
	Federal

	
	NY
	Fed
	
	

	Pedigree
	Yes
	Yes
	Declarant

-is a member of family; 

-dead (or unavailable) at trial

-made statement prior to trial

-witness may be anybody
	Rule 804(b)(4)

(a) Declarant may be close associate

(b) Timing of statement goes to weight, not admissibility

	Business Records
	
	No
	Records made were 

· Part of ordinary course of business

· Part of business to make records

· Records made at or about time of event

· Live witness req’d to testify
	Rule 803(6)

Same as NY except, no live witness required

	Declarations Against Interest
	Yes
	Yes
	· statement made by a nonparty

· statement against interest (penal, pecuniary, property)

Vicarious admissions only allowed if had authority to speak to bind principal
	804 (b)(3)

Any employee may bind employer

	Dying Declaration
	Yes
	Yes
	· is actually dying and does die

· knows dying and abandoned all hope of recovery

· must be used in homicide case where declarant is victim
	· may be used in homicide or any case

· declarant believes she was dying

· unavailable (but not necessarily dead) at trial

	Present Sense Impression
	No
	No
	· witnessed as it happened

· reported them as they happened or immediately thereafter

· independent corroborating evidence 
	803(1)

same as NY, but no corroboration required

	Excited Utterance
	No
	No
	made statement when excited
	Same 

	State of Mind
	No
	No
	Not Hearsay because not offered for the truth of its contents
	Not Hearsay

	Declaration of Intention
	Yes
	No
	Hilmon

· show independent evidence of reliability

· statement used for intent and evidence that act was committed
	Okay if offered to show intent as circumstantial evidence that act occurred

Declarant may be available

	Former Testimony
	Yes
	Yes
	· statement made under oath

· party had opportunity and same motive to cross examine
	Not Hearsay 801/804(b)(1)

Same as NY

	Admissions
	N/A
	N/A
	· statement made by party

· inconsistent with position at trial
	Not Hearsay 801




Lay Opinions TC “Lay Opinions” \l1
N. Used to be no

O. Now, if 

1. Based on rational perception

2. Helpful to the jury

3. Not based on scientific, technical, or other specialized knowledge

P. FRE 701

Q. NY

1. May require foundation for opinion

2. E.g. 

a) Spoken voice

(1) Had you heard him speak face to face

(2) Before or after the event

b) Speed of Car

(1) Have you driven in cars before?

(2) (Not necessarily as a driver)

(3) And have you observed the speedometer?

R. Can testify to

1. Sound of voice

a) Have heard person speak face to face prior to testifying (may be after incident)

b) Other ways

(1) Call (’s listed phone number

(2) ( says “this is (”

(3) Then

(a) Fed: that’s enough to identify voice as (
(b) NY: must also be familiar with subject matter discussed

(4) ID is good for remainder of conversation, Tyler Durden beware.

2. Handwriting

a) Use standard of comparison (a sample from ()

b) If standard is not compelled from (, and there is an issue whether standard is actually (’s writing,

(1) NY:

(a) Prove by a preponderance of the evidence

(b) To the Judge

(2) Federal Court

(a) Prove by a preponderance of the evidence

(b) To the jury

3. Appearance of person

4. Cannot to soundness of mind 

a) except subscribing witness to a will because that’s their job

b) can testify to facts and observations

(1) he ate only ketchup for the last week of his life

(2) he said “I am Batman” (hearsay exception, state of mind)

5. pretty much anything not based on scientific or technical knowledge

X. Expert Testimony TC “Expert Testimony” \l1
A. Requirements

1. Subject must be “beyond the ken of the average juror”

2. Testimony must be helpful

3. Expert must be qualified

a) Ways to qualify

(1) Experience

(2) Observation

(3) Study

(4) Any combination

b) The court, in the presence of the jury decides whether expert is qualified.  Voi Dire goes to weight before the jury.

B. Methodology

1. NY

a) Frye Test

b) Method must be generally accepted by the scientific community

2. Federal Court

a) Rule 702

(1) The opinion is based on sufficient data and facts

(2) Methodology used is “reliable”

(3) Method was reliably applied to facts

b) Daubert Factors

(1) Used in determining whether admissible

(2) Factors

(a) Tested scientifically

(b) Public and peer review

(c) Error rate analysis

(d) General acceptance (Frye test)

3. Specific Cases

a) Lie Detectors

(1) SCUS: okay if court says so

(2) NY: not over objection of either party

b) Hypnosis

(1) NY:

(a) Government must show by clear and convincing evidence

(b) That post hypnotic is reliable and that 

(c) Hypnosis did not taint the recollection

(2) SCUS

(a) Where ( or (’s witness is testifying, Due Process implicated

(b) Trial court must weigh

(i) Questions asked

(ii) Transcript of the session

(3) In civil cases: totality of the circumstances

C. Facts used in reaching opinion must be disclosed

1. If ( offers different set of facts on cross of government’s witless, may do so subject to connection, because ( need not offer a case in chief

2. Facts must be based on admissible evidence

3. Professional Practice Exception

a) Can rely on evidence generally relied on in profession

b) But those facts, even if inadmissible, must be put in the record

c) In federal court FRE 703
(1) Keep inadmissible facts from jury

(2) Unless probative value outweighs prejudicial effect (reverse of usual weighting) 

D. Impeaching Experts

1. Questions

a) Prior incorrect predictions

b) Paid for testimony

c) Have you testified before

(1) Do you still practice your profession?

(2) Is your income primarily from attorneys who hire you?

(3) How often have you worked for this attorney?

2. Battle of Experts/Perjury Contest

3. NY

a) Get published work that contradicts expert

b) Get expert to admit it is authority

c) Authority gets into evidence to impeach

d) If does not admit it’s authority, get a bunch of them, makes it look like she’s the only one who thinks that way

4. In federal court

a) Same thing, but court can be required to take judicial notice

b) May also use learned treatises

(1) FRE 803(18)

(2) May be used

(a) As case in chief

(b) To buttress witness

(c) Or to impeach

XI. Competency & Dead Man’s Statute TC “Competency & Dead Man’s Statute” \l1
A. General Competency

1. Sworn Witness

a) Witness must be sworn

b) Understands the oath

(1) Can tell the difference between truth and falsehood

(2) Fact that they will be punished for lying

c) Must be over the age of 9

2. Unsworn witnesses

a) Under 9, or cannot understand oath

b) Witness must be able to observe, remember, and relate

c) Need 

(1) Foundation

(2) Corroboration

(a) To convict

(i) Tends to establish crime itself

(ii) That ( committed it

(b) Exculpatory evidence needs no corroboration

3. Closed Circuit Witnesses

a) 5-4 majority (She on 4 side)

b) Confrontation doesn’t really mean confrontation, you silly goose.

B. Dead Man’s Statute

1. NY CPLR § 4519

2. Requirements

a) Person interested in event

(1) Person from, through, or under whom such party derives and interest

(2) Through assignment or otherwise

b) Is incompetent to testify to a transaction with the decedent

c) Against 

(1) executor, 

(2) administrator, 

(3) personal representative, 

(4) or assignee if decedent had right to claim while alive

3. Door Openers

a) Executor or personal representative of the estate testifies

b) Prior testimony of decedent offered by either party

(1) By personal representative in their direct case OR

(2) By opposing party on their direct case (Tepper v. Tannenbaum)

c) Testify to facts of motor vehicle accident within the state or its airspace

d) Common law

(1) Executor brings action,

(2) Calls ( to testify to one part of transaction, AND

(3) ( may testify to all aspects of transaction

XII. Privilege TC “Privilege” \l1
A. Generally

1. Form of competency

2. Generally, privilege belongs to confessor/source/party, not the witness, and may only be waived by person who owns the privilege

3. Federal

a) There are no federal statutory privileges

b) FRE 501

(1) Use common law

(2) May

(a) Create

(b) Abrogate

(c) Expand

(3) Existing privileges based on reason and experience

B. Newsman-Source TC “Newsman-Source” \l2
1. NY Civil Rights Law § 79-h

a) Newsman owns the privilege

b) Confidentiality of Information

(1) Privilege is absolute if information is given confidentially

(2) If information not given confidentially, 

(a) privilege is qualified, and 

(b) testimony may be compelled if 

(i) Highly material and relevant

(ii) Critical and necessary to the party’s claim, defense, or proof of any material issue

(iii) AND is not obtainable from any other source

2. Federal Courts

a) Qualified privilege

b) Does not matter whether confidential or not

C. Social Worker-Client TC “Social Worker-Client” \l2
1. May be impugned for Rosario material

2. CPLR § 4508

a) Privilege belongs to client

b) Contemplation of crime not exempt

c) Client under 16 and information indicates was victim of crime

D. Attorney Client TC “Attorney-Client” \l2
1. NY CPLR § 4503

a) Binds attorney and employees

b) Must be confidential

(1) 3rd parties usually destroy privilege

(2) Exceptions

(a) Translators

(b) When client is feeble and brings daughter, 

(i) not for moral support, 

(ii) but to aid in communicating with attorney

(iii) (old woman was so shaken, but not stirred enough to communicate effectively with the attorney, daughter effectively took the place of an interpreter)

c) Must be seeking legal advice

(1) Privilege is valid even if attorney is not an attorney

(2) Double standard: ( would have ineffective assistance of counsel claim as well

d) Extent of Privilege

(1) Privilege extends in perpetuity, even after death of client except

(a) Wills

(b) Validity and construction

(2) Facts are not privileged

(a) Only content of conversation with attorney is privileged

(b) Retelling of facts is therefore not a waiver of privilege

(c) Different in Doctor-patient privilege

(3) Corporations

(a) Privilege attaches when talking to low level employees

(b) Privilege belongs to corporation

(4) Privilege remains if communication is over the internet

(5) 2 people seeking legal advice about same transaction

(a) privilege as between 2 and attorney and the rest of the world

(b) no privilege between each client

e) Determining existence of privilege

(1) Court reviews in camera

(2) To get court to do so must show

(a) Factual basis for a 

(b) Good faith belief

(c)  That a reasonable person would not find the privilege attached

f) Ex parte interviews of corporate employees not allowed

2. Crime/Fraud Exception

a) If seeking advice on how to perpetrate a crime, or tell that plan on doing so

b) No privilege

3. Federal

a) Pretty much the same, I hope

b) FRE 104(a)

(1) Allows in camera review if privileged documents to determine privilege

(2) Notwithstanding clear language of statute

c) Ex Parte Interviews

(1) May not interview ex parte

(a) Control group

(b) Employee tortfeasor

(2) May interview employee witnesses ex parte 

E. Clergyman-Penitent TC “Clergyman-Penitent” \l2
1. NY CPLR § 4505

a) Must be seeking spiritual advice from 

b) Religious or spiritual person (not necessarily the same denomination as you)

c) Effective waiver 

(1) if you tell 3d party that you told the priest X,

(2) No waiver if you repeat X, but don’t say what you told priest

2. Not required by First Amendment

F. Physician-Patient TC “Physician-Patient” \l2
1. NY CPLR § 4504

a) Information acquired in treatment of patient

b) Necessary (helpful) to diagnosis AND treatment

c) Confidential

(1) Does not apply to any information laymen might be able to readily observe

(2) Same as usual

d) Exceptions/Waivers

(1) Dental records for identification

(2) All Doctors for victims under the age of 16

(3) Decedents for all but that which would disgrace the memory of the estate

(a) By (in order, if 2d on list, cannot waive if first exists)

(i) Personal representative

(ii) Surviving Spouse

(iii) Next of kin

(b) Any party in interest in litigation where interest of personal representative are adverse to the estate

(c) Where the validity of the will is in question

(4) Statutory (Penal Law) waivers

(a) Gunshot wounds

(b) Knife wounds likely to cause death

(5) (/( in answer

(a) when there exists independent evidence that the physical condition is at issue

(b) not enough to deny intoxication or the entire complaint

(c) Generally only at issue if

(i) Counterclaim is asserted ((, as counterclaim plaintiff, waives privilege to the same extent as does a ()

(ii) Excuse is asserted

(a) Excuse based on medical condition

(b) E.g.

(1) Excuse is, “I had an epileptic seizure without warning”

(2) Waiver to the extent of (’s epilepsy and prior knowledge of it.

2. Federal Rule

a) Information used for diagnosis or treatment

(1) Federal privilege applies to expert witnesses

(2) Unlike NY rule

b) May not matter, because privilege is waived by ( in personal injury action

c) SCUS:

(1) There is an unqualified psychotherapist-patient privilege

(2) Jaffee v. Redmond (1996)

G. Registered Psychologist-Client TC “Registered Psychologist-Client” \l2
1. NY CPLY § 4507

a) Privilege is THE SAME AS THE ATTORNEY-CLIENT PRIVILEGE

(1) More extensive than the doctor-patient privilege

(2) Conversation is privileged, not just the facts

b) Do not waive privilege simply by putting fact at issue

2. Federal: probably rely on Jaffee  

H. Rape Crisis Counselor-Victim TC “Rape Crisis Counselor-Victim” \l2
1. NY CPLR § 4510

a) Belongs to victim

b) Does not include intent to commit crime

2. NY CPL § 60.76

a) Privilege limited to extent allowed under the constitution of NY or the United States

b) In camera review after specific request containing information that gives rgounds for belief that the evidence is exculpatory

I. Husband-Wife TC “Husband-Wife” \l2
1. NY CPLR § 4502

a) Incompetency Regarding Adultery 

(1) In an action based on adultery

(a) Usually divorce

(b) But if based on cruel and inhuman treatment or constructive abandonment, can testify, but

(i) Cannot testify to confession ( privileged because it serves to strengthen the marriage

(ii) But if spouse boasted, not privileged

(2) Spouses incompetent to testify

(3) Except to

(a) Prove marriage

(b) Disprove adultery

(c) Disprove defense 

(i) Not to offer a defense though

(ii) Condonation

(a) Knows of adultery

(b) Resumes sexual relations with offending spouse

(iii) E.g.

(a) W cheats on H

(b) W and H go on cruise with friends

(c) H sues for divorce based on adultery

(d) W wants to prove condonation

(1) W cannot testify to establish defense

(2) W can call friends to show circumstantial, or hey, if they’re swingers, direct evidence on coital relations

(e) H can then testify, we never actually did it. 

b) Privilege

(1) Confidential communication between husband and wife

(a) Acts done by husband are privileged

(b) Unless done in open view, if wife is only witness, not privileged

(i) Joe Zilch stabs O’Malley over the abuse of Zilch’s parrot

(ii) Stabbing on the street at 3 am, early Sunday morning

(iii) Mrs. Zilch sees from the window

(iv) No expectation of privacy, not privileged, even if wife is only witness

(2) Tends to strengthen marriage

(a) Spousal battery not included

(b) Read liberally to find privilege (confession is covered)

(3) Must be married

2. Federal Rule

a) Spouse may unilaterally waive privilege to give adverse testimony of facts done without confidentiality

b) Same confidentiality rule as in NY

3. There may be a Parent-Child 

a) At 23 (4th Dep’t)

b) Not at 28 (CANY) 

XIII. Self-Incrimination TC “Self Incrimination” \l1
A. NY CPL § 190.40

1. Witness testifies at 

a) grand jury 

b) or at trial, if witness objects to question

2. Cannot use any testimony that is in response to a question

a) Immunity

(1) Use

(a) Cannot use against witness

(b) (maybe to impeach)

(2) Fruits

(a) Must prove that information was gotten from an independent source

(b) “heavy” burden

(3) Transactional immunity

b) If witness purges, only gets immunity for portion of answer that was responsive

3. Immunity is compulsory

B. Fed

1. State Immunity

a) Binding on all sister states, whether use and fruits or that and transactional

b) Only binding on federal for use and fruits, regardless of what is given

2. Federal Immunity 

a) Is binding on all states 

b) Supremacy Clause

3. Usually only get use & fruits

C. Production of Documents

1. Production itself is testimonial, get immunity

2. Documents are not usually protected because the government did not compel the creation

D. Corporations have no Fifth Amendment privilege

XIV. Writings “Best Evidence”  TC “Writings and Best Evidence” \l1
A. It’s all good

B. Notice to produce is sufficient to lay foundation

C. Can you tell I just don’t care?
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