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NOTE:

This is not in outline form because you will need all of the information in these notes. Everything you need is here. The best advice I can give is for you to memorize the T/F questions of prior exams. The search tool in Microsoft Word will help you get all of the answers to those questions. Get those exams early. Good Luck!

Facts + Law = Verdict  [we know the facts and the verdict that we want to achieve. We never know all of the facts. In order to make the equation work we need to figure out the facts. Once we have the facts we get the verdict that we want.]

Principles of Criminal Procedure

United States Constitution

Fourth Amendment (handout)

· Speaks about 2 different things

· Unreasonable search and seizures

· Reasonableness is the key here. But how does reasonableness relate to probable cause?

· Warrants shall not be issued without probable cause.

· What is probable cause

· Simplification of the clause

· The single most important issue in the 4th amendment is reasonableness. When you can show that the police officer acted unreasonably then the matter will probably be suppressed.

· What is reasonable?

· If you have probable cause and you have an arrest warrant then you are reasonable.  R = P.C. + A.W.

· Exceptions to the warrant requirement

· From caselaw we know that you do not need a search warrant to arrest someone in a public place if the police have probable cause. It is also reasonable to search the individual in the public place without a warrant. (If the search is incident to the arrest). People v. Watson.

· If the arrest was valid and the automobile doctrine applies.

· There is a lower standard than probable cause. A reasonable suspicion allows the police to stop (less than an arrest) and frisk (less than a full search). Under these circumstances the police would be reasonable.

· If there is consent then there is no violation of the reasonableness issue. 

New York Constitution

· Article 1 Section 12 is identical to the 4th amendment of the US constitution. There are some more issues dealt with (wire taps) but we won’t deal with that.

· The state is born with its power, but the federal government gets its powers from the constitution.

· The US constitution sets the minimum level of protection and rights to a defendant.

· A state can always restrict its police force to a greater extent than that present in the federal constitution.

· NYS has chosen to disagree with the US SC in many areas.

Persons Protected

· The 4th amendment protects everybody present in the US. This includes illegal aliens.
Probable Cause

· Probable cause is information sufficient to warrant a person of reasonable caution, in the belief that the defendant has committed a crime, or that the fruits, evidence, or instrumentalities of crime can be found in a given location.
· This is factual information. What did the police officer knew and when did he know it?
· From the definition we can determine that as a matter of percentage the police office needs to have a >50% chance of the commission or evidence of a crime.
· If there is probable cause then there is enough for an arrest warrant.
· Arrest warrants deal with past activities.
· No warrant needed to arrest in a public place.
· Need warrant arresting someone in his home unless exigent circumstances exist.
· Payton
· Riddick
· People v. Samuels says that if the police get an arrest warrant in NYS they must file an accusatory instrument. Once the accusatory instrument has been filed formal proceedings have commenced. The ramification of this is that the defendant has the indelible right to counsel, and he cannot waive this indelible right in the absence of counsel.
· If the defendant says something without counsel present the statement is inadmissible (with the exception of blurting statements out).
· Search warrants deal with evidence that exists in the present time in the place sought to be searched.
· Probable cause to search can become stale. The probable cause can be minimized after the passage of time. A Kilogram of cocaine at someone’s house will probably not be there a month from now.
· People v. Watson states that there is no warrant requirement in a public place.
· In order for the search to be reasonable without a search warrant you must have something else like the automobile doctrine, plain view etc.
· The automobile doctrine is another exception to the warrant rule. U.S. v. Carroll.
· The reason for this is that there is a lesser expectation of privacy in an automobile than in a house.
· You still must have probable cause.
· You must have a reasonable expectation of privacy, and you must believe you do.
· The government has the right to safeguard the roads so the expectation of privacy is less.
· If you are lawfully engaged in the search of premises it is lawful for you to seize anything that is in plain view doctrine.

· Hot pursuit

· Once there is hot pursuit there is permission to search the car.
· Emergency doctrine

· To save a life or property.
· Consent

· A cop may not ask for permission to search if he is in level I of the Debour standard (objective credible reason). He must be above level I.
· Border Searches

· It is reasonable to search anything that comes into the country.
· Administrative searches

· Inventory search (usually with a car).
· An example would be a car impounded for DWI and it is reasonable for the police to conduct an inventory of the car to prevent danger, the loss of property etc.
· People v. Debour 40 N.Y.2d 210
· 4 levels of intrusion (see handout).
· Level 0
· Gut hunch
· The cop can do nothing. He needs to get more facts.
· Level I – Objective Credible Reason
· Any reason that is a good one.
· “Have you seen this little girl?”
· Racial profiling is not a good reason according to societal norms.
· This need not involve criminality.
· Level II – Founded Suspicion
· Any time a cop can give a specific reason that would pass the objective reason test is probably a founded suspicion.
· Involves criminality.
· The common law right of inquiry:
· Ask name, address etc.
· The person need not answer.
· May not physically detain the person.
· Level III – Reasonable Suspicion
· Terry v. Ohio (USSC).
· Police have a crime prevention aspect to their job, not only arrest.
· Remember, probable cause is a backward looking issue; it looks to the past. Having reasonable suspicion relates to current activities, or imminent activities.
· May physically detain the person. May only frisk for weapons and only when in fear. The cop may not frisk for drugs etc.
· Level IV – probable cause.
· The issue in a criminal case is not whether the defendant is guilty, but whether the prosecution can prove it.
· Factual guilt.
· Legal guilt
Warrant

Includes an affidavit, which delineates the probable cause for the arrest warrant.

Pre-trial prep

Visit the crime scene

List every possible witness in the case (for both sides)

Match the witnesses to the facts

Exclusionary Rule

· Suppression of evidence in essence makes the evidence non-existent. 

· Exceptions

· Illegally obtained evidence can be used

The power of suppression is usually best in possession.

Weeks v. United States

· Weeks was arrested in a public place. Without a search warrant, they police went to his house twice and retrieved evidence.
· The court said:
· The effect of the 4th amendment is to restrict and limit the conduct of federal officials.
· The 4th amendment is of no value if law enforcement can go into the house without a warrant.
· If evidence is gathered in violation
· This restriction was not placed on the states. The next case dealt with this.
Wolf v. Colorado

· The 4th amendment is incorporated through the 14th amendment.
· Historically, the FBI dealt painstakingly with investigations that lasted several months. The argument was that the state police dealt with more immediate investigations (gas store robbery), and they should have more leeway than the federal law enforcement.
· This case, however, opined that the exclusionary rule is not written in the constitution (the penalty “part” of the 4th amendment), but the states nevertheless can violate the 4th amendment through incorporation
Mapp v. Ohio

· The court brought down the full weight of the Weeks case unto the states.
· The reason for this is probably the behavior of the police with respect to the defendant.
Mapp v. Ohio

Suppression

· The prosecution can appeal, they must state that they cannot proceed with the case without the evidence. However, if the appellate court affirms the suppression, the case must be dismissed.

People v. Huntley

· Case on confessions
· United Stated v. Wade
Burdeu v. MacDowell

· 3rd parties obtained evidence and it was given over to the authorities. The 3rd party might be guilty or liable for a wrong.

· The 4th amendment applies to federal governmental actions only.

· Was not intended to act as a limitation other than governmental agencies. If someone other than the government obtains the evidence there will be no exclusion of the evidence.

· If the 3rd party is acting on behalf of the government he becomes the agent of the government.

· Confidential informants are not considered agents of the government.

· For the 4th amendment to be implicated “the cop has to be dirty”.

Agnello v. U.S.

· ( was charged with conspiracy to distribute cocaine, and the police obtained the cocaine. The cocaine was suppressed

· Under direct the ( said he did not know that there was cocaine in the can. Under Cross-examination ( said that he never saw the can of cocaine shown to him. The prosecution was allowed to introduce the can of cocaine into evidence.

· The SC said that you cannot use illegally obtained evidence to impeach the witness. The court said that the ( never opened the door on direct

Walder v. U.S.

· On direct the ( said that he never purchased, sold, or possessed any narcotics.

· The prosecution introduced drugs illegally taken from him in a prior case.

· The trial court gave a limiting instruction that the drugs were used only to attack the credibility of the (.

· The SC affirmed

· The ( opened the door under direct.

· The court seems to say that the ( is free to deny (not implicate himself) anything associated with the present case because he has the right to a defense. Illegally obtained evidence can be used if the evidence was unrelated to the present case.

Harris v. NY

· ( was charged with 2 sales to undercover agents.

· Cops took statements in violation of Miranda

· The ( testified and denied the first sale, and stated that the second sale consisted only of baking powder, and that he intended to defraud the undercover agents.

· The prosecution introduced the non-Mirandized statements that were suppressed to impeach the (’s assertion that there were no drugs in the 2 sales.

· The SC held

· The ( was simply not Mirandized, but the statement was not coerced.

· The Court cited Walder but it ignored the Walder part that stated that the ( is entitled to defend himself and deny the allegations. This was a criticism of this case.

· Miranda issues:

· Voluntariness violation

· Threats or use of force.

· The admission could be false to protect himself or a 3rd party.

· Miranda violation

· The statement can be assumed to be true because it is trustworthy; it is suppressed because of the omission of the Miranda warning.

U.S. v. Havens
· ( arrived to Miami from Peru. Customs (no problem with the search) found drugs in pockets sewn into his undershirt. ( implicated an accomplice, but the accomplice already cleared customs. The accomplice was found and his suitcases were searched.

· The ( made a statement on direct where he did not deny the possession but that he had nothing to do with the sewing of the pockets. On cross the prosecution impeached with illegally obtained evidence.

· SC

· Saw no difference between direct and cross.

· As long as the cross was within the scope of the direct the illegally seized evidence may be used.

· Dissent

· The control of the evidence is in the prosecution’s hand and the ( will not be able to control his defense, and he might be compelled to forgo testifying.

James v. Illinois

· ( shot one in a group of 8 people.

· (’s hair was in a certain condition on the day of the crime, but the next day the police found him in a hair salon with different hair.

· The ( brought a witness that testified that the (’s hair was in the same condition as that of the second day.

· SC

· You can’t use illegally seized evidence to impeach defense witnesses because otherwise W’s won’t testify. This is when it is not the defendant who is testifying, but rather a witness who says something inconsistent with suppressed evidence.

The burden is on the defense in exclusion matters, but the burden of going forward is on the prosecution.

How to ask objection proof questions on direct?


Bad words:



Do

Did


Is

Was

Were

Are

Have

(All the negatives of these words are also bad)


Good words:



Who



What 



Where



When



How



[Why]

This word is different from all of the other open-ended questions, because the answer will be self-serving, and objectionable. Also, the answer to the question will oftentimes be irrelevant. You can disguise the question as “what was the purpose…” “under what circumstances…” “how come?”.


Use bad words when you are trying to elicit a negative response from the witness. 



Also use “did there come a time”


Cross Examination:

You posit the fact and then you add an interrogatory (true? isn’t it a fact?).

You really want the question to become a statement. Sometimes you don’t want to be curt (if you are cross-examining the (’s mother then you might want to change the tone).

The cross-examiner is on control of the question because you direct the witness to the question that you want.

Under People v. Rosario, and Damon the litigants are required to hand over all of the prior testimony of any witness. This has been codified in CPL 240. This is useful for prior inconsistent statement.

There can be an objection that the GJ material is not in evidence before it is read, but see Larkin v. Nassau Electric RR. Company 205 NY 267, 98 NE 465.

Facts + Law = Verdict. Under article 710 of the CPL we suppress evidence. The facts of the case will determine the outcome of the case.

· Direct examination

· Background

· To humanize the witness.

· Specifics

· Date, time.

· Once the date and the time are elicited you ask the witness of his whereabouts. “Where were you?”

· A trick for a prosecutor is that he is the one who chooses the date and the time to elicit the whereabouts of the witness. It is strategically desirable because when you do this you somewhat limit the cross-examination if the opponent does not ouck up on this.

When making a motion to suppress evidence you will most likely not win, but there are other reasons for the motion:

· Save the issue to an appeal

· It is a discovery tool to obtain information.

· If you believe that you are going to lose the hearing you do the following. You really don’t want to use typical cross-examination leading techniques. You want to use open-ended questions to elicit as much information as you can.

· If you believe that you have a shot at winning the suppression hearing the more traditional is the cross-examination going to be because you want to keep the cards to yourself.

· If, during the suppression hearing, your odds of winning the suppression hearing increase, then you might revert from open-ended cross to traditional leading cross.

· Article 240 of the CPL is the mechanism. 

Standing 

· 4th amendment rights are personal.
· Article 710 of the CPL
· A motion to suppress pursuant to a hearing is only available to “one who is aggrieved by the unlawful or improper acquisition of evidence”.
· ABA (American Bar Association is “alive”)
· Aggrieved By the Acquisition of the evidence.
· Your argument is “alive” if there is a connection between the acquisition of the evidence and the defendant—his house, car etc.
· ABE (Abe Lincoln is “dead”)
· Aggrieved By the Evidence.
· The evidence aggrieves every defendant, but if this is the only reason to suppress the evidence then the argument is “dead”.
· Standing is based on connection between the evidence and the defendant.
· You either have or not have a pre-existing connection to the ‘place’.
· Standing questions deal with historical facts. (How many times did the ( sleep in his grandmother’s house? Etc.). The pre-existing connection is not always dispositive, but it does help.
· Automatic standing

· Anybody legitimately on premises has standing.
· US v. Salvucci, Rodriguez, departed from the automatic standing rule.
· People v. Ponder (NY)
· This is the NY Court of Appeals where the ( was present at his grandmother’s home, and evidence was found there. Although there was a connection, the facts of the case revealed that the grandmother had 30 grandchildren, and other facts that minimized the connection, and the court ruled for the people.
· This was the end of automatic standing with a certain exception as promulgated in the PL
· PL 265.15(3), 220.25(2)
· If drugs are found in a room with many people there is a presumption of possession by everyone on the premises, car. The same would apply to a car. This does not apply to common areas.
· In these 2 cases the law affords automatic standing to the defendants. With respect to the evidence. This only applies to the item that the statute presumes constructive possession. If the statute presumed constructive possession of drugs, this would not apply to paraphernalia. 
· People v. Millan
· Weapon in car
· The passenger of a car has standing to challenge the stop of a car. (If the driver does not own the car he does have standing because he has a reasonable expectation of privacy)

· It is a serious intrusion to take a car out of the flow of traffic and stop it. The cop must be at level III or IV to do this.

· The passenger of the car does NOT have standing to contest the search of the car.
· The fruit of the poisonous tree would dictate that if the cop had no reason to stop the vehicle then anything obtained subsequent to the stop is poisoned and is suppressed. If the stop was legitimate in relation to a violation of the VTL, the passenger has standing to protest the stop, but if the cop illegally finds evidence in the car the passenger has no standing to contest the illegally obtained evidence. You have standing to contest the stop only, not a search.
· People v. Mato, Barrows, Melendez
· Drug possession

· People v. Castellar

· Drugs in car.

· People v. Stewart

· There is automatic standing only with regards to the evidence that has a statutory constructive possession.

· What you need to demonstrate for standing is:
· “An actual, personal, reasonable expectation of privacy in the place or object searched” by the (.
· Katz v. United States
· This case dealt with a ( that used a phone booth, and the government eavesdropped on him. The information was revealed at trial, and the question revolved around the issue of reasonable expectation of privacy.
· This case involved conduct by ( and police. The bottom line is whether the ( had a reasonable expectation of privacy. The court ruled that a person does have a reasonable expectation of privacy in a phone booth.
· The question is whether the ( gave the privacy away by using a public phone booth, or whether the police took the privacy away.
· People v. Ramirez Portreal

· The ( has the burden of establishing standing by showing reasonable expectation of privacy.
· The burden can be fulfilled without calling any witnesses.

· Standing to challenge a search must include something more than a mere possessory interest in the evidence. There must be an interest in the place searched.
· Gonzalez (NY)
· PO called by the prosecution testified at the suppression hearing that the ( told him that he borrowed the car from a friend. This would establish standing.
· The court ruled that there was no need for the ( to testify to establish standing because the PO did it for him.
· CPL 710.60(4) authorizes hearsay in suppression hearings.
· People v. Rodriguez
· ( alone in Bronx apartment, which was not his, and he was arrested. ( stayed at the apartment several times before. This was found to be insufficient to establish standing.
· Factors that alone or in conjunctions with each other would point to standing:
· # of times ( stayed in a particular case
· Length and nature of the stay
· The indicia of connectedness and privacy
· Change of clothes available?
· Sharing expenses or household burdens
· Minnesota v. Carter
· A couple of (’s went to a woman’s house to package cocaine. Simply because you have an illicit motive does not mean you have no standing.
· Police looked through a hole in the shade.
· SC said that this did not matter how the police got the evidence because the (’s had no standing—they were only there to package cocaine. The woman in the case DID have standing because it was her apartment.
· The court cited Minnesota v. Olsen 495 US 91:
· An overnight guest has standing because he seeks shelter for the purpose of privacy.
· The privacy would apply only for the next day of his stay when he wakes up, and not for a future date where the ( merely visits and pints out to the prior overnight stay.
· Mere presence in the house with the consent of the owner does not create standing.
· People v. Wesley
· Cattalano
· Rented car, even if overdue, has standing.
· People v. Gonzalez
· The driver of a car has standing for a borrowed car.
· People v. Zimmerman
· Borrowed from friend or relative.
· People v. May
· A thief of a car has standing to contest a stop of the car.
· People v. Gittens
· People v. Lewis, People v. Telfer
· Occasionally resides in a home, and uses dresser has standing.
· People v. Khatib
· The owner of a house who boards it up after a fire has standing.

· People v. Ortiz
· Drew a distinction between a casual visitor and an overnight guest.

· Did not have a change of clothes there.

· See Minn. v. Olsen
· Vennor
· A person who uses a garage with the owner’s permission has standing. (Left car and tools there).

· McGhaa

· No standing if transient in apartment

· People v. Spensor

· Estranged spouse has no standing.

· Watkins

· People v. Glenn

· No standing for child of parent if no longer living there

· Bencivi

· An invitee has no standing

· Dalton

· HHA has no standing.

· Malbandian

· Men’s shelter with semi-private sleeping areas has no standing.

· Reilly

· ( in vacant apartment has no standing.

· Robinson

· A person who receives an order of protection to stay away from a premises and he is found there has no standing.

Commercial Property

· Cornnial

· The owner, manager, or supervisor has standing. The ( must establish whether he falls under any of these caegories.

· People v. Norberg

· Employee has no standing

· Aquart

· Customer has no standing

· Robinson

· Abandoned store—no standing

· People v. Holland

· Employee whose desk is positioned in the middle of an area open to the public has no standing.

· If he has a locked drawer that would be off limits.

Hotel/Motel

· Ponto

· A person renting a room has standing.

· Ali

· The occupant of a hotel room registered in your name or the name of a companion has standing.

· Lerhinan

· A guest in a hotel has standing

· Rada

· A guest in someone else’s hotel room has no standing

Personal Property

· Echols

· A person whose luggage is searched has standing even if he does not say to the cops “that’s my bag”

· Hayes

· A person who enters a hospital has reasonable expectation of privacy with regards to the clothing he deposits with them.

· Deguire

· A person who exposes the contents of a bag has no standing. (He has no reasonable expectation of privacy).

· Jackson

· A person who places property in an area open to the public has no standing.

· Butler

· Giving property to a friend, and the friend gives it to the police he has no standing. Assumed the risk.

Fruit of the Poisonous Tree

An illegal act that results in legal acts taints all of the legal acts’ propriety.
Exceptions

· Attenuation of Taint

If there is a tenuous relationship between the illegal act and the subsequent revelation of information will mitigate the tainted fruit. The connection between the illegal evidence and the subsequent legally obtained evidence is lessened.

· People v. Rogers
· Cop found a bloody palm print, footprints, bloodied shirt near partially disrobed victim on the street who was murdered.
· There was no probable cause for the (’s arrest. Violation of Dunaway v. NY.

· At the premises where the ( was staying (with owner’s consent) police found pair of bloody boots, and bloody shirt. ( was Mirrandized, and he was confronted with the boots and shirt. He denied owning the shirt, but admitted to the boots.
· ( subsequently confessed, and the confession was deemed admissible.
· The court found that the taint was attenuated because of the intervening factors between the unlawful arrest and the confession.
· The court said that at some time the chain of causation becomes so attenuated that the FOPT does not apply.
· Just because the statements were made after the illegal arrest does not mean that they were made because of the illegal arrest.

A defendant who is arrested at his home without a warrant (without the police obtaining any evidence) has no remedy (no suppression). What is he going to do? Suppress his body? There is no evidence to be suppressed. You can still have fruit of the poisonous tree though.

· Harrison v. US
Independent Source

There is an illegal act, but evidence was discovered afterwards anyway through an independent source. The evidence was discovered through some other means.

· People v. Arnau
· Undercover narc was in (’s apartment who sees illegal narcotics. ( is then arrested in the lobby, and then taken back into his apartment without a warrant where the narcotics are seen, and they did not conduct a search. Later they obtained a search warrant, and the dugs were seized.
· There is no problem here because the undercover narc saw the drugs, and the initial illegal entry was not the result of the seizure. There is no connection, and therefore, no suppression.
· Murray v. US
· Police entered warehouse without a warrant and discovered marijuana. They had probable cause to believe that the drugs were there. They entered illegally anyway to “see” the drugs. They then got a search warrant.
· The issue here is whether the police would have gotten a search warrant anyway (without illegally entering to see the drugs) then there is no problem. The case was remanded to the trial court to determine this fact.
Inevitable Discovery

This is a hypothetical independent source. We don’t have an independent source, but if time would have passed there inevitably would have been an independent source, and the evidence would have been discovered.

· Nix v. Williams
· The ( had a layer and was shielded by the 6th amendment of right to counsel. This means that the police may not talk with the ( even if the ( volunteered.

· While being transported across state lines the detective asked the ( where the body was. He told the ( that snow was falling on the ground, and without the (’s confession they could not give the victim a good Christian burial (( was a religious fanatic). The ( told the detective where the body was, which is direct evidence of the crime. This is a 6th amendment violation.

· The prosecution argued that the girl’s body would have been inevitably discovered anyway because:

· This was a murder case, and a full search would have been conducted.

· The girl’s body will not simply degrade permanently. (Durability of the evidence).

· The prosecution needs to prove this with the preponderance of the evidence.

· People v. Stith
· Cops unlawfully searched a truck after a traffic stop, which was lawful. The cop found a gun after he “aided” the ( to look for his license and registration. After finding the gun the cops discovered that the car was stolen.

· The court of appeals said that the gun was primary evidence and not secondary evidence.

· Inevitable discovery does not apply in this situation.

· The gun was not the fruit it was the tree itself.

· The police unlawfully searched for the gun. The gun did not lead to other evidence, and how can it lead to itself.

· Only something found as a result of the illegal search can be allowed in under inevitable discovery.

Arrest in Public Place

· U.S. v. Watson



· Federal postal inspector arrested the ( in a restaurant without a warrant. The inspector relied on the word of a witness. There was a statute that allowed the inspector to arrest someone in a public place.
· The Court posited that a peace officer was allowed to arrest someone without a warrant if there was probable cause to arrest. This was common law.
· CPL 140.10
· A police officer may arrest someone for any arrest when the police officer has reason to believe that the offense was committed (reasonable cause=probable cause), when the offense was committed in his presence. (The offense need not be committed in his presence, a citizen may swear out a complaint).
· The PO may arrest the person for a crime even if the crime was not committed in his presence, when he has reasonable cause to believe that the offense occurred.
· An offense is a violation, misdemeanor, or felony. A crime, is only a misdemeanor or felony.
Seizure (4th Amendment) v. Custody (5th Amendment)

· Nowhere in the amendment does it state any penalty for violation of the amendment. Weeks v. United States was the first case to deal with this.
· When a person is in a police dominated atmosphere he needs help from the Court. That is the purpose of Miranda.
· Miranda is required before there is custodial interrogation. It only applies when the ( is in custody.
· Custody

· Deals with 5th amendment. See below.
· Seizure

· You can be seized under the 4th amendment and not be under custody.
· You may not seize (stop the () under levels I and II, only III and IV.
· People v. Cantor (NY)
· This is a 4th amendment case where the ( was in BK in his girlfriend’s apartment smoking pot. The cops saw the ( get into his car, and the cops followed the (. The ( pulls in front of the (’s house, and the cops come from 3 directions to stop the (. ( pulled out a gun. Cops have probable cause after seeing the gun.
· The question is whether there was activity surrounding the circumstances to have a seizure of the (, and if not then the FOPT applies. This was the ruling of the court.
· NY Court definition of “seizure”:
· “Whenever an individual is physically or constructively detained by virtue of significant interruption of his liberty of movement as a result of police action.”
· The significance of this case is that in NY a person can be seized without being physically touched.
· Police pursuit is a seizure in NY. You can only pursue under level III or IV. “You can’t pursue at level II”.
· Flight from the police increases the level from II to III.
· Cal. V. Hodari D. (federal)
· A number of youths were congregating, and they ran away when they saw the police. Hodari threw contraband away during the escape.
· The SC states that a seizure is:
· The application of physical force, however slight OR submission to authority.
· In this case the Court found neither.
· In this case there was no seizure.
· People v. Yukl (NY)
· NYS case on custody (5th amendment; the same as Berkemer below).
· October night ( is an APO calls the police to report the dead body of a neighbor. Early the next morning the police ask the ( and his wife to accompany them to the precinct. They did so voluntarily. They interviewed him for several hours. The cops did not single ( out, but at about 6:45 in the morning the cops noticed stains on (’s clothing and his genitals. Only at this point was Miranda given. ( admitted to sodomizing the dead body, and later to the murder. At all times he did not ask for an attorney.
· Miranda never precluded the police from asking facts surrounding a crime. 
· The court held that ( was not in custody. Test:

· Subjective beliefs of the ( are not determinative. Rather, what a reasonable man, innocent of the crime would have thought had he been in the (’s position; did he feel free to leave. (In this case, a man innocent of the crime would have thought himself free to leave even after he was asked to remove his pants; Therefore, the ( was not in custody). In this case, there was also no 4th amendment seizure.
· It does not matter whether the police believe the subject is a prime suspect, or whether they intend to arrest the subject.
· Berkemer v. McCarty (federal)
· Cops observed ( swerving. Cops stopped him, and determined that ( was drunk; the cop already made up his mind that the ( was to be arrested. Cop conducted a field sobriety test, and there was no custodial interrogation yet. Once the cop arrested the ( Miranda was required. As long as admissions came before ( was arrested no Miranda was required. There WAS a seizure here, but no custody.
· Court stated that the roadside questioning of a motorist does not constitute custody. Although there was a seizure and some pressures on the (, the pressures were not severe enough to constitute custody. A motorist expects that although he will be given a ticker, he will be set free afterwards. Also, the detainment was in public.
· A policeman’s unarticulated intent to arrest the ( is irrelevant. The only thing that matters is the objective standard of an innocent person.
· The fear that a subject will reveal information against his interest during a traffic stop are mitigated because:
· Presumptively temporary and brief. (Brevity)
· Public view reduces the risk of police impropriety. (Publicity) 
Statements and Miranda

· The only time Miranda needs to be given is when there is custodial interrogation and they are questioning the (.
· No Miranda given: If an admission is not in response to a question the admission is admissible. If the cops somehow elicit the admission then the statement is not admissible. The mode of eliciting the response is irrelevant. Action, without words are a form of eliciting an answer.
· All that Miranda gives you is a suppression of a statement. Miranda does not give the ( any relief other than suppression of a statement that was elicited under custody.
· 5th amendment – due process, and privilege against self-incrimination.
· This is the right to counsel in the sense that the ( has the right to remain silent, and the ( does not have to answer any questions. Additionally, the ( has a right to have an attorney as a form of protection against self-incrimination. 
· Can be resolved through Mirandizing the (.
· 6th amendment – right to counsel
· Attaches at the commencement of formal proceedings.
· An arrest (without a warrant) is not a formal proceeding.
· An arrest warrant triggers the 6th amendment because in order for an arrest warrant to be obtained an accusatory instrument needs to be filed.
· Arraignment is a formal proceeding.
· Filing of an accusatory instrument is the commencement of formal proceedings.
· Cannot be resolved through Mirandizing the (.
· Statements can be suppressed for several reasons:
· 4th amendment – Arrest as a result of anything other than level IV. Any statement can be suppressed because the detention was illegal. FOPT.

· 5th amendment – Miranda violation.

· Before 1966 the test was whether the statement was voluntary, and the product of free will. No coercion, no intimidation etc.

· Miranda did not replace this voluntariness test. Miranda simply advises the ( of his rights.

· There can be a proper Miranda warning without having voluntariness, which will suppress the statement. Complying with Miranda does not absolve the cops from voluntainess.

Statements and Voluntariness

· See above

Statements and Illegal Detention

Lineups

· An exhibition of 6 or 7 people, all of who should have similar appearance. The witness will or will not pick out one of the people exhibited.

· The attorney is allowed to be at the lineup and have the ( be in any position he chooses.

· Object to anything that the ( exhibits that is not found on the other participants in the lineup.

· Sequential lineup

· The witness views sequential individual people in the lineup. This is not a finite number, and the witness does not know when the lineup will end.

· 2 things to request that the police tell the witness at the request of the attorney:

· Police advise the witness that the person who did this may or may not be here.

· If you choose no one the investigation will continue.

· This takes the pressure off of the victim to pick someone out.

· Lineups can be suppressed because of

· FOPT

· Due process – the people in the lineup are not similar enough in appearance.

· Right to counsel violation.

Showups

· This is a one-person lineup. This is highly suggestive because he is the only person there.

· This might be a violation of due process. The showup can provide probable cause. Mitigation of this can be:


· The witness is in danger of dying.

· The showup is conducted immediately after the crime.

· Stovall v. Denno (Nassau county).

· The wife of the victim was mortally wounded, and the suspect was brought to intensive care at the hospital.

· ( was the only black person in the room.

· SC said that this was OK because it was right after the crime. This should never be OK unless it is done immediately after the crime.

Photopack

· This is a lineup of pictures.

· People v Cioffi 1 NY2d 70

· In NYS the prosecution (the defense can) cannot admit at trial the actual photopack into evidence. 

· The reason is that since mugshots are used the jury will see that the ( has a record.

· The victim can use the photopack as a basis for probable cause, and now a lineup will be administered.

Offenses
· Felonies:
· A1, A2
· Maximum sentence is life or death.
· B
· Max 25 years.
· C
· 15 years.
· D
· 7 years.
· E
· 4 years.
· See PL 70.20. See handout.
· Misdemeanor:
· A
· Up to a year.
· B
· Up to 3 months.
· Violation:

· Up to 15 days in jail.
Courts

· Local court handle misdemeanors and violations.

· Supreme/county courts handle felonies.

· There are local court accusatory instruments, and superior court accusatory instruments.

Plea Bargaining

· A good way to get a plea:

· Show the prosecution that its case/witness is weak.

· Scare the opposition.

· Trade information or have the client cooperate.

· Show the prosecution that the client is innocent (not not-guilty).

· If you can afford it, you should have the client take a polygraph test if you think your client is innocent.

· Don’t have a polygraph conducted by the police/prosecution unless you have a prior polygraph of your own.

· Plea-bargaining is a discovery device.

Statute of Limitations
· Commencement of an accusatory instrument filing stops the statute of limitations, and now the speedy trial problem arises.

Speedy Trial

· Prosecuting the case, or being ready to prosecute the case. (30, 60, 90, 6 months). This time gets charged against the prosecution.

· Almost always, the prosecution in a case will ask the defense to sign a speedy trial waiver. If you don’t sign it, it might become difficult to plea bargain the case.

· A crime against a minor can either follow the regular statutory time limit, or 5 years after the age of majority.

Arraignment

Preliminary (felony) Exam

Grand Jury Immunity

Accusatory Instruments

Some accusatory instruments are verified some are not, some can have hearsay some may not, all accusatory instruments stop the statute of limitations.

Types:

· Local Court Accusatory Instruments
· Information

· This is a standard misdemeanor accusatory instrument.
· It is a verified document.
· Verified means that the witnesses swore.
· No hearsay is permitted.
· Can charge one or more offenses, none of which can be a felony.
· An information is the best because it is verified, and no hearsay may be used.
· Can be used to commence and to prosecute.
· Misdemeanor compliant

· Charges one or more misdemeanor, but it can have hearsay in it.
· Good to commence a proceeding, but not to prosecute.
· Once you file a supporting deposition (verified non-hearsay addendum) to the misdemeanor complaint it becomes an information.
· This is so only when all of the elements of the crime are satisfied through non-hearsay.
· CPL 170.70 (the analog of 180.80. see below) except that the ( can waive the right to be ROR. (He would waive it if he spends 10 days in jail which is the time he would have served if he wished to plea guilty).
· Simplified Traffic Information

· Written accusation charging one or more traffic infractions, but it can also charge misdemeanors relating to traffic.

· Reckless driving.

· Can contain hearsay.

· It has an accusatory part, but does not have a narrative part.

· CPL 125 deals with simplified traffic information and it says that you are entitled to receive a supporting deposition provided you request it within 30 days before the court date. If you choose this, the cop must give a supporting deposition, if he does not the ticket can be dismissed. This provision is not applicable to administrative traffic tribunals (Sulli v. Appeals Board 55 AD2d 457).

· Prosecutor’s Information (PI)
· A written accusation by the DA. It is usually filed at the urging of a grand jury. 

· The GJ will urge if it gets a case that the GJ sees not as a felony, and the GJ tells the DA to file a PI. GJ usually does not deal with anything less than a felony, and a PI will serve as an accusatory instrument.

· It charges offenses other than felonies.

· You can prosecute a case with this, but unlike all of the other accusatory instruments you cannot commence an action unless it is filed at the direction of the grand jury. (Not good to beat the statute of limitations unless the GJ urged the filing).

· Hearsay is permissible.

· Superior Court Accusatory Instruments

· Felony complaint

· This is the one that the police will use most often.
· Verified written accusations charging one or more felonies

· Filed at the local criminal court

· Can have hearsay

· Good to commence, but not to prosecute (because it contains hearsay).

· Someway along the line this case needs to be presented to the GJ, and this is a Superior Court accusatory instrument, and the indictment will be good enough to prosecute.

· Since it contains hearsay the ( is entitled to a hearing to ascertain whether there was probable cause. 

· CPL 180.80:

· If a ( is held on a felony complaint for 5 days (120 hours) or 6 days (if Sat/Sun/holiday intervenes) the ( must be ROR unless he gets such a hearing. Exception:

· The people can show good cause why they cannot hold such a hearing.

· I.e. the C/W is in the hospital. GJ indicts the (, and once there is an indictment (which contains no hearsay) 180.80 is inapplicable. 

· Preliminary hearing/exam or felony hearing/exam – all mean the same. 

· If there was insufficient evidence for probable cause for the PO, then the charges will be released. However, he can be rearrested because jeopardy has not attached.

· Rush Grand Jury

· If the ( demands a 180.80 felony exam, then the prosecution will simply indict (in a rush which takes precedence over all other indictments) and the ( will not be released. Many times, once ( is indicted there will be no plea-bargaining. You can do a disservice to the client of you demand a 180.80 under the above circumstances.

· Cannot take a plea off of a felony complaint.

· Indictment
· GJ

· Superior Court Information (SCI)
· This is a piece of paper that is very much like an indictment, and it serves as a platform to take a plea. There needs to be a waiver of the indictment signed by the defense. 

· If an accusatory instrument is filed and there is attack on the sufficiency of the accusatory instrument then the prosecution can file a second accusatory instrument. Dismissal for insufficiency of accusatory instrument is dismissed without prejudice. People v. Nuncio 78 NY2d 102. However, the statute of limitations is still charged from the first filing of the original accusatory instrument. People v. Sinistaj 67 NY2d 236.

People v. Samuels (CtApp cited in the syllabus) – says that once the prosecution commences an action, this constitutes the commencement of formal proceedings. Once formal proceedings occur the right to counsel attaches, and in NYS it is an indelible right to counsel, and the ( does not have the power to waive counsel without counsel present.

Grand Jury

· 23 grand jurors total. 16 jurors give you a quorum. 12 jurors are needed to vote an indictment or to vote no indictment.

· GJ is a secret proceeding and there are GJ secrecy laws. The defense attorney cannot enter the GJ room unless the ( testifies. There is no judge. The DA charges the GJ on the law.

· Motion to inspect and dismiss

· Motion for a judge to inspect the GJ minutes. If the judge finds that there is probable cause to hold the ( then the indictment will not be dismissed. If the judge finds a defect he can dismiss the indictment. 

· You can always get the minutes to your own testimony.

· Once at trial, the defense is entitled to all prior statements of potential witnesses including GJ minutes—Rosario material.

· Once a ( is indicted he is arraigned in the indictment.

· A GJ has the power to indict for a misdemeanor, but the DA can ask the GJ to direct him to file a PI so he does not have to take the indictment to a superior court and try the case.

· In NYS anybody who testifies in front of a GJ (not a ( who chooses to, because he must waive his immunity) receives full transactional immunity. (Unless there was a waiver of immunity).

· Transactional immunity – this is the best because it means that you cannot be prosecuted about anything related to the transaction asked about. This does not apply to crimes that can be tries in federal court. 

· Use immunity – this means that you can’t use anything you learn from the witness.

· CPL 190.50

· Grand Jurors can subpoena witnesses, and request the DA to do the same.

· ( has a right to appear before a GJ if:

· Prior to the filing of any indictment (there is probably a felony compliant already, because how else will the ( know about the accusatory instrument?) he notifies the DA of such request, and also stating an address where communication should be sent.

· A ( can ask the GJ to call certain witnesses.

· If ( testifies he can have his lawyer with him.

· Any person who waives immunity has a right to have his attorney with him.

· The attorney may advise the witness but may not otherwise so anything in the proceeding. The attorney should not be objecting, complaining about the DA’s conduct, or take any other adversary role.

· CPL 190.80

· If you get a preliminary hearing and you lose (there is probable casue) then the case I held for the action of the GJ. But if the ( is held more than 45 days without being indicted he must be ROR unless good cause is shown. 30 days for juveniles. 
Notice Pitfalls

· CPL 250.10

· Defense attorney must give DA written notice of his intent to use psychiatric testimony within 30 days of the arraignment on the indictment or before trial.
· Once notice is given by the defense the prosecution applies for an order to have the ( examined by the prosecution psychiatrist. 
· CPL 250.20 

· Prosecution must give the ( an alibi demand within 20 days of the arraignment.
· Once defense gets this he has 8 days to give prosecution a list of alibi witnesses. Unless good cause can be shown.
· Once the list is given to prosecution, no less than 10 days before the trial, the prosecution must give a rebuttal witness list. 

· CPL 250.30

· Within 40 45 days after arraignment the ( must give written notice of his intent to use defenses related to computer crimes.

· CPL 250.40

· Within 120 days of the arraignment on the indictment the prosecutor must file his intent to pursue death penalty.
· The defense gets 60 days to file new motions on the case if the DA chooses death penalty.
· CPL 255.20

· All motions should be filed within 45 days of arraignment or 45 days after the appearance of counsel.. 
· Omnibus motion 
· Discovery
· Suppression
· CPL 710.30

· The prosecutor must notify the ( within 15 days of the arraignment of intent to use statements or identification.


Burdens of Proof (Not on Final)

See handout 6/18

Probable Cause

· When a police officer searches he usually gets information. But a search cannot occur without probable cause, which is another quantum of information. The PO needs to have information to support a search.

· How does a cop get information legally and without a search?

· PO’s own senses Katz Scan
· NOT through a search. The information needs to “fall into his hands”.

· Another PO (fellow officer rule--Whitely v. Warden)

· APB

· Talk to private citizen.

· The information can be probable cause.

· Confidential informant

· An arrested person is a CI and not a private citizen.
· Anonymous tip

· With the first 4 ways of obtaining information there is probable cause for the cop.

· This does NOT give the cop probable cause just on its own. They can give reasonable suspicion, founded suspicion.

· Katz v. US

· Called the seminal case in criminal procedure law.

· Government attached a listening device on the outside of a phone booth without a search warrant. The prosecution used the recording in trial.

· The question was whether the phone booth was a constitutionally protected area.

· Court:

· “The 4th amendment protects people not places”.

· Prof. suggests that the above quote should be rephrased and that the 4th amendment was written for the benefit of people not places.

· “What a person knowingly exposes to the public, even in his own home or office, is not a subject to 4th amendment protection. Conversely, what he seeks to protect as private even in an area accessible to the public may be constitutionally protected”.

· It is not important where the thing happens, but rather what the people are doing; their conduct.

· The question is whether the ( gave the information up, or did the cop take it. 

· Harlan’s Concurrence

· An enclosed phone booth is an area that is constitutionally protected because there is a reasonable expectation of privacy, and invasion of it = a search of it and unconstitutional.

· The ( needs to have a subjective expectation of privacy.

· The expectation of the ( needs to be one that society deems to be reasonable.

· This is a bit different from the rule in standing.

· Factors to consider when doing a Katz Scan

· Competing interests

· Defense

· Not intrusive

· Prosecution

· Intrusive

a. The location of the ( when the information transferred to the cop.

i. Private home?

ii. Car?

iii. Motel room?

iv. Restaurant?

v. Park?

b. What was immediately around the place?


i. 2 acres from the street, or 5 feet.

ii. If apartment, was it an interior one, or one that faced the street?

iii. Was there a buzzer system to exclude the public?

iv. Was there fencing, hedges, or shrubbery?

v. If park, where was ( in relation to other people?

vi. Restaurant – booth or counter? By men’s room where there is high traffic.

vii. Window – tinted glass? Curtains, drapes, or blinds? Closed windows (i.e. smelling marijuana)?

viii. Did the ( had exclusive use of the area in question?

c. What was the location of the cop?

i. Was he lawfully situated on public property?

1. Did the PO use anything to gain his view?

2. How long was he there?

3. Did he do anything that similarly situated citizens did not do to aid him in obtaining the information.

ii. Trespass on private property?

d. What was the information that the PO received?

i. Words

1. Hear?

2. Katz scenario

3. There is a greater expectation of privacy in words than in conduct. This is so because you need to be active in the listening process.

4. Were the voices loud or soft?

ii. Actions

1. See?

2. Demonstrative action or covert? (covert is better for ()

e. What was the PO’s method for obtaining the information?

i. Which senses?

f. Did the PO use any artificial devices?

i. Flashlight

ii. Dogs

iii. Creating an artificial environment (i.e. asking the kid playing with the ball to leave the hallway). (An officer placing his ear up against the door, in it of itself, is not violative of Katz. 

iv. Did the artificial device aid in perception or substituted for perception?

1. Flashlight aids in perception

2. US v. Kim

a. Use of 800 mm telescope substituted for perception, and constituted a search.

· Is the police conduct violative of a areas where the ( has a reasonable expectation of  privacy?
· Draper v. US
· Federal agent with 29 years experience was dealing with a paid informant (CI). Informant was previously reliable.
· CI told the following facts about the (:
i. Race

1. Black

ii. Coloring

1. Light brown

iii. Age

1. 27

iv. Height

1. 5.6

v. Weight

1. 160 lb.

vi. Clothing

1. Socks

2. Shoes

vii. Accessories

1. Tan bag, knapsack

viii. Habit

1. Walking really fast

a. This is different from the above facts because if a CI knows about a (’s habit he probably knows him. The height weight etc. are all observable immediately, and are overt. Habit shows history between the CI and the (.

ix. Activity

1. Will be arriving on a certain date

a. This is also different from personal characteristics because it again shows a history between the ( and the CI. Predictions of future behavior are a class of facts to which the law gives great respect.

2. He will have 3 oz. of heroin

a. This is the only criminal factor. Also, it is a covert act that is predictive by the CI, which makes the CI more believable. 

· This is the only factor of the 10 listed that is criminal. 

· The court said that the first 12 facts corroborated the truth of the 12th—the criminal activity.

· On the bar you answer that the specificity of detail tends to negate potentiality of casual rumor.

· If a CI gives a lot of detail concerning covert facts, it is likely that the CI did not hear this from the “drunk in the bar”.

· Court said that this was sufficient for probable cause because:

· The police knew that the CI was reliable.

· They verified all of the first 11 facts, and they had reasonable grounds that the remaining 12th fact was true.

· This seems good, but the problem is that the 12th fact is the only criminal activity, and the police could verify only those facts that were no criminal in nature. This would not lead someone to believe that there was 3 oz. Of heroin.

· Prof. still believes that the decision was correct because the specific information that was predictive, and self-verifying detail (see Spinelli).

· Drunk in the bar test criticism:

· Somebody said X could have been sitting in a bar and Y can tell the cops all of his characteristics to the cops. Some drunk can sit by Y and tell him that X is going to buy 3 oz. Of heroin. 1-11 are true, but there is no PC for the 12th fact (the 3 oz.). Any drunk could have made the 12th fact known. These would relate to all overt facts that are easily observable.

· In this case the criticism is that there is nothing in the first 11 factors that would lead someone to believe that the 12th factor was true. (It’s not like the guy walking funny because his underwear are too tight).

· Remember that if there is more than just one detail (i.e. more detail about criminal facts) then you can assume that a dunk in a bar was not the source of the information.

Confidential Informan

· Aguilar v. Texas
· A search warrant was granted based on an affidavit that said there was reliable information from a credible person that drugs would be found in a certain place.

· Court

· You should not give “us” conclusions (i.e. credible, reliable). We don’t know if these adjectives are based on facts or not. Did Y in Draper hear the 12th fact in a bar from the drunk, or from X’s mouth?

· 2 Prong test (still the law in NY)

· Basis of information/knowledge (the INFORMATION)
· Is there a reliable basis for the information?

· How did the informant know “it”

· If Y hears the information from X, he will probably not be mistaken. If Y hears the information from the drunk Y can be MISTAKEN.

· Self Verification

· The specificity of non-overt data can lead one to conclude that the information was first hand. See Spinelli.

· This is a way of passing the basis of information test without using the words I, We, Me etc.

· Insider information is likely to be related to the crime.

· You could have self-verifying detail that is non-criminal. I.e. describing the layout of the (’s kitchen in detail.

· The best basis for information is first hand knowledge.

· The trick is when you are reviewing a file about a case, look for the words I, Me, Us. Simply saying “the ( was selling drugs from his car” is not enough. The CI should say I saw, I bought etc.

· Veracity (the PERSON who gives the information)

· Is the informant reliable, credible?

· If an informant has a good track record of being credible and reliable then he is probably NOT LYING.

· But he could be MISTAKEN under prong 1. 

· This prong is more important because the PO can trust the CI based on previous information.

· Like credit, there is first time for information given by a CI. How can you pass the veracity test in this case (the guy has no “credit”)?

· The PO can corroborate non-criminal, overt detail, the police have reason to believe that the CI is truthful. This instant credit allows the police to pass the veracity prong, and gives you PC. Remember, the drunk in the bar only relates to the basis of information prong, and not to the veracity prong.

· There is something to be said about a CI who has a perfect track record of reliability, but in a certain instance he does not pass the basis of information prong.

· Spinelli v. US
· This federal case modified Aguilar. Remember that Aguilar is still the law in NY.

· This case dealt with the problem if the informant passed one prong but not the other.

· This case brought to light “self verification”.

· Court:

· First look only at the CI. If he passes Aguilar’s 2 prongs, OK.

· If the CI does not pass the prongs look at the information you have and ask the following question:

· Find out where the ( is deficient. Then see if there is information that can be cured.

· Curing Basis of Information Defects:

· In the absence of a statement from the informant regarding the basis of information, it is required that there must be something in the detail provided by the CI to lead the authorities to believe (reasonably infer) that the CI’s basis of information was first hand. (Self verification).

· Curing Veracity Defects:

· Instant track record.

· White’s concurrence:

· Self verifying detail:

· An honest informant’s report, where there is such detail that would lead the magistrate to infer that the informant himself observed the acts.

· Examples of self-verification:

· People v. Hanlon
· CI in drug case

· Knew amount of pot, and how it looked like.

· Knew where to find it

· Described the gun in much detail

· People v. Elwell
· Reliable CI calls the police and informs them that ( had a gun; license plate; location of the car. Informant did not say how he knew of the information. No PC because it is not self-verifying (you can argue prediction of CI is self-verifying).

· Specific rules in NYS for CI:

· See handout 6/21

· People v. DiFalco
· Deals with non-criminal detail.

· CI who had given no prior information to police said that ( was selling cocaine. Police gave CI money to conduct a “buy” from the (. After CI meets (, CI tells police where and when the ( was going to come back with the cocaine, and the police verified this.

· The court set limits on non-criminal facts that can be verified:

· The kinds of facts that the police corroborates cannot be peripheral to the (’s activity. The facts need to be essential for the ( to cary out the crime.

· In this case, all of the non-criminal activities clearly pointed to ones that are directly related to the sale of cocaine.

· Accentuate the negative/positive. You can persuade the judge (depending on the side that you represent) whether the detail is self-verifying (i.e. “he did not say simply a gun, it was a 25 caliber” etc.).

· Ill. v. Gates
· This case dealt with a letter that delineated the particulars of a drug crime. The letter was replete with details. There were many predictions of future behavior. This is NOT a drunk in the bar case.

· Most of the buys were done in Florida.

· The wife loads up the drugs.

· The husband flies down to Florida and drives the car back.

· The PO checked out all of the details, including flying plans. ( boarded the flight, and registered into room. This pretty much corroborated all of the details in the anonymous letter.

· The lower courts found that there was a problem with the basis of information prong (prof. disagrees with this, because the information was self verifying). The court also said that the veracity prong was not satisfied. 

· Totality of the circumstances test. Overrules Spinelli and Aguilar in the federal courts. “The task of the magistrate is simply to make a practical common sense decision…”. The court says that it will not be completely bound by the 2 prongs of Spinelli and Aguilar. It wants a bit of wiggle room, and it gives magistrates and judges leeway. In practicality, you go through the 2 prongs of Aguilar and Spinelli anyway but you should use the language of Gates when arguing in federal court.

· A deficiency in one prong of the Spinelli test can be overcome by the abundance of wealth on the other prong. This is a bit problematic because even if there were an abundance of information of one prong shouldn’t cure a separate prong. 

· Prof. now sees this “abundance of wealth of one prong” as not really problematic, because there can be instances where the basis of information can be cured if you know that the CI would only give good information. 

· On the other hand, Prof. sees the converse as nonsensical. You should not be able to cure lack of veracity with abundance of basis of information prong. If someone has bad veracity, why should you believe him when he tells the PO his basis of information.

· The problem with this case is that it did not deal with CI’s. This is the first case of an anonymous tip. This is lower than a CI because an anonymous tip can be whatever without any ramifications for the tipster, or the cops.

· People v. Johnson
· Warrantless situation.

· The NY court rejected Illinois v. Gates under the NY constitution.

· See boxes 9, 12 in handout.

· Sticks to Aguilar and Spinelli.

· People v. Griminger
· Warrant situation

· The court rejects Gates again in a warrant situation

· Sticks to Aguilar and Spinelli.

· PO’s are not required to ascertain the basis of information.

· People v. Earley
· This is a 2nd department NY case.

· An informant did no give the basis of information to the PO.

· Dicta:

· The PO had adequate opportunities to get the basis of information, yet he never inquired about the issue.

· You can use this case (even though it’s dicta) if you are the defense.

· This was not an emergency.

· The PO could reach the CI.

· The CI did not hang the phone.

· US v, Harris
· CI failed the veracity prong, but he admitted to purchasing illicit alcohol from the (.

· Statements against penal interest are presumed true.

· Box 8.

Private Citizens

· A private citizen is one who is giving information not related to police function. The informant is not giving the information for his own gain, and he merely wants to relay information that he witnessed.

· A private citizen is presumed to be reliable.

· People v. Hicks

· A warrant was based on PC where the private citizen set out in detail the illicit activity on the part of the (.

· A private citizen gets no gain from reporting the information.

· In this case, the citizen swore out an affidavit.

· PL 210.45 

· This is a safeguard against citizens lying when giving information under oath. Perjury; class A misdemeanor.
· People v. Hyter

· The informant was not under the oath in his affidavit.
· Even if the informant (private citizen)
· PL 240.50

· Falsely reporting an incident. Class B misdemeanor.
· People v. Hetrick

· 12 year old child gave testimony under oath.
· CPL 60.20 requires a child to be more than 12 to take the oath. The court found that this only applies to in court testimony.
· The key here is whether the private citizen is identifiable and locatable because otherwise there would be no safeguard against filing a false report. We need to know who the informant is so that the sting of prosecution against the informant is there. 
· Defense will argue that there is no PC in the case where the witness is not found or known, because there is no veracity cure if there is no penal interest sting.
· Remember that the veracity prong is satisfied if there is a statement against penal interest. This would not be satisfied if you are dealing with conspirators where one of the (’s tries to get a deal. Although the (/CI is giving information that is against his penal interests, he is getting a better deal, so he might have an incentive to lie.
· Probable Cause one-liners:
· Hearsay is acceptable for PC
· PC is not actual cause
· PC deals with probabilities and not actualities.
· If the CI passes both prongs and tells a cop that the ( has a gun, and the PO then arrests the (, but finds no gun. The PO does find heroin. The cop goes to the CI, and asks him what about the gun? Even if the CI says that he lied, and he just suspected the (, the heroin couldn’t be suppressed. We are merely dealing with probabilities.
· PC exists or not exist at the time the PO makes his move on the (. PC has to come first. Any facts he learns later are irrelevant (this would be bootstrapping). 
· A PO officer may use his experience to determine if there is PC.

· Knowing how marijuana smells.
· Knowing what a gunshot sounds like.
· Particularities of gangs; signs; etc.
· PC standard is objective.
· PC to search without more only gives the PO the right to get a search warrant.
· PC means it needs to be at least 51%. Preponderance of evidence standard.
· Don’t look at the number as the catchall; triplets standing on a dead body.
· Overall Approach to Attacking PC:
· The source of the Information
· What is the ultimate source of the information?
· Was it the cop’s own view?
· He is reliable.
· Did he (search) intrude into an area where the ( had a reasonable expectation of privacy?
· From another person?
· Is he reliable/credible?
· Has he given good prior information?
· Can the police verify his detail. Non-criminal detail is enough, but watch out for DiFalco.
· If not, is it a declaration against interest?
· Any deals cut? Is there a true exposure?
· Private citizen?
· Is he identifiable and locatable?
· Gave statement under oath?
· Basis of Information
· Source
· Direct Observation?
· The best 
· If the CI gets the information from a 3rd person, then you go through the same analysis as you would otherwise, except that you check out the 3rd person’s basis of information. Veracity would not be a problem because the CI either has veracity or not. You go through the 3rd, 4th, 5th etc. person, and when you get to a point in the link where the person passes both prongs then there is PC. If any link fails the veracity prong you are through unless you go to the next person down the link to see if he passes both prongs. (It matters whether the 3rd person is a private citizen, anonymous etc.). (See People v. Parris? – it does not matter how many links there are in the chain, as long as the analysis is done correctly).
· Suspicion?
· Unknown source?
· Self-verifying detail?
· Specificity?
· Deal with criminality?
· Insider stuff?
· Prediction of future behavior.
· Cure for basis of knowledge defect:
· “If the police corroborate detail suggestive of or directly related criminal activity”. (Elwell)
· Is there corroboration of non-criminal detail in a warrant situation?
· In a warrant situation police verification of criminal or non-criminal detail WILL cure a basis of knowledge detail. (Elwell).
· What was the content of the information?
· How many facts was the cop given?
· How particular are the facts?
· Do the point to one person or to many people? (diminishes PC as to the ().
· Do the facts show criminal conduct or equivocal conduct.
· Are there any key facts present (may supplement to get PC; the more the closer you get to PC)
· Flight
· Furtive or concealing conduct
· Destructive movements (throwing something away etc.)
· Repetitious movement
· Evasive responses
· If they choose to talk to the police
· Inane responses.
· Location of ( with respect to the scene of the crime.
· Did innocent facts have special meaning to the cop with his experience?
· Did the PO know the ( and his background.
· High crime area?
· PC found in the following Key Factors:
· People v. McCray

· Transfer of glassine envelopes
· People v. Balas

· Transfer of foil
· People v. Garcia

· Crack vials.
· Matter of James P.

· Money for vile
· People v. Edwards

· Crack pipe
· People v. Burke

· Clear plastic bag with white powder
· People v. Carmona

· Opaque bag for money
Questions Regarding Reasonable Expectation of Privacy

Flashlight

· United states v. Lee

· Flashlight is ok because it merely helps see better

Binoculars

Dogs

· United States v. Place

· Not a search because dogs are things unto themselves and they reveal only criminality in the federal arena

· People v. Dunn

· The use of dogs in NYS is a search. However, the court found that a search based on dogs could be conducted under a reasonable suspicion. Dogs are better than a PO rummaging through your belongings.

· US v. Ludwig

· Dogs OK in motel parking lot

· US v. Harvey

· OK in refueling bus depot

· US v. Garcia

· Reasonable to use dogs to sniff luggage cars in a train.

· Doe v. Renfrow

· A dog sniffed a girl and the dog found positive for drugs. The dog actually sniffed scent of another dog.

Mail Cover 

(looking at all the mail that comes into an address and recording all of the information on the outside)

· US v. Choate

· Lustiger v. US

· Not a search

Pen Register

Records all of outgoing calls on a given phone. The opposite is a trap and trace device

· Smith v. MD.

· Federal these are not a search 

· NYS CPL 705

· Pen registers and trap and trace device. You must have reasonable suspicion to use these devices, and they cannot be used for more than 60 days without an extension.

Dump

Subpoena for all calls in a 24 hour period)

· Not a search in NY

Bumper Beeper 

Placing the beeper under the car to track the car

· Us v. Knotts

· Federal -- Placing of bumper beeper, and the monitoring of it is not a search unless the facts of the case indicate that the police could not track the car visually without the beeper. 

· US v. Karo

· If at any point you lose visual contact the beeper constitutes a search.

· People v. Colon

· NYS

Plain Hearing

· US v. Fisch

· FBI moved a couple staying next to a room where ( was staying and heard incriminating evidence. Placed ear against the wall.

· Court found this to be not a search

· There was no reasonable expectation of privacy to words that were loud.

Plain Smell

· US v. Johnston, US v. Vensresca

· If the police are able to smell gasoline, marijuana, alcohol there is no search.

· Hernandez v. US 

· PO compressed air to produce the smell of marijuana was a search.

Physical Manipulation

· Bond v. US

· Agent’s physical manipulation of carry on bag on bus was held to be a search.

Thermal Imaging

· Kyllo v. US

· Suspicion of marijuana growing. Thermal imaging was used to determine whether there were lamps in the house.

· Court found that it was a search. 

· Probably would not be ruled on in the same manner.

Garbage

· California v. Greenwood

· Evidence of crime on garbage. No reasonable expectation of privacy in garbage.

· If there is a private carting company then there is an argument.

Open Fields

Open Fields Doctrine (Hester v. US 265 US 57) – the 4th amendment protect the home and surrounding area, but not the open fields.

· California v. Ciraolo

· SC held that marijuana plants were not protected (not a search) when the police flew over the property at 1000 feet and saw the plants. Remember, the police have probable cause, but the police still must get a search warrant.

· Florida v. Riley

· Police circled over property at 400 feet. Found to be reasonable.

· People v. Reynolds

· NYS CtApp.

· ( owned 100 acre farm.

· Police acting on an anonymous tip circled over (’s land. Police then entered the property on foot. Both the flight and foot search showed marijuana.

· Police got search warrant.

· Court found against ( because her land was not enclosed, and no no trespassing sign, and there was no reasonable expectation of privacy in open fields where no precautions were taken to exclude the public.

· Oliver v. US

· The more modern case than Hester.

· Narcs in KY investigated (’s farm on information that he grew marijuana.

· There was a locked gate, and no-trespassing sign.

· Does not establish a reasonable expectation of privacy in the federal arena.

· SC found that the open fields doctrine should apply. The 4th amendment does not extend to open fields.

· People v. Scott

· NY Ct App rejects Oliver.

· Landowners who fence or post no-trespassing signs have a reasonable expectation of privacy.

· This only applies to police walking over your property, not necessarily if the flew over it (not a mere 2 feet off the ground).

· Remember that under the 4th amendment Oliver applies, but here the ( argued under the NY constitution.

· Tip:

· If a PO gets information from a CI that a ( is selling drugs out of his car, and the PO goes to the location and sees a drug transaction. The cop received the information from his own senses, and NOT from the CI. The cop had every right to be there, and just because the CI directed the cop there is irrelevant if the cop sees the illegal activity.

Good Faith

· If there is a 4th amendment violation, there are certain areas where the evidence will not be suppressed where it can be shown that the police had a good faith basis. This is an exception to the exclusionary rule.
· When a PO is acting in good faith he is acting reasonably.
· NYS does not recognize this.
· US v. Leon

· PO conducted surveillance of (, and based on this they prepared an affidavit, which requested to search 3 homes and several cars. The affidavit was reviewed by several ADA’s, and a judge gave a facially valid search warrant. Drugs were found. It was later found that the affidavit was insufficient to establish PC.
· SC said that the PO’s reasonably relied on the warrant, and the drugs should not be suppressed.
· Warning: No reasonable reliance in the following and suppression will occur:
1. If there is a sub-facial inquiry.
2. If the judge rubber-stamps the warrant without reading the application. There can’t be reasonable reliance in this case.
3. If the affidavit does not provide a substantial basis that PC exists. Reasons for the conclusions (the CI is reliable because…).
4. If PC clearly does not exist.
5. If the search warrant is facially deficient with respect to particularity.
· Mass. V. Sheppard

· PO could not find the proper form for application for general cases, and he used the drug form application, and crossed things out.
· The affidavit was reviewed and approved.
· In the warrant the judge did not delete the language that allowed for the search for drugs where there was no PC to search for drugs. It was irrelevant that the PO’s never did search for drugs. This was a pure technicality.
· SC (based on Leon) said that the cops acted in good faith. The officers took every step necessary. The cop was not required to check the warrant again because he got assurances from the judge that the proper changes were made.
· Judicial screw up.
· Ill v. Krull

· Statute required licensed motor vehicles allowed to be searched without search warrant.
· SC
· The evidence should not be suppressed where the PO reasonably relies on a valid statute at the time:
· The legislature wholly abandoned to pass laws that are constitutionally.
· If a reasonable PO should know that the statute was unconstitutional.
· Legislative screw up.
· AZ. V. Evans

· ( was to appear in front of traffic court and he did not appear. A warrant was issued, but the ( appeared 6 days later. The warrant was never deleted from the computer.
· ( later stopped again for traffic violation, but because there was still a warrant in the computer they searched the vehicle.
· SC – no suppression
· Mapp has a single purpose.
· This was a judicial screw up, and the PO’s were reasonable.
· People v. Bigelow

· NY does not accept the good faith exception.
· Showing that Good faith is Inapplicable
· Show 4th amendment violation
· Warrant
· Take the rubber-stamp problem
· How long was the PO with the judge; the shorter the better.
· What time was it? 
· Normal business hours?
· 3 AM?
· Did the judge ask any questions of the PO
· Did the judge read the application in front of the PO
· Did the judge make any changes in any of the paperwork?
· Are there underlying facts to support conclusions
· Facial deficiencies?
· Particular?
· Build up the knowledge of the PO.
· PC non-existent
· Build up the knowledge of the PO to show that he knows PC rules.
Arrest and Search Warrants

The purpose of a search warrant is to have an impartial referee.

· FRCrPr 41

· Not to exceed 10 days

· Must be executed in the daytime (interpreted to be between 6 am and 10 pm)

· CPL 120 (how to get an arrest warrant) 

· Process issued by a local criminal courts. Superior court judges can issue warrants as well.
· The process directs a PO to arrest the ( based on the accusatory instrument.
· Does not go stale
· Can be executed anywhere in the state. If it is issued by a village/town etc. then the arrest can be effectuated only in the county of issuance, or any of the adjoining counties.
· However, the warrant can be endorsed by the county where the ( is found.
· Can be executed at any time, on any day of the week.
· PO must bring the ( without delay in front of the judge.
· CPL 690 (search warrant)
· Can go stale
· In writing or orally
· Must be executed in 10 days
· Must be executed between 6 am and 9 pm
· Inventoried list. Called a return; “without unnecessary delay” (day or two)
· 690.35
· Application must be subscribed by: 
· PO
· DA
· Other public servant acting in his official duty
· Must have statement in the application that there is reasonable cause (probable casue) to believe…., and where….
· Must state whether based on 
· Information and belief
· The source, and groud for such belief:
· Aguilar and Spinelli
· Application May contain
· Executable at any time.
· Must show reasonable casue to believe that the warrant cannot be executed between 6 and 9, or that the evidence will be destroyed.
· No knock
· Entry without giving notice

· Must show reasonable cause to believe that the evidence will be disposed of

· The giving of the notice will endanger the PO or others.

· May be communicated to the judge over the phone.

· Judge will swear the applicant over the phone.

· Applicant must give information of the basis of belief etc.

· Judge will place under oath anybody on the application

· The oath must be recorded via voice recording etc.

· If a voice recording is used the record must be transcribed, and the judge must certify the transcription and file it within 24 hour.

· 690.45 – what application must contain

· Name of court

· Name of PO

· Description of the property

· 690.50

· A cop should show the copy of the warrant, and he must reasonably make his authority clear

· May use as much physical force to execute the warrant

· Can use deadly physical force if he is afraid for his life reasonably.

· Cop need not give notice if:

· The premises are unoccupied or the PO reasonably believes the premises to be unoccupied.

· If the warrant allows this

· Cop must give receipt for any property taken.

· Richards v. Wis.
· The prosecution argued that any drug warrant should have an automatic no knock rule.

· The court disagrees with this blanket rule.

· A mere technical violation of the CPL 690 will not invalidate the warrant. This is a mere technicality.

· If a search warrant indicated the time limit, and the police searched a little after 9 pm it would probably be ok.

· If the police search a detached garage, where the SW allowed for a search of the house, then this would NOT be ok.

· Payton v. NY and Riddick

· Absent exigency, a PO cannot arrest someone in a private place without a search warrant.
· Riddick
· SC said that in both cases the arrests were treated as routine, and that there was no exigency.
· There is no exigency even if a felony was committed in the past.
· It doesn’t matter the reason for the search (absent exigency) you need an arrest warrant.
· Exigency circumstances exist in the following as per
· Violence of the crime can be attached to exigency if there is a chance that the ( can do it again.
· The suspect is reasonably believed to be armed.
· Prof. sees this as problematic because the ( is not fleeing, and the police can get a search warrant.
· That there exists not merely the minimum of probable cause.
· Prof. sees this as problematic.
· Strong reason to believe that the ( is at the premises.
· The only time this will apply is when the ( is apt to flee, and he has not been found before. Time is of the essence.
· The likelihood that the ( will flee.
· People v. Lee

· If the police have a search warrant, and they have PC to believe that the ( did it, then if the ( is found in the house during the search (and there is no arrest warrant) then the police CAN arrest the (.
· People v. Tondrick 176 AD2d 1194.

· People v Keller 148 AD2d 958

· Payton is inapplicable if the ( comes out of his premises if he does so at the police’s request. Payton only applies to the home, and not to the porch.
· Payton prohibits the police from entering (’s home and effectuate a warrantless arrest.
· Atwater v. Lago Vista

· May a PO make a warrantless custodial arrest for an offense that is a misdemeanor that is punishable only by a fine? (this would be an unclassified misdemeanor).
· TX law allowed PO’s to arrest an individual even for a violation. This would never happen in NY unless all other means have been exhausted.
· ( did not have a seatbelt on her nor on her children.
· SC
· If an officer has PC to believe that the ( committed even a minor offense that carries no jail time, he may arrest her, and the 4th amendment is not violated.
· NY would not let this happen absent compelling reasons.
· Stegald v. US

· If a PO ahs an arrest warrant for A, they may not arrest A in B’s premises if they have no search warrant for B’s premises. B was not protected, so there can be no intrusion into B absent a warrant. 
· Exigency can cure this.
· Protective Sweeps Doctrine
· MD. V. Buie

· Arrest warrant allowed police to arrest (. Cops arrested him as he was coming up the stairs. Cops went back into the basement and found evidence of the crime. 
· SC allowed the evidence in because the police can perform a protective sweep to protect themselves, and if they see in plain view evidence then it is admissible. Remember that the protective sweep does not allow for search of evidence, but for people. (This, of course, applies where the police have no search warrant).
· Balancing test
· The police had an interest to assure them that the ( was not hiding someone in the house.
· As an incident to the arrest, the police could, without PC or reasonable suspicion, could look in closets or other places where someone might hide, and the police believed that someone else was present. (In this case there was a robbery that involved two perpetrators, so they were reasonable in their belief that there could have been someone else).
· The search can only take place where a person could be found. You can’t look in a drawer.
· Such a protective sweep is not a complete search, and can last no longer than the time necessary to dispel the reasonable suspicion of danger.
· NY v. Harris

· P v. Taylor

· No PC because of basis of information defect in the warrant. No I, We, etc. No self-verifying detail.
· P v. Wirchansky

· P v. Wright

· P v. Hendricks

· PC present
· P v. Montague

· P v. Slaughter

· P v. Comforto

· Particularity requirement in search warrant under the 4th amendment. 
· This is supposed to take discretion away from the PO, so that he shouldn’t have to guess what he is allowed to look for, and where. If the language is too broad, then the search warrant is invalid. Do not confuse over breadth between particularity that is good, and one that is bad. It’s ok if the warrant reads (in particularity) that the PO can search the house, and the garage, but not if it says merely to search the entire premises. 
· P v. Rainey

· The word premises was used in the waarant. What the magistrate did not know was that there were 2 different tenants in 2 different apartments in one particular building; the “premises”.
· There has to be PC for each individual “house”, and the search warrant needs to comport with the PC present. If there is no PC for the second apartment, the entire warrant is invalid.
· The problem here was that the officers DID know that there were 2 dwellings, and they did not tell this to the magistrate.
· MD v. Garrison

· There was a particularity problem here because in a certain address there were 2 apartments. The cops executed the warrant in the wrong apartment. 
· The court found that there was a reasonable effort to ascertain the premises to be searched, and the police acted reasonably.
· The police here was ignorant about the presence of 2 apartments, and the mistake was reasonable in light of what they knew at the time the warrant was written.
· There was an honest mistake here, and there is no 4th amendment violation here.
· P v. Sciacca

· Search warrant for a “green van”. They found the van in the garage. Warrant no good because the PO’s would need a search warrant for the garage as well.
· The warrant authorized the search of a particular van, and nothing else. The garage had a structural independence from the van, and a search warrant was required for the garage as well.
· P v. Davis

· Police described the place to be searched in “the right side of the building” where the location was actually on the left side.
· The warrant is not invalid because the police was responsible in its effort to obtain a precise description of the premises. The PO made a mistake because he could not make a better description. 
· Test:
· “The description of the search If it such that the officer with reasonable effort can ascertain the place intended”.
· Particularity In Warrant for Items to be searched for:
· Lo Ji Sales v. NY

· 2 obscene films were bought. A search warrant was given to search for more copies of the film. In addition, the warrant allowed for search of more similar material (overbroad). The justice included the words “search the following items” in addition to the copies that might be present. There were, however, no items listed. 
· This is an open warrant, which is impermissible.
· Everything was suppressed because there was too much discretion for the police here.
· The magistrate went to the location to be searched, and this eliminated the impartiality that is required. The Justice cannot act in a law enforcement capacity for impartiality to be present.
· P v. Givens

· Severability
· P v. Hansen

· There were 2 separate identifiable places (a van and a house). One area was a good search, and the other area was not in terms of PC.
· Where a search warrant allows for a search of 2 separate places (and there is no vagueness or over breadth), then the PC will sustain the area that was searched, and the search would be valid as to the place that had the PC.
· Remember to distinguish this from those cases above where the warrant indicated a certain place, but it turned out to include 2 distinct tenants or apartments.
· The warrant will not be good if there is pretext/bad faith, or where the PC of one item on the warrant is incidental.
· P v. Brown

· Severability will apply if there is PC for one item (as opposed to a location), and there is no PC for another item. 
· E.g.: PC for a diamond ring, and the search warrant also stated that the PO can search for “any other contraband” or any other type of similar language, which directs the PO’s to search for things that have no PC. This language would also be overbroad, and too much discretion.
· The court indicated that it WOULD sever the items, even if there is bad language in the warrant.
· If the police searched for an ignition switch, and a VIN, and the police found guns, but none of the enumerated items in the warrant, then the guns will come in. The reason for this is that a gun would be found in the same place the ignition, or the VIN would be. The size is basically the same; not a piano in a drawer.
· P v. Tambe

· When the police have PC that several people are involved in criminal activity, but they lack the information to find out who actually has the contraband. The magistrate can issue a warrant that allows a search for any place that is under the control of one or more of the suspects. This is the same as the triplets standing atop a dead body; they all get arrested.
· There is no probability requirement here, rather only that the evidence can reasonably be found there.
· CPL 690.15

· Allows for the following language:
· You can ask to search any person present thereat.
· Sufficiency of Language in the warrant:
· P v. Nieves

· The warrant stated that the police can search for a particular person, and any other person on the premises.
· In this case, the premises were a restaurant, and the search could have included anyone. If the warrant stated that “the premises was dirty, therefore anybody there is dirty” would give PC. In this case, however, there was no particularity in the warrant that stated that only criminal activity was being conducted in the retaurant, and therefore, it was overbroad.
· Guideposts:
· Means of access
· Neighborhood
· Private or public
· Nature of illegal activity
· Number of persons seen to be present
· Were there any innocent bystanders seen
· The warrant should limit the locus of the search, and the time when the search to occur if at that time of day there is PC higher than other times of the day.
· P v. Green

· Warrant included CPL 690.15, with the words “thereat”. But the ( was arrested outside of the house, so he was there-OUT. Not in the house.
· The prosecution  will argue that if the PO had PC when the ( was in the house, the PC did not dissipate when the ( was outside in a public place.
· P v. Costales

· P v. Sanin

· Read 
· P v. Martinez

· CI with no track record swore out an affidavit (and siging an affidavit will cure a veracity defect). Here, however, the CI signed “confidential informant” instead of his name.
· Court found this not to cure the veracity defect.
· Ill. v. McArthur

· ( detained outside of his home until police can get search warrant.
· SC
· Brief seizure was permitted.
· There were exigent circumstances here, and the warrant was limited in type and scope.
· The police were merely keeping the premises free from tampering.
· Prof. says that the police can go into the premises with the ( and search because there is exigency that the evidence will be disposed. THEY HAVE PC to go into the premises, and the exigency will cure the lack of a search warrant. The exigency is created when the ( tries to get into the house.
· The police have 2 choices:
· Go into the house with the (, and the exigency of the disposal of the evidence will allow for a search without a SW.
· Detain the ( outside and get a SW.
· This is preferable to the option above (detainment of the (), because above the police are creating an exigency by allowing the ( to enter his house.
· The detention needs to be no more than necessary in time.
· People v. Rawluck 14 NY2d 609
· Where a known target exists, but his name is unknown, the search can be done as long as he is identified with certainty in the warrant:
· Picture
· Identifying marks
· P. v. Danzig 40 AD2d 576
· Where the facts describe in an affidavit are as susceptible to an interpretation suggesting guilt as well as innocence. 
· Allegation consisting simply of the fact that LSD users are frequenting a house. P. v. Dumper 28 NY2d 296
· Known gamblers entering premises. P. v. Fino 14 NY2d 160
· Staleness
· It is important to fix the date that the informant saw the act. Can’t say he saw 2 weeks ago, recently. You are concerned with when the CI saw it, not when the PO heard it.
Sub-Facial Attacks

This is an attack on possible perjury of the affiant (PO) of the search warrant. On the face of the warrant it looks ok, but if you look deeper you may find that the PO perjured himself.

· Franks v. DE
· Gives us the rules of sub-facial attacks:

· The burden of the ( to show the following 2 to get a hearing:

· Substantial preliminary showing that the affiant (PO) made a false statement knowingly and intentionally, or with reckless disregard to the truth (Burch). AND

· That the false statement is material to the PC. (I.e., if you take the false statement out of the warrant there would be no probable cause).

· The reason for this is because warrants based on police perjury are not unconstitutional if omitting the perjured part would leave the warrant with PC

· You can always .

· P v. Alfinito
· This case allows for an attack on a law enforcement officer for perjury on the search warrant.

· P v. Solomine
· P v. Slaughter
· P v. Burch
· Material mistakes given negligently or recklessly will bring down the warrant. 

· This case extends Alfanito’s perjury requirement to willful disregard.

· US v. Nepstead
· Search Warrant Review
· Make sure PC exists.

· CI

· Show the basis of information and reliability.

· See if there is self-verifying detail.

· Look for defects in the warrant

· CPL 690

· Overbroad and vague

· Argue that this is fatal

· 4th amendment

· Sub-facial attack

· Attack the execution of the warrant. That it exceeded the authority, or there is a technical problem.

· US v. Nepstead 424 F2d 269

· Search warrant to search a warehouse for a particular car. Feds saw the car leave, and they then went into the warehouse knowing that the car was not there.

· This negated the probable cause, because the car was no longer there.

Warrantless Arrest

· US v. Watson

· US v. Harris

· Dunaway v. NY

· Whren v. US

CI Identity

· Pre-Trial Federal

· McCray v. Ill.
· Pre-trial federal

· 3 cops met with a CI – reliable.

· Said the following

· Observed ( selling narcotics.

· CI goes with cthe cops and points out the (
· At pre-trial hearing ( wants the name and address of the informant.

· Judge said that he is assuming that the police is telling the truth. Since the judge found the police to be truthful, this is the end of the story.

· If the CI comes into court and the ( cross examines him, the PC will not be negated because the police were reasonable to believe him, even if the CI says that he lied..

· The only possible taint to the PC is if the CI says that he never talked to the cop.

· If the judge finds that the cop is telling the truth, then there can be no possible reason to bring the CI in because all that the ( can show is that the CI is lying, and this cannot negate PC.

· Pre-Trial NY

· People v. Darden
· The question is whether the denial of production of the CI denied the ( a fair hearing.

· The court found:

· The identity of the CI need not be disclosed, BUT:

· If PC depends in whole or in part on information from a CI, and if the identity of the CI is raised (not like federal court that the judge believes the cop and the issue is closed. The judge in NY MUST give the hearing if the issue is raised) at the suppression hearing it is fair and wise for the court to hold an in-camera/closed door hearing. The prosecution should make the CI available, and the ( or his counsel may NOT be in the room.

· Questions in writing may be submitted to the judge to ask the CI.

· The questions are designed to show not that the CI is lying (because it is irrelevant, but that the PO is lying.

· Ask what the CI told the cop.

· The judge must make a summary report stating:

· Existence of the informant.

· The communication of the CI to the police.

· A sealed transcript will be available, but it will be sealed fro review by the appellate division.

· The court of appeals is saying that they don’t trust the police, and in every case that the ( simply raises the issue the ( is entitled to a Darden hearing.

· The prosecution is now forced to produce the informant.

· Make sure you know where the informant is at all times.

· People v. West
· Darden hearing was held, but the people could not produce the informant because they could not find him.

· Several people testified that the CI was real, and so was the information he provided to the police. CI was also afraid for his life, and this can be shown.

· Allowed the information to come in.

· People v. Carpenito
· You can use extrinsic evidence to show the existence (witness; documents) of the CI if he is unavailable, then Darden is satisfied.

· If the informant is legitimately afraid for his life, then he does not have to come in.

· People v. Serrano
· If the magistrate saw the informant at the time the warrant was given there is no problem.

· People v. Fulton
· People v. Edwards
· Establishes Darden as a requirement.

· People v. Adrion
· Pro-defense case

· CI gives information to FBI.

· There was a Darden request, and the FBI refused. Will the refusal of another law enforcement agency satisfy Darden?

· NO. and the evidence is suppressed.

· People v. Lypka (pro-defense)

· This case deals with information gotten from another PO. Fellow officer rule.

· A PA PO calls NY PO and tells him that the (s were coming to NY, and they have stolen motorcycles.

· A PO automatically passes veracity prong, but he must show the basis of information prong separately, and it is not automatic.

· At the suppression hearing the ( raised the issue of the basis of information of the PA PO.

· Court:

· The arresting officer is entitled to rely on alert from fellow officer, and assume its reliability. There is no difference between PA PO, and NY PO. The knowledge of the sending officer is imputed to the receiving officer.

· The people must demonstrate that the sender of the information possessed the requisite PC to act.


· This means that any time a PO testifies about information that he received from a fellow officer, think about this case. This is so because the ( can ask for the production of the sending (PA PO) officer to establish his basis of PC.

· This case allows for the production of the sending (of the information) officer, and the PC needs to be established. 

· Another way to satisfy Lypka (besides the production of the sending officer) is to have the receiving officer testify about the basis of knowledge of the sending officer if he knows. People v. Petralia
· This case does not have the per-se rule of Darden

· Prof. says that is more important to have a pre-se production rule of the sending officer than in the case of a CI. This is so because if the CI lies the PC is still present if the PO’s had good reason to believe him. If, however, the sending PO lies, then it is worse.

· Prof. thinks that the arresting officer can call the sending PO after the arrest was made, and ascertain the basis of information of the sending PO. So if the receiving PO does not know the basis of information at the time of the arrest, and only after the arrest is the basis of information ascertained.

· People v. Rosario
· The fellow officer rule applies to auxiliary police

· People v. Parris
· 2 PO’s go to the scene, and they are informed by another PO that he just spoke to an eyewitness neighbor who gave a detailed description of the (.

· ( was arrested. Neighbor identified the (.

· Court suppressed everything because:

· There was no proof that the neighbor was an eyewitness, and therefore, the basis of information prong was not satisfied. The neighbor need not be produced (under Darden), but the cop here only said to the other Pos that the person was an “eyewitness”, and this was a conclusionary statement. The PO needs to prove that the witness saw a burglary with his eyes, not only the (’s feature. The PO’s need to know that the eyewitness witnessed criminal activity, and not merely the description of the (.

· (Double hearsay IS acceptable for PC)

· As long as someone in the chain passes both prongs of Aguilar and Spinelli it is ok.

· People v. Ketcham
· Ghost (the transmitter of the information to the arresting officer) signals to the arresting officer that the primary bought drugs from the (.

· Court says that the basis of information prong is satisfied even if the ghost did not communicate to the arresting officer of how he knew that there was a buy of narcotics.

· Every person had a predetermined role, and there is no reason to challenge the ghost’s basis of information.

· Trial – Federal / Trial State (the same)

· When dealing with PC in pre-trial hearing we know that the issues are important. However, if the court makes a mistake in a suppression hearing the stakes are lower (because the ( IS guilty; it is only PC. When dealing with Trial errors, the court might be putting an innocent man in prison.

· Federal -- Roviaro v. US
· ( charged with sale of heroin.

· ( wants production of the informant because the ( says he never sold anything to the informant.

· Test:

· Where the disclosure of the CI identity is relevant and helpful to the defense of an accused, or is essential of a fair determination the privilege must give way.

· The reason for this is that the CI’s identity is not as necessary for suppression, than at a trial where the stakes are higher.

· 4 step approach

· Ascertain what the CI could testify 

· What senses were involved?

· Sight, smell etc.

· Ascertain what all the other witnesses testify to?

· Subtract #2 from #1 to isolate in what way did the informant add to the case. (What is the list of facts that only the CI can tell us).

· Ask why these facts in #3 are relevant and helpful to the defense to reveal the identity of the CI. (The CI is the only one that can testify to the helpful and relevant matters).

· Sobriety of the (
· Mistake in identity


· The police did not personally know the (
· The arrest was done after the alleged crime

· Public place?

· Lighting conditions

· Limited time of viewing the (
· Duress

· Entrapment

· NY -- People v. Goggins and Brwon
· Follows Roviaro.

· Where the ( allegedly sells to an undercover cop (after being introduced by the CI) and the ( says that he did not sell the drugs, then the informant needs to be produced because there can be a mistake in identity. Where the ( allegedly sells the drugs from his house (where the Ci brought the PO to the (’s house) there is no reason to produce the CI because there is no mistake in identity if he was arrested in his own house, and there is no mistake in idenity problem.

· P. 175 FN

· People v. Jenkins
· If the ( meets the Goggins/Roviearo test, and 

· If the CI was under the control of the people, and 

· If the CI is now not under the control of the people, then if the people caused the CI’s disappearance then 

· The case is dismissed, or a new trial is granted. The burden is then on the people that they did not cause the disappearance, and they used due diligence to find the CI.

· If the prosecution caused the disappearance of the CI, but they used due diligence to find him then there is no new trial or dismissal unless (higher standard than relevant and useful)

· The CI’s testimony would exculpate or create a reasonable doubt as to the (’s guilt.

Search Incident

Contemporaneousness is a requirement for a search incident to arrest.

· Chimel v. California
· If a cop has PC before the search then the search incident to arrest is ok. As long as the arrest and seach are contemporaneousness it is ok.

· Involved 3 cops that went to (’s home without a search warrant. They had an arrest warrant and searched the premises without consent. They searched the house and the garage for 45 minutes and found stolen coins.

· The SC said that the cops may search 2 places:

· Person; and 

· Grab area

· ‘Wingspan’ of the (.

· And for 3 reasons:

· To prevent:

· Assault

· Escape

· Destruction of evidence

· US v. Robinson
· Cop arrested ( for driving with a revoked driver’s permit. The cop searched  the (, and “felt” heroin. 

· SC said

· Anytime there is an arrest the cop can conduct a full-blown search.

· No expectation of success:

· There need not be independent PC for a search incident.

· Gustavson v. Florida
· Arrest for traffic infraction. ( stopped, and could not produce a license. Same as Robinson.

· Knowles v. Iowa
· ( was stopped in Iowa for traffic infraction. Under Iowa law the cop may arrest or give a citation. No arrest was made, but the cop searched the car, and he found marijuana.

· SC

· Where the police elect no to arrest, but to give a citation, then there can be no search incident to citation.

· People v. More

· PO entered apartment on consent. They saw a white rock like substance, and they arrested the (. PO’s stripped search the (, and saw something protruding from (’s rectum.

· NYCA

· You DO need expectation of success for body cavity search.

· Absent an emergency, no body cavity search without a warrant and without independent PC.

· US v. Edwards

· ( arrested for breaking into post office.

· 12 hours after the arrest the police traded cloths with the ( because they believed there was evidence on the (’s clothing.

· SC

· The cops conduct a short search of the ( at the scene for safety reasons, but once the ( is at the detention facility he may be searched again. This stretches the contemporaneousness rule.

· It would have been unreasonable to strip the ( and leave him without clothing. It was reasonable to wait for the morning to get him clothing, and then to search the clothes he used during the break-in.

· NY agrees with Gustavson, but they are protectionists when dealing with traffic violations and offenses.

· People v. Triano
· This was an arrest for a traffic misdemeanor.

· Court says that as long as a person is taken into custody the police may search him incident to arrest.

· However, some traffic arrests will not be good if the cop can simply give a citation. There can be no pretext to search the (. Even if there is a traffic misdemeanor, there may not necessarily be an arrest.

· People v. Howell

· Reckless driving.

· An arrest is not inevitable even when dealing with a traffic misdemeanor.

· The question in all of these traffic arrests is whether the arrest was necessary.

· People v. Copeland 39 NY 2d 986

· Contemporanousness
· People v. Chestnut

· Cop sees ca being driven in erratic manner, and he smells marijuana. Car is searched and marijuana butts and marijuana.

· No need for arrest to happen before search as long as they are close enough in time.

· US v. Peters

· Arrest made before the search

· People v. Evans

· ( searched, and the money that was given to him by an undercover officer was found on him.
· ( was arrested a month after the search because the police wanted to protect the undercover cop.
· Court said that when the police make a choice (whether to protect the UC, or to arrest the () then the cops must chose.
· People v. Desantis

· Officer A tells officer B and tells him that ( is coming in with marijuana in his bag.
· The fact that the police later took the ( to a room to search in a secure are then it is good.
· Court says that as long as the arrest and search are close in time and location then it is ok. Close nexus between time and place.
· People v. Williams

· People v. Fields

· Cop buys drugs from a door. He later comes back with fellow cops to arrest ( in the hallway. The cops searched the house, but the cops were unreasonable in the search because the arrest occurred in the hallway.
Automobile Doctrine

· US v. Carrol
· Federal agents were tracking bootleggers. 
· Feds saw ( come in his car unanticipated. There was PC to stop the ( because it was reasonable to believe that ( was transporting liquor. 
· SC
· No search warrant needed for a car.
· It is not practical to secure a search warrant because there is the exigency of mobility of the vehicle.
· You DO need an expectation of success, i.e. independent PC for the search.
· In all of the car cases it is as if the car is aiding and abetting in committing a crime. However, there needs to be an expectation of success. It is not enough to have PC to arrest the (.
· Chambers v. Maroney
· NY follows this.
· Police get informaiotn about (’s that they committed a robbery.
· An hour later the (s are found, and the car is impounded and taken to HQ without a search.
· There was no contemporaneousness here, but the SC said that the car can be searched at HQ. No search incident rule need apply, because they had PC to search the car at the time they arrested the (, and no contemporaneousness required.
· US v. Johns
· Coolidge v. NH
· Car case where there was no exigency.
· Cops were investigating ( for several weeks, and he was cooperating. In all likelihood, any evidence that might have been there was probably destroyed.
· SC said that the word “automobile” is not a talisman for abrogation of 4th amendment.
· The above 3 cases can be reconciled in the following way:
· Carrol
· The search was right after the arrest and there was expectation of success.
· Coolidge
· There was never a right vested in the police to search the car.
· CA v. Carney
· The automobile doctrine applies to a mobile home because of the exigency of ready-mobility. 
· There is a lesser expectation of privacy in a car than in a private home.
· The state has the right to regulate this.
· PA v. LaBron
· People v. Milerson
· D

Container Restriction

· If the police have PC to search a container they can seize it without a warrant, but they can’t search it without a warrant.

· No container restriction anymore in cars.

· CA v. Acevedo overruled Chadwick and Sanders

· Acevedo only dealt with a container in a car, and we don’t know whether Acevedo controls containers outside of a car.

· US v. Chadwick
· You only have a container case if the initial PC was with resects to the container itself. If the PC was for the car, and the container was found incident to the search then there is no container case, and the rules don’t apply to that container, and the search is good. If the PC is with respects to the car only then there is no container restriction.

· ( boarded Amtrak, and had with him 200lb footlocker. Talcum powder was leaking from the container, and when the ( arrived at the car, a dog sniffed the container and produced a hit. The container was taken away and the ( was arrested.

· SC

· There is an expectation of privacy, and no search can occur without a search warrant. There was no exigency here.

· The court hinted that since the PC was with respect to the car then there is no container restriction, but if the PC was with respect to the car then there is no restriction.

· AK v. Sanders
· CI told police that ( will arrive at the airport with a green suitcase that contained drugs.

· ( is arrested, and the container is seized and searched.

· The PC here was with respect to the container, and the search was no good.

· US v. Ross
· A CI told PO that ( was selling narcotics from the trunk of his car. There was no mention of a container in the trunk, and the PC was with respect to the car.

· ( was arrested, and the interior was searched. In the trunk there was a closed brown paper bag (a container), in which there were drugs found. At HQ a thorough search was conducted, and a pouch was discovered (a container).

· No warrant needed, because the automobile exception applied. There was no PC with respect to the container, but rather one with respect to the car.

· The scope of the search depends on the PC the police had.

· Person 

· Search incident law

· Vehicle

· Any container can be searched. ( As long as the container can contain the evidence of that size).

· Container

· The container restrictions apply.

· If there is PC only as to the container, then the car may not be searched because the container is independent from the container.

· A container is something that conceals something else.

· Wyoming v. Houghton
· Police had PC to believe that drugs were in the car.

· There is no individual PC needed for containers that might be owned by a passenger.

· CA v. Acevedo
· Overruled Chadwick and Sanders. (Remember what the PC applies to)

· CA PO got call from a fellow PO, and that drugs were addressed to a person. ( went to the person’s house, and ( then left the person’s house with a brown paper bag, and he then placed the bag into his car. Police opened the trunk and the bag. PC as to the bag.

· SC

· The police may search an automobile and the container if they have PC.

· No longer a container restriction.

· This case does not apply if the container is found outside of a car. This case only applied where the container was placed into a car, and the court never lifted the container restrictions from containers that are not in a car.

· The lesser expectation of privacy in the car lowers the protection of the container restriction, and the search is ok without a warrant.

· NY never said that the container restriction no longer exists, but the court will probably subscribe to Acevedo if given the opportunity.

· Search of packages incident to arrest in different circuits. (See Belton 2)

· Brown

· The court applied Belton to a non-car situation.

· Police will not allow the ( to be next to the area that they search, so although the ( can argue that at the moment he has no reach of the container (jacket etc.), the police invariably separate the ( from the container.

· Flemming

· Nohara

· It was not unreasonable to separate the bag from ( and then search it.

· Nelson

· Automobile Doctrine

· (-) Contemporaneousness

· (+) Expectation of success

· Search Incident (the opposite of automobile doctrine)

· (+) Contemporaneousness

· (-) Expectation of success

·  Belton
· There are 3 Belton cases:

· Belton 1

· 50 NY2d

· Belton 2

· SC case

· Belton 3

· Came back from SC

· 55 NY2d

· Belton 1

· ( was stopped for speeding. PO smelled marijuana, and observed on the floor a marijuana envelope. This is a car case, but it was argued as a search incident case.

· Court said that if this was a search incident case, then the PO cannot take the (s from point A to point B, and then go back to point B and search the car. Once the car was neutralized there is no basis to search the car.

· Cross reference to the Desantis case.

· This case was treated as a bad search incident case.

· Belton 2 (SC case)

· The court also treated this case as a search incident but it gave specific rules (bright line rule):

· When the occupant of an automobile has been arrested his person may be searched and contemporaneously they may search the passenger compartment of the automobile (not the trunk) including any containers found, whether open or close, and regardless of whether these containers are capable of holding a weapon, or any evidence of the crime for which the ( was arrested.

· All this case does is to pretend that the wingspan of the ( applies to the car. 

· The passenger compartment is anywhere the passenger may reach depending on the car. Only apples to cars.

· What this means is that if you have a ( who murdered his wife 6 months before, then the cop can search the car under this case even if the cop has no expectation of success.

· This case is important for search incident law because it stands for the proposition that the PO can search the car once there is an arrest in a car the PO can search the car. However, it is clear that the police will search after the occupants are outside of the car, which is not the traditional search incident rule. This case modified the search incident rule. The ( has no reach to the container, so how could there be a rational search incident? There is no fear of the ( reaching the container. Because this is a bright line test it does not necessarily make sense, and the PO can search anyway.

· Belton 3

· The case came back to the NYCA

· The NYCA did not accept the SC’s interpretation. This case is the law in NY.

· The holding of this case is on page 55. It is 55 NY2d, and the law is on page 55. If Belton had done 55 MPH we would not have this case.

· The court decided the case here under the automobile doctrine.

· Holding:

· Where the police validly arrest the occupant of an automobile, and they have PC to believe that the car may contain evidence related to the crime for which the occupant was arrested, or that a weapon may be discovered, or a means of escape thwarted, they may contemporaneously search the passenger compartment including any container found therein.

· Under NY law and the automobile doctrine they impose contemporaneousness on the automobile doctrine.

· This does not negate all of the cases we dealt with in regards to the automobile doctrine because this case was not a clear automobile case, and it was a hybrid Search Incident/automobile case.

· For defense attorneys

· Whenever there is a car case argue that under B3 there is contemporaneousness required, and nexus for the search an the crime committed. (this is not a very compelling argument)

· For prosecution

· If there is no nexus argue that this is a regular automobile doctrine.

· When you arrest someone in a car there will most likely be a nexus. (Belton doesn’t do much by requiring a nexus).

· B2 SI (search incident)

· All you need is a person arrested in a car.

· B3 SI/A (search incident/automobile)

· Arrest of a person in his car

· PC for the search to be successful. (Expectation of success).

· Nexus

· PC needs to relate to the crime for which the ( was arrested

· Contemporaneousness.

· Belton 3 allows for a search anywhere in the car except for the trunk.

· People v. Langen

· Locked containers are not exempt from Belton 3.

· People v. Blaisich

· ( steals services, his car has burglars tools. ( is arrested, however, for impersonation, and there is no nexus between the search of the car and the arrest.

· The reason for the arrest is irrelevant here. The nexus need not necessarily be the formal charge against the (; i.e. that he was arrested for impersonation. The officer had PC to arrest ( for either possession of burglar’s tools OR the impersonation. It doesn’t matter why the ( was arrested, and the automobile doctrine applies. 

· The court is going away from Belton, and going back to traditional automobile doctrine. (Remember that automobile doctrine does away with the nexus issue, and Belton seems strange in this regard).

· People v. Smith

· This is a pro prosecution case where the police arrest a person, and they remove a container from the vicinity of the ( and the search is deemed lawful under search incident law nevertheless.

· ( jumps a turnstile, and 2 detectives see this. Police also notice that the ( was wearing a bulletproof vest. ( carried a briefcase. ( denied wearing a vest (inane response). Briefcase was taken from the ( and a gun was found there.

· The trial court said that since the police had exclusive control of the container, and therefore they should have gotten a search warrant. AD and NYCA reversed.

· NYCA

· For compelling reasons (danger), such as Safety of the officer, or public, protect the person arrested from embarrassment. An arrest not significantly divorced in place and time from the arrest, even though the ( has been subdued, and the closed container is in the exclusive control of the police, then the search is reasonable.

· It is irrelevant that the ( had no control of the briefcase at the time the search was conducted.

· Prosecution

· Any time the police arrest someone the poice will take it away from the ( to prevent assault, destruction of evidence etc. (See Schimmel). All of these further the goals of Schimmel.

· In order to justify a Smith search the prosecution will argue:

· Argue contemporaneousness, and that there IS an expectation of success, which is normally not required under normal search incident.

· People v. Gokey
· A duffle bag that is even near the ( at the time of the arrest may not be searched without a warrant without an expectation of success. In this case the Police arrested the ( for a non-violent crime, and there was no suspicion that the duffle bag contained a gun. The focus of the police was only for the finding of drugs and nothing else.

Hot Pursuit

· Warden v. Hayden
· 2 pm in Baltimore there is a robbery. Cabbies follow ( as he flees. The police hears on the cabby radio transmissions, and the police go after the (. Police seize a gun, a hat, and all seizures are made before the arrest of the (.

· SC

· The scope of a hot pursuit search is greater than Schimmell because the ( is on the loose.

· The scope must be as broad as necessary.

· Hot pursuit 

· Violent or non-violent crime?

· If there is violence the court will be more likely to find the search reasonable.

· Did the police have a search warrant for 6 months, and the ( merely shuts the door when the cops knock on his door?

· MD. V. Buie
· Protective sweep doctrine.

Plain View Doctrine

· Plain view doctrine deals with seizures, not searching. You may never search under the plain view doctrine. It does not operate alone (the bird on the rhinoceros – there has to be a prior valid intrusion into a constitutionally protected area). If a cop is lawfully situated in a place (has a search warrant to search for drugs but he sees an illegal weapon in plain view). 

· Coolidge v. NH
· SC 3 requirements

· There needs to be a prior valid intrusion by a cop.

· The cop had to go into a place that was protected under the 4th amendment but he goes in there lawfully. Or if the cop lawfully stops a car and sees a gun on the seat.

· The cop inadvertently sees something

· Literally no longer exists, but it does exist in principal in the form of good faith.

· The thing that the PO sees must be immediately apparent as being fruits, evidence, or instrumentalities of crime (PC to believe).

· Washington v. Chrisman
· Prior valid intrusion requirement tweaked here:

· Cop approached and detained a student who was drinking under age. The cop allowed the ( to go to his room to get his ID. While the cop was standing in the doorway of the ( he saw marijuana in the room. The officer then entered the room and confirmed (this might be forbidden if it was not immediately apparent to him that this was marijuana) that this was marijuana. 

· The court said that the plain view doctrine applied even though there was no prior valid intrusion. The cop had the right to be at the (’s “elbow” at all times. Since the cop had a valid reason to be in the area where the marijuana was seen, the plain view doctrine applied.

· This case is probably singular on its facts.

· If a police officer is walking down the street, and he knows that the mona lisa has been stolen. The cop looks to his left as he is walking, and he sees the mona lisa wrapped in Met. Mus of Art. Is this plain view doctrine?

· No, because there is no prior valid intrusion. This was an open view sighting. The cop is using his senses to see a crime. Seeing the mona lisa only gives probable cause to get a warrant, absent an exigency. If while going inside the premises to get the mona lisa, and he then sees marijuana, this is a plain view sighting of the marijuana.

· Horton v. California
· This case seems to do away with the inadvertence requirement of Coolidge, but be careful with this.

· Inadvertence here probably means good faith.

· PO SW affidavit refered to proceeds from a robbery, and they forgot to include the fact that there were weapons. When the Pos got into the premises they saw the proceeds of the robbery, and the guns. The defense said that the sighting of the guns was not inadvertent because the Pos knew about it but they simply did not include this in the SW.

· The court said that there was no abuse of the 4th amendment here, and good faith was sufficient.

· Prosecutors

· Argue that the case states that there is no inadvertence requirement. But there is good faith requirement.

· Texas v. Brown
· How certain must the police be about the 3rd prong of Coolidge? The Pos merely need to have PC to believe that the items seized are contraband, or the fruits or instrumentalities of the crime

· Arizona v. Hicks
· Police are in (’s apartment looking for a shooter of a shot fired into an adjacent apartment.

· While the Pos are in the (’s apartment, one of the cops sees stereo equipment that he thought was stolen, and he recorded the serial number of the stereo. The stereo turned out stolen.

· This was considered a search and not ok under plain view doctrine.

· People v. Roth
· NYS.

· It was reasonable for PO to remove things from the (’s pockets when he feared that there was a weapon. However, unrolling the paper to find out that they were related to bookmaking activity was considered a search.

· The prosecutor can argue that there may have been a weapon in the roll of paper.

Stop and Frisk
· CPL 140.50
· Codifies Terry v. Ohio

· Terry v. Ohio
· This was no the traditional search and seizure (arrest) case.

· Normally, if a PO has exigency (time element), he must have PC (information) in order to act on the exigency. Simply having exigency will not help the fact that there is no PC. This case recognizes the crime-prevention aspect of police.

· A veteran PO sees 2 people in the middle of a block, and he sees the (s individually looking into the store, and they do this 2 dozen times. The (s are joined by a third person. The PO then approaches the ( and he frisks the (s and finds a weapon on them.

· The prosecution’s position is that a frisk is not a search, and a stop is not a seizure. Therefore, since there is no traditional search and seizure there is no 4th amendment implication. The court found that the 4th amendment WAS implicated, and the only question is whether the cop was reasonable, which he was. 

· The PO was reasonable because:

· There is a governmental interest in preventing crimes from occurring. It was reasonable for this experienced PO to search the ( for weapons.

· When a PO has reason to believe a ( is armed he may disarm him. (only applies to weaponry and fear therefrom).

· The exigency of the circumstance allows the PO to search for weapons.

· “If a PO observes unusual conduct (not criminal, because we are dealing here with prevention of crime; it is not criminal to look into a store 2 dozen times is unusual but not criminal) which leads him reasonably to conclude that criminal activity may (not IS, because you would otherwise need PC) be afoot, and that the person may be armed and presently dangerous, and if upon reasonably inquiries his fears are not dispelled, he may conduct a carefully limited search of the outer clothing for weapons that might be used to assault him.”

· Stop and frisk things to remember:

· What was the cop’s source of information before he acted?

· What was the cop’s governmental need?

· If the frisk shows nothing then the cop can go no further because there is no outstanding governmental need.

· Did the response exceed what was necessary to serve the purpose?

· I.e. cannot fully search, only frisk.

· Did the cop gather any new information along the way?

· If he does, this will give rise to a further need to search and not only frisk.

· Florida v. JL
· Will Anonymous tip + Corroboration of Non-Criminal Detail = Level 3 predicate?

· No. The anonymous tip is the lowest source of information. The corroboration of non-criminal detail will not help this.

· This case overruled Salaman, Kinlock, Mclaurin) all under street encounter section.

· AT + CNCD + corroboration of predictive detail WILL give you level 3 predicate.

· In these days of terrorism if the cops today get an AT that there is a bomb or anthrax in a briefcase, then the cops do not have to do anything to seize the briefcase. The level of exigency will help cure the AT to give level 3 predicate.

· People v. Sanchez
· If there is no fear then the cop is not reasonable in searching for a weapon.

· People v. Brooks
· The police MAY pat down and inspect a container that is in the grab area of the ( even with less than PC.

· If you feel a paper bag you can feel what is in it. If you are dealing with a hard briefcase you need to open it because you can’t satisfy the fear with a simple pat down.

· People v. Chestnut
· The court held it was reasonable for the PO to tell the (s to lay on the ground so that he may stop and frisk. It was reasonable because thePO wanted to make sure that a weapon did not change hands between (s.

· Michigan v. Long (car frisk)
· The cops reasonably suspected (no PC because otherwise there would be automobile doctrine) that there was a gun, and with reasonable suspicion they could “frisk” the car. The reasonable suspicion needs to be to an area that is readily accessible.

· NY does NOT follow this. NY says that Police need PC to search the car, and reasonable suspicion is not enough. However, if the police has reasonable suspicion + evidence of anything else to show that a gun is present then there will be PC. 

· An example in People v. Carvey is a bulletproof vest.

· People v. Lindsay
· NYCA cites Michigan v. Long with approval and they find that the police action was reasonable. Under the federal constitution.

· “( has made no claim that his rights under the state constitution”. ALWAYS make the state constitution argument.

· People v. Torres
· Rejects Michigan v. Long on NY state grounds.

· List of areas where C of Appeals shows difference between federal and state rights on page 228.

· FN 4 p. 231 – the “kicker footnote”

· Although Long is rejected, if there is “an actual and specific danger to the PO’s to justify a further intrusion” then the Pos can intrude even if the area was not in the immediate area of the (. Reasonable suspicion + the additional “kicker”.

· People v. Ellis
· Discovering bullets during a frisk will give PC to search the car under NY.

· Other examples:

· Making threats gives PC

· Agitation of (
· Sudden movements

· People v. Johnson

· People v. Carvey

· Seeing a bulletproof vest is the additional kicker to the reasonable suspicion. The police went into the car and found a gun, and the court found this reasonable.
· Hayes v. Florida

· Cannot arrest with only reasonable suspicion.
· It is ok for brief detention.
· Matter of Abe A. rejects this in NY.
· Adams v. Williams

· If there is a reliable CI who tells the cop something, but fails the basis of information prong, and nothing will cure it, then there is no PC. However, there will be reasonable suspicion. ReliableCI + CNCD = RS
· PO asked ( to open his door to the car, but the ( instead rolled down the window (this gave PC). The PO had RS from the CI that ( had a gun. 
· This case is not like FL v. JL because in that case there was an anonymous tip.
Plain Touch Doctrine

· There is no plain touch/feel doctrine in NYS. Most of these cases involve stop-and-frisk.

· Minnesota v. Dickerson
· SC case did not rule out plain touch.

· ( abruptly went away from police.

· The officers stopped and frisked, and patted down (. Police found a lump in the (’s pocket, and he continued to examine the pocket and found it to be crack cocaine.

· As soon as the police is satisfied that there is no weapon the pat needs to end because there is no more a fear. However, if at the same time that the police pats the ( for a weapon, and the officer then realizes what he is touching (i.e. crack) then there is no 4th amendment violation.

· People v. Diaz
· No plain touch doctrine in NY.

· 2 Pos observed several groups congregating on the sidewalk passing things between them. PO stopped and frisked (, and reached into (’s pocket and found cocaine. 

· The court said that it was reasonable for the police to pat down, but reaching into his pockets was a search. (What about the crime prevention issue of Terry v. Ohio?)

· Once the cop finds that there is no weapon the pat needs to end. 

· The standard in Diaz is that the PO cannot know what he is touching until he actually sees the object. However:

· The NYCA will probably follow Dickerson eventually. As long as the police pats for a weapon and he finds something that is immediately apparent to be contraband then it should come in. If the PO keeps touching the object after the PO is satisfied that this is no a weapon then the evidence will be suppressed.

· Prosecutors will win if PO testifies

· As soon as the cop touches the object he had PC to believe that it was illegal contraband or

· If the cop testifies that he was touching the object and continued to touch it because he wasn’t sure if it was a gun. Once he realizes that this was illegal incriminating evidence then the evidence is ok.

· People v. Mitchell
· People v. Hodge
Car Stops

· People v. Ingle
· A PO can stop a single vehicle for a routine traffic violation when the PO has RS, or when the stop is conducted pursuant to a non-arbitrary non-discriminatory uniform procedure for detecting violations. The cop can pull you over for anytime there is RS.

· This case in NY simply says that the PO can only stop the car with a minimum of level 3, RS.

· People v. Spencer
· PO can’t stop car at level 1.

· DE v. Prouse


· PO was not reasonable because he stopped the ( on less than RS.

· The state’s interest in discretionary spot checks are no good under the 4th amendment.

· This case is consistent with Ingle.

· As long as discretion is taken away it’s ok.

· PA v. Mimms
· 2 cops stopped car for expired plate (ok under Prouse). Then the cop ordered the driver out of the car. The cop then saw a bulge and seized a gun. 

· SC said that it was proper for the PO to demand the ( out of the car. Whenever the cop stops a car validly he may demand that the driver get out of the car.

· People v. Livigni
· NY agrees with Mimms

· People v. Robinson
· Agrees with MD v. Wilson

· Passenger can be asked to get out of the car. Same rule that applies to driver.

· People v. Forbes
· It is permissible for the police to require passengers to remain in the vehicle.

· People v. David L.
· A PO may open a passenger’s door.

· P. v. Vasquez
· PO may lean into the car.

· P. v. Alvarez
· Reasonable to shine light into car.

· P. v. Guzman
· PO may lean into car with flashlight

· P. v. John BB
· Car stop of more than one car (not a single car).

· The police want to stop all cars because of recent burglaries. When the ( opened the door the cops saw incriminating evidence.

· Arbitrariness was eliminated from the decision making process because all persons were stopped. OK.

· Michigan v. Sitz
· SC case that upholds sobriety checkpoints.

· There is a balancing between the minimum intrusion and the combating of drunk driving is ok.

· P. v. Scott
· Sobriety checkpoints ok in NY

· Matter of Muhammed F.
· Strikes down random stops of cabs with passengers in NY because the police had too much discretion.

· P. v. Abad
· Stops of cabs in NYC was reasonable because police department had a special program of stopping cabs. The owner registers for this program, and the cabbies submit to any stops. This was for the purpose of preventing crime against cabbies.

· Indianapolis v. Edmund
· It is unconstitutional for roadblocks that were designed for the general detection of crime. If there were specific hazard deterrence then it would be ok. No narcotics roadblocks allowed.

· Racial Profiling

· Whren v. US
· Cop sees ( make a right turn without signaling. The PO is justified in pulling the car over. The cops did not really care about the VTL, because they really stopped the car to find crack.

· Court says this was reasonable because the test is whether the cops COULD have made the stop, NOT whether a reasonable PO would have done so.

· Subterfuge and bad faith on the part of the police are only relevant where the police do not have PC (i.e. inventory searches where PC is not needed).

· The fear might be that Whren could be used for racial profiling.

· People v. Robinson (NY)
· NY adopted Whren as a matter of state constitution.

· Dissent

· Can lead to racial profiling.

· Whren inadequately protects individuals because the pretext for the stop gives too much discretion.

· Alabama v. White

· An anonymous tipster said that the ( was going to have drugs in her car. This case is like Adams v. Williams, but this was an anonymous tip. The prediction by the tipster was accurate. The police searched the car.

· The SC said that an anonymous tip + corroboration of non-criminal detail + corroboration of predictive detail = reasonable suspicion.

· Florida v. JL

· Anonymous caller said that the ( will have a gun. The police go and see (s, and only one of them was wearing a plaid shirt as the tipster said. The police stopped and frisked, but because there was no predictive behavior there is no reasonable suspicion.

· The SC was telling us that the increased exigency (i.e. a bomb) may increase the reasonableness of a search.

· People v. Stewart

· An anonymous tip + corroboration of non-criminal detail without corroboration of predictive behavior, does = level II, founded suspicion. The SC would probably agree with this NYCA case.

· If the cops get an anonymous tip and the ( flees then the police can pursue the ( and the level is kicked up one level in accordance with Debour.

Street Encounters

· People v. Cantor

·  A seizure includes police action that does not include police touching the (. The court held that whenever an individual is actually or constructively detained he is seized. Pursuit is considered a seizure. NYCA. 

· CA v. Hodari D.

· In the federal court the rule is not like Cantor. The question is whether the police pursuit is a seizure. SC says that the application of physical force is a seizure, and not a pursuit. Submission to authority is also considered a seizure.

· People v. Debour

· All you have to know is the 4 levels of information gathering tools for law enforcement.

· Objective credible reason means any objective reason that provides a good faith reason fro an action.

· Any time a cop can articulate a reason for stopping a person he has a founded suspicion. There must be a suspicion about some criminal activity relating to the (.

· The police cannot stop anyone if the ( walks away.

· People v. Howard

· Level 1 + flight does NOT equal level 3 predicate.

· Refusal to answer question cannot increase the level because of the 5th amendment right.

· People v. Holmes

· NYCA. Consistent with Howard. Police see a group of men on the street and they see a bulge in the (’s coat pocket. The police approach the ( and he runs, and he throws drugs away. The question is whether the flight was justified.

· This was level 1 predicate because all the ( did was have a bulge in the pocket, and there was no reason to seize him.

· ILL. v. Wardlow

· This is a SC case where the court said that an individual’s presence in a high crime area does not give the police a founded suspicion. In this case, however, the ( fled, and this is suggestive of wrongdoing, and the police is justified to pursue him.

· Prof. says that level 2 + flight = level 3.

· It is conceivable in the federal arena that the SC will hold that level 1 + flight = level 3.

· People v. Hollmen and Saunders

· NYCA

· At level 1 a request for information can only include questions about identity etc. and it is a non-threatening encounter. A PO may not request to search under level 1. No valid consent is obtainable at level 1.

· At level 2 there are questions that are accusatory and are not innocent. No matter the tone of the PO the request to search a bag is intimidating, and it is impermissible to search the bag. If the actions by the ( are strange and suspicious (TV in a pillow case) then the level is probably 2.

· People v. Bora

· Police said STOP and the ( fled.

· Under NY law the word STOP is not considered a seizure. The police had a radio call (this is considered an anonymous tip) with the (’s description, and now there is an anonymous tip + corroboration of non-criminal detail. 

· A verbal command alone is not considered a seizure. Sometimes, when the verbal command is associated with other activity there is a seizure. (I.e. yelling stop with his gun drawn). The issue is whether a reasonable person would believe if the PO actions deprived the ( of freedom.

· Level 2 + Flight = Level 3

· People v. Reyes

· The word STOP may be used at level 1.

· This is a strong case for the prosecution because the cops not only said stop, they also had there hands on their holsters.

· These cases all involve criminal activity and the cops are justified in seizing them. The problem is that the language is imprecise, but the prosecution can use this if the cops were at level 1.

· Leung

· Plainclotes cops in Queens see certain type of envelope passed along. The cops identify this as a drug sale. The cops approach the ( and he flees, and he then throws away a gun. 

· NYCA says that the passing of the envelope in this high drug area gives objective credible reason.

· This case seems to say that level 1 + flight = level 3, but the facts of the case are closer to level 2 + flight. This case does NOT overrule Holmes.

· People v. Marienza

· Police see ( in a high crime area. They see ( remove a plastic bag and sell it to another. The cops tell the ( to stop, and the ( walks briskly and throws away the bag in a deli. 

· NYCA says that there was objective credible reason. This case also seems to say that level 1 + Flight = Level 3. But the facts of the case again seem to say that level 2 + flight = Level 3.

· People v. Sierra

· Police patrol the Y area, and they see ( flee upon seeing the police.

· People v. Williams

· An anonymous tip that the ( was packing a weapon.

· The police approach the location, and see the ( who fit the description, and they knew the (’s name. There was a bulge.

· The police say don’t move, and they search and find a weapon.

· The NYCA says that the cops were reasonable because there was an anonymous tip + corroboration of non-criminal detail + bulge = level 3. However, this case was decided before FL v. JL and it might not be level 3.

· People v. Stewart

· NYCA says that the search was no good because the cop testiied at the hearing that he did not know that the bulge was a gun and he had to touch first.

· Where an anonymous phone tip giving a general description of a man with a gun, this type of information will not give reasonable suspicion, and the police are only at level 2.

· Benjamin

· Cops get a radio call that says that there is a man with a gun. The location had 30 men. The ( reaches his back, and the cops stop him and seize a weapon. Here the ( caused the need because the ( reached the back of his waistband.
· NYCA: it is absurd to suggest that the PO needs to see the gun before they can search the (. They were in fear and they were reasonable.
· Anonymous tip:
· Is there corroboration of predictive behavior, if yes there is level 3.
· If there is no corroboration then there is no level 3…
· Unless
· The cop sees a bulge in descending order of threat
· Waistband
· Coat 
· Trouser
· Is there some aggressive behavior?
· Is there a failure by the ( to obey an order? (remove your hands from your pocket)
· Trespass Afidavit
· An agreement has been made in NYC that privately owned buildings can be patrolled by the police. The owner consented it to. The keys are in the precinct. Signs are posted on the building. The police have names of all of the occupiers of the building.
· People v. Magwood
· ( was approached, and she did not give the police the name of the person that she was visiting. The police arrested the ( for trespass, and drugs were found search incident.
· Tinort 272 ad2d 206
Emergency Doctrine

· People v. Mitchell (this is the main case)

· Amid showed up in a hotel. She gets off on the 6th floor and she is never seen again.

· Maid found in ( room without a search warrant.

· The search is not prohibited by the 4th amendment because there was an emergency, and it was not conducted for evidence:

· Test:

· The police must have reasonable grounds to believe that an emergency is at hand, and that there is an immediate need to assist for protection of life or property.

· The search must no be primarily motivated by the intent to arrest and seize evidence. (Good faith).

· There must be some reasonable basis to associate the area searched with the emergency.

· People v. Hodge

· Police get report of disturbance. A trail of blood is found. It would have been senseless to believe that the trial would lead to the ( and to the victim who can be bleeding and dying.

Inventory Searches

· This issue is not related to criminality, just like the emergency doctrine.

· Inventory searches usually involve a criminal arrest where the cops get stuck with the car. The arrest does not involve the car. This is an administrative search. Police should not want to do this type of search. You need good faith here, and there should be no pretext for the search. Under this type of search the police can search any part of the car.

· South Dakota v. Opperman
· This case tells us that inventory is ok for the following reasons

· To protect the personal property of the owner

· To protect the police from claims that property was stolen 

· To protect the police from danger

· Good faith is a necessity. The inventory needs to occur pursuant to regular police procedure.

· Illinois v. Lafayette
· A unanimous Sc upheld the inventory search. Opening a closed container is ok.

· Colorado v. Bertine
· Contents of a van were inventoried before the car was impounded. The court held that this was ok even though it was inventoried in the field.

· The court noted that the reasonableness of police conduct is NOT dependant on less intrusive needs (i.e. have the wife drive the car away).

· Florida v. Wells
· There was no standardized criteria or routine regarding closed containers, so the search was not good.

· Always look for a pretext. 

· Did the cops inventoried the car first even though there were 5 other cars there.

· Did the narcs (as opposed to the inventory clerk) conduct the inventory.

· People v. Gonzalez
· Opening a closed container is acceptable.

· People v. Galak
· The written procedures were so lax that they gave too much discretion. The procedures must further something related to inventorying. You MUST have a complete inventory to create a useful inventory. This makes the search arbitrary. Discretion must be taken away from the police.

· People v. Allocco
· People v. Middleton
· Ok to do inventory search in the field in NY. If the local police department has a rule that the cops must inventory in the impound then the search is invalid.

· Whren v. United States
· Arkansas v. Sullivan
A witness can be either of the 3
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