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Introductory Note:


If you plan on doing well in any of Professor Shea’s classes, you should really consider going to class every day, taking flawless notes, and being very, very prepared.  Professor Shea will test you on law that you have not read about in the textbook.  Professor Shea will ask you about law that he seemingly only mentioned under his breath, probably while you were in the bathroom.  If Professor Shea says something in class, it is the controlling law.  If he cites a case in class, write it down, it will be on the final.  Oh, and CONGRESS CANNOT LEGISLATE FOR THE GENERAL WELFARE.
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I. Introduction TC “Introduction” \l1
A. Pre-Constitutional Law TC “Pre-Constitutional Law” \l2
1. King Ruled by divine right

2. Magna Carta (Great Contract), Lords forced due process on King to avoid battle at Runny Meade:

a) Trial by jury of peers

b) Judicial proceedings rather than King’s court.

c) No arbitrary takings of property

3. Articles of Confederation

a) States retained much of their sovereignty

b) Unified confederation of states, safety in numbers

c) By 1787, Articles were failing.  States sent delegates to fix problems with Articles, they, instead adopted:

B. The Constitution of the United States of America TC “The Big C” \l2
1. Ratified by states, given nunc pro tunc power to the delegates

2. States who objected forced passing of first 10/11 Amendments (27th Amendment was originally #11)

3. Structure

a) Separation of Powers: 3 Co-equal Branches (Articles I-III)

(1) Legislative Branch (Article I)

(a) Creates the laws of the United States (the federal government)

(b) Bicameral Structure

(i) House of Representatives

(a) Represents the collective, popular will of the people of the United States.

(b) Representatives are allocated by the population of each state.

(ii) Senate

(a) Represents the will of the states

(b) Each state allocated same number of senators (2).

(iii) Legislation requires the approval of both the House and the Senate.

(2) Executive Branch (Article II)

(a) Led by the President of the United States

(b) Executes the laws of the federal government

(c) Military authority vests with the executive branch.

(d) George Washington, “First in war, first in peace, first in the hearts of his nation.”

(3) Judicial Branch (Article III)

(a) Settles “cases and controversies” regarding the law.

(b) According to the Federalist Papers (Madison, Hamilton, Jay wrote pamphlets to convince members of states to ratify the Constitution), “the least dangerous branch.”

(i) Executive carries the sword

(ii) Legislature has power of the purse

(iii) Court is the least dangerous branch ... [dun, dun, dunnnn (foreshadowing music)]

b) Article IV  Establishes equality throughout the United States

(1) Full Faith & Credit of the laws, proceedings and filings of one State in another State.

(2) Privileges & Immunities  (Treatment of citizens in one state must be similar to treatment of citizens from another state).

(3) Admission of New States

(4) Guarantee of a Republican form of Government

c) Article V  Amendments to the Constitution

d) Article VI The Federal Government

(1) Validity of public debt

(2) Supremacy Clause

(3) Oath of Office

e) Article VII  Ratification and Signatures

4. Theory of Government

(1) State derives its just power from the consent of the governed (Declaration of Independence).

(2) The social contract allows the majority to impose its will upon the minority.

(3) Before the Constitution was ratified, each State was an independent nation.  Each state provided tariffs and taxes on imports and exports, provided for its own defense, and regulated for the general welfare of its citizens.  (This will be important later.)

(4) The States, by adopting the Constitution, surrendered some of their sovereignty (ability to raise tariffs on goods from other States, for example), to ensure the survival of all the states in the post revolutionary war environment.  

(5) States did not surrender all power.  The government of the United States, through the Congress, cannot legislate for the general welfare.  (More on this later).  In addition, the power the States surrendered was diffused among the 3 co-equal branches to insure against its abuse.  Diffusion of power leads to less corruption (“Power corrupts, absolute power corrupts absolutely.”  Montasque) 

II. Article III: the Federal Judiciary TC “Article III: The Judiciary” \l1
A. Section 1, Establishment of the Court TC “Establishment of the Court” \l2
1. Establishes only the Supreme Court of the United States, led by the Chief Justice of the United States.  

2. Leaves to Congress:

a) The number of associate justices

b) The number and authority of lower federal courts, subordinate to the Supreme Court

c) All Courts created under the Supreme Court (Federal Courts of Appeals, District Courts) are known as Article III courts.

(1) Judges serve for life during good behavior

(a) Can only be removed by impeachment

(b) Or death.  (Duh, but I needed a (ii)).

(2) Salaries cannot be reduced.

d) Other courts may be created, which do not enjoy Article III protection (Patent Court).

B. Section 2  Jurisdiction TC “Jurisdiction” \l2
1. Authority of all Federal Courts limited to
a) Cases or controversies
(1) No advisory opinions
(2) Parties must have standing (see below)
b) Subject Matter
(1) Arising under 

(a) This Constitution

(b) The Laws of the United States

(c) Treaties

(2) Involving

(a) Ambassadors

(b) Public Ministers & Consuls (lower diplomatic staffers)

(3) Admiralty Law

(4) Where the United States is a party

(5) Between 2 or more States

(6) States and citizens of another State

(7) Citizens of different States (Diversity jurisdiction).

(8) 2 citizens of one State arguing about land in another State.

(9) A State or citizens of a State against foreign states or subjects of foreign states.

2. Original Jurisdiction in the Supreme Court of the United States (SCUS)
a) Cases involving ambassadors, etc.
b) Cases where States are a party.
3. In all other cases, the SCUS shall have appellate jurisdiction with such exceptions and regulations as Congress shall make.
a) Congress determines the extent of appellate jurisdiction for the SCUS.
b) Since Congress can also create (or not) lower federal courts, the Congress may, effectively remove from the SCUS, and the federal judiciary, all cases but those where the SCUS has original jurisdiction.
4. Exception: Adequate & Independent State Grounds
a) Where there are two issues involved in a case:
(1) State law: Oral K not enforceable
(2) Same State law, Any K made with Irish is unenforceable
(3) (O’Malley makes an oral K)
b) Determination of one (Equal Protection under #2) would not effect rights of parties (even if court hold second part of the statute unConstitutional, O’Malley still could not recover, because state can properly invalidate oral Ks)
c) Court cannot reach the Equal Protection claim (SCUS would not hear case because the first ground is solely a state claim).
C. Marbury v. Madison (without questions, bar none, abso-frigin’-a-loutely, the single most important case in Constitutional law)  TC “Insignificant Early Case” \l2
1. Factual Background

a) Geo. Washington and Adams, his V.P. and successor, were members of the Federalist party.  (Favored stronger Federal government).

b) Jefferson, Adams’ V.P. and successor, was the founder of the GOP, the Republicans, who favor small federal government.

c) Adams loses to Jefferson, and is a lame duck from November to March.  At the same time, the Republicans overtook the House.

d) John Marshall (later to be known as the “Great Chief Justice”), was Adams’ Secretary of State.

e) In order to secure the Federalists a place in the federal government, Adams decides to appoint as many federalists to federal courts as possible.  (These were known as the Midnight Appointments).  (Positions were created by Federalist Congress).  One of the positions filled was that of Chief Justice of the United States, John Marshall.

f) Some of the commissions, granting Federalist judges their tenure, were left undelivered.  One such commission was that of William Marbury as Justice of the Peace for the D.C.

g) Marbury filed suit in the SCUS for a writ of mandamus, to compel James Madison, Jefferson’s Secretary of State, to deliver the commission.

2. Legal Analysis

a) SCUS, per Marshall, C.J., feels Marbury is entitled to the commission

b) SCUS also feels that a writ, compelling a government officer to perform a ministerial task, may issue from a federal court without interfering with the power of the executive.

c) SCUS does not issue the writ because the Court has no jurisdiction.

(1) The act that established the lower courts (Judiciary Act of 1789, § 13) was unConstitutional.

(a) Constitution provides that the SCUS shall have original jurisdiction in cases or controversies involving ambassadors... and where States are a party.

(b) Judiciary Act gives Court original jurisdiction to issues writs of mandamus.  (This is arguable, given the language of the Judiciary Act of 1789).

(c) Where the laws of the United States conflict with the Constitution of the Unites States, the Constitution governs.  (This is significant). 

(2) It is the province and duty of the Judiciary to say what the law is.  (This is very important.)

3. Significance

a) SCUS establishes its power to decide matters involving the Consititutionality of the acts of the other branches.  Least dangerous branch just got some teeth.

b) Establishes that the Constitution is the Supreme law of the Land.  Could have said that the laws passed by Congress supersede the Constitution. 

c) (As per Kennedy, J., who visited last semester:  One of the former Justices (maybe Brennan), when a new session would begin, would ask his clerks, what is the most important word in the Supreme Court’s history.  The answer was five.)

d) SCUS gets to be last word on meaning of Constitution and all other laws.

(1) SCUS gets last at bat, Congress passes law, President enforces the law, SCUS has final word when law conflicts with rights of parties before them.

(2) Jackson, J., “We’re not final because we’re infallible, we’re infallible because we’re final.”

D. Limitations on Jurisdiction TC “Limitations on Jurisdictions” \l2
1. SCUS has final say over interpretation of the Constitution and the Laws of the United States (Marrin v. Hunter’s Lessee )

a) Facts

(1) Involved land rights and treaty with England.

(2) On appeal SCUS reversed the Virginia SC (SCVA), and remanded for further proceedings

(3) On remand SCVA reversed SCUS.

(4) On Appeal, miffed SCUS says:

b) Holding

(1) Whatsa matta you?!?

(2) State Courts may interpret the Constitution, but SCUS is final word and may reverse state courts.

(3) SCUS gives final, unifying interpretation to Constitution, otherwise there could be 50 separate interpretations.

(4) Balance is that SCUS can only hear cases that involve federal questions (or other subject matter jurisdiction).

2. SCUS requires only on form of federal jurisdiction to hear a case.  (Forms of federal jurisdiction are not mutually exclusive). (Cohens v. Virginia (p. 25))

a) Facts: Lottery legal in D.C.; Illegal in VA; Tickets sold in VA

b) Holding: 

(1) State being a party is sufficient to justify subject jurisdiction 

(2) Only one type of enumerated subject matter jurisdiction is necessary. 

E. Standing TC “Standing” \l2
1. Definitions

a) AKA Ripe for Judicial action

b) Power to invoke the jurisdiction of the court

c) Standing to bring this case against this defendant in this court.

d) Standing is different than the merits of the case.  A ( may have standing to sue, but may not prevail on the merits.  A finding of standing is independent of determination of the case on the merits.

2. Case or Controversy

a) No Advisory opinions

(1) No adversarial process, no concrete injury.

(2) Supreme Court cannot resolve controversy without aggrieved parties before it.

b) Summary of Requirements

(1) Concrete Injury

(2) Causal link between (’s injury and (’s conduct

(3) Remedy must redress injury.

c) Requirements in Depth

(1) Concrete Injury

(a) Actual Injury

(i) Injury cannot be too general (Sierra Club v. Morten p. 1416)

(a) Proper redress of an injury that the entire population would suffer is through the popular branches (executive and legislative branches).

(b) Elected officials, access to popular opinion.

(ii) Exception when standing expressly granted by Congress U.S. v. SCRAP (p. 1416)

(a) By passing Administrative Procedure Act, which allowed “aggrieved persons” to sue, Congress invited SCUS to interfere with their power and the power of the executive branch.

(b) Student organization sued to prevent rate hike in Railroads because the increased cost of transportation would effect viability of recycling programs, and thereby pollute the parks of Washington, D.C.

(c) Court allowed plaintiffs to proceed (found standing), even though injury was mostly general, due to act.

(d) Court also determined that judicial action could redress injury.

(e) Seen as high water mark of standing jurisprudence.

(b) Or a threat that actual injury is likely to occur

(i) If injury is only threatened, but not likely enough to justify judicial intervention, court may not address complaint.

(ii) Representative Standing  (Sierra Club v. Morton (p. 1416))

(a) Organization could not sue for loss of aesthetic value of a park to its members.  Too general of an injury.

(b) Organization can have representative standing if

(1) It is, in fact, representing one of its members (one of its members has suffered an actual loss).

(2) The purpose of the organization relates to the injury suffered by its members. (Centerport Yacht Club cannot sue for voter’s rights, purpose of organization has nothing to do with voter’s rights.)

(iii) Speculative Injury (Lujan v. Defenders of Wildlife, p. 1419)

(a) Per Scalia, J.

(b) Statute allowed “any person” to sue, even though not directly injured.

(c) ( had never visited area that was to be effected and did not plan to, therefore suffered no injury.  (Compare with SCRAP where party had to be “aggrieved,” and, in that case, party had suffered real injury) 

(d) Statute held UnConstitutional, as it violated the Case or Controversy requirement of Article III.

(1) Congress cannot create Article III standing where it does not exist.

(2) Congress may create a new substantive right and allow parties to sue based on the injury of a depravation of that right.

(2) Injury must be caused by this (, injury must be “fairly traceable” to (’s conduct.

(a) Allen v. Wright, (p. 1409) 

(i) Background

(a) IRS granting tax exemption status to all schools, including schools that discriminate against Blacks.

(b) Private school’s children’s parents pay for public schools through taxes.

(c) Black children not trying to gain admission to private schools

(d) Tax exemptions were effectively defeating the purpose of desegregation laws.

(e) Government stigmatizing Black students by endorsing racist schools with tax exemptions.

(ii) Holding

(a) Remedy would not redress injury: IRS not giving tax exemption would not prevent local bigots from being stupid. 

(b) ( not causing the injury directly.  Injury is discrimination by ignorant white supremacists

(1) Causal link was too weak to justify liability

(2) Injury was not “fairly traceable” to the (’s conduct.

(c) Injury too general (litigants here not more effected than general population)

(d) Would interfere with powers of executive and legislative branches. 

(b) That’s my story and I am sticking to it.

(3) Remedy must redress the injury

(a) Linked with justiciability

(b) (Frequently brought up in race relations cases where actual injury is discrimination, but relief sought would not correct problem (see below)).

(c) Heckler v. Matthews (p. _____)

(i) ( suing Social Security because he was denied equal benefits compared to women.  Act that created benefit said that any Equal Protection challenge would result in the revocation of all benefits.

(ii) Court found that ( had standing, even though judicial action would result in the loss of monies to him.

(iii) The Court felt that the injury was not less money, but the discrimination and personal shame ( felt by being discriminated against.  The right not to be discriminated against is enough to justify standing.

(iv) (( lost on the merits)

3. Exceptions, When the Courts need not address an issue, though the parties do have standing.

a) Prudence

(1) Court may decide not to hear a case that would otherwise be properly before it, if the court determines that hearing the case would too greatly interfere with the powers of the other co-equal branches.

(a) If the injury is too slight to warrant interference with separation of powers, court will decline invitation to interfere.

(b) Separation of powers is paramount, otherwise the Court will erode its own power.

b) Justiciability (Just Tish Ability)

(1) Whether the issue can properly be resolved by the judicial process.

(2) Often litigants will ask the court to resolve an issue of public policy, these issues are better addressed by the political machine.

(3) Nixon v. United States, p. 25, Senate is the sole trier of impeachments under the Constitution.  Judiciary cannot intervene and determine that Senate’s process is UnConstitutional.   May have been able to enjoin Rule XI proceedings before trial, as holding here was limited to judicial review.

F. Taxpayer Standing TC “Taxpayer Standing” \l2
1. Generally

a) Where the only status a ( has is that of a taxpayer

b) Can they object to a specific spending/taxing measure of the United States

c) Can always object to tax on yourself, question is whether you can object to spending of treasury monies.

2. General Rule Regarding Spending

a) Frothingham v. Mellon, (p. 1421)

b) No Standing for a disgruntled taxpayer

(1) Injury is slight because an individual taxpayer’s share of the treasury is small compared with the whole.

(2) Separation of Powers or Exercise of Judicial Prudence: proper redress is through the political arena, even if spending exceeds the power of Congress.  (Article I, § 8 does not allow for Regulatory Spending (Congress cannot regulate for the general welfare), so if Congress spends to regulate, it is doing so without Constitutional power, but is not violating an express prohibition in the Constitution.)

3. Exception

a) Flast v. Cohen, 

b) Where Congress spends in violation of an express prohibition in the Constitution

(1) 1st Amendment prohibits Establishment of a Religion

(2) Congress cannot spend, different than above, where Constitution did not give Congress the power to spend, but did not prohibit spending either.

c)  Taxpayer status is sufficient to grant standing.

(1) Must have a logical link between status and type of legislative action (taxpayer status and Congressional spending)

(2) Taxpayer must have nexus between taxpayer status and alleged violation of Constitution (spending and Establishment Clause).666

d) Probably limited to spending in violation of the Establishment Clause, as that is the only prohibition on Congressional spending in the Constitution.

e) Court later distinguished between this and the giving away of Government property to religious institutions.  (See Valley Forge v. AUSCS, p. 1423) 

G. Other Issues

1. Ripeness

2. Rights of Third Parties (Jus Tertii)

a) Self Imposed rule of the Court: cannot raise Constitutional rights of another person.

b) Unless in a better position to do so.

(1) A & B arrested for narcotics violation.  Search violated A’s rights 4th Amendment rights.  B Cannot raise A’s rights.

(2) Doctor suing to allow him to perform abortions.  As he is in a better position to represent the rights of all the women, he may bring up their Constitutional rights.

(3) Owner of liquor store was held to be adequate surrogate of men under 21’s Equal Protection rights to purchased alcohol.

3. Mootness

a) Rule: If litigation is no longer in the interest of the parties.

(1) Comes from Case or Controversy Requirement

(2) Adversarial process would be undermined, parties would not fight as hard as they should.

b) Exception: Capable of repetition, yet avoiding judicial review

(1) Issue may come up again to this (
(2) Issue would be moot again before this court could address it.

(3) (Pregnancy, Roe v. Wade).

H. The Eleventh and Fourteenth Amendments TC “The Eleventh & Fourteenth Amendments” \l2
1. Eleventh Amendment

a) Prohibits State from being sued by citizens of another state (Court later construed to mean citizens of a state may not sue that state either, in federal court).

b) State’s still retained sovereignty

c) Parties have gotten around the Eleventh Amendment by suing the person in the state’s government who would enforce unConstitutional legislation.

(1) Sue Attorney General, Secretary of State, etc.

(2) Rationale, bought by SCUS, was that a State would never intentionally enforce an UnConstitutional act, so state actor is a renegade.

(3) Only works for injunctive relief.

2. Fourteenth Amendment

a) Applied Due Process and Equal Protection Rights to the states

b) (Obviously) came after Eleventh Amendment

c) Essential issue is whether state may be sued only under the Fourteenth Amendment, or if Fourteenth Amendment essentially revoked Eleventh, and States can be sued for any violation of the Constitution.

d) § 5, the Enabling Clause, allows Congress to pass legislation to enforce the Fourteenth Amendment.

(1) Parties can now sue states directly for violations of the Fourteenth Amendment 

(2) Later Case said that the congressional action must be based on the Enabling Clause, not on a prior enumerated power.  (Parties cannot sue states directly for violation of the Commerce Clause for example).

(3) Legislation must be “appropriate” under the Fourteenth Amendment:

(a) There must be a history of unequal treatment to justify Congressional action.

(b) History of racial discrimination justifies Equal Opportunity acts, but there is no history in the states of age-based discrimination.

III. Issues Between the States and the United States TC “Issues Between the States and the United States” \l1
A. State Sovereignty TC “State Sovereignty” \l2
1. States can only violate the Constitution by acting in violation of an express prohibition.

2. Tenth Amendment reserves to the states and the people all rights and powers not granted to the United States by the Constitution. 

3. Congress Cannot Regulate for the General Welfare

a) Congress cannot say, the speed limit in the United States shall be 55 MPH; Congress cannot say that libel is a felony

(1) Unless Linked to an express grant of power in the Constitution (Commerce Clause)

(2) Or, can entice States to pass legislation by conditioning spending on requirement.

b) This is incredibly important (and Shea brings this up a lot).

(1) The basic effect is, without an enumerated power, Congress cannot act like a state or local legislature.

(2) The State of New York can make (almost) any act criminal (so long as the legislation is Constitutional).  The States can legislate for their own welfare.

(3) Example:

(a) 49 States have determined that prostitution should be criminalized, and have outlawed prostitution to protect the general welfare of its citizens.

(b) The Great State of Nevada has not.

(c) Congress could not.

B. Commerce Clause TC “Commerce Clause” \l2
1. Reach of the Commerce Clause

a) Constitution allows Congress to pass legislation “necessary” to carrying out their enumerated powers.

b) SCUS has interpreted this to mean “any means calculated to produce the end.”

c) Need not be absolutely necessary to carry out the enumerated power.

d) Once an article is in interstate commerce, it is always in interstate commerce.  So, even though pharmacist receives drug from local distributor, and sells to state residents, pharmacist is an actor in interstate commerce because pills travel in interstate commmerce.

2. Dormant Commerce Clause

a) States cannot legislate against commerce with sister states, even if Congress has not exercised its power under the commerce clause.  (Gibbons v. Ogden, p. 55, SCUS did not reach this expressly, but common understanding is that Dormant Commerce Clause is a reality.)

b) This is separate from the State’s general police power.  States can always prohibit importing of hazardous goods or health related risks. 

3. Limits of the Commerce Clause

a) Substantial Relationship Test

(1) There must be a link between the activity Congress seeks to Regulate and Interstate Commerce

(2) Tests before the Court packing scheme of the 1940’s

(a) Close and Substantial relationship

(b) The evil sought to protect against must occur after or during interstate commerce

(i) Prohibition of transporting goods made by child labor unConstitutional because 

(a) The goods themselves were harmless

(b) Evil (child labor) occurred before travel in interstate commerce.

(ii) If goods themselves were determined to be evil (lottery tickets), prohibition by Congress would be upheld.

(c) Must be a direct relationship between statute and interstate commerce.

(3) After FDR tries to pack the Court:

(a) Substantial, although indirect

(b) The statute (and the activity it seeks to regulate) must have a substantial relationship to interstate commerce. 

(4) New Federalism

(a) United States v. Lopez, (p. 94 of Supplement)

(i) Congress prohibits firearm within a school zone.

(ii) SCUS finds it unConstitutional 5-4.

(a) No Commercial Effect

(1) Cost of Crime (insurance)

(2) Willingness to travel

(3) Education, national economy.

(b) Reaffirmed in United States v. Morrison
(1) Using given rationales, no crime would be beyond the reach of Congress.

(2) Not the intent of the Founders.

(5) Current State of the Law: 

(a) 3 Areas where Commerce Clause applies

(i) Use of channels of Interstate Commerce

(a) Interstate Roadways,

(b) Rivers, Bridges, Tunnels

(ii) Regulate and protect instrumentalities of Interstate Commerce

(iii) Substantial Relation to Interstate Commerce, i.e. activity substantially effects interstate commerce.

(a) Even though individual amounts are small, in aggregate, total money has a substantial effect on interstate commerce.

(b) Even though ( may be complaining about a small amount of money, the type of industry may have a substantial effect on interstate commerce.

(b) 3 Ways to hold act unConstitutional

(i) Nothing to do with commerce

(ii) No jurisdictional element (for criminal laws, like kidnapping)

(iii) No legislative findings regarding the effect on interstate commerce.

b) Textual Prohibitions

(1) Where Congress is expressly prohibited by the Constitution.

(2) E.g.

(a) Establishment Clause

(b) Free Speech Clause

c) Tenth Amendment

(1) Congress may legislate to force State, as employer, to meet minimum standards (Garcia)

(2) Congress may not

(a) Force States to legislate as they wish.  (NY v. US)

(b) Commandeer State Employees for Federal use.  (Printz v. US)

(c) Prohibit State from regulating with respect to State Policy makers.  (Gregory v. Ashcroft (minimum retirement age for State Judiciary))

C. Tax & Spending TC “Tax & Spending” \l2
1. Different from regulatory powers:

a) Congress cannot regulate for the General Welfare.

b) Congress can tax anything

c) Congress can spend on anything

(1) Except for the promotion of a religion.

(2) Equal Protection.

d) Congress can tax & spend for the general welfare

(1) Spend for education regarding AIDS & HIV. 

(2) Tax against cigarettes.

2. Exceptions

a) Congress cannot tax for the purpose of regulating (Bailey v. Drexel, p. 103)

(1) 10% net tax on manufacturers who use child labor held unConstitutional.

(2) Regulation in tax’s clothing.

b) That was the only tax ever to be struck down.

D. Foreign Affairs Power TC “Foreign Affairs Power” \l2
1. President enters into treaties

2. Senate ratifies

3. Congress can pass legislation necessary and proper to fulfill the terms of the treaty, even though they would not otherwise have the power to pass such legislation.

4. UNLESS, Constitution expressly prohibits:

a) Establishment Clause

b) Equal Protection

c) Cruel & Unusual Punishment

E. State Immunity from Federal Regulation and Taxation TC “State Immunity” \l2
1. Can State Tax Federal Entity? NO.  McCulloch v. Maryland
2. Federal Government can tax State entities: Supremacy Clause

3. Can Congress regulate state entities pursuant to an enumerated power?

a) Apparently.

b) Maryland v. Wirtz.  Minimum wages and hours.

IV. Conflicts Among the Federal Branches TC “Conflicts Among the Federal Branches” \l1
A. Executive Branch

1. Article II does not restrict executive to enumerated powers

2. Restrictions on Executive Power

a) Justice Jackson’s 3 Categories

(1) President Authorized by Congress

(a) President has the power of Congress and Executive Branch

(b) Presidential Power at its peak

(2) Congress has not acted

(a) President has all powers enumerated in the Constitution and all inherent powers

(b) Presidential power at medium range

(3) President acts against the expressed will of Congress

(a) President has only enumerated power

(b) Presidential power at a minimum

b) Shea likes this.

c) Types of Presidential Power that Overlaps with Congress

(1) Veto Power

(2) Regulatory Power

(3) Executive Orders

3. Appointment and Removal of Officers

a) President has sole right to appoint officers.

b) Can President remove any appointed officer?  Maybe

(1) IF officer is quasi-legislative and/or quasi-judicial,

(a) FTC is quasi-legislative as it is authorized to issue regulations by Congress.

(b) FTC is also quasi-judicial as it can decided cases between parties. 

(2) Congress can create limits on removal (removal only for good cause).

(3) Purely executive officers serve at the pleasure of the President.

4. Executive Privilege: Implied Right, except for Nixon.  See also Bills of Attainder.

B. Foreign Affairs and War Powers

1. President is the Commander in Chief of the Armed Forces of the United States.

2. Congress may

a) Declare War

b) Restrict funding

V. State Regulatory Power TC “State Regulatory Power” \l1
A. Generally:

1. States can regulate except where Constitution granted power exclusively to Congress (e.g. the Commerce Clause)

2. States cannot discriminate between their own citizens and those of another state. 

B. Dormant Commerce Clause TC “Dormant Commerce Clause” \l2
1. When states may regulate commerce

a) When Congress is Silent

(1) Regulation is rationally related to a legitimate state interest 

(a) All laws must be rationally related to a state interest to pass Due Process challenge.

(b) To avoid invalidation under Commerce Clause, state goal must be legitimate

(i) Cannot be aimed at discriminating against other states or citizens of other states

(ii) Usually states rely on general welfare powers (e.g. Health and Safety)

(2) Burden imposed on interstate commerce must be outweighed by the state’s interest in regulating the activity.

(a) If there is a less restrictive method of pursuing the state interest, the state must follow that method.

(b) If the method employed is the least restrictive method, the Court will balance the interests of the state against interstate commerce.

b) When Congress permits the states to regulate

(1) Congress can grant exceptions to the states to perform otherwise discriminatory acts

(2) E.g. Congress can grant power to state to tax out of state insurance companies more than in-state insurance companies.

(3) Still must 

(a) Have a rational relationship to a legitimate state interest

(b) Not be a less restrictive method of achieving that state goal. 

2. Overriding Constitutional requirements

a) Rule must have a rational basis

b) Cannot violate an express prohibition in the Constitution: 

(1) Equal Protection Clause (Fourteenth Amendment)

(2) Privileges and Immunities Clause

(3) Establishment Clause (First Amendment as applied to the States under the Fourteenth Amendment)

3. The Infamous Milk Cases  (or, “More Crap I Don’t Need to Know About”)  Here’s the Gist of it all

a) State cannot treat out-of-staters differently based on conduct that occurs outside of state.

(1) NY cannot make VT farmers pay a certain amount for milk in VT.

(2) Taxes v. Subsidies

(a) Taxes hurt, cannot tax out-of-staters more than in-staters

(b) Subsidies help, can subsidize in state as much as like.

(c) Also, out-of-staters cannot vote to effect taxes. But other, non-subsidized in-staters can vote to change subsidy.  (The state politicians pay no penalty for taxing out-of-staters, but a huge one for subsidizing against the will of the state taxpayer.)

(d) Cannot tax and subsidize same industry without at least trying to hide the ball.  (Cannot take milk tax and put in solitary fund to subsidize milk producers in state.  Would violate above rationale, by avoiding state electoral check on subsidies).

b) AGAIN: There must not be a less discriminatory measure to accomplish the same goal.

(1) If state could monitor health and safety rather than prohibit import

(2) State must go with the least restrictive method.

c) Basically, the thing to keep in mind is that the economic unit is the nation, not the several states. 

C. State as Market Participant

1. Where states are market participants (producers or manufacturers)

2. State is effectively a private business (State Sovereignty) and may discriminate against out-of-staters

3. [Is this limited to Dormant Commerce Clause?  Probably not.]

D. Interstate Privileges and Immunities TC “Interstate Privileges and Immunities” \l2
1. Article IV § 2, ¶ 1:

a) “Citizens of each state shall be entitled to all Privileges and Immunities of the Citizens of the Several States”

b) Different from Fourteenth Amendment’s P&I clause

2. Application

a) Prohibited

(1) Act must have a substantial relationship to the evil sought to be avoided by state action

(a) Cannot exclude out of staters as employees if out of staters are not the source of the evil.

(b) If out of staters are taking jobs because the in-staters are uneducated, state may not prohibit out-of-staters from taking job. 

(2) State’s are not immune as market participants

(a) May not restrict general employment on the basis of state residency (construction workers)

(b) May, however, reserve state careers for state residents (State Troopers)

(i) Requires loyalty to State and Executive officers

(ii) Honor to serve the state in that capacity

(3) Remember though, States may not run afoul of the Interstate Commerce Clause either.

(a) May charge a greater licensing fee for out of State hunters, but

(b) Cannot prohibit entirely if it affects a substantial amount of interstate commerce. 

b) Restrictions on Application (defenses)

(1) Applies to persons only, not Corporations

(2) Applies only to Essential and Fundamental rights (Baldwin v. Fish & Game)

(a) Pursuit of a livelihood in common callings

(b) Access to courts

(c) Ownership of property

VI. State & Federal Government v. The People TC “State & Federal Government Against the People” \l1
A. General

1. Originally the Bill of Rights only applied to the Federal government, unless the States were expressly named:  

a) “Congress shall make no law ...”

b) Really meant “Congress” could make no law.

2. After the Fourteenth Amendment, the prohibitions also applied to the States through the Fourteenth Amendment’s Due Process Clause.

3. Remember, these are prohibitions against STATE ACTION. 

a) Private individuals are immune from these prohibitions

b) Congress or the states may require citizens and private corporations to abide by similar restrictions

(1) If those state imposed restrictions do not, themselves, run afoul of the Constitution

(2) And, in the case of the federal government, they are rooted in an enumerated power (Commerce Clause).

B. Express Prohibitions TC “Express Prohibitions” \l2
1. Against the Federal Government

a) Bills of Attainder

b) Ex Post Facto Laws

c) Bill of Rights 

2. Against the States Article II, § 10
a) Bills of Attainder

b) Letter of Marque and Reprisal

(1) States cannot hire pirates to raid international commerce.  Damn.

(2) Federal government can though.  Cool.

c) Ex post facto laws

d) Bill of Rights as applied through the Fourteenth Amendment

e) Make or coin money

f) May not make any law impairing the obligation of contracts

C. Due Process TC “Due Process” \l2
1. Procedural Due Process

a) Criminal proceeding

(1) Accusatory instrument, 

(2) hearing, 

(3) trial by jury of peers, etc. 

b) Civil proceeding

(1) Must provide notice and an opportunity to be heard

(2) Umm, other stuff too.

c) Legislatively cannot pass a regulation or law without a rational basis (cannot make random or unreasonable standards).

2. Substantive Due Process 

a) There are some things the government cannot do no matter how many procedural hoops they jump through.

b) Was originally very subjective

(1) Ragu style jurisprudence, “It’s in there”

(2) Natural law, etc.

(3) Now seen as deriving from the Magna Carta

c) Now more organized: In order to run afoul of the Due Process Clause must abridge 

(1) A fundamental right

(2) Deeply rooted in the American tradition of ordered liberty.

3. Takings Clause

a) Generally 

(1) Cannot take property for public use

(a) Physical occupancy (regardless of how little of a percentage the state occupies)

(b) Taking of title

(c) Denies all economic use of the land

(2) Without just compensation

(a) Waivers: There must be a nexus between the waiver and the purpose of the zoning requirement

b) Zoning Laws

(1) Constitutional

(2) Reciprocal Benefits

(a) Members of the zoned area are restricted by not being allowed to exploit property in a certain manner, but

(b) They also benefit from others not being able to do the same

(c) (Historical Districts)

4. Special Cases

a) Abortion (Roe v. Wade) (oh boy)

(1) If asked this on the exam, remember, rowing is much better, when you wade, you get your clothes all soggy.

(2) Court balanced

(a) State interest in protecting 

(i) the life of the unborn fetus 

(ii) Health of the mother (General Welfare interests) against

(b) Mother’s right to Privacy & Personal autonomy

(3) Court determined that:

(a) During the 1st trimester the state may not regulate abortions

(b) During the 2nd trimester state may only regulate for the health and safety of the mother

(c) During the 3rd trimester state may prohibit as the right to protect the unborn fetus becomes a compelling State interest.

(4) Later, Casey, changed the standard to viability

(a) No undue burden on mother’s right to choose to abort before viability

(b) After viability

(i) State can prohibit

(ii) If give exceptions for health and safety of the mother.

(5) If it was not at all clear during class, Shea is definitely pro choice.

(6) Argument

(a) If asked to do so on the exam, and I sincerely hope no one is, argue Federalism

(i) This is of course, given a theoretical fact patter in the absence of governing precedent such as Roe v. Wade
(ii) Currently, Casey is the law of the land, so do not argue this de novo unless told to.

(b) The essential problem is in defining the scope of the right asserted.

(i) Justices that are in favor of recognizing a Constitutional right to abortion will couch the right in terms of medical privacy and personal autonomy.

(ii) Justices not in favor of recognizing the right will narrowly define the right as the right to have an abortion, and if necessary to distinguish from Roe v. Wade or Planned Parenthood v. Casey, in the given circumstances.

(c) Once the right is defined, determine if it is a fundamental right, i.e.

(i) Is the right expressly granted in the Constitution?  (no)

(ii) Is the right  guaranteed by the Due Process Clause?

(a) I.e. is it deeply rooted in our American tradition of ordered liberty.

(b) Here, history is on the side against finding a fundamental right:

(1) Historically, most states at the time of founding or shortly thereafter banned abortions.

(2) At those times, however, abortions were dangerous and often fatal to the mother.  DO NOT ARGUE THIS TO SHEA, HE WILL HAND YOUR HEAD TO YOU.

(d) Determine that there is no fundamental right to an abortion, the law need only have a rational relationship to a legitimate state aim.

(i) Legitimate aim IS NOT the prevention of abortions per se

(ii) Legitimate State interest is 

(a) Health, Safety and Wellbeing of the mother

(b) Protecting the life of the unborn fetus.

b) Assisted Suicide / Right to Die

(1) Have an absolute right to refuse medical treatment

(2) Do not have the right to assisted suicide

(3) Under Federal System, States may decide for themselves.

5. Types of Scrutiny

a) Strict Scrutiny

(1) For Fundamental Rights 

(a) Textual basis in the Constitution

(i) Expressly granted in the Constitution

(ii) E.g. Free Expression

(b) Substantive Due Process

(i) Deeply rooted in our American tradition of

(ii) Ordered liberty

(2) Standard

(a) Statute must be narrowly tailored

(b) AND necessary to achieve a compelling state objective

b) For all statutes (rational basis test)

(1) All state action must have at least a rational basis

(a) This simply means that reasonable people could disagree over the outcome.

(b) Remember, it is not for the courts to decide the wisdom of the law, but only to speak the law.

(i) Courts cannot say, we would not do this, it is ill advised

(ii) Courts may only say, you cannot do this, it is prohibited.

(2) Standard

(a) Must be rationally related to achieve

(b) A legitimate state objective

D. First Amendment TC “First Amendment” \l2
1. Generally

a) Content v. Time, Place and Manner

(1) Content 

(a) Content based restrictions are restrictions based on the type of expression:

(i) Political

(ii) Commercial

(iii) Ideological

(iv) religious

(b) Usually require compelling state interest to restrict content of speech

(2) Time, place and manner

(a) Restrictions based on ... duh

(i) Time that any speaker can speak

(ii) Or place or manner

(b) The opposite of content based restrictions.

(c) Usually require lesser standard

(i) Rational basis (must be reasonable)

(ii) Must be as little restrictive as possible 

2. Limits on First Amendment

a) Overbreadth Doctrine

(1) Standard

(a) Where a statute is so broad as to prohibit protected speech

(i) Must be substantially overbroad

(ii) Not merely overbroad on the fringes.

(b) A violator of the statute will not be punished, even if their violation would not be protected.

(c) UNLESS the court narrows the statute so as to be Constitutional as applied.

(2) Policy

(a) By enacting a statute that is overbroad, state creates a chilling effect against speech that is protected

(b) Judicial narrowing overcomes this because, as we all know, everyone reads the jury instructions in breach of the peace cases.

(3) Only applies to Free Speech protection, not to other fundamental rights

b) Unprotected Speech

(1) Speech as an element of a common crime

(a) “Stick ‘em up” not protected

(b) Fraudulent speech not protected

(2) Obscene speech

(a) Standard

(i) Appeals to the purient interest in sex

(a) Taken as a whole

(b) Purient defined by contemporary community standards

(ii) Depicts sexual conduct specifically defined by state law in a patently offensive manner

(a) Defined by contemporary community standards

(b) (Jury gets to watch)

(iii) Does not have serious literary, political or scientific value

(a) Again, taken as a whole

(b) As decided by a reasonable person (unified standard, unlike the other two)

(b) In the home:

(i) First and Fourth magically conspire

(ii) Possession of obscene material is protected within the home.

(iii) Shea does not like this.

(3) Fighting Words

(a) A reasonable person would understand that

(b) The words would make the average addressee respond with violence.

(i) Not the actual addressee.  Even if words did not lead to violence, can still punish. 

(ii) Words must be addressed to a specific person, otherwise, fighting words doctrine does not apply.

(4) Child pornography is never protected, even inside the home.

(5) Commercial speech: only protected to the extent it is true or not misleading.

(6) Defamation

(a) NY Times v. Sullivan et seq.

(b) Basically: Public official or Public figure, must show actual malice (knowledge that the statement was false or reckless disregard as to the truth of the statement), and ( must show falsity. 

c) Exceptions

(1) Even in unprotected areas, government may not discriminate against users, audience, etc.

(2) State cannot prohibit fighting words only if uttered against Republicans.  (Equal protection, Due Process (rational basis)) 

3. Public Fora

a) Traditional Public Forum or Designated Public Forum

(1) Generally

(a) Cannot regulate speech

(b) UNLESS speech advocates imminent lawless action that represents a clear and present danger.

(2) Valid Restrictions 

(a) Content based

(i) Compelling state interest

(ii) Least restrictive alternative

(b) Content Neutral (based on Time, Place and Manner)

(i) Substantial state interest

(ii) Least restrictive alternative

b) Limited Purpose Public Forum (Special case of public fora)

(1) Government creates forum for specific group (students at a state university)

(2) The forum is treated as

(a) Public forum for that group

(b) Non-public forum for members outside that group

c) Non-Public Forum

(1) Content based restrictions must be

(a) Viewpoint neutral

(b) Reasonable

(2) Viewpoint v. Content

(a) Content is the type of speech 

(i) The what of the speech

(ii) (solicitation, public advocacy, protest)

(b) Viewpoint is the side of the debate 

(i) The why of the speech

(ii) (pro life v. pro choice)

d) Private Forum

(1) Complete discretion on the part of the owner

(2) Careful; in case of company towns but not malls), if the forum can be construed as essentially public (takes the place of a traditional public forum).

4. Special Cases

a) Clear & Present Danger

(1) Speech may be punished if the action being advocated creates a 

(a) Clear and Present danger

(b) Of an evil the government is entitled to prevent

(i) Careful in defining the evil

(ii) Government may protect against

(a) Armed insurrection (even though it is unlikely to succeed, the government has a right to prevent people from attempting to violently overthrowing the government)

(b) AND violent overthrow itself.

(iii) Whether the “gravity of the evil, discounted by its improbability, justifies invasion of the freedom of speech.”

(a) Balance the evil, lessened by how likely it is to happen (above, the evil of an attempted violent overthrow is sufficient by itself)

(b) Against the burden on the speaker.

(2) Advocating action as part of a common crime

(a) When speech is an element of a common crime, there is no need to use the clear and present danger standard

(b) Conspiracy

(i) If conspiring to commit a crime there are no free speech implications.  

(a) “Let’s march down to Shea’s office and kill him.  Jimmy Two-Times, you cover the stairs, Franky No-Lips, you break the door, and Charlie No-Nickname you whack ‘em.”

(b) Can prosecute for conspiracy

(ii) If merely advocating action, but not as part of a conspiracy, clear and present danger applied.  

(a) “Someone should whack Shea”

(b) Must show

(1) Actually advocating action

(2) There was a clear and present danger that someone would whack Shea

(3) Shea not being whacked is an evil the government is entitled to protect against.

(3) Cannot punish for the advocating of ideas.

(a) If speaker is advocating legal action, such as legislative or judicial process, cannot punish the speaker. 

(b) Cannot punish the speaker for advocating a lifestyle or paradigm, even if that idea 

b) Regulation of expressive conduct (O’Brien)

(1) Must further an important or substantial government interest

(a) Less than a compelling interest required for strict scrutiny

(b) More than a mere rational basis

(2) That interest must be unrelated to the suppression of free speech.

(a) If the interest is solely related to the suppression of free speech, the government needs a compelling interest

(b) Same as any other form of expression.

(3) Restriction must be narrowly tailored so as to be no greater than necessary to accomplish that goal.

c) Prior Restraints

(1) Prior Prohibitions

(a) Usually invalid on its face

(b) May be valid if in time of war 

(2) Equal Time/Fairness in the media

(a) Newspapers cannot be coerced into being fair.

(i) Anyone can open a newspaper

(ii) Freedom of association also means freedom not to be associated with ideas.

(iii) Remember though, with a sufficiently compelling interest, the government can pretty much do anything.

(b) Radio and Television

(i) In providing radio and television with the broadcast spectrum, the government (the FCC) can force these outlets to give equal time to all ideas.

(ii) Can force cable companies to carry broadcast as well (if either regulating cable or through interstate commerce clause).

(iii) Government can also punish mass media for indecent speech, even though speech would otherwise be protected.

d) Political Campaign Contributions

(1) Same as any speech, must show compelling interest

(2) Campaign Contributions

(a) Limits are Constitutional

(b) Compelling interests are reduction of corruption and appearance of corruption

(3) Campaign Expenditures 

(a) More direct form of expression

(b) Must show a more compelling interest because not as direct a correlation between direct spending and getting a slimy politician in your pocket.  And, by the way, I’m selling my bridge if you’re interested.

5. Government Endorsement/Subsidizing of Speech

a) State may selectively subsidize any type of speech (except where prohibited (Establishment Clause)

b) If State subsidizes all speech, it cannot then restrict the content of the speaker

(1) Government program to promote debate cannot restrict participants 

(2) Government cannot selectively prevent religious speech, just as it cannot selectively endorse it.

6. Freedom of Association or Lack of Association

a) Implicit in free speech is the freedom not to be associated with ideas or expression, or other people

b) Generally, state cannot force party to be associated with an idea

c) Exclusion from private groups

(1) Intimate Association

(a) Group is characterized by a small, selective membership

(b) In NY, intimate association is limited to groups of 400 or less (talk to Mary Astor).

(2) Expressive Association 

(a) Purpose of group is to express a particular ideal

(b) Admission of this petitioner would undermine that ideal.

E. Equal Protection TC “Equal Protection” \l2
1. Classes

a) Suspect Classes

(1) Defined

(a) Based on immutable characteristics

(b) E.g.

(i) Race

(ii) National Origin

(iii) Aliens

(2) Discrimination against suspect classes are analyzed under strict scrutiny

(a) Narrowly tailored to achieve a

(b) Compelling government interest

b) Quasi-Suspect Classes

(1) Gender

(2) Statute must meet intermediate scrutiny

(a) Substantially related to an important governmental interest

(b) I.e. requires an exceedingly persuasive justification

2. Type of discrimination

a) Invidious (hateful): higher burden

b) Benign
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