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I. Introduction to Agency TC “Introduction to Agency” \l1
A. Generally

1. Definition

a) Allows persons to achieve results using others

b) Consensual fiduciary relationship created by law to allow principal to control agent, and agent to bind principal.

c) No writing is required to establish agency

2. Imputed Liability

a) Torts

(1) Principal is responsible for the torts of the agent, only to the extent agent was acting for the principal.

(2) NY: liability turns on whether agent was furthering its own interests or those of the principal

b) Contracts
(1) P is liable for Ks of Agent if Agent acts within the scope of its authority (actual or apparent).
(2) If Agent acts outside its authority (actual or apparent), the Agent is then liable for B/K (Breach of [K]ontract) to the third party.
B. Authority of Agents TC “Authority of Agents” \l2
1. Actual Authority

a) Generally

(1) This is the authority A reasonably believes it was given by P.

(2) P can create or extend this authority unilaterally (without A’s consent), but it must be communicated to A.

b) Express Actual Authority

(1) Agreement expressly grants A authority to bind P in this transaction or type of transaction.

(2) E.g. power of attorney.

c) Implied Actual Authority

(1) Authority by Acquiescence ® (that’s Restatement) § 37

(a) Agent repeatedly acts contrary to express authority

(b) P knows about it, and does nothing

(c) (Kind of an estoppel/waiver argument)

(2) Incidental Authority ® § 35

(a) Acts that are naturally incidental or 

(b) Reasonably necessary to accomplish purpose of agency

(c) E.g.’s

(i) Real estate broker has implied authority to warrant title

(ii) President of corporation has authority to manage the business in ordinary transactions. 

(3) Authority by Custom and Usage ® § 36

(a) Agent has implied authority to do what agents in its position would traditionally do

(b) E.g.s

(i) Conveyor of deed in NY would have implied authority to give full warrants on the deed.

(ii) Ship’s master at sea can marry people.

2. Apparent (Ostensible) Authority

a) Elements

(1) P conveys to third parties that X is an agent

(2) If X held itself out as an agent and

(3) Third party reasonably believed X was agent

b) If there is apparent authority, P and the third party are bound, otherwise X is still on the hook.

c) If P is undisclosed to third party, there is no apparent authority.

d) E.g.

(1) P sends a letter to X, saying “sell my car for me” and cc’s 3dP.

(2) If P writes on X’s copy only, “clear it with me first.”

(3) If 3dP reasonably believes X is P’s agent:

(a) There is no actual authority

(b) BUT!! There is apparent authority and P is on the hook.

(4) If 3dP has knowledge of facts, such that 3dP could not reasonably believe X had authority:

(a) No actual authority

(b) No apparent authority

(c) 3dP can only sue X for the B/K.

3. Authority by Estoppel

a) P negligently or recklessly caused

b) 3dP to reasonably believe A had authority,

c) AND 3dP relies on that belief to its detriment (materially changes its position).

4. Emergency Authority ® § 47

a) Existing agency relationship

b) Unforeseen emergency

c) That relates to A’s agency

d) It is impossible for A to contact P and get actual authority

C. Types of Principals

1. Disclosed

a) Others know A is an agent

b) And that P is A’s principal

2. Undisclosed

a) No one knows A is really an agent or

b) That P is involved in the transaction

3. Partially Disclosed (rare)

a) 3dPs know that A is an agent but

b) Don’t know who A’s principal is.

D. Legal Relationships TC “Legal Relationships” \l2
1. Who sues and who gets sued

a) 3dP v. Principal

(1) P liable if A acted within its authority

(2) Duh (needed a (2))

b) P v. 3dP

(1) If P is disclosed, P may sue 3dP

(2) If P is undisclosed or partially disclosed, P can enforce the K unless:

(a) P is guilty of fraudulent concealment of

(i) Agency agreement

(ii) Its identity

(b) If 3dP performance is unduly burdened because it must perform for P.

(c) Relatedly, if K is a personal K.

c) 3dP v. A or A v. 3dP

(1) Disclosed P

(a) A not liable to 3dP

(b) 3dP not liable to A

(2) Undisclosed P

(a) A is liable to 3dP (can sue P for indemnity)

(b) 3dP is liable to A (who then must turn over proceeds to P).

(3) Partially Disclosed P

(a) Same as undisclosed P, except

(b) There is a rebuttable presumption that A is liable to 3dP

2. Ratification

a) When A acts outside the scope of its authority

b) Inherent Power Doctrine

(1) Requirements

(a) A is a general agent, responsible for conducting a series of ongoing transactions.  (Sales or Purchasing agent)

(b) P gives A instructions that 3dP is not aware of.

(c) Instructions prohibit A from making this particular transaction

(d) P is bound if A transacts with 3dP if transaction is customary part of or incidental to A’s agency

(2) E.g.

(a) A is buying agent for P

(b) P tells A buy 400 tons of Altoids for no more than $1,000 per ton on average.

(c) A says, “what the hell are you gonna do with 400 tons of Altoids?”

(d) 3dP knows A is P’s agent, but does not know about the price limit, and reasonably believes A can make the transaction.

(e) A buys 200 tons from 3dP at $1010 per ton, believing she will get a better price to make up the difference.

(f) A later buys from another seller for $1,000 per ton.

(g) P is liable to 3dP for entire price.

(3) Does not apply if A is only a special agent (agent for a limited purpose).

c) Ratification

(1) Requirements

(a) A is P’s agent

(b) A acts outside of its authority, 

(c) purportedly for P

(i) If not, A is bound,

(ii) 3dP gets benefit of the bargain it expected

(d) P later affirmatively manifests its approval

(i) Must have full knowledge of terms

(ii) Must ratify all, cannot pick and choose.

(2) Consequences

(a) P is bound

(b) A is off the hook

(c) Relation Back

(i) If P had “dual capacity” to enter into K

(a) At time of K AND

(b) At time of ratification

(ii) K relates back, so that it is as if P had given authority before A acted.

(a) SOL

(b) P is liable from A’s act

(c) Rarely matters

(iii) If no dual capacity

(a) It’s an adoption, not a ratification

(b) K does not relate back

(c) A is liable for time between A’s act and P’s affirmance

E. Duties of Principals and Agents TC “Duties of Principals and Agents” \l2
1. Duties of the Agent

a) There are other duties listed in the ®, but the most commonly litigated is

b) Fiduciary Duty

(1) Generally, A cannot have a conflict of interest

(2) Application

(a) A cannot solicit P’s customers without P’s consent

(b) A may compete after agency ends if

(i) There is no valid restrictive covenant

(a) Courts will enforce restrictive if 

(1) Reasonable in (i) scope, (ii) duration, & (iii) geography

(2) AND (i) Necessary to protect trade secrets or (ii) A’s skills are unique

(b) If covenant, as drafted is not reasonable court may:

(1) Use blue pencil rule to strike unreasonable portion of contract.  (“May not compete in NYC, NY State, Any of the United States, North American, or the Planet Earth.”)

(2) OR, IN NY, redraft the contract to be reasonable.  “(“May not compete in NY State, Any of the United States, North American, or the Planet Earth [Queens, Brooklyn or Nassau]”)

(ii) A does not use trade secrets (including customer lists)

(c) Generally, A may solicit customers for which A did work, even if there is a restrictive covenant.

(3) If P consents, after full disclosure, to A’s competing, there can be no breach of fiduciary duty.

(4) Breach of Fiduciary Duty: P may get

(a) Recission from 3dP

(b) Damages from A for 

(i) profits P lost

(ii) profits A received

(iii) Costs (atty’s fees, etc.)
2. Duties of the Principal
a) Pretty much just compensation
b) A’s remedies
(1) Cease performance and sue for Breach of K
(2) Retaining Lien ® § 464
(a) Definition

(i) A has a lien on any of P’s property

(ii) Lawfully held by A

(iii) Upto the full amount owed by P to A

(b) Generally

(i) Possessory lien, A may not sell the goods

(ii) Possession must be continuous

(iii) Possession must be rightful

(iv) Lien is only good for monies owed 

(a) in connection with the goods retained.

(b) Except for attys, who may place a lien on any property for any monies. 
(3) Charging Lien (NY Jud. L. § 475, ® § 464)
(a) Only applies to attys
(b) Lien attaches 
(i) at commencement of suit
(ii) against any money judgment or settlement
(c) Not possessory lien, atty may sell property
(d) Not self executing, atty must get court to enforce lien
(e) Attorney must be atty of record in litigation
II. General Partnership TC “General Partnership” \l1
A. Historical Background

1. Hybrid between sole proprietorships and corporations.

2. At C/L not a legal entity

a) could not be sued unless all partners were within jurisdiction of court

b) Could not sue

c) Could not own real property

3. Now, Partnerships are seen as legal entities

4. At C/L, corporation could not be a partner in partnership.  If Corp. tried to it was a “joint venture” (a trip to see a Cheech & Chong movie).

5. Relevant Statutes

a) Uniform Partnership Act (UPA) (widely adopted)

b) Revised Uniform Partnership Act (RUPA) (not as popular)

c) “Has your urinary tract problem cleared up?” (RUPN) (protected by doctor-patient confidentiality)

B. Formation TC “Formation” \l2 (Elements under UPA)

1. An association

a) This is essentially a question of intent, did persons intend to form a partnership?

b) This allows courts to find partnership agreement where they did not use the P-word.

2. Of two or more persons

a) Cannot be a one person partnership

b) “person” means legal person

(1) natural person or

(2) corporation or

(3) partnership.

3. To carry on a business

a) Must be an ongoing business, not a limited number of transactions

b) If “partnership” is limited to a single objective, it is a joint venture.  (Usually this doesn’t make a difference). 

4. For profit

a) Need not turn a profit, but 

b) Cannot be not-for-profit.

5. As co-owners

a) There must be an affirmative manifestation of control

b) Loan with rights to a portion of profits is not enough.  Must also be able to exercise control of partnership.

(1) Profit sharing creates a rebuttable presumption of partnership.

(2) Loss sharing: Courts are divided

(a) IN NY, Loss sharing is required, there must be a loss sharing agreement, or there is no partnership

(b) In all jurisdictions, even where it is not necessary, all partners have unlimited personal liability.

c) Other situations that create a rebuttable presumption of partnership

(1) Person assumes day to day control after owner absconds

(2) Not inferred when 

(a) profits given as compensation

(b) % profits paid as rent

(c) Annuity for deceased/retired partner

(d) Earn out provision for good will of the business. 

C. Property Rights TC “Property Rights” \l2
1. Partnership Property v. Personal Property

a) Question is one of intent

b) Indicia of Partnership Ownership

(1) Occupancy or right of possession given to firm, not enough

(2) If Firm conducts business on property without paying rents, rebuttable presumption is created that firm owns the property. 

(3) Look to the accounting books, does the firm list it as an asset?

(4) Titleholder

(5) Who conducts repairs, maintenance

(6) Taxes, deductions

2. Partnership Property v. Partnership Interest

a) Generally

(1) Partnership interest is the individual partner’s stake in the firm.

(2) Partnership property is the property that the partnership, as a whole, owns.

b) Partnership Interests

(1) Tenancy in Partnership

(a) Right to specific property of the firm.

(b) Usually, does not accrue until dissolution

(c) (Partner who gave summer home to firm may have property interest in getting that back specifically.  When firm dissolves, he would have a better claim to it, so long as the remaining assets are sufficient to pay off other partners).

(2) Right to participate in management

(3) Equity interest 

(a) Stake in the firm

(b) % of profits

(c) % of liability

c) Characteristics of Partnership Property v. Partnership Interest

(1) Possession

(a) Partnership Property:

(i) Each partner has right to possession of all partnership assets

(ii) Only to use for partnership business

(b) You cannot possess partnership interest (it is intangible)

(2) Assignability

(a) Partnership Property

(i) Rights in partnership property can only be assigned by the firm.

(ii) An individual partner cannot give her rights in partnership property to another, 3dP.

(b) Partnership Interest can be assigned, subject to the following

(i) Disincentives to assignment

(a) Delectus personae
(1) An assignee is not a partner of the firm without unanimous consent of other partners.  

(2) This can be reduced by the partnership agreement.

(3) Assignee would only be entitled to % profits but not to the management participation or use of partnership assets

(b) No right of inspection

(c) No right to an accounting

(d) Non assigning partners can elect to dissolve the partnership (by unanimous action).

(e) No right to participate in management

(ii) Assignee’s rights

(a) Profits that assignor would have right to

(b) Gets assignor’s share in dissolution

(1) Partnership for a term, term ends

(2) Partnership at will, assignee can insist on dissolution

(3) Creditor’s Rights

(a) Creditor has no right to seize partnership assets

(b) Can force assignment (see above) by getting a charging order

(i) Judgment against individual partner as debtor (not req’d in NY)

(ii) Applies to the court for a charging order

(iii) Court may appoint receiver who

(a) Takes profits and applies towards judgment

(b) Sells partnership interest to assignee.

D. Relations of Partners to Third Parties and One Another TC “Legal Relationships” \l2
1. Rights and Duties of Partners

a) Profit Sharing

(1) Share equally unless otherwise given in partnership agreement

(2) Share losses the same way as profits, unless the agreement says otherwise.  (No agreement, share equally)

b) Capital Contributions and Advancements (Loans)

(1) Partners can be paid interest on loans

(2) Cannot be paid interest on capital contributions

c) Indemnification and Contribution

(1) Partner incurs a business expense related to partnership

(2) Partnership must indemnify partner.

(3) If Partnership assets not enough, partner can sue other partners for Contribution.

d) Right to Participate in Management

(1) All partners have right to participate equally unless partnership agreement says otherwise

(2) Action requires an affirmative majority except where 

(a) Partnership agreement provides otherwise

(b) Court determines act to be extraordinary, then unanimity is required

(c) UPA requires unanimity

(i) Confession of a judgment

(ii) Submitting to arbitration

(d) Where act would violate partnership agreement

e) Right to Compensation

(1) Unless agreement provides otherwise

(2) No right to compensation aside from profit sharing

f) Duty to Render Services

g) Duty to Render Information (Right of Inspection)

h) Right to an Accounting

(1) Partners have right to compel other partners to account for

(a) Use of partnership assets (property)

(b) Funds obtained in partnership business (“What’d you do with that $5 million check?”)

(2) Partners have a duty to give that accounting.

i) Fiduciary Duty

(1) Same for joint ventures

(2) Rules

(a) Partners may not acquire for themselves business that comes from partnership business

(b) Cannot acquire a partnership asset for himself

(c) May not compete with partnership

(3) Unclear under RUPA whether fiduciary duty may be waived by agreement.  Currently, partners may make a reasonable waiver of fiduciary duty.

2. Right to Bind Partnership with Third Parties

a) Under UPA, each partner is an agent for limited purpose.

b) Apparent authority

(1) When acting on firm business

(a) Hiring

(b) Firing

(c) Signing legal documents

(d) Borrowing money

(e) Etc.

(2) Conveyance of Real Property

(a) If partner does not have actual authority

(b) Rights revolve around whether title is maintained by firm, if so, 

(i) 3dP gets title if

(a) Partner acted within its apparent authority 

(b) 3dP was BFP 

(ii) Otherwise

(a) 3dP gets equitable title

(b) Firm can sell to another and 3dP can sue firm for damages.

c) Beyond apparent authority of single partner, requires unanimity

(1) Assignments to creditors

(2) Bankruptcy

(3) Disposition of good will (non-compete agreements)

(4) Acts making it impossible to carry on business

(a) Sale of major assets

(b) Canceling of a major contract

(5) Confession of a judgment (settlement of a suit)

(6) Submitting a claim to arbitration

d) Restricted acts will bind partnership if 3d Party knows there is no actual authority.

e) Liability for Ks

(1) Old rule was joint liability (all partners had to be named individually)

(2) Most states now provide for joint and several liability

3. Tort Liability (UPA §§ 13, 14, 15)

a) Partners are joint and severally liable for torts of other partners if partner acts within the scope of his apparent authority

b) Types of Tort liability

(1) Negligence

(2) Intentional Torts

(3) Fraud/Breach of Fiduciary Duty

(a) Courts are split over whether partnership should be joint and severally liable.

(b) Majority rule is Partnership is not joint and severally liable.

4. Partnership by Estoppel § 16

a) Similar to agency by estoppel

b) Requirements

(1) Case 1

(a) Jones intentionally or negligently holds himself out as a partner of Firm

(b) Jones and the partnership will be liable to 3d parties as if he was a partner

(2) Case 2

(a) Jones permits Firm to do negligently or intentionally hold him out as a partner

(b) Jones and the Firm will be liable as if he were a partner 

E. Partnership Dissolution TC “Partnership Dissolution” \l2
1. Generally, 3 Steps in dissolution

a) Dissolution

(1) Partners decide not to be associated any longer OR

(2) Court terminates partnership

b) Winding up

(1) Firm assets are distributed

(2) Creditors are satisfied

c) Termination

(1) Partnership ceases to exist

(2) All activities, debts, Ks, etc are terminated TC “Dissolution” \l2


2. Dissolution 

a) Acts that may trigger dissolution

(1) Without Court Decree

(a) Voluntary Dissolution Absent violation of Partnership Agreement

(i) End of a predetermined period or task

(ii) Partnership at will

(a) Any one of partners decides to go it alone

(b) N.B. there is a fiduciary duty of all partners not to dissolve simply to get more profits for themselves

(iii) Unanimous Dissolution by all partners who have

(a) Not dad their interest assigned

(b) No charging order against their interest

(iv) Expulsion of a partner under the agreement

(b) Violation of Partnership Agreement

(i) Partnership for a term, a partner leave early

(ii) This is the only violation considered by UPA to trigger dissolution for violation of the agreement

(c) Involuntary (my word)

(i) Death of a partner

(ii) Illegal conduct by partnership

(iii) Legal Death

(a) Bankruptcy of partner

(b) Or Partnership

(2) With Judicial Decree

(a) Partner declared incompetent

(b) Partner declared incapable to perform partnership duties

(c) Misconduct of partner

(i) Substantial AND

(ii) Materially interferes with conduct of firm’s business

(d) Willful breach of partnership agreement

(e) Business can only operate at a loss

(f) Catch-all: whenever circumstances render dissolution to be equitable

b) Effect of Dissolution on Partnership Authority

(1) Generally, intent of law is to

(a) Protect 3d parties 

(b) Provide for winding up

(c) Protect partners from liability when another partner enters into K

(2) New Business

(a) Actual Authority

(i) Except for Winding up authority

(ii) Partners cease to have actual authority once dissolution occurs

(b) Unauthorized new business and 3d Parties

(i) Unauthorized acts will bind the partnership

(ii) Unless

(a) Dissolution was caused by illegality (world is charged with knowledge of illegal conduct)

(b) Acting partner is bankrupt (same logic)

(c) 3d Party given notice

(1) 3d Party that has prior relationship with firm, only actual notice will be effective

(2) Constructive Notice: media announcement in e.g. papers that conduct business of firm (NYLJ) 

(c) Contribution of Innocent Partners may only be sought by acting partner if

(i) Act would have bound partnership absent dissolution

(ii) The dissolution trigger was [not] the act, death or bankruptcy of the acting partner [??]

(iii) Acting partner had no notice of dissolution trigger

(a) Presumed to know of most triggers, especially judicial triggers

(b) Rule tends to exclude contribution

(3) Existing Liabilities of Partnership

(a) Generally, dissolution does not affect existing liability of partnership

(b) Exception:

(i) For retiring partners, the partner may get an ovation

(ii) Continuing Partners assume liability

(iii) Retiring partner retains secondary liability

3. Winding Up

a) Winding up occurs when

(1) There has been a dissolution trigger

(2) No continuation of partnership (see below)

b) Assets/Liabilities

(1) Assets are distributed/sold to satisfy liabilities

(2) Partners must contribute to satisfy excess if any

c) Order of Distribution

(1) (NY only) Claims for compensation by employees
(2) Creditors

(3) Claims of Partners for

(a) Loans to partnership

(b) Accrued salary

(c) Indemnification for business expenses

(4) Capital Contributions

(5) Excess Profits distributed to partners pro rata tat tat, or by agreement

4. Continuation 

a) Express in agreement (normal method)

(1) ?? Any partner may require liquidation except an expelled or defaulting partner.

(2) If partner is expelled in accordance with agreement and agreement provides for continuation automatically

(a) Expelled partner, if not guilty of misconduct

(i) Must receive share of investment (cash buy out)

(ii) Receive share of firm’s good will

(iii) Indemnified for all obligations

(b) If guilty of misconduct, don’t get good will ??!?!?!?

b) All partners agree to continue

c) If dissolution is triggered by violation of the partnership agreement

(1) Remaining partners may

(a) Continue

(b) For liquidation (winding up)

(2) Must 

(a) Pay off breaching partner’s partnership interest in cash

(b) Post a court approved bond to secure his interest

(c) Indemnify for all current and future obligations arising out of the partnership

III. Limited Liability Partnerships TC “Limited Partnerships” \l1 (RULPA)

A. Generally

1. Compromise between tax benefits of partnership and limited liability of corporations

2. Allows partnerships to raise capital with less risk

3. Some states limit LLP’s to professional businesses

a) LLP members are still have unlimited liability for professional debts

b) Limited liability for ancillary (my word) debts

(1) Rents

(2) Utilities

(3) Torts

B. Formalities TC “Formaliteis” \l2
1. Definition: A firm formed pursuant to RULPA having at least one general partner and one limited partner

a) Definition imports all of general partnership law

b) DUNNO

2. Requirements for formation

a) File a certificate of partnership

(1) Unlike general partnership, where no filing is required

(2) Requires

(a) Name of the partnership

(b) Names and addresses of all general partners

(c) Provides person for service of process

(d) Main office address

(e) Identifies partnership as limited partnership

(f) Signed by all general partners

b) (NY & other States) Partnership agreement

3. Results

a) Limited Partnership formed as of filing

b) Filing is conclusive evidence of existence of limited partnership

C. Rights and Duties TC “Rights and Duties” \l2
1. How to become a limited partner

a) Named in the agreement

b) Unanimous Consent of partners

c) Assignment as a mere assignee if agreement allows

2. Statutory Rights of Limited Partner

a) Broad informational rights, including right of inspection

b) Absolute right to withdraw, even if agreement says otherwise

c) Same right to seek dissolution as general partner

d) Indelible (may not be waived) fiduciary duty owed by general partners

e) Right to share in profits and losses

f) Right to be a creditor

3. Rights of Assignees

a) Usually freely assignable unless agreement provides otherwise

b) Assignee is mere or bare assignee

(1) No right to voting, management

(2) Only right to profits and losses

4. Charging Orders

a) Creditors can get a charging order

(1) Court appoints a receiver

(2) Who can auction off to assignee

(3) Assignee becomes bare assignee

b) Rare, because bare assignee only has access to profits and liability

5. Withdrawal Rights

a) Usually addressed in the agreement

b) Otherwise, unanimous consent of all partners

c) (Outside of NY) limited partner can withdraw with 6 months written notice.

D. Liability for Limited Partner TC “Liability for Limited Partner” \l2
1. Control Liability

a) General Rule

(1) A limited partner shall not become liable as a general partner unless he takes part of the control of the business.

(2) Similar to Piercing the corporate veil

b) Common Law

(1) Courts never impose liability for possession of control, LP must use the control

(2) Reliance Test: Courts refuse to impose liability unless plaintiff relied on exercise of control to its detriment

(3) 5 Contingencies

(a) LP is EE of firm

(i) Low level job, no liability

(ii) Technical/professional expertise necessary to run firm, may find liability

(b) LP is advisor to the Firm

(c) LP appoints and fires general partners under agreement

(d) LP engaged in day-to-day operation of firm

(e) Incestuous Corporate GP

(i) Shell corporation as GP

(ii) Shell run by LP and its shareholders

(iii) Courts divided over liability

2. Modern Court

a) Liability to 3d parties

(1) LP must exercise control

(2) 3d Party must reasonably rely on belief that LP was GP

b) Safe Harbor

(1) Activities that will not trigger control liability

(a) Contract to be an agent (EE)

(b) Officer/Director/Stockholder of Corporate GP (incestual)

(c) Consultant or advisor to GP

(d) Bringing a suit against a GP

(e) Exercising voting rights pursuant to agreement.

(f) Voting rights left to LPs under agreement

(2) Warning, Danger, Danger.  These categories are not firm

E. General Partners TC “General Partners” \l2
1. Unlimited personal liability

2. Owe a fiduciary duty to LPs.

a) May be diluted or waived by agreement

b) Not a well settled area of law

F. Partnership Taxation TC “Partnership Taxation” \l2
1. Conduit Principle

a) Partnerships are not taxed, unlike corporations

b) Profits pass directly to partners as income, before being taxed.

c) Partners pay their own income taxes

2. Kittner v. Check the Box

a) IRS used to use Kittner Regulations to determine whether a firm was a partnership or a corporation.  Now, IRS uses check the box.

b) Kittner:

(1) A corporation is an 

(a) association of more than one person 

(b) to divide gains, for continuity 

(c) under central management for 

(d) limited liability and transferability.

(2) 2 of four made it a corporation

c) Check the box

(1) Per Se Corporations: Entities incorporated within a state

(2) Eligible entities get to pick

(3) After 1996, eligible firms are presumed to opt for partnership/conduit treatment.

IV. Limited Liability Corporations TC “Limited Liability Corporations” \l1
A. Generally

1. To combine favorable tax treatment of partnerships with the least liability.

2. Act provides for default options, the incorporation agreement may opt for different choices

3. Differences from LLP/Corps

a) Better tax treatment than corps

b) Members can participate in management without sacrificing their limited liability

c) No need for a general partner

4. Formed by filing a certificate of incorporation

B. Investors TC “Investors” \l2
1. Known as members of the LLC

2. No liability, even if participate in management

a) Courts may impose liability for personal acts of the corporation

b) Courts will probably also use the piercing the corporate veil doctrine

(1) Co-mingling of corp. and SH assets

(2) Failure to follow statutory formalities

(a) Incorporation

(b) Transactions between corps with same SHs or SH to corp.

(3) Undercapitalization of the corp.

(4) Failure to provide separate accounts and records

(5) Failure to hold regular SH/Dir. Meetings

3. Membership is assignable, just as is stock in normal corp.

4. Profits/assets shared by contribution (put in 40%, get 40%)

C. Management TC “Management” \l2
1. Vested in members

2. Not settled whether members can dispatch with fiduciary duty to each other

a) Agreement may alter the scope of the duty

(1) May not prohibit members from competing

(2) If it’s not expressly prohibited, it is likely not a violation to do it.

b) Open question of whether you may abrogate fiduciary duty entirely

V. Introduction to Corporate Law TC “Introduction to Corporate Law” \l1
A. The Garden of Eden Theory (dominant theory)

1. Generally: things worked better when SHs had more control

2. Evolution

a) Erosion of State Law (Brandeis)

(1) It was better when States more stringently regulated incorporation

(2) States now compete to get corporations, leads to lowest common denominator (Delaware)

(3) Corporate Federalists counter that if people don’t like it, they should stop buying stock in bad corporations.  Yeah, right.  That’s gonna happen. 

b) Bearle and Means Divorce Theory

(1) Divorce of Ownership from Control

(2) The lack of capital in 1970’s caused a dilution of SH interest in corporations they owned. 

c) Hurst’s Legitimacy

(1) Generally

(a) Misuse of corporate funds and a loss of SH power

(b) Legitimacy was measured by efficiency, and social responsibility was measured by corporate and legal norms

(2) Led to reforms that undercut theory

(a) Public directors of corps

(b) Federal chartering

(c) Increased power of worker representation

(d) Profit-sharing

(e) Interest group representation

(f) Government appointed directors.

B. Inherent Thesis

1. Don’t get Meaghan’s notes

2. Oh well

C. ABA/ALI Corporate Governance Project (Modern Theories)

1. Pragmatists/Managerialists

a) If it ain’t broke, don’t fix it

b) Wealth maximization is the proper goal

c) Cutting edge ideas

(1) Reduce size of Bd. of Dirs.

(2) Separate chairman and CEO (English model)

(3) Election of Bd.  ?? 

2. Chicagoans

a) Generally

(1) Deregulation

(2) SEC, Proxy system and voting rights are all a waste of time

(3) Insider trading is good

(4) Competition among states for incorporation is good

(5) The market is the best way to regulate corps.

(6) Oh, and they think the Sherman act was a mistake

b) Nexus of Contract Theory

(1) Recast the sale of stock as a K between SH and Corp.

(a) SHs are not owners

(b) Managers have complete control, more efficient

(c) Corp. law should have a default, benefit of the bargain rule

(d) Fiduciary and core duties should not be mandatory

(2) Criticisms

(a) Managers are no longer agents of SHs

(b) Ks are only a metaphor, it’s not a real K

(c) Fiduciary duty is critical

c) The market for corporate control

(1) If managers are acting ineffectively

(2) Market will somehow, magically know this

(3) Dump their stock and force new management or a hostile takeover

(4) Though, without SHs to vote in a bd. of dirs., who will do this is unclear. 

3. Reformers

a) Generally 

(1) Problems that need to be remedied

(a) Illegality

(b) Corporate pollution

(c) Managers are too powerful

(2) Central beliefs

(a) Distrust the market, 

(b) Acknowledge need for government regulation

(c) SHs should have more power than currently

(d) Expand derivative suits

(e) Universal rules that cannot be waived: fiduciary duty

b) Goals

(1) Monitoring model of BOD

(a) BOD independent from management

(b) Role is to represent SH interest

(2) Encourage institutional activism

(a) Institutional investors should do more than the Wall St. rule of buy when happy, sell when mad.

(b) Because these investors have larger blocks, they can affect real change by acting like private SHs.

VI. Incorporation TC “Incorporation” \l1
A. Factors in Deciding to Incorporate TC “Factors” \l2
1. Tax Treatment

a) S Corporation:

(1) Generally

(a) Taxed like a partnership

(b) Members/SHs only pay their own taxes

(2) Requirements

(a) No more than 75 SHs

(b) Only one class of stock

(c) ???

(3) Disadvantages

(a) Fewer opportunities to defer taxes on income

(b) Lose conduit status once you are publicly traded

(c) C form is better if want to leave money with corp. for reinvestment

(4) Advantages

(a) No double taxation

(b) Special allocation of losses to partners who can use them best

b) C Corporation: 

(1) Generally

(a) Typical large corporation

(b) Corporation itself pays taxes

(c) So do the SHs

(2) Disadvantage: both corp. and SHs have to pay tax on same income stream

(3) Advantages

(a) Corp can set schedule of distributions

(b) Fringe benfits

(i) Stock options

(ii) Health insurance

(iii) Etc

c) Observations

(1) If intend to have IPO, C corporation is best bet

(2) In intend to reinvest, C corp. is best.

2. Non tax Considerations

a) Limited Liability

(1) Generally, corporations are for those who want little or no liability above their investment

(2) Exceptions

(a) NY
(i) Unlimited liability 

(a) for 10 largest SHs 

(b) for wages and compensation of Ees

(ii) Except

(a) NY corporation publicly traded on NYSE

(b) (public policy grounds)

(b) Every State: Piercing the Corporate Veil

b) Access to Capital

(1) Corporations allow greater inflow of capital

(a) Issue new shares

(b) Classify shares of stock

(c) Get new investors

(2) Partnerships are usually limited to loans and partner assets

c) Continuity of Existence

(1) Corporations, in most states, exist in perpetuity

(2) Partnerships are easier to dissolve

d) Free Assignability of Shares

e) Centrilization or Dispersion of Management

f) Costs

(1) Common wisdom is that it is more expensive to incorporate

(2) This may not be true

B. Where to incorporate TC “Where to Incorporate” \l2
1. Usually incorporate locally if

a) Already existing business

b) Does a lot of out of state work

c) Likely to go public

2. Don’t think this will be on the final

C. How to Incorporate TC “How to Incorporate” \l2
1. Hire Sullivan & Cromwell

2. Determine name

a) In NY, “Company” and “Co.” are reserved for Partnerships

b) NY also requires either

(1) Incorporated

(2) Limited

(3) Corporation

c) Must also make sure no other Corp. exists with that name in the state

3. Need an Incorporator

a) Silly Formality

b) In NY, must be a natural person

c) Most states allow a corp. to be an incorporator

4. Purpose of Corporation

a) May describe in detail OR

b) General description that purpose is to do business, any business

c) IN NY, if you go general, you must also stipulate that you will not engage in activities that require consent without acquiring consent. Address of Corporation (optional in NY)

5. Limiting of Powers granted by statute

6. Shares

a) Create number of shares

b) Create right to issue shares

c) Par Value

(1) Value set by corporation for minimum value of stock share

(2) Corporation may not offer stock at a lower value

(3) Par value for each share must go into capital fund for corp.

(4) Purchaser liable for value between purchase price and par value (watered stock liability)

(5) Protects creditors

d) No Par value

(1) All purchase price goes to capital fund

(2) BOD may reallocate after a given period of time from capital to surplus

e) Classification of Shares

(1) This must be done in the certificate of incorporation, default is common stock

(2) If stock is classified as preferred stock, rather than drakkar,

(a) Preferences must be listed specifically in certificate

(b) Usually preference is for dividends or assets

(3) Other classifications

(a) Voting/Non-voting

(b) Redemption (whether corp. can repurchase)

(c) Convertible shares (from one class to another)

7.  Authorize Secretary of State for Service of Process (automatic anyway)

8. Duration of incorporation: Default by statute is perpetual

9. Amendments

a) Need not authorize amendments in certificate

b) Amendments

(1) BOD authorize amendments

(2) Voted on by SHs

(3) Some states allow amendments without SHs vote

10. Pre-emptive Rights

a) Must be in certificate of incorporation

b) Allows existing SHs to purchase shares at price offered 3d parties to prevent dilution of interest

11. Limiting of liability of Executives or BOD, if allowed under statute

12. If corp. is going to be run by SHs

a) IN NY, votes must be unanimous

b) IN NY May not allow SHs to run corp. if corp. is publicly traded.

D. Other Items for Incorporation  TC “Other Issues” \l2
1. Bylaws

a) Generally

(1) Not Publicly filed

(2) Cover Internal governance matters

(3) Not required

(4) Certificate of Incorporation governs if Bylaws conflict

b) Typically Include

(1) Location of office

(2) Rules for general, annual, and special meetings

(3) Number of directors on BOD

(4) Notice provided to dirs. And SHs for meetings

2. Initial Organizational Meeting

a) Adopt bylaws

b) Elect first BOD

c) Generally provided for by statute

3. First meeting of BOD

a) Elect a chair

b) Adopt a seal?

c) Banking resolutions

d) Financial matters, like issuing shares

E. Corporate Powers TC “Corporate Powers” \l2
1. Statutory Defaults

a) Perpetual duration

b) How they can be sued and sue

c) Purchase, sale, and ownership of real property

d) Borrowing money, issuing guarantees

e) Donation to charities without benefit to the corporation (fiduciary duty Q)

f) NY (min rule) if loans are to benefit the corp., don’t need SH vote

2. Corporate Power Doctrines

a) Ultra Vires

(1) Doctrine

(a) When Corp. acts beyond the scope of its power

(b) Act is voidable by either party

(2) Doctrine has been abolished in every state with excpetions

(3) Exceptions

(a) Stockholders may sue to enjoin ultra vires acts

(b) State A/G may sue

(c) Corp. may sue Dirs.

(d) Illegal acts 

b) De Facto Corp. Doctrine

(1) Generally

(a) Used as a defense when corp. papers are not filed properly

(b) Prevents unlimited (partnership) liability

(2) Elements of the defense

(a) There exists a statute under which org. could be incorporated (always true)

(b) Good faith effort to comply with filing requirements

(c) Some objective evidence

(i) Complied with statute in part

(ii) Exercised corporate powers

(3) Defense is pretty much barred now as filing is so simple.

(4) Under the model act, the only people who are liable are those who act with knowledge of the defect.

c) Corporation by Estoppel (not covered)

d) Promoter Liability on Pre Incorporation Transactions

(1) Rule

(a) Person who puts K together is personally liable

(b) Unless expressly agreed to by promoter and 3d party

(2) Some (minority) allow to infer promoter not liable

(3) Corporation may be liable

(a) Adoption

(i) Lower standard of proof

(ii) Merely accepting goods K’d for is usually enough

(b) Promoter not off the hook unless gets an ovation from 3d Party

F. Piercing the Corporate Veil  TC “Piercing the Corporate Veil” \l2
1. Generally

a) The rule is limited liability for SHs

b) Three types of circumstances where the doctrine applies

(1) One SH, natural person

(2) Corp. wholly owned by another Corp. (more likely than holding a natural person liable)

(3) Enterprise entity

(a) A group of corporations combine to own one corp.

(b) (partnership of corporations), should ignore the corporate fiction

c) Courts say there is no difference between Tort and K cases, but case law indicates otherwise

(1) Torts more likely to pierce the veil

(2) Ks, not so much

d) Liability has NEVER been imposed on passive SHs of a publicly traded corporation

2. Philosophy

a) In favor (of limited liability) 

(1) At Common Law, unlimited liability for share holder

(2) Unlimited liability caught on in the late 1800’s

(3) Not fair to hold SHs liable if they exercised no control over the management of the corp.

(4) Encourages diversification

(5) Encourages socially desirable risk taking

(6) Reduces the cost of capitalization

(7) Reduces cost of management (SHs don’t have to monitor management for their own benefit)

b) Against (limited liability)

(1) Unfair to let tort victims or other corps to be left holding the bag

(2) Encourages risky behavior

(3) Discourages monitoring of the corporation by SHs

(4) In closed corporations, courts seize on obscure formalities

3. Factors

a) Generally

(1) Identity v. Unity

(a) Does the sub hold itself out as the parent/principal

(b) Is the sub

(i) An alter ego

(ii) A mere instrumentality

(c) IN NY, control is not enough, it must be complete dominion

(2) Shuttling of Funds aka Comingling of Cash

(3) Undercapitalization

(4) Observation of Formalities (very important)

b) New York (instrumentality approach (probably law in NY))

(1) Existence and use of control by SH (Look to factors?)

(a) Undercapitalization

(b) Comingling of cash (very important in NY)

(c) Fraud for K’s cases (see below)

(d) Lack of formalities

(2) Use of control is wrongful to (
(3) Use of control is proximate cause of injuries

c) Delaware

(1) No operation of parent/subsidiary as separate economic entity

(a) Centralized cash management not enough

(b) But comingling probably is

(2) Overall injustice and unfairness

4. Contracts Cases

a) Generally

(1) Academics say there is a difference between these and torts cases

(2) Judges, say no, but case law supports a difference

(3) The difference is that in tort cases, the courts are more sympathetic to the plaintiffs, whereas in Contracts cases, the parties usually dealt at arm’s length.

b) Fraud

(1) Fraud is not generally a requirement

(2) Court may pierce the veil if there is undecapitalization and no formalities are observed

(3) IF there is a sophisticated (, however, fraud is usually necessary to prevail

(4) NY courts usually look for fraud

5. Subordination

a) When a SH has loaned money to the corporation, should the SH be allowed to recover before 3d party creditors?

b) Courts are divided, thank you Peggy, but usually subordinate the claim of the SH if the same factors apply as for piercing the corporate veil

VII. Governance and Structure TC “Governance and Structure” \l1
A. The Corporate Norm TC “The Corporate Norm” \l2
1. Traditionally, all normal business functions are handled by the BOD

2. NY and other Jurisdictions

a) Have allowed all business to be conducted by CEO

b) BOD’s job is to hire the best CEO and monitor the business of the corp.

3. BOD

a) Minimum age of 18

b) Minimum number of Directors 1

4. Can SH run the corp. themselves?

a) Generally, no

(1) BOD not the agents of SH

(2) Merely elected by SHs

b) Maybe in closed corps.

B. Exceptional Acts (Require SH vote)  TC “Exceptional Acts” \l2
1. Amending the Bylaws

a) Power may be given to the BOD in the certificate of incorporation

b) Power may not, however, be deprived of the SHs

c) May SHs adopt bylaws that restrict power of BOD and effect ordinary business decisions?  Unresolved:

(1) Teamsters v. Flemming 192

(a) “poison pill” case 

(b) Facts

(i) Teamsters union proposed & won a vote by stockholders to change bylaws so that no poison pill could be in place without majority vote of the stockholders.  

(ii) Company sued, arguing poison pill law puts that in hands of directors

(c) Held: This amendment was within stockholders power.  

(d) Corollary

(i) No other case goes quite this far.

(ii) Whether this will snowball.

(iii) May be limited to poison pill cases

(a) Many SH investors & institutional investors don’t like poison pills 

(b) They deprive SH of premiums in hostile takeovers. 

(2) General Datacom
(a) A group of SH initiated proposed by law forbidding directors from re-pricing stock w/ out vote?

(b) Political issue: I’m an insider, e.g. mid- level employee

(i) Price of stock plummets- options are worthless

(ii) Typical response by boards is to re-price options

(c) Some SH groups find that objectionable, purpose of options is to make employees work harder so stock performs.

(d) Delaware ducked the issues as not yet being ripe since SH hasn’t voted yet. 

2. Electing Directors

a) Greatest power granted to SHs

b) Annual SH meeting

c) During vacancies, certificate can allow BOD to fill slots because the term is shortened for that slot.

3. Inherent Conflict of Interest for BOD

a) Where BOD acts in its own interest

b) SHs may enjoin or reverse

c) Cases:

(1) Board Acted improperly

(a) Schnell v. Chris-Craft Industries Inc. p. 169 (1971)

(i) Board tried to move shareholders meeting from January to December since they knew a group of dissident SH wanted to throw them out.

(ii) The bylaws fixed date of next meeting

(iii) Held Improper 

(b) Blasius Industries v. Atlas Corp. 171 (1988)

(i) dissident SH wanted to control board

(ii) solicited votes of SH to allow board to be expanded to size of 15 (the max permitted)

(iii) board immediately added 2 new directors and filled new directorships with friendlies, making it impossible for incumbent to gain majority.

(iv) H: by Chancellor- board action invalid since done solely to entrench themselves with control- action was nullified.

(2) Board Action Upheld

(a) Stroud 180-181

(i) Family feud- Miliken textiles

(ii) board proposed a bylaw amendment for a SH vote

(iii) proposed to adopt criteria for future directors which were crafted and designed so dissident family members would never be able to meet.

(iv) H: Schnell & Blasius are inapplicable.  This was not unilateral action.  Here board was proposing changes in bylaws and certificate to be voted on by the shareholders.  There was no real threat to the board anyway.

(b) Williams pg 190

(i) Board is recommending amendment to make a hostile takeover much more difficult, to adopt a tenured voting plan, aka Schmucker’s (jelly) plan.  

(a) Tenured voting plan provides that share held for more than X period of time are given additional voting rights.  

(b) There is significant evidence that long term stockholders tend to vote with management.

(ii) TVP’s are okay

(iii) You can have shares with different weighted voting power

(iv) stand for proposition that Court will not set aside a broad action unless:

(a) it is clear the dominant motivation is to maintain control (entrench)

(b) it’s unilateral board action

4. Removal of Dirs.

a) Bare Majority Rule

(1) Directors can not be removed except for cause.  

(2) Removal is done by vote of stockholders.

b) Newer trend: 

(1) Expands right and allows directors to be removed without cause typically by vote of SH

(2) In some jurisdictions only if power is affirmatively given in certificate of incorporation.

(3) NY sec 703, Del 141, Model ? 

5. Amendment to certificate of Incorporation

a) Historically 

(1) Only required a stockholder vote

(2) No longer true.

b) Now

(1) Need initiation at board level followed by

(2) Specified vote of SHs:

(a) NY affirmative majority

(b) Model requires majority of votes cast

6. Stock options:

a) Traditionally stock options were within the power of the board of directors unless

(1) Options went to insiders, 

(2) Most states insisted on a SH vote.

b) In last 10 yrs.

(1) Movement to put that authority in hand of board (majority)

(2) (NY is a holdout, in NY you still need vote of shareholders) 

7. Mergers & Consolidations NY 903, Del 251, M. Art 11
a) Need 

(1) BOD approval AND

(2) SH vote (NY & Model follow this)

b) Exception short form mergers

(1) Where 90% of corp. shares are owned by a parent corporation.  

(2) Board of parent decide they own so much of subsidiary it makes sense to in effect cash out minority stockholders of the subsidiary corporation

(3) [Which SHs don’t get to vote, parent, sub or both?]
(a) Usually neither parent nor sub SHs are required to vote

(b) Some statutes require only parent’s BOD approval, others require both parent’s and sub’s BOD to approve

(c) Appraisal rights

(i) Parent’s SHs have no voting or appraisal rights

(ii) Sub’s SH’s may have appraisal rights

8. Guarantees NY 908

a) If guarantee is in furtherance of corp. business 

(1) Only require BOD approval

(2) No SH vote

b) General trend: 

(1) If guarantee not in furtherance of firm business, 

(2) It’s okay with 2/3 SH vote.

c) Guarantees of Debt: Normally no sh vote is necessary here. 

9. Transfer or sale of all or substantially all of assets outside regular course of business.

a) Require BOD and SH approval. 

b) What constitutes all or substantially all? Shifts from state to state.

c) Notes

(1) If corp. is party to merger, consolidation or asset sale, need SH vote.  

(2) N.B. No SH vote is required in tender offers.  E.g. We will pay SH if you tender your shares.

(3) Model:

(a) SH vote if sale leaves corp only without a significant ongoing business

(b) Usually 20% or less of prior business

10. Dissolution:

a) In every state some kind of SH action vote required. 

b) NY, always different, doesn’t require BOD vote

11. Compulsory Share Exchanges NY 913, Model 11.2 Del. has never authorized
a) New format for doing an acquisition.  It has not caught on. 

b) Requirements:

(1) BODs of both companies approve same plan.

(2) Goes to SH vote of target co. only

(3) Result of vote makes 

(a) All target shares exchangeable for parent shares

(i) All target shares are then deemed to belong to the buyer (even if SH voted no). 

(ii) Net result, target company becomes wholly owned subsidiary.  

(b) De facto merger

12. New Model Provision: Model Act § 621(f) 

a) Likely to catch on

b) Under § 621(f) you need SH vote if 2 conditions are present

(1) The transaction involves new shares to be issued for consideration other than case

(2) New block of shares will compromise more than 20% of the voting power of the shares that were outstanding before the transaction. 

c) E.g. stock for stock merger acquisition of major business- assets for stock 

d) Almost no states have yet but may spread. 

13. Politics

a) Chicagoan View: 

(1) List should be shortened. 

(2) View it as inefficient to require a SH vote on anything. 

(3) The market will react if the board makes a bad decision:

(a) Hostile takeover

(b) Sell off of shares (Wall St. Method)

b) Reformer View: 

(1) The list should be lengthened, shs should be given more rights. 

(2) Reasoning: SHs are like owners therefore they should be able to vote on more things.

(3) Proposed additions 

(a) Making tender offers

(b) Changing the principle line of business for corporation 

(c) Directing barriers for a takeover. 

C. Formalities of BOD Action TC “Formalities of Board Action” \l2
1. Introduction

a) General rule: 

(1) A board has to act collegially

(2) An individual director has no authority to effectively act.  

(3) BOD Must act as a group at a meeting.

b) Exceptions:

(1) Written Consent

(a) In every state board can act on written consent, 

(b) If consent is signed by all directors, even though not done at a meeting.

(2) Telephone Meetings

(a) Virtually every state authorizes telephone meetings 

(b) so long as it is an open conference line. 

(c) Some states require grant of authority in certificate

2. How does board exercise authority? 

a) By affirmative vote of . . .

(1) abstentions go with the no’s

(2) If 13 directors present, 

(a) motion must needs affirmative vote of 7.  

(b) If 6 yes, 3 no, 4 abstain the motion doesn’t pass

b) Simple majority . . .

(1) Generally, cannot reduce requirement to less than an affirmative majority

(2) May increase the number up to unanimous vote

c) Provided that a quorum is present. 
(1) Quorum: Minimum Number of dirs. necessary for BOD to act.  

(2) In most states a quorum is a majority of “the entire board”  NY § 707
(a) Entire board: means all of the directors a corporation would have if there were no vacancies. 

(b) E.g.

(i) Cert of inc. says 12 directors,

(a) Quorum is 7

(b) If 1 resigned, 1 dead, a quorum is still 7.  

(ii) Can a corporation provide for a lesser quorum?  

(a) Can’t reduce below one third of entire board.  

(b) Can also raise it up, provide for a higher quorum.

3. Notice of meetings:

a) General rule: 

(1) Not necessary to give notice for regularly scheduled meetings.

(2) Special meetings: 

(a) Reasonable notice must be given.

(b) Usually notice does not have to specify purpose.  

(i) If you do note purpose in notice, you can not depart from that purpose.

(ii) R.D.; If dir. decides not to go to special meeting based on agenda, BOD cannot depart from agenda.

b) Informal BOD action

(1) To what extent will informal action taken by board bind the corporation? P.202.

(2) Traditional & Majority Rule: 

(a) Acts of majority & even all of the directors taken outside a meeting are not binding on a corporation

(b) Baldwin 207- also tradition- informal acquiescence by a majority or all will not bind the corporation.

(3) Today’s rule: 

(a) Courts have relaxed the strict rule 

(i) primarily for close corporation if

(ii) where Court can find some intellectual justification to conclude 

(a) That the whole board 

(b) Knew or should have known of decision

(c) And acquiesced, 

(d) Especially if board received a benefit. 

(iii) Cutting edge question:

(a) suppose it’s only a majority and not the whole board that 

(1) knew or should have known and/or 

(2) acquiesced (one or more dir. objected)

4. Delegation of Authority by Corporation: 

a) Delegation to Committees:

(1) If committee validly acts, it exercises the full authority of the board.

(2) Reliance defense NY § 717
(a) BOD may rely on acts of committee

(b) If committee was chosen 

(i) In good faith

(ii) With reasonable care

(iii) And BOD was not on notice of defect/problem

(3) Committee Requirements

(a) Some states require minimum number of directors to be on the committee (usually 3)

(b) NY allows committees of 1 person, total

(4) Every state statute has some non-delegable matters.  E.g. (NY):

(a) Filling board vacancies, 

(b) Deciding on compensation for board members, 

(c) Amending by-laws, 

(d) Submission of matter to SH for SH vote.

(5) NY:

(a) If a corporation wants committee delegation, 

(b) It needs to be in the certificate.

b) Delegation to Officers

(1) One of BOD’s main functions

(2) May be affirmatively reserved to SHs

(3) Term of officers:

(a) Until board meeting after the next annual meeting of shareholders (e.g. 1yr.)

(b) E.g.

(i) SH meetings in December

(ii) BOD meetings every month

(iii) Appoint CEO in March 2001

(iv) CEO serves until January 2002 BOD meeting

(4) Authority of officers: see p. 210 

(a) Actual authority: 

(i) Typically laid out in certificate, bylaws, or director resolution

(ii) “I have the body of a God.  Unfortunately, it’s Buddha.”

(b) Trouble arises is in apparent authority

(i) Very variable & subject to state law

(ii) Generally, CEO has apparent authority to bind corporation in ordinary business matters.

D. SH Meetings TC “Shareholder Meetings” \l2
1. Generally: SHs must act at a meeting

2. Types of Meetings

a) Annual Meetings

(1) Date fixed in the bylaws

(2) Elect BODs

(3) Mandatory every year by statute

b) Special Meetings

(1) Called by BOD OR

(2) Anyone authorized to do is in certificate of incorporation or bylaws

3. Notice

a) Required 

(1) Given to all voting SHs for either regularly scheduled or special meetings

(2) Must state 

(a) Purpose

(i) Only business that is ‘noticed’ can be brought up.

(ii) Similar to special BOD meetings

(b) Time 

(c) Place

b) Time period 

(1) NY between 10 & 60 days before meeting, notice must be given

(2) Record date: 

(a) Arbitrary cut off day. 

(i) Fixed in certificate of incorporation or bylaws. 

(ii) If not in cert. or bylaws, can be fixed by BOD

(b) This is the date after which, if a SH sells their shares to a new SH, no notice to the new SH is required.

(c) In other words

(i) Record date is (e.g.) 30 days before meeting

(ii) Meeting is set for December 31

(iii) Record date is therefore December 1

(iv) Notice is sent 20 days before meeting, December 10

(v) X sells shares to Y on December 5

(vi) Corp need not invite Y, as Y is not on the books as SH as of record date.

(d) Practically, this stuff doesn’t matter, because when shares are sold near the SH meeting, the sale includes an irrevocable proxy from the old SH to the new SH. 

c) Waiver of Notice

(1) If all SHs do not object to lack of notice

(2) May waive by written agreement

(3) Silence is a valid waiver

(a) SHs show up to meeting

(b) No one objects to lack of notice

(c) Acts as a waiver

4. SH Voting

a) Requirements

(1) Quorum

(a) Number Required:

(i) General rule: a majority of the voting shares

(ii) NY expresses as a majority of the votes of the voting shares.  (No difference among friends.)

(iii) Most states can reduce in certificate to a third 

(iv) Can increase up to unanimity. 

(b) Counting

(i) General rule: 

(a) 1 vote per share 

(b) Unless otherwise provided for in certificate

(ii) Minority: 

(a) NY & Model

(b) A majority of votes cast carries the motion

(c) Abstentions don’t count

(iii) Majority rule: 

(a) Delaware rule

(1) need a majority of shares present or represented at meeting

(2) makes an abstention the equivalent of a no vote 

(b) E.g.

(1) Vote Count: 40 Y; 30 N; 20 Abstain

(2) Majority/Delaware rule; Motion does not carry, 40-50.

(3) NY rule: Motion carries 40-30

(c) Delaware rule makes it harder for SHs to act because institutional investors usually abstain for political reasons. 

5. Voting for directors

a) Different rule than normal voting

b) Plurality of votes

(1) The candidate who gets the most votes gets first vacancy

(2) Each slot is filled this way, therefore no dir. need get a majority of votes.

6. Extraordinary matters

a) Affirmative majority of votes (in NY, abstentions are no’s)

(1) Amend bylaws

(2) Certificate of incorporation

b) Some 2/3 voting requirement

(1) In NY, if giving guarantee unrelated to corporate business

(2) May require 2/3 or other higher voting requirement for any action in bylaws or certificate of incorporation.

c) Unanimity: 

(1) SH to run corporation instead of directors.

(2) Only allowed for closed corporations

7. Special Voting Rules

a) SHs act by written consent Model § 7.04
(1) Analogous to BOD rule of written consent

(2) SH must act unanimously 

(3) A few states including Delaware & NY have relaxed requirement 

(a) permit a valid signed writing so long as it is signed by holders of minimum number of SH necessary to take action at a meeting.

(b) Effectively same thing as if done at SH meeting

b) One share One vote 

(1) E.g. preferred SH generally are denied voting rights

(2) In general we can change the rule, usually must be done in the certificate of incorporation

c) Creditor’s Voting Rights

(1) N.Y. yes creditors can take debtor’s voting rights

(2) Model: No

(3) Most states you can do it if its in the certificate.

d) Cumulative Voting 

(1) Generally

(a) Only for director elections.  

(b) Designed to increase the likelihood that minority SH, if they act together as a block, can get representation on the board.  

(c) Usually must be in the certificate of incorporation.

(d) Some states mandate.

(2) Rule

(a) You a shareholder- 

(i) Multiply number of shares you own by 

(ii) Number of directors to be elected. 

(iii) Allocate that total; # of votes any way you want

(b) Example

(i) Own 3000 shares, there will be 10 directors elected

(ii) Ordinarily, have 3000 votes on each of the 10 elections (30,000 votes total)

(iii) With Cumulative voting, can use all 30,000 votes on one election. 

(3) Williams formula

(a) Designed to determine how many votes are required to get a given number of directorships in an election of a BOD.

(b) 
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(c) Terms

(i) X = number of shares required

(ii) S = Total number of shares voted at meeting

(iii) N = number of directorships required

(iv) D = total number of vacancies

(d) Example

(i) Setup

(a) 1000 shares to be voted at meeting (S)

(b) Want to get 1 directorship for minority (N)

(c) There are 4 Vacancies (D)

(ii) Result, 

(a) Minority needs 201 votes for 1 directorship

(b) In other words, if the minority group has 20.1 % or more of the outstanding shares, they can guarantee one directorship.

(iii) Problems

(a) Abstentions?

(b) Ask Prof. Harrington

(4) Defenses to Cumulative Voting

(a) Reduce size of board (shrinking the denominator, therefore raising X)

(b) Vest broad powers in executive committee of board, selected from majority directors

(c) Classify the board of directors

(i) Technical use of term

(a) Stagger BOD elections so that 1/3 of BOD is elected every year

(b) Typically used to prevent hostile takeovers

(1) Insulates from proxy contests

(2) Prevents takeover of BOD for 3 years after hostile takeover of Corp.

(c) This also reduces the number of vacancies (D), and therefore increases the number of minority shares required (X)

(ii) Other use

(a) Each class of stock has a BOD contingent

(b) Most states authorize, but usually must be in certificate of incorporation

e) Class Voting NY §§ 613, 617
(1) Optional if we want to we can put provisions in certificate affirmatively providing corp. must have separate votes by an affirmative majority

(2) Mandatory

(a) vary state to state

(b) NY § 617 is typical

(i) create mandatory separate class voting if it adversely affects a classes rights 

(ii) E.g.

(a) If you take away a classes voting rights

(b) Dividend changes

VIII. Dissent & Appraisal TC “Dissent & Appraisal” \l1
A. Generally

1. Terminology

a) AKA Appraisal Right

b) NY, dying to be different, calls it “The Right to Receive Payment for Shares”

2. Definition

a) Right of a minority SH to object 

b) To an extraordinary transaction

c) And obtain fair cash value for his stock

d) From the corporation

3. Historical/Philosophical Basis

a) At common law, extraordinary transactions could not be done without unanimous shareholder approval

b) The rationale is that there are some acts that the majority ought to be allowed to do, but they change the nature of the investment made by the minority SHs

c) Also acts to deter conduct aimed at minority by majority.

4. Practical Issues

a) There are so many procedural hurdles in the statutes that this right is rarely exercised

b) Chicagoans still bitch that this is a waste of time and money

B. Triggers TC “Triggers” \l2
1. NY Triggers

a) Mergers or Consolidations to which Corp. is a party except

(1) Short Form Merger

(a) SH owns shares of parent corporation

(b) Parent owns large % of target corp.

(c) SH of parent may not get dissent and appraisal

(d) SH of target may force appraisal

(2) Where SH is and remains SH of end corporation

b) Compulsory Share Exchange

(1) Rarely used

(2) Only for target SHs

c) Amendment, Abolition, or Alteration of a Fundamental Right

(1) Through

(a) Amendment of Cert. of Inc. or Bylaws

(b) Merger

(2) Fundamental Rights

(a) Preferences

(b) Dividends

(c) Limitation on voting rights

d) Dissolution

(1) For voluntary dissolution

(2) Where assets are to be sold in whole or in part for securities in another corp.

e) Sale of All or Substantially All of Assets

(1) Not in ordinary course of business

(2) No right if sale is for cash to be distributed to SHs within one year.

2. Delaware Trigger

a) Only in connection with mergers or consolidations

b) Exception

(1) If stock is publicly traded 

(2) Fair price is market price, so only remedy is sale on the open market

3. Model Act (Very Similar to NY)

a) Any merger, except where SH is and remains SH of surviving corp.

b) Sale of all . . . assets

c) Compulsory share exchange

d) Reverse stock split

e) (no provision for amendment, etc. of rights)

4. Other Triggers

a) Issuing of more stock (12 states)

b) Acquisition of major assets

c) Change in nature/purpose of business

5. Can Corp. Create/Retract its own triggers in Certificate of Incorporation

a) Unsettled Question

b) Statute seems to say no in NY, but there is not a lot of case law

c) Model also allows for reduction of triggers in certificate of incorporation

C. Asserting the Right TC “Asserting the Right” \l2
1. Requirements

a) Must be a SH of record

(1) Name must be on the books of the corporation

(2) Not a person who bought from broker, and broker is still name on record

b) Early Notice to Corporation

(1) SH must notify Corp. in writing prior to SH meeting

(2) Notice must inform corp that if vote that SH objects to passes, SH intends to seek dissent and appraisal

(3) Puts corp. on notice that they should not seek to push vote through

c) SH must have voting shares

d) Once SH gives notice, losses all SH powers, including right to vote

e) Corp. must recognize receipt of notice

f) Corp. must then pay all or a specified part of the fair value (NY 80%) it determines the shares are worth

g) If SH agrees, cash check and be done.  (get 20% remaining) If not, a litigious society is a polite society.

2. Hitches

a) Appraisal proceeding, 

(1) usually no jury, only a judge to determine fair value

(2) In NY, Judge must decide it alone, without a referee. 

b) Market Exclusion Rule

(1) Where stock is publicly traded, there is no D&A remedy

(2) This is the Rule in DE (for mergers) and NY

c) Minority/Liquidity Discounts

(1) Should there be a discount because the shares are minority shares?

(a) The conjunct of a premium for majority shares for control premium

(b) And, marketability discount, if shares have no market, should discount because purchaser knew there was no market

(2) McClune (sp?) (Maine):

(a) Pro rata value, each share worth the same

(b) R.D.: Statute was designed to protect the minority

(3) CANY

(a) Rejects control premium discount

(b) But instructs lower courts to consider unmarketability discount, because that discount applies to all shares

d) Should appraisal be the exclusive remedy? 

(1) Maj. Rule

(a) Typically,Yes

(b) Except where fraud or deceit on SH

(2) Min Rule: always the only remedy

D. Squeezeouts TC “Squeezouts” \l2
1. Generally

a) Terminology: Most lawyers use squeezeouts and freezeouts interchangibly

b) 80% of litigation reappraisals involve squeeze out

c) Cash out mergers

(1) Majority SHs of Target form own corporation.

(2) Propose merger of Target into New Corp.

(3) The consideration to be paid in the merger would be cash, 

(4) Result:

(a) Maj SH now own target completely

(b) Min SH are out in the cold (with the cash)

d) Triggers most appraisal litigation in courts 

2. WEINBERGER CASE: pg 1110- important case 

a) Facts

(1) Setup

(a) Allied signal had bought 50.5% of VOP decided to buy the rest 

(b) At all relevant times VOP stock was trading at about $14.50.

(c) Allied people concluded up to $24 was a good deal.  

(d) Fairness opinion from an investment banking firm to set price at $21

(e) No disclosures were made on the $24/$21.

(2) Deal went forward at $21.

(3) Allied signal said it would be bound by a majority of minority. 

(a) We’re not going to force you

(b) Only 2% of shares voted against the deal 

(c) And No one sought appraisal. 

(4) SHs brought a separate damages claim for 

(a) breach of fiduciary duty for no fair price 

(b) not dealing fairly with a minority.

b) Holding

(1) clear conflict of interest present

(a) Majority SHs and its seven nominees on subsidiary’s board.

(b) Therefore, this transaction must be measured by standard of entire fairness.

(i) Two components of entire fairness:

(a) fair dealing: 

(1) failure to disclose internal evaluation breached duty from Majority SHs to minority SHs.  

(2) Fn7- failure to disclose would have been ok if majority had negotiated a deal at arms length.  

(3) Failure to disclose breached fiduciary duty owed by majority to minority. (controversial, relatively new) 

(4) B/P: notice the impact of putting vote to minority- they did it because initial burden of proof would have been on majority to show fairness, but b/p usually shifts to minority SHs.  But no shift here because the vote was not fully informed

(b) fair price: 

(1) Determine fair price by same standards used for appraisal

(2) Court overrules exclusive use of Delaware block method, may also use other methods.

(2) Generally appraisal is exclusive except in egregious cases, appraisal can be supplemented with breach of fiduciary duty and self-dealing.

(3) Court overrules prior law that majority had to show an independent purpose other than getting rid of pesky people 

(a) Overrules independent Business purpose rule

(i) If corp could show independent business benefit from merger, they were off the hook

(ii) This led to a great deal of psuedo legal fiction

(b) Business purpose had become a farce, so Weinberg got rid of it. 

3. NY? Alpert v. 28 William Street
a) Facts

(1) Defendant corp. bought 2/3 of stock in subject corp.

(2) part of deal required buyer to make same offer to remaining SH

(3) Def. corp. announced squeeze-out: come and vote, but it’s a waste of your time.

b) Holding

(1) Court concluded that squeeze out was fair- (2 yrs after Weinberger which was instantly recognized as an important case)

(2) appraisal is usually exclusive remedy, but can pursue other if fraud

(3) There is fiduciary duty owed by majority to minority SH

(a) Fair dealing and full disclosure

(b) fair price- would an appraisal proceeding come up with same price? 

(4) From now on, a freeze out can be justified only when it is related to the advancement of a general corporate interest.

(a) The benefit need not be great

(b) Sounds like NY is adopting independent business purpose of Delaware that Delaware had overruled

E. Policy Considerations

1. Against D&A

a) Expensive, money for shares comes out of corporate money

b) Perverse incentive for minority opportunists to make money

c) Minority SH stock is usually overvalued

d) Unwarranted interference with the market

e) Difficult to assert remedy

f) People now have diversified portfolios, everyone is in the minority

g) Triggering events are not rationally related

2. For D&A

a) Levels playing field, fairness to minority

b) Preserves minority SHs expectation in investment, what SH bargained for

c) Inframarginality: Overvaluing of stock by courts justified because maj. SHs usually undervalue

d) Reckoning: allows SHs to tell management how they are doing (but not consistent with triggering events and there are other, less disruptive methods to do that)

e) Deters self-interested transactions

IX. Close Corporations TC “Close Corporations” \l1
A. Differences between close corporations and publicly traded

1. Allocation of power and control

2. Deadlock and dissolution

3. Freeze-out/Freeze-in problems for Minority SHs

4. Fiduciary duty owed by the majority to the minority

B. Fiduciary Duty TC “Fiduciary Duty” \l2
1. NY

a) Equal treatment of minority SHs is required

b) Regardless of subjective intent of SHs at time of incorporation

c) Rule

(1) ( shows unequal treatment

(2) Burden of Proof shifts to BOD to show

(a) Independent business purpose AND

(b) Lack of an option less injurious to minority

(i) This may not still be good law

(ii) Alpert case may have dropped this

2. Delaware: No fiduciary duty in Close Corporations

C. Allocation of Power Agreements TC “Allocation of Power Agreements” \l2
1. Pooling/Voting Agreements

a) Minority SHs agree on how to vote in BOD elections

b) Generally, there should be an enforcement provision in the agreement or courts will not order specific performance

2. Voting Trusts (rare)

a) 2 Methods

(1) SHs put voting rights in trustee, who then has a fiduciary duty to the SHs

(2) SHs transfer shares to trustee subject to agreement

b) More stabile than pooling agreements, because burden of proof is on ( to show trustee abused power.

c) General requirements (statutory)

(1) Written agreement

(2) Legal vested title in trustee

(3) Time limited

(4) Trustee issues voting trust certificates

(5) Duplicate of agreement must be kept with corporation

3. Classifying of Shares

a) Delaware and NY allow for 

(1) Non-voting shares and

(2) Shares with no economic benefit

b) Can basically toy with rights of SHs

(1) Classed by directorships or number of directorships class can vote for

(2) Non-voting shares

(3) Contingent voting rights

(a) Skip divedends,

(b) You get to vote

(4) Weighed voting rights (tenured rights)

4. Agreements Controlling BOD Matters

a) NY common law (majority)

(1) Intrusion must not be

(a) More than slight intrusion on BOD’s authority (sterilization of the BOD)

(b) Must effect 3d parties

(2) Most courts revert to this case law if the SHs exceed the statutory provisions

b) NY statutory

(1) Provision must be unanimous among SHs

(2) Certificate of incorporation

(3) Must be a close corporation

(4) SHs acquire liability of Directors

(5) Legend on stock certificates

5. Supermajority Provisions

a) Generally only valid in certificate of incorporation

b) (increases possibility of deadlocks)

6. Restrictions of Transfer of Stock

a) Consent Restraint

(1) No transfer without consent of other SHs

(2) Generally 

(a) not allowed as a matter of public policy (except in freewheeling Delaware)

(b) Unless agreement says consent will not be unreasonably withheld

b) Option Restraint

(1) If SH commits a triggering event

(2) An option is created for

(a) Other SHs,

(b) Corporation,

(c) Or Both

(3) To purchase offending SH’s shares at a set price

c) First Refusal

(1) SH wishes to sell, must first offer sale at same terms to

(2) Corporation and/or other SHs

7. Mandatory Sale Restrictions

a) Same as option restraint, except sale is required

b) Generally, this is beneficial to SHs, who treat it as option to walk away simply by committing triggering event.

D. Deadlock TC “Deadlock” \l2
1. Implied fiduciary duty (a have no idea)

2. Provisional directors

a) Court appointed in the event of deadlock

b) Leading state is CA, so this is not very promising

c) NY does not allow this

3. Custodian or Receivership

a) Custodian appointed by the court

b) Custodian answers to the court

4. Arbitration

a) NY’s favorite (CPLR § 7501)

b) Arbitration

(1) Binding on the parties

(2) Arbitrator may even decide non-justiciable issues

X. Dissolution TC “Dissolution” \l1
A. Voluntary TC “Voluntary” \l2
1. Statutory Process

a) BOD votes for dissolution (not required in NY)

b) SH affirmative vote

2. Certificate of Incorporation may create triggering events

a) DE only for close corporations

b) NY for any corporation

3. Process

a) Certificate of dissolution

(1) Filed by corporation

(2) Usually requires certification that taxes are up to date

b) Corporation then has no authority to enter into new business (similar to winding up)

c) Creditor’s Rights

(1) Must give creditors

(a) Actual or 

(b) Constructive notice

(2) In NY, if creditors were unknown (?), court may annul the dissolution and allow creditors to bring a claim

B. Judicial or Involuntary Dissolution TC “Judicial or Involuntary” \l2
1. Attorney General brings an action for persistent fraud

2. BOD petition

a) Insolvency

b) It would be beneficial

3. SHs make petition

a) Insolvency

b) It would be beneficial

c) Deadlock

(1) Among BOD or

(2) SHs

4. NY: SHs owning 20% or more of voting shares of close corporation can petition for judicial dissolution because

a) Control group is guilty of

(1) Illegal,

(2) Fraudulent, or

(3) Oppressive conduct towards the majority

b) Majority is using corporate assets for their own benefit at the expense of the majority

(1) Majority, corporation, or non-petitioning SH

(2) can step in within 90 days and force minority to sell at fair value

(3) Similar to dissent and appraisal

c) Definition of oppression

(1) Departure from fair dealing

(2) “Conduct which is unfairly prejudicial to the minority’s interest” (wonderfully British, utterly useless)

(3) analogous to fiduciary duty

(a) self dealing

(b) squeezeouts

(4) minority SH’s reasonable expectations have been frustrated (most persuasive)

(a) objectively reasonable

(b) known to the majority AND

(c) more than mere hopes and desires

5. Most orders of dissolution are contingent on option of majority to buyout the petitioners

6. There may also be a NY common law right of dissolution 

a) Shareholder can show a breach of fiduciary duty by majority

b) No 20% rule

XI. Stockholder Voting and Information Rights TC “Stockholder Voting and Information Rights” \l1
A. Introduction to Federal Securities Law TC “Introduction to Federal Securities Law” \l2
1. Securities Act of 1933

a) Aimed at requiring full disclosure for public companies

b) Company must file a disclosure statement with the SEC and send it with a prospectus to prospective investors

c) Section 5 of the 1933 Act

(1) Requirements

(a) Prohibits all offers to buy/sell stock while company is in waiting period between filing and going public

(b) Oral offers may be made during the waiting period but only in form of filed prospectus

(c) After filing period, must deliver prospectus with offer of sale

(2) Consequences of Breach

(a) Strict liability for violations

(b) Negligence standard for not disclosing all material facts

(c) False statements in filing

(i) Issuers have strict liability

(ii) Others may have due diligence defense

d) Definition of a security

(1) Generally, you know it when you see it

(2) Grey areas (investment K securities)

(a) Investment offered to a lot of people in a common enterprise

(b) Expectation of profits derived from the efforts of others

(c) Investment of money

2. Securities Act of 1934

a) Originally plan was to regulate trading on exchanges and in after-markets

b) Now, ’34 Act regulates that and 

(1) insider trading, 

(2) securities fraud, 

(3) proxies, and 

(4) continuous disclosures

(a) 10K annual filing

(b) 10Q quarterly filing

(c) 10AK immediate disclosure of certain events

(i) bankruptcy

(ii) change in control

(iii) purchase or sale of assets

(iv) resignation of officers

B. Overview of the Proxy System TC “The Proxy System” \l2
1. 3 definitions of proxy

a) relationship (agency)

b) person to whom the right goes

c) the paper that grants the right

2. Policy Issues

a) Essential to fundamental operation of business

b) SHs participate in ordinary course of business

c) Vehicle for SHs to raise issues at a meeting

d) Method of gaining control of corp. without buying it (proxy contests)

3. Rules

a) Proxy recognition is generally mandatory

b) Require a signed writing, may be faxed or emailed

c) Revocable at will except

(1) Proxies with valid voting agreement

(2) Proxy given to purchaser of shares after the record date (see, I told you we’d get to this again)

C. Section 14 of the ’34 Act TC “Section 14” \l2
1. Scope of the Rule (Constitutional Law Rears its Ugly Head)

a) Any person who uses interstate commerce

b) To solicit a proxy with respect to 

c) A security registered under § 12 of the 1934 Act

2. Definitions

a) Proxy includes a

(1) Vote

(2) Consent, or 

(3) Authorization (liberally construed) by SH to another to vote for the SH

b) Solicitation

(1) Any communication

(2) Reasonably calculated under the circumstances

(3) To result in the procurement of a proxy

(4) Exclusions

(a) Public speech

(b) Directed at those who the speaker has a fiduciary duty to

(c) In response to unsolicited press requests for more information

c) Who must file

(1) Any company that has any security registered on any exchange OR

(2) If company has 

(a) more than $10 million in assets AND

(b) 500 + SHs of equity securities

3. Excluded Proxies (do not apply to issuer (corporation) or candidates for directorships))

a) Non-management solicitations of 10 persons or less (test the waters)

b) Solicitations by persons

(1) Who do not seek a proxy

(2) Do not furnish a proxy form AND

(3) Who are disinterested in the vote (no substantial economic interest in vote other than as SH)

c) With respect to security to which solicitor is owner (leave stock with brokerage)

d) Neutral newspaper notices if include

(1) Where to get proxy materials

(2) Reason for ad

(3) Issues

(4) Name of the Corporation 

D. Rule Regarding Solicitation § 14A(3)

1. General Rule

a) In order to issue a solicitation

b) Must file a proxy statement with SEC

c) And provide solicited person with that proxy statement

2. Exceptions

a) Public Speech or Media Announcements

(1) Cannot supply proxy form

(2) Must have filed proxy form with SEC

b) Any solicitation (14A-12)

(1) Solicitation without proxy statement okay if

(2) Identify participants and interests

(3) Advise solicited persons that they should read the final proxy statement

(4) Cannot give proxy form

(5) Must file all materials with SEC at time of first use

3. Annual/Anal Report

a) Any solicitation made by management prior to meeting at which BOD will be elected must be accompanied by annual report

b) Aka glossy report

E. Stockholder Sponsored Proxy Votes  TC “Stockholder Proxies” \l2
1. If there is an upcoming SH meeting, every SH may, if they meet the requirements, force a proxy vote on an issue

2. 2 Methods

a) SH makes their own proxy

b) Company required to make proxy on Corp’s proxy form at corp.’s expense

3. SH’s own proxy

a) Corp must tell SH

(1) How many voting shares

(2) Cost of making proxies

b) Management must then elect to either

(1) Provide SH with names and addresses of all SHs (never going to happen)

(2) Do the SH mailing at SH’s expense

c) Practically used in hostile takeovers, allows hostile bidder to engage in a proxy contest instead of buying up all shares

4. SH’s proxy on Company’s Dime

a) Generally, any issue may be requested to be on proxy sheet

b) Are you actually still reading this crap?

c) Exceptions:  The Proposal

(1) is not a proper subject under state law, though if it is re-phrased it would be permissible (BOD power)

(2) would violate proxy rules (false and misleading)

(3) would violate law

(4) would only benefit a small group or is only a grievance of one person (disgruntled employee)

(5) “trivial exclusion:” 

(a) relates to operation that accounts for less than 5% of business and

(b) proposal is not otherwise significantly related to company’s business

(6) beyond the company’s power to effectuate

(7) relate to ordinary business activities, 

(a) or if controversial, transcend them?!?!?

(b) SEC flip-flopped Employment issues are now 

(8) Relates to director elections

(9) Counter proposal to one the SHs will already vote on

(10) Moot

(11) Duplicative of another proposal

(12) Re-proposal

(a) Same subject matter voted on within 5 years

(b) May be excluded for 3 years

(13) Relates to specific amount of dividends

d) If SEC disagrees with the company’s exclusion

(1) There is a private cause of action against the company by the SH

(2) And the company must reimburse the SH for legal fees

F. Proxy Litigation  TC “Proxy Litigation” \l2
1. Rule 14A-9

a) 95% of all proxy litigation is under this SEC rule

b) Prohibits

(1) False or misleading statements of fact AND

(2) Omissions of material facts that make a statement misleading

c) Is there a private cause of action?

(1) Not on the face of the statute

(2) Not in the legislative history

(3) In fact, where Congress had intended a private right of action in other parts of the ’33 and ’34 acts, they explicitly said so.

(4) The SCUS, however, says there is, so there is.

2. Causation

a) Causation is required according to SCUS

b) Types of Causation

(1) But for causation

(a) Probably not because this goes too far

(b) But for Washington crossing the Delaware, I wouldn’t have had a ham sandwich today.

(2) Proximate causation

(a) Substantial factor

(b) This porridge is too hot

(3) Transactional causation (Reliance)

(a) Should probably find a definition of this

(b) This porridge is too cold (but it’s popular)

(4) Relaxed transactional causation

(a) (Harrington’s phrase) this porridge is juuuust right

(b) proxy statement, taken as a whole, was an essential link in procuring the SH’s vote

c) Voting required?

(1) Probably not

(2) Non-voting causation theories

(a) Appraisal rights not available if vote

(b) State injunctive remedies also not available

(c) Threatened and negotiated

d) Materiality

(1) TSC v. Northway 

(2) Misrepresentation or omission is material if

(a) Substantial likelihood that 

(b) A reasonable SH

(c) Would (not might)

(d) Consider the fact important in deciding their vote

e) Culpability: no one knows, and few care

3. Pleading

a) Standing

(1) SEC, always

(2) SH’s with voting shares (voting may not be necessary)

b) False or misleading statement or omission of fact

c) Materiality of fact stated or omitted

d) Causation

(1) In omission case

(a) Show materiality

(b) Show proxy statement as a whole was a substantial factor in procuring the vote

(2) Otherwise, reliance is okay

e) Culpability

(1) 2d Circus:

(a) negligence

(b) majority rule

(2) Harrington Says:

(a) Negligence for damages

(b) Strict liability for injunctive relief

G. Miscellaneous TC “Miscellaneous” \l2
1. SH’s right to inspect

a) Common Law

(1) Qualified right

(2) Burden of proof on SH to show proper purpose

b) Current Trend

(1) Statutory

(2) Information rule applies to

(a) List of SHs

(b) Minutes of BOD meetings?

(3) SH shows

(a) No improper purpose

(b) Has not received and sold information within 5 years

(4) Burden of proof on Corp. to show improper purpose

2. There was stuff about reimbursement, but who cares

XII. Duty of Care TC “Duty of Care” \l1
A. Generally

1. Introduction

a) There are generally 3 doctrines involving the BOD and the SHs and Corporation

(1) Duty of Care

(2) Business Judgment Rule

(3) Duty of Loyalty

b) They are generally all applicable in any given situation, but are treated separately by academics (which is why they are academics).

2. Duty of Care

a) At common law duty of care was to avoid gross negligence

b) Now that standard has been relaxed to ordinary negligence

c) Duty of care is owed by BOD to SHs and Corporation

B. Nonfeasance v. Misfeasance TC “Nonfeasance & Misfeasance” \l2
1. Definition

a) Nonfeasance: nothing was done

b) Misfeasance: something was done wrong

2. Nonfeasance

a) Old rule was that there was no duty to ferret out wrongdoing

b) Current trend

(1) If director fails to investigate, they may be held liable

(a) All elements of negligence apply, including causation

(b) This amounts to an affirmative duty to stay informed

(2) There may be a “do all you can” defense

(a) This defense usually applies to malfeasance, but may apply here

(b) If the source of the wrongdoing is a fiduciary or trustee of the director, the defense will likely not apply

3. Malfeasance

a) Generally BODs are liable for their negligent acts

b) All elements of negligence must be met, including causation

C. Statutes and Model

1. ALI Duty of Care

a) Good faith (not enough by itself)

b) Must act in a manner he reasonably believes is in the best interest of the corporation

c) Exercises the care of ordinary prudent person (ordinary negligence) of similar person in similar circumstances

d) Duty to make inquiry to the extent she reasonably believes it is necessary

2. Model is similar to ALI, except for best interests of the corporation 

D. Defenses TC “Defenses” \l2
1. Reliance defense

a) Generally, courts want to allow BOD to rely on outside experts

b) This, and most defenses, is designed to ensure that qualified directors can be found

2. “Do all you can” defense

a) Director is aware of wrongdoing

b) Consistently votes against BOD action

E. Notes

1. Delaware has switched back to gross negligence

2. BOD will almost never be held liable for breach of duty unless there is self-dealing

3. Illegality is the major exception, where the BOD acts illegally

4. Directors Liability Shield (Statutory)

a) Authorizes corporation to 

b) amend the bylaws to 

c) eliminate or reduce 

d) financial liability of directors 

e) for any breach of duty of care

f) except

(1) finding of evidence of bad faith

(2) intentional wrongdoing

(3) knowing violation of law

(4) personal gain by director

XIII. Business Judgment Rule  TC “Business Judgment Rule” \l1
A. Generally

1. There are several formulations for the business judgment rule, it really doesn’t make a difference which one you choose

2. The basic premise is that courts will not hold BOD liable for ordinary business decisions.

3. The problem is, what are ordinary business decisions

B. Formulations TC “Formulations” \l2
1. Harrington

a) Directors will not be liable

b) For erroneous business decisions (no matter how stupid??)

c) So long as they acted

(1) In good faith

(2) With some rational basis 

(3) Without breaching the duty of loyalty (free of conflict of interest)

(4) And exercised due care

2. Clarke

a) No decision of BOD shall be challenged

b) Unless

(1) Conflict of interest

(2) Illegality

(3) Fraud

(4) Lack of good faith

(5) Negligence or gross negligence

3. Delaware

a) There is a presumption that substantive due diligence or care was exercised by BOD

b) This is basically the burden shifting/substantive stuff below

4. ALI

a) Actual exercise of judgment (does not protect nonfeasance)

b) Directors have informed themselves

c) Acted in good faith

d) Free from financial conflict of interest

e) Rationally believes act is in the best interest of the corporation

5. NY

a) Substance of the decision is shielded from judicial review,

b) But not

(1) Procedures and methodology in arriving at decision

(2) Good faith and

(3) Independence of BOD

C. General Notes TC “General Notes” \l2
1. Process and Substance

a) BJR may be considered a distinction between process and substance

(1) If the process by which the BOD reaches a conclusion is free from negligence, then 

(2) The decision itself need only be rational

b) [this is similar to judicial deference to the legislature]

2. BJR may also be seen as a shifting of the burden of proof

a) ( proves breach of duty of care

b) ( must show decision was rational or otherwise justified

XIV. Duty of Loyalty  TC “Duty of Loyalty” \l1
A. Generally TC “Generally” \l2
1. The duty of loyalty essentially requires the BOD act without a conflict of interest

2. If BOD or director acts with conflict of interest

a) BOD must fully disclose conflict 

(1) Usually all material facts

(2) In NY, merely that there is a conflict

b) Then act is presumed fair, but ( can still prove unfairness

c) If not disclosed

(1) Majority rule: ( must show fairness (BOD or other party to conflicted K)

(2) Minority rule: K is voided

B. Executive Compensation (including that of the BOD)

1. Compensation must be reasonable

2. There must be some contemporaneous benefit to the corporation for the compensation

3. Delaware: stock options are exempt

C. Corporate Opportunities Doctrine TC “Corporate Opportunities Doctrine” \l2
1. Generally

a) Cannot take opportunity for corp. for self

b) Applies to BOD and officers of corporation

2. Formulations

a) Majority rule (Legarde)

(1) An officer or director

(2) May not acquire any asset

(3) To which the corporation has a pre-existing

(a) Interest,

(b) Expectancy,

(c) Or need

b) NY

(1) Insiders may not usurp a K right of the corporation

(2) BOD cannot claim corporation could not legally or financially take opportunity

c) Delaware: Line of Interest Test

(1) Insiders may not take opportunity if it

(2) Is in the line of business or closely related

d) Reasonable expectation test (2d Circuit)

(1) Expectancy must be sufficiently tangible

(2) And reasonable

e) Maine

(1) Was it fair?

(2) “a position of intellectual dispair”

3. Defenses 

a) Tender and Rejection

b) Financial/Legal Inability

(1) Maj (DE) okay

(2) Min (NY) rejected because it provides disincentive for insider to remedy issue (find financing, restructure deal to be legal)

c) Personal Capacity Defense

D. Tender Offers TC “Tender Offers” \l2
1. Generally

a) When company is target for takeover, how does BOD’s actions implicate duty of loyalty

b) There is always an inherent conflict of interest because if corp. is taken over, BOD is out of a job

2. Revlon

a) Once company is going to be taken over, BOD duty is to pimp it for as much money as it is worth

b) Trick is whether corp. is actually on the auctioning block

3. Paramount v. Time

a) If board enters into negotiated transaction with another corp.

b) Board can refuse greater offer if looking out for long term interests of the corp. BJR applies

c) This is NY rule

4. Paramount v. QVC

a) Basically, Chancellory court does not like paramount

b) Held that, because natural person purchaser would later own majority of shares, depriving SHs of control, therefore BOD was auctioners

5. Harrington’s Method

a) Business Judgment Rule should not apply

b) Burden of proof should be on BOD to show legitimate business purpose

c) Total immunity if get SH support

d) Give waiting period to get SH vote

XV. Fiduciary Duty Between SHs TC “Fiduciary Duty Between Shareholders” \l1
A. Parent-Subsidiary  TC “Parent-Subsidiary” \l2
1. Generally in cases where company is subsidiary owned in part by parent

2. Duty of Loyalty is breached when majority takes advantage of minority and does not allow them to compete.

3. Parent cannot

a) Deprive other class of SHs of options

b) Milk the subsidiary of cash in self-dealing arrangement

c) Pump and dump

B. Transfer of Control TC “Transfer of Control” \l2
1. The Factual Setup

a) A and B own a company

b) A owns 60% of shares (600)

c) B owns 40% of shares (400)

d) Each share is worth $20

e) A wants to sell, transfer control, to C

f) Because C would get control of the company, C is willing to pay a premium, say $15,000

g) Does A owe a duty to cut B into the Deal?

2. Theories

a) In favor of Finding Duty

(1) The Corporate Action Analogy

(a) Sale of control shares equates to a merger

(b) Each SH should be allowed to get profits from merger

(2) Analogy to Sale of Office

(a) Sale of directorship is illegal per se

(b) Theory is that control premium is effectively a bribe to get control over BOD

(c) This is not a widely accepted theory

(3) Misrepresentation Cases

(a) Misrepresentation because controlling SH knows they can turn around and sell majority at a premium

(b) That’s a stupid fucking argument

(4) NY Voting Cases

(a) If SH has reason to believe the buyer will loot the company

(b) SH has duty to not sell

(5) Burley

(a) Control is an asset that belongs to the corporation

(b) Majority SH should not, therefore, benefit from its sale

(6) Andrews

(a) Majority has fiduciary duty

(b) Must offer same deal to minority

(7) Corporate Opportunity Doctrine

(a) Perlman v. Feldman case 

(b) Sale of controlling shares amounts to insider taking advantage of sale that should go to all SHs

(8) Fiduciary Duty

(9) Fairness

(10) SHs should be treated fairly

b) Against Finding Duty

(1) SH owns their own shares

(2) Buyer would have to buy all stock, since Majority wants out totally

(3) Above and other uncertainties would add to cost of transaction and reduce market’s ability to function

(4) Looting can be combated directly

(5) Fairness

(a) Majority SHs put up more money, more risk

(b) They should be entitled to the premium

(6) If it was so darn important, it should be in certificate of incorporation, freedom of K.

(7) Sharing rule would discourage majority investors

(8) Fairness is not the pursuit of Corporate law, you want equity, stay out of the market

(9) This would make it partnership law

(10) Frustrates the economic expectation of the parties

C. Harrington’s Theory TC “Harrington’s Theory” \l2
1. Cases may be read narrowly to read that there is a duty against self dealing

2. In most cases the BOD is the actor

3. Existing law is enough

4. Exceptions

a) Perlman

(1) Wrongly decided

(2) Precedent cuts against it

b) Smith v. Wolfsen

(1) Leave the people where you found them

(2) SHs were acting as directors

c) Jones

(1) Corporate opportunity case

(2) Every ( was director, officer, and SH

XVI. Insider Trading & Securities Fraud TC “Insider Trading & Securities Fraud” \l1
A. Insider Trading, An Overture in A Minor TC “Policy Issues” \l1
1. In Favor of Insider Trading

a) More money in the economy

b) Hurts no one

c) Smoothes out price fluctuations, as information reaches the market slowly

d) Form of compensation to insiders

e) Creates efficient markets

2. Reasons for Prohibiting Insider Trading

a) Egalitarian Fairness 

(1) “[sniff, sniff] I don’t have access to the info, so it should be illegal…waaaaa.”

(2) (Liberal Panzies)

b) Utilitarian Fairness

(1) If insider trading is allowed, those without information will withhold their money from the market

(2) Bullshit, because that is the whole premise of a free market economy, that information drives the market

c) Protect individual investors from fraud

(1) Because we always do

(2) “Caveat emptor, derrr, whuts‘at mean, Cletus?”

d) SCUS

(1) Information does not belong to the insider, but to the company

(2) Profiting on this is thievery

B. State Law TC “State Law” \l2
1. “Majority Rule” 

a) (used in the minority of States)

b) Insiders need not share, no fiduciary duty

2. “Minority Rule” 

a) (used in a majority of States, go fig.)

b) Insiders cannot trade until information is public

3. Special Facts Doctrine

a) Insiders may trade unless there are special facts

(1) Trade through another name or agent

(2) Work through agents with special knowledge

b) There are always special facts

4. NY Rule

a) Use of information by insider is theft of property

b) Ill gotten gains must go back to corporation

C. Insider Trading TC “Insider Trading” \l2
1. Generally

a) 10B & 10B-5

(1) Illegal to commit fraud

(2) Illegal to misstate or omit a material fact

(3) OR to do or commit any act that operates as a fraud

b) Proper (’s

(1) SEC

(2) Private (’s (Huddleston, implied legislative ratification)

2. There was some history stuff here

3. General Rule

a) Tippee Liability

(1) Tipper breaches a fiduciary duty by tipping tippee

(2) The Tippee knows this

b) Tipper Liability

(1) Liable if tip or trade, amounts to breach of fiduciary duty

(2) “disclose or abstain” really means, don’t trade

4. Selective Disclosure

a) Since rules require breach of fiduciary duty, corporation may make some disclosures in ordinary course of business

b) SEC Regulation FD

(1) Intentional Disclosure to Non-insider

(a) Intentional

(i) Knows or reckless disregard

(ii) That information is

(a) Material and

(b) Not public

(b) Must make simultaneous public disclosure

(2) Unintentional Disclosure

(a) Must make prompt public disclosure

(b) Unintentional is not intentional

(3) Not included as Non-Insider under Reg FD

(a) Press 

(b) Creditors

(c) Those who owe a duty of trust

(i) Attorneys

(ii) Accountant

(iii) Investment bankers

(d) Those who agree to keep information confidential

5. Affirmative Defenses

a) Traded before learned of the information

b) Corp and Institutional Investors are protected if

(1) No knowledge in fact

(2) Corp put up Chinese wall

6. Penalties

a) 10 year Max

b) $1 Million Fine

c) Up to 3X gains or losses avoided

7. Elements of the Complaint

a) Fraud

(1) Sue Fact Doctrine

(a) An omission in connection with the sale of securities

(b) Which are material to SH’s state remedies

(c) And SH could have sued in state court and won

(2) Specificity

(a) Must specify statement or omission

(b) And reason why it is material

b) Materiality

(1) TSC

(a) Material if there is a substantial likelihood

(b) That a reasonable SH

(c) Would

(d) Consider it important in deciding whether to sell or buy

(2) Rumor

(a) Company may remain silent regarding rumors from others

(b) Once they speak, must speak accurately and correct any statements that are later learned to be inaccurate

(3) Bespeaks Caution Doctrine

(a) Case Law

(i) Projections must contain

(ii) Meaningful cautionary statements

(iii) That are 

(a) Substantive and

(b) Tailored to the specific projection

(iv) Then projection is de jure immaterial

(b) Section 21E

(i) Projections are accompanied

(a) By meaningful cautionary statements

(b) Identifying important factors that could cause actual results to differ

(ii) OR ( fails to prove projections were made with actual knowledge of falsity

(iii) Safe harbor for oral projections if

(a) Actual results may differ

(b) Specify written document that conforms for further information

c) Causation

(1) Reliance

(a) Omission

(i) ( proves omitted fact is material

(ii) Rebuttable presumption of reliance

(b) Otherwise, reliance

(c) Fraud on the Market Doctrine

(2) Damages

(3) Loss Causation

(a) Similar to Proximate Cause

(b) Usually, if you hear this, judgment for (
(4) In Connection with

(a) Fraud introduced trading or

(b) Fraud has something to do with the sale or purchase of the securities

d) Purchaser/Seller Requirement

(1) ( must be purchaser or seller of securities

(2) Obviously does not apply to SEC

e) Culpability

(1) Scienter and/or

(2) Intentional misconduct

f) Diligence

(1) Similar to contributory negligence

(2) ( must show free from recklessness

g) The SOL

D. Section 16B  TC “Section 16B” \l2
1. Disclosure

a) Form 3

(1) Filed on the day one becomes an insider

(2) Insider

(a) Director

(b) Officer

(c) Beneficial owner of more than 10%

b) Form 4

(1) Monthly filing

(2) Lists all sales and purchases of securities

c) Form 5

(1) Yearly filing

(2) Securities of company of which are an insider

2. Liability

a) Basically must disgorge all “earnings” [my word], to corporation

b) The System

(1) Find the highest sale price

(2) Look 6 months forward and back to find the lowest purchase price

(3) Match the two transactions and determine profit per share

(4) If uneven number of shares, use the lower number of shares

(5) If excess left over, use that excess as leg of next series

(6) Look six months forward and back, find lowest sale or purchase

(a) Sale is no excess

(b) Conjugate if there is excess

(7) Lather, rinse, and repeat

(8) You get no credit for losses, add up all the profits, that’s what the insider owes the corporation.

c) Who may sue

(1) The corporation or 

(2) Any SH of the corporation

(a) Get costs and attorney’s fees

(b) Usually can get 1/3

XVII. Derivative Suits TC “Derivative Suits” \l1
A. Direct v. Derivative  TC “Direct & Derivative” \l2
1. Direct

a) Main inquiry is particular

b) Usually arises under specific duty owed to that SH

(1) Inspection rights

(2) Enforcement of voting rights

(3) Compulsion of dividends

2. Derivative

a) Suit based on duty owed to the Corporation

b) Usually breach of fiduciary duty, but may be

(1) Negligence

(2) Self dealing

(3) Corporate opportunity

(4) Duty of Loyalty

(5) Sale of assets

B. Requirements for Derivative Suits TC “Requirements for Suit” \l2
1. Standing

a) ( must be SH at

(1) Time suit is commenced

(2) For the duration of the suit

(3) AND at the time of the injury

b) Exceptions

(1) Acquire shares by operation of law

(2) Continuing wrong exception

2. Recovery

a) Money goes to Corporation (NY rule)

b) Exception, 

(1) close corporations, 

(2) outside NY

(3) pro rata share from culpable party, otherwise tortfeasor is giving money to themselves

c) Attorney’s Fees

(1) Traditional rule, mandatory if corp. receives pecuniary benefit

(2) Now, substantial benefit

(3) Fee Arrangement

(a) Lodestar or

(b) Contingency

3. Security Bond

a) Generally 

(1) ( may have to post bond in the amount of reasonable expenses corp. will expend in defending the suit

(2) Corp. cashes bond if ( loses

b) Exceptions

(1) Large SHs

(a) 6’5” or over

(b) or 5% or more of outstanding shares or shares worth $50,000 or more

(2) 90 day stay pending joining of parties to satisfy 5% or $50,000 rule

4. Settlement and Dismissal

a) Require court approval

b) Courts are split over whether notice to other SHs is required

5. Indemnification and Insurance

a) Usually available

b) Director shield stuff

6. Demand on the Board

a) ( must show

(1) Demanded BOD sue

(a) If BOD refuses to sue

(i) BJR rears its ugly head

(ii) Decision not to sue may be protected

(a) BOD uninvolved, protection almost guaranteed

(b) BOD involved

(1) Special Litigation Committee to the rescue

(2) New directors independent and disinterested

(3) Methodologies and procedures were reasonable

(4) BJR usually applies to SLC decision

(2) OR Demand would be futile

(a) BOD interested in suit

(b) NY, Minority

(i) Majority of BOD interested in a concrete way

(ii) BOD did not fully inform themselves of the underlying transaction (OR?)

(iii) The transaction was so egregious on its face that it could not have been the product of sound business judgment

(c) Majority

(i) Majority of BOD

(ii) Received some pecuniary or tangible benefit

(iii) Or were controlled by one who did
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