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REMEDIES
I. Remedies 

A. 2 Goals of Contract Remedies
1. Compensation to the victim of a breach, not punishment of the party in breach
2. Expectation: Injured party should get the relief it expects, or the relief equal to what it would have gotten had the contract not been breached
B. Types of Remedies

1. Punitive Damages – only when there’s a tort involved
2. Compensatory Damages 
i. Specific Performance -- unusual step of ordering item contracted for be delivered
· Requirements for awarding Specific Performance:

1. Money damages are not adequate to achieve justice in the case 

· Can be shown by uniqueness (i.e. a contract for a specific Rembrandt painting) or great difficulty in covering (rare coins)

2. The performance itself does not require too much supervision by the court 

· No blueprints to follow

3. The terms of the contract itself must be clear enough so that the court can write a clear decree/order for specific performance

· Court may not know how to write a court order to “run a business sensibly and properly”

4. It must not be a situation of forcing antagonistic individuals to work together

ii. Monetary Damages -- usual damages awarded by courts
a. 3 Types 

1) Expectation -- Puts you forward in time as if the contract had never been breached (remedy usually given by courts)

U.C.C. Rule of Damage Awards
Cover Formula:
The difference between the contract price and the price of the cover goods (+ any consequential or incidental damages)

+ Consequential Damages 

· Remote Damages; Chain-reaction Damages, that could not have been covered

· Requires Foreseeability 
+ Incidental Damages
· Expenses connected with cover, separate from the cover itself 

· Transportation, care and custody of goods, etc. 

* Courts do not compensate for intangible damages, such as worry or inconvenience.  

* To Cover – An injured buyer purchases substitute goods

2) Reliance -- Puts you back in time as if the contract had never been made
3) Restitution (Unjust Enrichment, Quasi-Contract) -- Buyer gets back any fee already paid: restoring an unjust benefit that the plaintiff had given to the defendant

· Restitution Requirements

1. A benefit was received by the defendant.

2. The benefit was at the plaintiff’s expense.

3. It would be unjust to allow the defendant to retain the benefit without making compensation (or returning it).
4. The benefit was not intended as a gift (the plaintiff expected something in exchange)

* Webb v. McGowin ( No Restitution – We don’t know if benefit was intended as a gift

* Mills v. Wyman ( No Restitution – Benefit was probably intended as a gift
Plastic Surgery Goes Bust: Court Incorrectly Rules Reliance Damages
· Sullivan v. O’Connor

· This Court does not give expectation damages, an unusual ruling
· It treats the case as if plaintiff did not waive her claim to expectation damages
· Court reasons that because the doctor was not negligent, we will not use the expectation formula
-If this had been correctly ruled as________, then plaintiff would have recovered:

1. Expectation: value of difference between expected nose and delivered nose + award for suffering from 3rd operation (which was not expected)

2. Reliance: difference in value between original nose and delivered nose + fees and pain & suffering for all 3 operations + surgeon’s fees + hospital fees

3. Restitution: surgeon’s fee

…OTHER REMEDIES: 
3. Liquidated Damages -- The contract itself states what the damages would be in case of breach
i. They’re not automatically enforceable; the court still sets terms for getting liquidated damages
4. Nominal Damages -- A particular party breached, but no damages have been proven
i. A symbolic amount is given 
5. Arbitration
i. The only way a case gets into arbitration is if both parties have agreed to it

a. This agreement might be in the original contract, or may be agreed upon later

* A winning party can recover damages for court fees, but usually not for attorney’s fees


What do we look to for law?

U.C.C Article 2 (applies to sale of goods)

(
Common Law (which most likely follows the Restatement, but not always)
REQUIREMENTS FOR ENFORCEABLE CONTRACT

I. CONSIDERATION

(A bargained-for exchange in which each party receives something that is either a benefit to that party or a detriment to the other party
( For judging consideration, you look to the time when the contract was made (not at what may have happened after)

A.  Finding Consideration
1. BARGAINED-FOR EXCHANGE
i. There must be a motive of getting something that the other person has or getting a person to do something – each party is trying to get something
ii. If it is not bargained-for exchange then it is a gift
2. DETRIMENT TO OTHER PARTY
i. Doing something you do not have to do
ii. Refraining from something you have a legal right to do

Uncle promises nephew $5k  in exchange for him not smoking, etc. until 21 
· Hamer v. Sidway
· Did uncle receive consideration?
· Probable benefit to himself: psychological satisfaction of knowing his nephew would be healthier if he didn’t smoke, etc.
· Detriment to other party: uncle received something that was a detriment to the nephew: giving up his legal right to smoke, drink…
iii. Forbearance of Suit 

1st Restatement of Contracts 
Forbearance to assert a claim is consideration if:

· It is done with an honest and reasonable belief in the possible validity of the claim

2nd Restatement of Contracts – More Subjective – Includes More Cases
· Preserves the idea of possibility of a claim

· Does not require that belief be reasonable

· Can be inferred that the belief should be honest

Woman promises not to sue baby’s father, gets payments, turns out not to be father

· Fiege v. Boehm 
· Establishes that possible legal rights can be bought and sold
· What is a reasonable belief in possible validity of a claim?
· A reasonable person in the circumstances could have believed that Fiege was the father
· An unreasonable claim would come from merely holding hands, but never having sex
· Boehm had an honest and reasonable belief that she had a possible legal right against the alleged father
…Hypothetically…

There is consideration if a pregnant woman makes contracts with 5 men who all had sex with her in the same week because:

· It is possible that any of them can be the father

· It is reasonable of her to believe that any of them can be the father 

· It is honest because she did have sex with each of them

3. VALUE OF CONSIDERATION
i. Courts will generally not compare the relative values of consideration 
ii. 2 EXCEPTIONS
a. Unconscionability

· Extreme unfairness, where value of consideration is unfair to one party
b. Token Consideration (Gratuitous Promises)
· People try to make gifts look like contracts that are enforceable
· We would not just look at the value of a consideration, but we would look at the value of the consideration to the party 
· I.e., Millionaire asks you for a token in the subway in exchange for $10,000 so that he can make $1 million on a stock sale in time.
( COURT SPLIT(
· Some states enforce token consideration
· Other states do not & look at the value of the consideration 
4. IMPLIED TERMS 

i. Courts will generally go out of their way to try to find consideration to say that a contract is not illusory
a. Implied in Fact
· The facts of the case show that the parties implied this term
· Must show that both parties intended to engage in this kind of business
· Wood v. Lucy 
· There is an implied promise through contract terms that the agent would use “reasonable efforts” to market goods
· Argument Against Cardozo’s Reasoning: This does not show that he necessarily intended to make reasonable effort to market Lady Lucy’s goods
b. Implied in Law
· The law rewrites the terms 
· i.e., law always implies good faith into a contract
5. Writing down that something consideration does not necessarily mean that there is consideration

i.  “This money is in consideration of your lollipop” 
6. Pre-Contractual Consideration
i. Contract found during negotiations (before formal contract)

a. Channel Home Centers v. Grossman -- There is a separate contract (a pre-lease contract) in which the landlord promised to negotiate in good faith and to take the property off the market in exchange for the letter of intent
3 SITUATIONS WHERE A PROMISE WITH NO NEW CONSIDERATION IS ENFORCED ANYWAY

1) Statute of limitations expires: When one re-promises to pay a debt that is no longer enforceable due to expired S.O.L., no new consideration is needed.

2) Infancy: Voidable duty imposed upon a person who makes a promise as a child, and as adult re-promises, then he is bound even if no new consideration.

3) Bankruptcy: A person who makes a re-promise to pay a debt in bankruptcy that he is no longer liable for, no new consideration is needed to bound promise.
B.   Not Consideration
1. PAST PERFORMANCE
i. A promise based upon past services is without consideration – you can’t bargain for something you already received
a. Mills v. Wyman -- Father promises to repay adult son’s caregiver after the fact and reneges
b. Non-Competition covenant is signed after employment begins 
· Central Adjustment Bureau, Inc. v. Ingram

· Majority rules there is consideration, but a large portion of the court dissents (and probably correctly) – 
· There is no bargained-for exchange – Dissent: “For an act to constitute consideration for a promise it must have been bargained for and given in exchange for that very promise.”
· Most courts would not have used legal fiction like this court did
· Forging Doctrine
· Court takes an invalid bilateral contract (promise of not competing in exchange for promise of employment and Forges it into a supposedly valid unilateral (promise of not competing in exchange for company’s performance of employment)
· Used by a minority of courts

ii. EXCEPTION: Reform by Statute -- A past action can be consideration
a. NY does not recognize “moral obligation” as an equivalent of consideration, but does have a statute allowing contracts based on past consideration 
b. Requirements:
· Promise in writing and signed by the promisor or agent Consideration is expressed in writing
· Proved to have been given or performed AND
· Would be a valid consideration but for the time it was given or performed

This does not include moral obligation
Some states have these statutes. Answer exam like …”If this region has a statute, then…” 
2. MORAL OBLIGATION

i. A promise made in recognition of a “moral obligation” arising out of a benefit previously received is not enforceable
a. Webb v. McGowin -- Defendant risks his life saving someone else and gets seriously injured
3. GRATUITOUS PROMISE (GIFT)

4. CONDITIONAL GRATUITOUS PROMISE (GIFT PROMISE)

i. If you do something, I will do this

a. If you come to Macy’s next week, I’ll buy you an outfit

b. Kirksey v. Kirksey -- Brother-in-law offers his house to sister-in-law if she is willing to cultivate land and reneges 
5. ILLUSORY PROMISE
i. Gives full discretion to the promisor whether to perform the promise

a. Strong v. Sheffield -- There’s no obligation to perform: Uncle says to neice, “I’ll refrain from collecting on the note if I feel like it”
b. The moment discretion is limited in any way, the promise is no longer illusory
ii. ( Lack of Mutuality of Obligation
a. To have a contract, there must be mutuality of obligation: both parties must be bound
b. If there had been a contract, it would have been bi-lateral (2 promises), because the uncle’s return promise was illusory – if it was a promise for performance (uni-lateral contract), then it would not have been illusory
iii. EXCEPTIONS - NOT ILLUSORY 
a. EMPLOYMENT AGREEMENTS
· Contract at-Will 
· Indefinite employment term
· usually a package deal upon employment, the terms of which the employer and the employee agree on

· the terms cannot be changed later, unless there is new consideration
· Contract for a set of years
· Specifies the number of years the employee will work
· Public Policy decisions have labeled these as contracts, even though there is no consideration
b. SATISFACTION CLAUSES 
· Mattei v. Hopper -- “This contract to by land for a shopping center is subject to obtaining leases satisfactory to me”
· Must follow standards of satisfaction 
· Cannot say “I will pay you unless I feel like being dissatisfied”

· Standards of Satisfaction
· Commercial Subject Matter ( Reasonableness is the criteria
· Artistic Subject Matter ( Good Faith/Honesty criteria
c. REQUIREMENTS/OUTPUT CONTRACTS
· Term measuring the quantity by the output of the seller or the requirements of the buyer 
·  “I will buy all or % of your output/my requirements”
· U.C.C. 2-306 has 2 limitations to requirements contracts
· 1) Good Faith AND 
2) Reasonableness--Estimated quantity must be comparable to prior quantity or previous dealings
· Eastern Rolling Mill Case -- Output Contract governed production of scrap metal at a mill
· Good Faith and Reasonableness: Scrap metal producer could not say “I feel like not producing more scrap metal that this much”
· Remedy: We don’t know how much output there would have been from the factory, so money damages are not appropriate 
d. TERMINATION CLAUSES

· Must have limitations on discretion to not be illusory
· i.e., A store may terminate a contract if it is unable to sell X number of computers within six months
· Courts have said that a notice requirement in a termination clause is a limitation on discretion, and is not illusory
· A computer store may terminate during the first six months upon a one month’s notice
· EXCEPTION: SALE OF GOODS 


UCC 2-903(3) 
· Requires “reasonable notification” for termination, except on the happening of an agreed event.
· This causes a lot of termination clauses that would have been illusory not to be.

C.  Substitutions for Consideration
1. RELIANCE
i. Some courts say that reliance creates for consideration; editors of our book say that reliance substitutes for consideration
ii. Promissory Estoppel – Reliance on a promise unsupported by consideration (reliance on a gratuitous promise)

Requirements -- Promissory Estoppel
1. Detrimental reliance upon a promise (unsupported by consideration) 

· Commitment to something based on the reliance

· You can rely by refraining from doing something or by doing something as reliance

2. Person who made the promise could reasonably foresee the reliance

3. Reliance itself is reasonable

· Not reasonable to rely on a stranger who says he’ll give you $1 million tomorrow

· Not reasonable to rely on an offer before accepting it

4. Injustice can be avoided only by giving some relief

* 2nd Restatement: Courts rely on this Restatement, but add another requirement that the reliance must be reasonable.  The restatement reproduces the other three requirements.  

a. Courts do not recognize reliance on an offer

· Exception: General contractor is permitted to rely on a subcontractor’s bid in construction 
· This is not the case the other way around -- a subcontractor generally doesn’t rely on a general contractor’s listing of the sub’s bid
· A sub’s reliance might be recognized if it refrains from bidding on other jobs because it learns that its name is on the general contractor’s list -- You would ask: Is the reliance reasonable for a subcontractor held to knowledge of the law?
b. Usually a gift promise pertaining to:

· Family promises

· Promises to convey land (when plaintiff has made improvements on the land)

· Promises coupled with gratuitous bailments

· Siegel v. Spear -- There was reliance when Spear’s credit man told Siegel he would take care of insurance for furniture he was storing at Spear’s warehouse.
c. PreContractual Negotiations
· Reliance on assurances (promises) made during negotiations can be recognized as promissory estoppel when there has not been reliance on an actual offer
ii. Equitable Estoppel – Reliance on a representation of fact (statement of alleged fact)
a. Your friend tells you he found out that you got the job, and so you quit your old job
iii. Damages 
a. May include Expectation, Reliance, or Restitution

b. Feinberg v. Pfeiffer Co. – Employee detrimentally relies on employer’s gift promise to pay pension benefits for life in exchange for her retiring 
· Remedies in Similar Cases: 
· Some courts award only payments that are due up to that point
· The argument is that future payments due do not involve present cases and controversies, and so the court is not authorized to rule on them 
· Sometimes, lawyers urge courts to give a lump sum but reduce it to present value: methods of calculating interest rates
2. RESTITUTION

i. Restitution pertains even if there is no contract

Restitution Requirements

1. Defendant received a benefit.

2. The benefit was at the plaintiff’s expense.

3. Unjust enrichment: It would be unjust to allow the defendant to retain the benefit without making compensation (or returning it). 

4. The benefit was not intended as a gift at the time it was given/expectation of compensation
ii. Benefit Not Intended as a Gift

a. Services Rendered in Emergency Situations
· The professional who helps a stranger in an emergency is assumed to get payment

· The nonprofessional who helps a stranger in an emergency is assumed not to expect payment 
· Except when it’s excessively expensive or burdensome 
· A friend who gives help is presumed to be doing it as a gift in any situation
b. Services as the time they are given must be in expectation of compensation
iii. Some courts say that if you’re suing in restitution for something that you have a contract for with someone else, you must sue on that contract first.
a. Callano v. Oakwood Park Homes Corp. – shrubs someone ordered for a new house were never paid for because he never bought the house – sue the guy before you sue whoever got the house “enriched” with shrubs
iv. Hypothetical
a. Builder built a bathroom onto a house at the request and on the credit of a family’s adult daughter.  The daughter went bankrupt and couldn’t pay.  The builder sued the family for restitution. 
· Logically, the court should not force the family to pay under restitution because the family never asked for the bathroom add-on, the daughter did. 
· But the argument can go either way, and there is no clear-cut rule.
v. Marital Relationships
a. Generally, there is no restitution given b/w spouses – presumed to be gifts
b. Exception:  “An agreement between the spouses and an extraordinary or unilateral effort by one spouse which inures solely to the benefit of the other”  

· Pyeatte v. Pyeatte – Wife put husband through law school on agreement for him to do the same for her but they divorced
vi. Damages 
a. Measured by the value to the recipient (unjust enrichment received), not by the cost to the giver.
b. If the benefit to the recipient is half of a house:
· The court asks, “What is the value of half of a house to the person who received it?”
· It will not ask, “What did it cost the builder to build the house?”
· How would you figure out the value of half a house to the recipient?
· Find out the market value from a real estate agent
· Ask another builder how much it would cost to build that half of a house
II. MUTUAL ASSENT – Agreement by both Parties

A.   Offer
A statement that would lead a reasonable person to believe that by assenting, he or she can legally bind the parties.
1. FINDING AN OFFER
i. We ask what an offeree/recipient would think
ii. Generally, an offer has to be a positive commitment
a. i.e., “I will sell it to you for…”
iii. If there is any doubt to an offer, most courts will not enforce the contract
iv. Courts will generally work very hard to make sure that a person fully agreed to be mutually bound before enforcing a contract.  
v. Writing down that something is an offer does not necessarily mean there is an offer 

a. “I am offering to sell you this property for $1”
vi. Auctions
a. The bidder makes the offer, not the party inviting offers to bid.

vii. Supermarket
a. A person taking an item off the shelf becomes the offeror, not the offeree.
viii. When an offer is unclear, the courts will label it as an offer for a bilateral contract.

a. If all you want is performance (unilateral contract), you have to make it clear 

b. In the case of a reward for the capture of a criminal, you would assume that the sheriff wanted performance, based on the circumstances

2. INTENT TO BE LEGALLY BOUND
i. Look through the eyes of the reasonable person who knows all the facts and circumstances of the case, including knowing whether a person was known for being a practical joker, to see if seller is willing to be bound 
a. Lucy v. Zehmer - Offeror claims he was intoxicated & joking in offering to sell farm, but his actions contradicted this claim
· “a person cannot set up that he was merely jesting when his conduct and words would warrant a reasonable person in believing that he intended a real agreement.”
ii. Family Members
a. When looking at a contract between family members, courts must look at whether there was intent to be legally bound 
3. POSITIVE COMMITMENT
i. Owen v. Tunison - Defendant wrote: It would not be possible to sell it to you unless I was to receive X amount 

a. ( No positive commitment
4. IRREVOCABLE OFFERS
i. Construction Bid to Government Unit
a. If a construction bid is made to a government unit, in the majority of cases it is statutorily irrevocable once it has been opened. 
· The definition of “Opened” is not clear and based on rules in specific jurisdictions
ii. Option Contract
a. Offeree pays consideration to have the offer kept open for a stated period of time
b. Some people refer to option contracts broadly, as any irrevocable offer, but theoretically, this is the only time there is an actual option contract 
c. Usually comes up when someone is selling a house
d. Must state a specific amount of time
e. Forms a separate contract, complete with consideration and bargain
iii. Firm Offers – The offeror must be a merchant
a. §2-205 
· An offer by a merchant to buy or sell goods 
· Signed writing which by its terms gives assurance that it will be held open 
· Irrevocable during the time stated or for a reasonable time
· Cannot exceed 3 months
· If such assurance is on a form supplied by offeree, it must be separately signed by offeror
b. Firm Offers Statutes: A number of states (including NY) have statutes that say outside of a sale of goods an offer can be made irrevocable through writing.
· NY statute does not have 3-month-maximum restriction
iv. Beginning of performance under unilateral contract 
a. Second Restatement of Contracts §45: 
· In some states “Option contract” is created when the offeree tenders or begins the invited performance or tenders a beginning of it 

· Preparation to Perform is not same as Beginning Performance

· Ragosta v. Wilder - Buyer spends $7k in loan closing costs and seller revokes offer 
· Court rules this did not constitute tendering of beginning performance (paying for the property), but merely preparation for performance

· Evertite Roofing – beginning of performance can be argued in different ways: when the actual work began/when the truck pulled into the driveway/when the truck was loaded up

v. Subcontractor’s construction bid to general contractor
a. Drennan v. Star Paving Co. -- In a construction case, the general contractor is permitted to rely on a subcontractor’s bid
B.  Not an Offer
1. Something a reasonable person would not consider an offer:
i. “I think I will sell you my car”
ii. Offer made in jest
2. Advertisements
i. Exception

a. Advertisement giving minimum quantity of products available and specifying who can get it (“first com first served”) is an offer 
· Lefkowitz v. Great Minneapolis Surplus Store
3. An estimate or price quote
i. Exception: 

a. Inquiry: “At what price would you sell the goods” 

b. Response: Price quote with “For immediate acceptance” 
· Fairmount Glass Works v. Crunden
· Seller responding with a quote to an obviously willing buyer is further evidence of an offer
UCC Rule on Assortment of Goods: 

· When the parties don’t state the assortment of goods (size, style, etc.), the buyer has the right to name the quantities.

· Unsolicited Merchandise
Most states have statutes stating unsolicited merchandise is a gift and you can keep it.
C.   Acceptance
1. METHOD OF ACCEPTANCE
i. The only method of acceptance is to give the offeror what he or she requested.
a. Exception: Sale of Goods U.C.C. §2-206 – shipping non-conforming goods 
U.C.C. §2-206 – Sale of Goods
Seller’s Shipment as Acceptance
· Only applies when an offeror is the buyer and there is an order to buy goods for prompt shipment
· An offeror (buyer) can make a clear statement opting out of 2-206
1. Flexibility in acceptance
· Offeree can accept by
· Prompt promise to ship




 
· Shipping the conforming or non-conforming goods

2. Flexibility in notice of acceptance
· An offeree (seller) still has to notify the offeror (buyer) within a reasonable time 
· Even if the offeree has shipped the goods and there is a contract, he must still follow-up with notice or the original offer will be considered lapsed
3. Shipment can still be a counter-offer
· If the seller sends a notice to the buyer that he is sending the goods as an accommodation, this is not an acceptance; it is a counter-offer

U.C.C. § 2-601 -- Buyer’s Recourse to Non-Conforming Goods
· Buyer has the right to reject non-conforming goods upon discovery of their non-conformity 

· Once you have control over the goods, you have accepted them

· Seller can cure the defect within a reasonable time, which can even go beyond the contract delivery date

ii. Offeror may set method of acceptance
a. The offeror can even give up the right to be notified of an acceptance
b. The offeror may set up terms allowing beginning of performance to constitute acceptance
· Ever-Tite Roofing v. Green - Contract’s terms allow acceptance to be commencement of performance
c. To set method, offeror must actually prescribe it, not merely suggest it
· Allied Steel and Coveyors, Inc. v. Ford Motor Co. -- The word “should” implied the suggestion of a method; it did not preclude acceptance by another method; “must” would’ve been better

2. WHO’S THE OFFEREE?
i. The person with the last word; the party who has the power to bind
ii. Seller can set up contract so that he has the last word and power to accept as offeree
3. UNILATERAL CONTRACT
i. Moment of Acceptance
a. Acceptance is made when performance concludes
· Hamer v. Sidway -- acceptance made by nephew when he turned 21 
ii. Communicating Acceptance
a. You still have to communicate your acceptance after performance 
· Verbally or
· Through completion of performance that offeror has means of learning about with reasonable promptness and certainty

b. Second Restatement of Contracts §54--Notification of Performance
· If an offeree who accepts by rendering a performance has reason to know that the offeror has no adequate means of learning of the performance with reasonable promptness and certainty, the contractual duty of the offeror is discharged unless 
a) the offeree exercises reasonable diligence to notify the offeror of acceptance, or

b) the offeror learns of the performance within a reasonable time, or

c) the offer indicates that notification of acceptance is not required

c. Offeror can give up his right to be notified of acceptance, expressly or impliedly 
· If you say “this becomes a contract at a certain time, then you impliedly waive notification
d) Carbolic Smoke Ball’s offer to customers impliedly gave up notification

4. BILATERAL CONTRACT
i. Moment of Acceptance/Communicating Acceptance
a. Verbal acceptance of an offer
b. MAILBOX RULE -- Second Restatement of Contracts §63
· When the offeree dispatches the acceptance, the contract is formed, regardless of whether it reaches the offeror
· Applies only when the method of acceptance is at least as rapid or secure as the method of offer and only to acceptances
· The offeror can protect himself by putting terms in the offer stipulating that acceptance will only be effective when offeror receives acceptance
· Does not apply to irrevocable offers – won’t be effective until it’s received
· When the acceptance is sent first the mailbox rule is still effective, unless the rejection arrives first and is relied upon.
· When the rejection is sent first, the arrival date governs
b. Physical Conduct as Acceptance 
· The offeror must be aware of the conduct 

· A reasonable person would be able to tell that the offeree is clearly willing to be bound through his conduct

· There can be no express provision in the offer for a different, exclusive method of acceptance
· A handshake between offeror and offeree

· The commencement of performance by the offeree
· Kitchen Remodeling Hypothetical: You make offer to a builder to remodel your kitchen and ask for a promise in return.  The builder comes to your house with materials to remodel your kitchen.
5. TERMINATING THE POWER OF ACCEPTANCE
i. Death of Offeror or Offeree

a. Second Restatement §48: Offeree’s power of acceptance is terminated when the offeree or offeror dies or is deprived of legal capacity to enter into the proposed contract
b. EXCEPTION: does not terminate an irrevocable offer
ii. Revocation
a. Offeror can revoke offer up until the moment of acceptance.
b. If the offeror is anything less than 100% willing to be bound, then the offer is revoked
· i.e., offeree finds out offeror-seller is going to sell property to someone else
· Hoover Motor v. Clements Paper -- Offeror said “we might not want to go through with it”
c. The revocation has to be communicated to the offeree
· If the offeror sells property to someone else without communicating the revocation to the offeree, and the offeree wants to buy the property, the offeror has breached the contract
d. If the offeree learns from a reliable third party that the offeror is no longer willing to be bound, then that is a revocation
e. Even if there is a time of lapse set in the offer, there can still be a revocation before that time
f. Revocation of General (Public) Offers

· Requirement -- Statement of revocation must have equal publicity (and usually similar) to that given the offer
iii. Lapse of an Offer 

a. If offer does not state a time when it lapses, then it lapses after a reasonable time
b. When the offer is made in a face-to-face conversation, unless otherwise stated, the offer lapses when the conversation ends (does not pertain to telephone conversations)
iv. Offeree’s Rejection
a. An offeree’s rejection does not terminate an irrevocable offer
b. Counter-offer – differing terms in offer and acceptance
· MIRROR-IMAGE RULE: Anything other than an acceptance on the terms proposed by the offer without the slightest variation is a counter-offer and rejection of the offer 
· If you don’t want to reject an offer but would like to alter the terms, you would state that you are not rejecting the offer but would like to know if you can have the offer on different terms (thus making a separate new offer without 
· EXCEPTION: Sale of goods under provisions of U.C.C. §2-207
· Most courts say 2-207 applies whether or not both parties are using forms
c. Some Industries -- It’s alright to bind the parties to a contract when they don’t know all the terms, provided that the contract can be cancelled when all the terms are found out
D.   Not Acceptance
1. Counter-offer (except under 2-207)

2. Silence 
i. 3 Exceptions When Silence is Acceptance: 2nd Restatement of Contracts §69 
a. Where offeree takes the benefit of offered services with reasonable opportunity to reject them and reason to know that they were offered with the expectation of compensation.
· Refrigerators are delivered by mistake to the wrong address.  Recipient stores them in his warehouse and refuses to pay, while sender expects payment
b. Where the offeror has stated or given the offeree reason to understand that assent may be manifested by silence or inaction, and the offeree in remaining silent and inactive intends to accept the offer.
· You would need to prove offer’s intent to accept – maybe by calling in a witness who heard his intentions
c. Where because of previous dealings or otherwise, it is reasonable that the offeree should notify the offeror if he does not intend to accept.

E. The Effect of Mistake in a Contract
1. Mutual Mistake: 
( You can rescind the contract 
i. If the other party knows of the mistake or has reason to know of it
a. If a construction bid is extremely low, a reasonable person would know there is a mistake
ii. Both parties are mistaken
a. Seller and buyer both mistake a forged coin for a real one
2. Unilateral Mistake: 
( You cannot get excused from the contract, unless there is an equitable exception
i. One party makes the mistake the other party does not know and does not have reason to know 
a. Misprint in a contract

3. Equitable Exception 
i. Applies when there is a Unilateral Mistake
ii. Allows rescission of contract if all requirements are met: 
1) Enforcement of the contract would be extremely unfair to the mistaken party and
2) Excusing the mistaken party will not be extremely unfair to the innocent party

F. Rescission of Contract 
1. After the contract has been accepted 

i. Courts can rescind a contract

ii. Parties can get together and agree to rescind a contract  

2. This is considered a separate contract because each party gains consideration in being released from what they had to perform before

III. DEFINITENESS
If terms are too indefinite, there can be no mutual assent

A.  Gap Fillers

1. Apply only to sale of goods, but not just to §2-207, when any of the following elements are not defined, the court will fill in the terms:
i. Delivery Date ( at a reasonable time

ii. Payment Due Date  ( at the time and place of tender (when the goods are delivered)
iii. Price ( reasonable price
2. Quantity: A court will generally not set a reasonable quantity.
3. Court fills gap in common law outside sale of goods

B.  Curing Indefiniteness
1. IMPLIED TERMS
i. Implied in Fact: Indefiniteness may be cured by the addition of terms implied by the facts in a case (Wood v. Lucy)
ii. Implied in Law: Indefiniteness may be cured by the addition of gap fillers set by law
2. It is enough if the agreement provides the means for making its terms sufficiently definite by the time that performance is called for

i. Lee v. Seagram & Sons -- Means for curing the indefiniteness through an industry custom
ii. Toys, Inc. v. F.M. Burlington Company -- provision for making terms definite by determining ‘prevailing rate’ for rental in a mall
STATUTE OF FRAUDS
* 2 Questions to ask when approaching a fact pattern:

1.  Is it for the sale of goods? –U.C.C.

2.  Is it under the statute of frauds? – Must be in writing


 I. TYPES OF CONTRACTS 
A. Must be in writing to be enforceable:


1) Contract for the sale of an interest in real property
· Includes leases and mortgages

2) Suretyship contract: Promise to pay another’s debt

· Three requirements + One Exception
( One person promises to pay the debt of another person

( The promise must be made directly to the creditor

( The promisor (surety) must assume only secondary liability

· Surety will pay only if the principal debtor does not pay

( If a contract does not meet the requirements of suretyship, then it does not have     

     to be in writing  

Once requirements are met, the exception of

( The MAIN PURPOSE RULE can take contract out of suretyship: 

If promisor’s primary motive is to benefit himself, then it’s not suretyship

3) One-year provision: Promise that cannot be performed within one year of the contract

· Contract cannot possibly be performed within a year (i.e., A will provide landscaping services on B’s property for 5 years)

· C will work for D for the rest of C’s lifetime: C may die within a year, so the contract can be performed within a year.  So this contract would not fall under the one-year provision

( COURT SPLIT ( 
Courts disagree about whether getting excused within a year is the same as giving full performance within a year.

· i.e., a 5 year contract that can be cancelled if something happens during the period

· Some courts do not equate getting excused with full performance ( Contract cannot be performed within one year and must be in writing

· Other courts do equate getting excused with full performance ( Therefore, you could fully perform within a year and contract does not need to be in writing

4) Sale of Goods of a price of $500 or more (Requirement under U.C.C.)

II. REQUIREMENTS
A. Contracts under statute of frauds must:
1) Must be in writing 

· May be pieced together from several writings, with one document signed and the others referring to the same transaction (connection between papers can be proved through convincing testimony)

· Check with essential terms

· Letter of cancellation of the contract with essential terms

2) The writing must be signed by the party resisting the enforcement of the contract
· Courts may accept initials or printed letterhead as a signature

3) The writing must contain all essential terms

· Exception: U.C.C., for sale of goods of $500 or more
B. Requirements of Overlapping Categories
1. If there is a contract that overlaps two categories which require written contract, then each of the provisions of those categories must be satisfied
i. i.e., sale of goods for $600 which takes place over two years: all essential terms must be in writing, as required under the one-year provision (even though under U.C.C. all essential terms don’t have to be in writing
C. U.C.C. §2-201 Requirements for Statute of Frauds

(1) Sale of goods of the price of $500 or more


Requirements:

· Some writing sufficient to indicate that a contract for sale has been made by the parties

· Signature as in common law

· Recovery is limited to the quantity of goods shown in the writing

(3) Contract not satisfying subsection (1), can still be enforceable if 

a) There are custom-made goods

b) Party denying enforcement admits in court that a contract for sale was made, but the contract is not enforceable beyond what was admitted

c) The party resisting enforcement has behaved as if there was a contract

· If seller is resisting enforcement and has been paid, then he is held to contract

· If buyer is resisting enforcement and has received the goods, then he is held to contract

(2) Between merchants, Confirmation Provision – exception to statute of frauds
· Applies only if there is a signed writing of confirmation by one party within a reasonable time from the parties’ agreement

· Makes writing efficacious against a non-signer

· Changes the requirement of who has to sign to the one arguing for the contract

· But the other party has 10 days to object to this confirmation 
D. Modification of a Written Contract 
1. General Rule
i. If a contract is modified, you look at the most recent edition of the contract to ask if that falls under the statute of frauds. 
2. “Passing Through” Theory: 

i. Oral modification of an original written contract is enforceable as long as there was an original written contract, 
ii. ( COURT  SPLIT ( 
a. Courts are split on whether to follow the “Passing Through” Theory 

III. REMEDIES FOR ORAL CONTRACT
A. Reliance On Oral Contract
1. ( COURT SPLIT ( 
i. Courts are divided about whether reliance on an oral contract overcomes the statute of frauds
ii. Courts that deny the effect of reliance say it renders the statute of frauds useless
iii. Court that recognize reliance on an oral contract enforce the oral contract
B. Restitution
1. Anytime that an oral contract cannot be enforced, courts will look to see if there is unjust enrichment 
2. PARTIAL PERFORMANCE
i. In a contract that is unenforceable because of statute of frauds, where a party has partially performed, courts will give restitution
a. Exception: illegal contracts
3. REAL PROPERTY

i. For a contract for the sale of an interest in real property, if there is an oral contract where the buyer has gone onto the property and made substantial changes, courts will enforce the contract.
4. BENEFIT INCURRED 

i. Benefit has been incurred through an unenforceable oral contract 

a. i.e., buyer gets house and seller gets money




TECHNIQUES OF FINDING UNFAIRNESS OF CONTRACT

I. CAPACITY
1) Intoxication:
· Test: So intoxicated that he or she cannot understand the nature of the agreement.

2) Infancy: 

a. Less than the age of an adult (different states have different ages for capacity to contract) 
· An “infant” can be married

b. Infant can disaffirm a reasonable time after becoming an adult

c. All that the infant needs to return is whatever he or she still has in his possession

· Ex: Plasma TV--Infant does not need to return lost or damaged plasma tv, but the salesperson still has to give back the money


d. Contracts That Cannot be Disaffirmed:
· Contracts for necessities are generally not disaffirmable (Ex: food, shelter)
· Contracts for educational loans cannot be disaffirmed

e. Fraud is Not Excused

1. If infant verbally lies about his age, then court can give damages against the infant for fraud

2. But if infant signs contract saying he is 21, this is not fraud because infants are not expected to have the capacity to understand any terms in a contract they are signing


( Only the person who lacks capacity or his guardian can disaffirm a contract; the other party cannot disaffirm

· The only person who can bring a suit is the incapacitated person or his agent/guardian

3) Mental Incapacity
Either test can be used in most states:

§ 15 Restatement (1) A contract can be voided if a person entered into the contract by reason of mental illness or defect:

(a)Cognitive Test– 
Look at person’s understanding of the nature of the transaction 

Measured by whether a mind is so affected as to render it wholly and absolutely incompetent to comprehend and understand the nature of the transaction. The other party contracting does not need to be aware of the illness.




OR

 (b) Inability to Control Behavior – 
Inability to control one’s conduct due to the incapacitation

(1) Measured by whether he is unable to act in a reasonable manner in relation to the transaction; and (2) the other party has reason to know of his condition.
II. UNCONSCIONABILITY
  ( Extreme Unfairness

A. Two types: 











1) Substantive

· Refers to terms of the contract

i. Giving up rights to a property for a money loan

2) Procedural

· Refers to the contract formation process
i. Extremely large inequality in bargaining power

- i.e., one party can’t read or write and the other has a college education

- If both parties are businessmen, this is probably not enough

ii. Pressure to contract: Duress, Pre-existing Duty

· Usually, you need to show both procedural and substantive unconscionability

· Some courts say procedural alone is enough

· Some courts say substantive alone is enough

· Some courts say substantive alone is not enough; there must also be procedural 


Specific Performance v. Damages

For specific performance, the court has discretion whether to grant it; it is not like with money damages where the court must award the damages 

The same as the common law rule:

U.C.C.

§ 2-302 Unconscionable Contract or Clause

(1) If a court finds as a matter of law the contract or any clause of the contract to have been unconscionable at the time it was made the court may ( refuse to enforce the contract, or (it may enforce the remainder of the contract without the unconscionable clause, or ( it may so limit the application of any unconscionable clause as to avoid any unconscionable result.
· For judging substantive unconscionability, you look at the time when the contract was made, and not to what may have actually happened after

-- Tuckwiller v. Tuckwiller — neice agrees to take care of aunt and didn’t know she would die
· The definition of middlemen is not something that is inherently unconscionable
B. ADHESION CONTRACTS

( Form contracts which are used by most of the members of the industry in which one party has     

     greater bargaining power than another

( Courts look closely to see if there is any unconscionability when there is an adhesion contract

( Exam Tip: When there is an adhesion contract, it is easier to prove unconscionability.


But you must still explain the substantive and/or procedural unconscionability
Examples:

1) Cases:

· Landlord Exculpatory Clause when there is a housing shortage in the city (the parties have unequal bargaining power) and the lease term is unfair 

· Supreme Court hold forum selection clauses as valid, but there is a strong argument that in some cases they are unconscionable 

· Contract for installment payments where all items can be repossessed if there’s any balance

· A freezer retailing $300 is sold to plaintiffs for over $1,200

· Arbitration clause in employment agreement where employee had to submit to arbitration, but employer didn’t  

2) “Coat check tickets”
· Are not viewed by recipients as contracts, but as mere identification.  
· If the bailee wishes to limit its liability for negligence, it must at least show that it has given adequate notice of the special contract and that it has received the assent thereto of those with whom it transacts business.

3) Limitations of Warranty 



A Warranty is a promise

Express Warranty: one where the seller asserts a warranty


Implied Warranty:
(1) A warranty of merchantability is implied in every contract of sale of goods by merchant (including food and drink) 
Goods to be merchantable must be at least such as 


a) pass without objection in the trade under the contract description; and

b) in the case of fungible goods, are of fair average quality within the description; and


c) are fit for the ordinary purposes for which such goods are used; and

d) run, within the variations permitted by the agreement, of even kind, quality and quantity within each unit and among all units involved; and


e) are adequately contained, packaged and labeled as the agreement may require


f) conform to the promises or affirmations of fact made on the container or label if 

any

(2) A warranty of fitness (seller does not have to be a merchant) is implied when the seller has reason to know of the particular purpose the goods are being used for and the buyer is relying on the seller’s skill or judgment to select suitable goods – the goods shall be fit for such purposes
Disclaimers of Warranty: 
U.C.C. 2-314, 15, 16
· For merchantability, the language has to include the word “merchantability” & if it is in writing, the writing has to be inconspicuous (clear) (assumption is that it doesn’t have to be in writing)

· For warranty of fitness, the disclaimer must be in writing and conspicuous  
· All sellers are permitted to disclaim implied warranties by stating a clear disclaimer such as “as is” or “with all faults” or other common language, 

· It is not a legit limitation of warranty when a reasonable purchaser thinks that it refers to replacement of defective parts, but it’s actually limitation of liability for personal injury in case something is defective

· If you have an express warranty stated and a warranty excluded, then the statement of the warranty prevails 

U.C.C. 2-719 

· Where the contract itself limits a remedy and the limitation is so severe that under the circumstances of the case the warranty itself becomes useless, “remedy may be had as provided in this Act.” 
Duty to Read and Duty to Disclose

Common law – “in the absence of fraud, one who signs a written agreement is bound by its terms whether he read and understood it or not, or whether he can read or not.”

Yet while there is a general duty to read the contract one signs – or at least there is no relief for those who fail to do so – courts have fashioned various exceptions to relieve a party who has signed a standard form contract that is unintelligible.
III. DURESS
· Impermissible pressure exerted by one party over another either during the initial bargaining or during attempted renegotiation of an existing deal


Requirements for Duress:

1) The threat has to be strong enough to overcome a person’s reasonable strength of will

2) The person claiming to be a victim must have offered reasonable resistance
Sale of Goods: Two methods of showing resistance of duress in a case for the sale of goods:
1. The threatened party could not obtain the goods from another source of supply
2. The ordinary remedy of an action for breach of contract would not be adequate
( It is sometimes not duress to threaten to do what there is a legal right to do, but an unjust and inequitable threat, even if lawful, is duress

· Threat to sue (as long as there is basis for underlying claim) ( Not Duress
· Threat to fire an employee in exchange for benefit to employee ( Duress


IV. PRE-EXISTING DUTY
( Exam Tip: When you see an issue of duress, ask if there is a violation of a pre-existing duty and vice-versa

Pre-Existing Duty Rule (Does not apply to Sale of Goods)
It is not consideration to promise to do what you already have a legal obligation to do

· Can come from a previous contract, statute, etc.

· Pre-existing duty often occurs with duress


( U.C.C. § 2-209 

Abolishes the pre-existing duty rule for modification of contract for sale of goods

(1) An agreement modifying a contract within this Article needs no consideration to be binding.


( SMALL MINORITY VIEW:

By making a 2nd contract, you automatically rescind the 1st one.


Ways of Overcoming the Pre-Existing Duty Rule

1. Rescind the Original Contract

· Physically destroy the contract

· Make a new agreement, saying that you are rescinding the previous agreement

· Make an oral agreement rescinding the previous agreement (if statute of fraud does not apply)

2. Add new consideration to the 2nd contract

· Promise something that is a greater legal obligation but is not merely token consideration

· If the modification is made under duress, then it is not valid.

3. Waiving your right to the pre-existing duty rule

· Waiver: Conscious relinquishment of a known right

( Even after overcoming pre-existing duty rule, there may still the problem of duress to restrict enforcement of the contract
NO PRE-EXISTING DUTY: Pre-Existing Duty to 3rd Party and Not to Promisor
Father contracts to pay annually if engaged future son-in-law keeps promise & marries daughter
· De Cicco v. Schweizer
· In 1917, the breaking of an engagement was a breach of contract
· There is seemingly a pre-existing duty
· Under the engagement, there is already a legal duty on the part of the groom to marry the bride, so technically a contract to give money for the marriage when the couple is already engaged is repetitive 
· But, Cardozo reasons that in this contract with the father-in-law, the groom is giving up his right to join with the bride and rescind the contract to marry ( new consideration in the 2nd contract 
V. CONTRACTS MADE BY FRAUD OR MISREPRESENTATION

A. FRAUD


Requirements:
1. Intentional deceit

2. The deceit must involve a material (significant) aspect of the contract

3. The alleged victim must have (reasonably) relied upon the deceit (usually involved going ahead and making a contract)

Remedies:

1. Money Damages

2. Rescission of contract – give everything back

B. UNINTENTIONAL MISREPRESENTATION

· Intentional misrepresentation = Fraud

· Unintentional misrepresentation = Innocent Misrepresentation

Innocent (Unintentional) Misrepresentation: 
Requirements:
Same as fraud, but there does not have to be an intentional deceit (the person does not realize he is deceiving)
1. The deceit must involve a material (significant) aspect of the contract

2. The alleged victim must have (reasonably) relied upon the deceit (usually involved going ahead and making a contract)

Remedies:

1. Rescission


( The misrepresentation must be one of fact, and not of opinion. If it is only a question of opinion, misrepresentation does not apply

Exception: If the person making a statement of opinion has a lot more knowledge than the other party, the court may determine it to be a misrepresentation

C. NON-DISCLOSURE

Swinton v. Whitinsville Sav. Bank— Seller sells home with known termites to buyer without disclosing of the problem – NJ Court says there’s a difference between lying and keeping silent


( SPLIT COURT: Courts are divided about bare non-disclosure: 

· Whether bare non-disclosure constitutes misrepresentation ( whether complete silence protects a party from a charge of fraud

Exception: Expert Knowledge Non-Disclosure
Even those courts that view non-disclosure as misrepresentation agree that a person who has expert knowledge is not required to share his expert knowledge

– i.e., a person who is an expert on oil does not say otherwise when he hears a seller state that a property probably has oil when the expert knows it cannot

Exceeding Non-Disclosure – Constituting Misrepresentation
· Kannavos v. Annino 
Plaintiff buys unlicensed house under presumption it’s for multiple-family leasing
· This is a case of obvious deceit and more than non-disclosure/silence

· Court distinguishes this case from Swinton based on: 
1. Affirmative actions by the vendors

2. Character of the defect

· Because the vendors did as much as they did do, they were bound to do more: Once you say something, you have to reveal the rest of the story
VI. SETTLEMENT CONTRACTS

( Contract in which something is paid in consideration for the other party’s relinquishing his possible right to bring a suit

Enforcement of a Settlement
· There must be a disputed claim for a valid, enforceable settlement

· Ex. You never decide how much the fender will cost, and then there is a dispute over the price

( SPLIT COURT (Amount of settlement 
· Some courts say the amount chosen must fall between the two claims

· Some courts don’t care how much the settlement is for

Payment in Full Checks   
· If you cash a check the party has given you for settlement, then you have accepted the party’s offer for settlement

Requirements:

1. There must be a disputed claim

2. The offer must be clearly made (not simply sending a check)

3. If within a jurisdiction requiring it, the amount on the check must fall within the disputed area (see SPLIT COURT above)


( SPLIT COURT( Cashing check with Protest 
Whether a party can protect himself by writing some clear protest on the check and cash it.

PUBLIC POLICY CONSIDERATIONS

I.    COVENANTS NOT TO COMPETE
( Policy: a person should not be prevented from earning a living

A. Standard: Reasonableness from the interests of the employer, employee, and the public (i.e., shortage of doctors)
B. Three types of reasonableness:

1. Geographical area 
a. Different criteria when you’re in Wyoming v. New York
2. Time duration
3. Scope of the subject matter of the prohibition
b. Different criteria when you’re in Wyoming v. New York
C. Court Modification of Covenants

1. Majority Rule: Reasonableness – Courts are empowered to modify non-competition covenants to make them reasonable

i. Reason: Partial enforcement involves much less variation from the effects intended by the parties than total non-enforcement would.

2. Minority Rule: Blue-Pencil Rule – courts can only eliminate parts of the covenant to the extent that a grammatically meaningful reasonable restriction remains after the works making the restriction unreasonable are stricken.

3. NY state says that the employee must provide unique services for a non-competition covenant to be enforced

II. ILLEGAL CONTRACTS
( Courts generally do not enforce illegal contracts
A. Illegality may come from:

1. Statute

2. Public policy

· Bovard v. American Horse Enterprises
· Although it is not illegal to sell drug paraphernalia, enforcement of a contract dealing with that is against public policy Close connection to something that is illegal 

B. Court asks how remote/close the contract is from something that is clearly illegal under statute or public policy

· Close connection:


· In performing the main contract, a party does something illegal (i.e., A promises B $10,000 if he can negotiate a deal.  B uses bribery to negotiate the deal. The main contract is too close.)

· Remote connection:

· A seller legally selling something that he knows the buyer will subsequently sell illegally elsewhere is too remote

C. Restitution
If it’s unenforceable for illegality reasons ( most courts give NO restitution

· Exceptions used by some courts:

1. In pari delicto:  If the party seeking restitution is less at fault than the other party 
· Liebman v. Rosenthal- theft of bribery jewels to be used to save his family’s life during the war
· Professional bookmaker v. amateur bettor 

2. In locus poenitentiae: If one of the parties repents in time and decides not to follow through with the illegal activity 

3. A minority of courts that refuse to enforce a contract on the ground of illegality, may decide to give damages besides restitution.

D. Unclean Hands
· In suits for rescission or specific performance, courts may not want to take up a case when the person asking for equity has unclean hands.

· The party’s actions against the person the judgment would be enforced against were immoral in some context 
Types of Contracts:
· Bilateral Contract (most common)
· Exchange of promises by both parties 

· Unilateral Contract

· Involves promise on one side (offeror side) for performance on the other side

Rewards: A sheriff offers a reward for the capture of a criminal.  Someone turns over the criminal without knowing about the reward and later sues for the reward.  There was no contract 
· Mutuality of Remedy

· Obsolete Principle

· If a plaintiff was looking for specific performance from defendant, a court would only grant it if the plaintiff would have been able to grant specific performance to defendant had

EXAM TIPS:

Draw conclusions – take stands on issues

But you don’t have to say at the end to sum up everything and decide the winner
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