HEARSAY CHECKLIST

1. Is there an OUT OF COURT STATEMENT?

· Oral Assertion

· Written Assertion

· Nonverbal conduct intended as an assertion

IF YES GO TO 2    IF NO( NOT HEARSAY

2. Is the statement being OFFERED FOR ITS TRUTH?

· ASK:

· What proposition is the statement being offered to prove?

· Does the statement assert those propositions?
· Is the statement being offered for a non-hearsay purpose?
· Independent legal significance?
· Forming a contract?
· Defamation?
· Effect on the listener?
· To establish
· Knowledge
· Notice
· State of Mind
IF YES ( HEARSAY
IF NO GO TO 3

3.  Does the statement fit under an 801 HEARSAY EXEMPTION?

· Prior Inconsistent Statement? (PIS)                                                 

· Declarant makes a PIS while testifying

· And is subject to Cross Examination

· PIS made UNDER OATH (subject to perjury)

· PIS made in a PROCEEDING?

· Trial

· Hearing

· Deposition

· Other Hearing (ie: Grand Jury)

· Prior Consistent Statement? (PCS)

· Declarant testifies

· Subject to Cross Examination

· Statement offered to rebut express/implied 

charge against declarant of:

· Recent fabrication

· Improper influence of motive

· PCS made before any alleged improper influence 

 or motive to fabricate.

· Prior Identification?

· FED RULE:

· Declarant testifies at trial

· Subject to Cross Examination

· Prior ID made

· NY RULE

· Declarant must have previously made ID and unable to at trial due to failure of recollection 

OR

· Declarant must make ID at trial( then may also testify to prior ID

· Prior ID must have been IN PERSON (no photos)

· Admission by a Party Opponent? 801(d)(2)

· STATEMENT OFFERED AGAINST A PARTY AND
· 1) Is party’s own statement in

· Individual OR

· Representative Capacity

· 2) Adoptive Admission

· Party has manifested adoption/belief in truth of the statement. 

· 3) Speaking Authority

· Is a statement of a person authorized by the party to make statement about the subject

· 4) Agency

· Statement of a party’s agent/servant

· Concerning matter w/i scope of agency/employment

· Made during existence of the relationship

· 5) Co-Conspirator

· Statement by co-conspirator of a party made:

· During the course of the conspiracy

· In furtherance of the conspiracy

IF YES ( NO HEARSAY
IF NO GO TO 4

4.  Does the Statement fit under an 803 HEARSAY EXCEPTION?

· (1) Present Sense Impression? 

· Statement must:

· Describe an event or condition

· Be made contemporaneously with event

· As it happens/Immediately after

· Elapsed time short enough to indicate lack of reflection on perceived event.

· Foundation:

· Declarant’s personal knowledge

· Corroboration that event occurred

· (2) Excited Utterance 
· Statement must relate to an event/condition

· Event/condition must be “startling”

· Declarant made statement while under stress of the startling event/condition.

· Foundation( Declarant’s personal knowledge.

· (3) Then Existing State of Mind 

· Statement made to anyone for any reason

· Describing then existing physical condition/state of mind

· Intent

· Plan

· Motive

· Design

· Mental Feeling

· Pain/Bodily Health

· May not describe past history

· (4) Statements for Purpose of Medical Diagnosis/Treatment
· Statement must be made for purposes of medical treatment

· Includes statements made to person bringing patient

to doctor so long as in contemplation of D/T

· Can be made to persons other than treating                        physician

· May describe:

· Medical History

· Present/Past condition

· Cause of condition if necessary for treatment

· May NOT ascribe fault

· (5) Past Recollection Recorded
· Witness must have once had knowledge but now has no current memory

· Record must have been made or adopted by the witness 

· While the matter was fresh in the witness’ mind

· Record must correctly reflect witness’ prior knowledge

· **Record can be READ INTO evidence but not admitted unless by opposing party

· (6) Business Records
· Statement is a record of an organization 

· In any form

· Made at or near the time of transaction/event/etc.

· By:

· A person with knowledge OR

· From information transmitted by a person with                    knowledge

· Record is kept during the course of regularly conducted activity

· Is the regular practice of that activity to keep such a record

· The source of information and method/circumstances of preparation are trustworthy

· **Foundation**

· Call custodian of record or other qualified witness

· As part of laying foundation for exhibit ask:

· “Were these made in regular course of business (or activity)?”

· “At the time record was made, was it regular practice to do so?”

· “Were the entries in this record made at or about time of their occurrence?”

· OR obtain a written certification of domestic/foreign record from equivalent person showing same as above questions.

· 8) Public Records
· (a) Activities of an OFFICE or AGENCY

· Covers ministerial/clerical records of govn’t entities such as:

· Payroll/Personnel records

· Receipts/Disbursements of the entity

· Routine public records (ie: licenses)

· (b) Matters observed pursuant to DUTY IMPOSED BY LAW

· Records of external events such as:

· Data complied by govn’t agencies

· Court reporter’s transcripts

· Made pursuant to a duty imposed by law

· EXCLUDING matter observed by law enforcement personnel in CRIMINAL CASES

· (c) Factual findings from investigation made pursuant to authority granted         by law

· Results of govn’t investigations such as:

· Accidents (NTSB, FTA, OSHA, etc.)

· Administrative findings in employment discrimination proceedings (EEOC or state equivalent)

· Investigations by law enforcement agencies

· Offered as evidence in CIVIL CASES

· Or AGAINST THE GOVN’T in CRIMINAL CASES

· No indication of lack of trustworthiness in sources or preparation

· 10) Absence of Public Record or Entry
· To prove the ABSENCE of a PUBLIC RECORD

· Show the record was regularly made

· Regularly preserved by a public agency

· A DILIGENT SEARCH failed to produce the record

· 18) Learned Treatise
· Statement is a published document

· On a science or art

· Is relied upon by an expert witness on direct OR

· Called to the attention of an expert witness on cross

· And has been established as reliable by

· Testimony/Admission of the expert witness

· Judicial Notice

· **Statement may be read into evidence but not received as an exhibit**

· Admissible substantively

IF YES ( ADMISSIBLE
IF NO GO TO 5

5) Does the statement fit under an 804 HEARSAY EXCEPTION?

· (a) Is the DECLARANT UNAVAILABLE?

· Privilege

· Need judicial ruling upholding privilege

· Criminal D cannot refuse to testify and then invoke this

· Refusal

· In contravention of judicial order

· Lack of Memory

· Death or Then Existing Serious Disability

· If disability transient court may stay proceeding

· Absence

· Inability to secure attendance by process or other reasonable means

· If proponent of statement intentionally caused declarant to be unavailable then UNAVAILABILITY NOT SATSFIED

IF DECLARANT UNAVILABLE SEE IF STATEMENT FITS UNDER 804(b)
IF NOT THEN 804 INAPPLICABLE AND THE STATEMENT IS HEARSAY

· 804(b) Exceptions if Declarant is Unavailable
· (1) Former Testimony
· Declarant Unavailable

· Testimony given 

· At another hearing of same/different proceeding              OR

· Taken in a deposition of same/another hearing

· Where

· Predecessor in interest (Civil) OR

· Party against whom testimony is being offered (Criminal)

· Had an OPPORTUNITY or SIMILAR MOTIVE to develop testimony through direct/cross/redirect

· (2) Dying Declaration
	FEDERAL
	NEW YORK

	Homicide prosecution or civil action only
	Declarant must have been victim of homicide and offered only in prosecution for declarant’s homicide

	Declarant has to believe death was imminent

    ( Declarant’s statements and actions

    ( Statements to declarant

    ( Declarant’s apparent condition

(judge decides admission under 104(a) preponderance of the evidence
	Declarant had to have certainty of impending death

	Statement must concern cause of death
	Statement must concern cause of declarant’s death


· (3) Statements Against Interest
· Statements against

· Pecuniary Interest

· Civil Interest

· Criminal Interest

· Offered against ANY PARTY

· Made by a declarant (can be ANY PERSON)

· Who had personal knowledge

· Declarant must be UNAVAILABLE

· In CRIMINAL CASES where statement is being used to exculpate the D need corroborating evidence

· (6) Forfeiture by Wrongdoing
· Statement being offered against a party

· Declarant unavailable

· Because the party engaged/acquiesced in wrongdoing

· Which was intended to and did

· Make the declarant unavailable

IF STATEMENT FITS UNDER 804(b) ( ADMISSIBLE

IF NO THEN GO TO 6

6)  Does the Statement fit under the 807 RESIDUAL EXCEPTION
· Statement offered that is not specifically covered by 803 or 804

· But has equivalent circumstantial GUARANTEES OF TRUSTWORTHINESS

· Reduction in testimonial infirmities (Perception/Sincerity/Narration/

· Lack of motive to fabricate

· Corroboration

· Is offered as evidence of a MATERIAL FACT

· Is more PROBATIVE than other available evidence

· Admission of statement would serve 

· General purpose of rules and

· Interests of justice

· NOTICE REQUIREMENT

IF YES ( ADMISSIBLE
IF NO ( YOU’RE SCREWED

WATCH OUT FOR HEARSAY WITHIN HEARSAY ( 805

· Each level of Hearsay must satisfy either an exemption within 801 or an exception within 803 or 804.


IMPEACHMENT CHECKLIST

1) Definitions

· Intrinsic Impeachment( through cross-examination

· Extrinsic Impeachment( calling another witness or                                    introducing document

· Collateral Matter( does not go to heart of issue

· Non-Collateral Matter( essential to trial

· Generally EXTRINSIC EVIDENCE can only be used to prove NON-COLLATERAL MATTERS

· See this usually when trying to impeach with Prior Inconsistent Statements and Factual Contradictions

2) Modes of Impeachment

· Character

· Prior Bad Acts

· Reputation/Opinion of Untruthfulness

· Convictions

· Contradiction

· PIS

· Factual Contradiction

· Testimonial Capacity

· Perception

· Recollection

· Communication

· Oath

· Bias

· Bias (favoritism)

· Interest

· Prejudice

· Corruption

· Impeaching a Hearsay Declarant

3) CHARACTER

· Prior Bad Acts

· See 405

· May impeach with Specific Instances of Conduct of a character witness

· On Cross

· Relevant to pertinent character trait

· If there is a good faith basis to do so.

· Reputation/Opinion for Untruthfulness 608(a), (b)

· May use

· Reputation

· Opinion

· SIC 608(b)

· On Cross

· SIC relating to untruthfulness

· With a good faith basis for doing so

· To attack witness’ TRUTHFULNESS

· Convictions 609

· Juvenile Adjudications not admissible unless Constitutionally Required

· Must be less than 10 years old from date of conviction or release (whichever later) or generally inadmissible

· If conviction more than 10 years old may be admissible if probative value substantially outweighs prejudice                 (reverse 403( presumption of inadmissibility)

· INADMISSIBLE if there is a:

· Pardon

· Annulment

· Cert. Of Rehabilitation

· Or equivalent

· Felony Conviction < 10 years old?                                                   (Punishable by Death or Prison > 1 Year)

· Admissible subject to balancing

· Witness is NOT Defendant

· 403 Test 

· Admissible unless PV substantially outweighed by P

· Presumption of admissibility

· Witness = Defendant

· Admissible if PV outweighs P

· Conviction Involving Dishonesty or False Statement < 10 years old?

· Always admissible no matter who witness is

· **If witness denies conviction most courts will allow record of conviction as extrinsic evidence.**

4) CONTRADICTION
· PIS
· Witness makes statement inconsistent with one made prior to testimony

· **Foundation**

· FEDERAL 613

· Don’t have to show to witness or disclose contents

· On request must show to opposing council

· Can use Extrinsic Evidence only on non-collateral matters

· 613(b) ( EE not admissible unless opposing party has chance to explain

· NY (and some Federal Courts, so use this method)

· Queen’s Caroline Case

· Before asking by PIS must lay foundation

· Bring out circumstances behind statement

· Show PIS to witness (if written)

· Can use Extrinsic Evidence only on non-collateral matters

· Factual Contradiction
· Use other evidence to contradict facts that W testified to

· Generally can only use extrinsic evidence with a non-collateral matter

· 403 balancing applies

5) BIAS
· Oath
· 603( oath/affirmation to testify truthfully

· lets witness know seriousness of testifying

· sets up perjury charge

· precise words don’t matter

· Bias/Interest
· Affiliation b/w witness and party

· Animosity b/w witness and party

· Financial or other incentive to testify

· Otherwise inadmissible evidence may be admissible ( 408/411

· Ex: offer to compromise or liability insurance (not to show liability but to show bias)

· Subject to 403 balancing

· Perception/Memory
· Show:

· Lack of opportunity to perceive

· Time lapse

· Physical/Mental Infirmity

· Drug or Alcohol Abuse

· Courts will always allow questioning about D/A abuse AT TIME OF PERCEPTION

· Hesitant to allow CHRONIC alcohol abuse in

· More likely to let CHRONIC drug abuse in

· Corruption
6) IMPEACHING HEARSAY DECLARANT 806

· Statement offered as:

· Non-Hearsay

· Exemption from Hearsay

· Exception to Hearsay

· Declarant’s credibility may be attacked as if declarant was on stand

· Not necessary that Declarant has opportunity to explain away statement or conduct.

· If Declarant called as a witness by adverse party, that party can examine witness like it was a cross.

PIS


FED Rule:


Admissible to impeach and substantively.





NY Rule:


Crim:  	Admissible to impeach only


	Never admissible substantively


	(CPL 60.35(2))





Civil:	Admissible to impeach and substantively where indicia of reliability exists.





PCS


FED:  Admissible substantively





NY:  Admissible only for non-hearsay purpose of rehabilitating witness’ credibility





Speaking Authority


In NY out of court statement of agent/ee only admissible against employer is ee/agent had authority to speak on subject.  (Takes place of 801(d)(2)(4)) 





Proving Agency/Conspiracy


FED:


-Show A/C by POE


-Statement may be used but is not sufficient to establish A/C


NY:


-Show A/C by PFE


-Statement may NOT be used to establish A/C





NY Statements of Physical Condition


-Must be for purpose of medical diagnosis/treatment


-Must be made to treating physician


-Must describe then existing physical condition


-May be liberalized (ie: statements made to nurse rather than doctor)





Watch for 805 problems in a business record.


To be admissible every statement must:


1) Be “not hearsay”


2) Fit within a hearsay exemption/exception


3) Be the statement of a person with a business duty to report recorded matter





No language in 803(8)(c) showing distinction b/w fact and opinion in public record, but look to establish person who made report as an expert so opinion will be accepted.





If cannot use 803(8)(b) and (c) because being offered against a criminal D, look to see if the record can “bleed” up into category A.





Most courts will say if record can’t come in as a public record it wont come in as a business record.  But may be able to get under 803(5) if witness testifies and has a failure of recollection.





NY LEARNED TREATISES


-Need other side’s expert to admit it is authoritative on cross.


-Can read from it, but not admissible substantively. 





If offering statement as a dying declaration, statement against interest, or statement of family history then proponent must show unsuccessful attempt to get declarant’s DEPOSITION by process or other reasonable means.





NY FORMER TESTIMONY


CIVIL


Former testimony may be from:


   -Prior Trial (CPLR 4517)


   -Deposition (CPLR 3117)


   -Other proceeding involving cross (CL)


Earlier proceeding must have involved:


   -Same subject matter


   -Same parties or their representatives








Refusal and Lack of Memory not recognized in NY.





5 Requirements for 807





1) Trustworthiness


2) Materiality


3) Probative Importance


4) Interests of Justice


5) Notice





NY FORMER TESTIMONY


CRIMINAL


Former testimony must be from:


   -Related prior criminal trial (same charge)


   -Prelim. Hearing in same case


   -Hearing under CPL 660 in same case


Former testimony may NOT be from suppression hearing, grand jury, or trial of co-D


Must have been similar motive to cross





WHO MAY IMPEACH?


FED


FRE 607( Any party can impeach any witness





NY


Civil: CPLR 4515


A party may impeach its own witness only through PIS (written or oral under oath)


Criminal: CPL 60.35


Party may impeach its witness only with prior inconsistent statement (in writing or under oath), BUT only if witness, on direct, makes a statement tending to disprove that party’s case.








In NY may inquire on cross-examination any prior act that has a tendency to show moral turpitude.  


Not limited to truthfulness/untruthfulness.








Procedure


FED( if judge rules pre-trial that convictions are admissible, ( must testify to preserve appeal


NY( pre-trial ruling appealable even if ( does not testify





NY Convictions Rules


ANY prior adult conviction admissible:





W=Crim.  ( ( subject to 403 balancing





W not Crim ( ( admissible unless probative value outweighed by prejudicial effect





No time limit in NY, but is a factor in assessing probative value





Rehabilitation 608(a)(2)


Reputation/Opinion for Truthfulness


   -Permitted only after character for truthfulness has been attacked by reputation, opinion or otherwise





Prior acts of truthfulness


   -Permitted on Cross of W who has testified to other     W character for untruthfulness.





   -On redirect of W whose character for truthfulness has been attacked on cross to explain or mitigate





PCS only permitted to rebut charge of recent fabrication








