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1. Enforcing Promises

a. Purpose of relief

i. Contract law aims to compensate an aggrieved party, not to punish the one who breached

ii. Although we don’t want to encourage breaches, the free market system and the legal system work better when people are allowed to breach:

1. When breach is in the best interest of society

2. When breach is in the interest of the market.

b. Relief

i. Money damages 

1. The usual form of relief

2. Usually money damages are in the form of expectation damages

a. The judgment puts the ( where they expected to be at the completion of the contract

b. Legal fees are not compensated for in breach

3. Pain and suffering or punitive damages are not, generally, awarded in contract cases

ii. Specific Performance (requirements for)

1. Money damages are not adequate to fulfill (’s expectation.

a. Goods are unique.

b. Aggrieved party cannot cover.

c. Not enough information to adequately calculate damages.

2. Specific Performance will not require too much interference or oversight from the courts (Michlovitz v Eastern Rolling Mill)

3. Contract clearly describes performance required.

a. Clear and unambiguous decree from the court.

b. ( is subject to contempt of court for failure to comply.  Need a means to ensure ( can comply.

4. Court will not force antagonistic parties to cooperate.

c. Types of Money Damages

i. Expectation or Compensatory Damages

1. Cover (UCC §2-712)

a. Requirements

i. Good faith effort

ii. Without unreasonable delay

iii. Purchased goods in substitution

b. Rule

i. Buyer may recover the difference between the cost of cover and the contract price and

ii. Any incidental or consequential damages (UCC §2-715)

iii. Less expenses saved as a consequence of the seller’s breach.

2. No Cover (UCC §2-713)

a. When Buyer chooses not to purchase substitute goods.

b. Rule

i. Difference between market price at the time the buyer learned of the breach and the contract price

1. determined as of the place for tender or,

2. in cases of rejection or revocation of acceptance, as of the place of arrival

ii. Any incidental or consequential damages (UCC §2-715) 

iii. Less expenses saved as a consequence of the seller’s breach.

3. Incidental and Consequential Damages (UCC §2-715)

a. Incidental: 

i. Expenses reasonably incurred in the inspection, receipt, transport and care of rejected goods.

ii. Expenses reasonably incurred in effecting cover.

iii. Any other reasonable expenses incident to the breach.

b. Consequential

i. Any loss that the seller knew or had reason to know the buyer would incur that could not reasonably be prevented by cover or other means (foreseeablility required).

ii. Injury to person or property proximately resulting from breach of warranty (implied or explicit). 

ii. Reliance

1. Out of Pocket Expenses

2. Money spent by ( in expectation of a valid contract.

3. Puts ( where ( was before contract was formed. 

iii. Restitution (element of Reliance damages – AKA quantum meruit)

1. Unjust enrichment of the ( by the π

2. Money paid by the ( to the ( (money, services, goods)

3. **Measured by the value to the recipient**

iv. Nominal Damages

1. Token damages

2. Consideration

a. Working Definition

i. There is a bargained-for, sought after exchange in which each party receives something that is either a benefit to itself or a detriment to the other party

ii. Consideration need not be the main or sole motive.

iii. Bargain for a benefit that will go to someone else or that will be given by someone else

b. Adequacy of Consideration; Mutuality of Obligation – Restatement (Second) § 79

i. If the requirement of consideration is met, there is no additional requirement of:

1. gain, advantage, benefit to the promisor or a loss or detriment to the promisee; or

2. equivalence in the values exchanged; or

3. “mutuality of obligation” (not illusory)
c. Requirements for a valid contact

i. Mutual Assent

1. Parties intend to be legally bound by the agreement

ii. Consideration

1. Each party receives something for itself; or

2. That is a detriment to the other party (Hamer v. Sidway)
d. Two types of consideration requested by offeror

i. Promise (Bilateral Contract)
1. Most modern contracts

2. Promise on both sides

a. “You promise to quit smoking and I’ll promise to pay you $5,000.”

b. When in doubt, assume offeror is asking for a promise (bilateral)

ii. Performance (Unilateral Contract)
1. Promise is only on one side (one party wants performance)

a. One party makes a promise in exchange for actual performance.  “I’ll promise to sell you my store if you show up at the Bank of America tomorrow with $80,000.”

b. The performance becomes the consideration, not the promise to perform.

e. Restatement (Second) § 71 – Requirements of Exchange; Types of Exchange

i. To constitute consideration, a performance or return promise must be bargained for.

ii. A performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise.

iii. The performance may consist of: an act other than a promise, or a forbearance, or the creation, modification, or destruction of a legal relation.

iv. The performance or return promise may be given to the promisor or to some other person.  It may be given by the promisee or some other person.

f. Where benefit to one party is conditional on events not under the control of either party

i. Bastardy case

1. Policy: Law favors settlements of disputed claims.  One way to favor settlements is to hold the person who promises to pay in settlement bound to that settlement

ii. Restatement § 74 – Settlement of Claims

1. First Restatement: Must have an honest (good faith) and reasonable belief that the object of consideration is valid.
2. Restatement (Second ): Need only an honest belief (good faith)

g. Courts will not look at relative value of consideration
i. Exceptions

1. Exchange of identical items (no exchange, no consideration)

2. Extreme unfairness (unconscionable)

3. Token consideration (appearance of a contract to trick the court.)

a. Sham contracts

b. Courts are divided whether a contact exists

h. “Past” Consideration and “Moral Obligation”

i. As past action cannot be bargained for, it cannot be valid consideration

1. Exceptions

a. Unless by statute:

i. Some states do recognize past acts (New York)

1. Consideration expressed in writing; and
2. Consideration was given or performed; and
3. Consideration would have been valid consideration but for the time it was performed

b. Employment is sufficient consideration for a covenant which is part of the original employment agreement (Ramsey v. Mutual Supply Co.)

ii. Moral obligations will not be enforced at law or equity in any state

1. A benefit conferred before a promise is made hardly can be said to have been given in “exchange” for the promise. (Mills v. Wyman)

iii. Forging Doctrine ( some jurisdictions
1. A binding unilateral contact is forged out of a former, invalid (not bargained for) bilateral contract

2. In other words:

a. A valid unilateral contract is forged from an invalid bilateral contract

3. Or said another way:

a. An invalid bilateral contact is forged into a valid unilateral contracts

i. Restitution as an Alternative Basis for Recovery

i. Requirements

1. ( received a benefit; and

2. Benefit was at the (’s expense; and

3. It would be unjust to allow ( to retain the benefit; and

4. Benefit not intended as a gift, but intended for an exchange of compensation

ii. Available for

1. Breach of Contract

a. Patient paid doctor for services not performed (Sullivan v. O’Connor)
2. Unenforceable contracts.  (Unjust enrichment)

3. No contract at all.

a. Good faith mistake (mistakenly paid neighbors taxes)

iii. Professional Services

1. The presumption that services rendered in an emergency are gratuitous may be overturned if the person rendering them does so in a business or professional capacity.  (Cotnam v. Wisdom)

a. Applied by modern courts

iv. Restitution between spouses

1. Restitutionary claims between spouses have traditionally failed because the services of each are presumed to be gratuitous.

2. Exceptions

a. Extraordinary circumstances

i. Wife paid for husband to attend law school based on promise husband would put her through graduate school.  Husband filed for divorce after he passed the bar, but before wife began school

ii. Court awarded restitution to wife (Pyeatte v Pyeatte)

**Courts look at the value of the benefit to the recipient**

**Restitution and Promissory Estoppel are (sometimes) substitutes for consideration**



-If consideration is lacking, see if the requirements for either are met

j. Reliance (Promissory Estoppel) and the Requirement of Bargain

i. Requirements
1. Promise
2. Promisee relied on promise to their detriment
a. By action
b. By forbearance
3. Promisor can reasonably foresee that promisor might rely
4. Reliance upon the promise was reasonable
5. Injustice can be avoided only by giving some relief
ii. No rule on what type of damages; court’s discretion / free choice
iii. Restatement § 90

1. A promise which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the part of the promisee and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.
iv. Restatement (Second) § 90 adds:
1. The remedy granted for breach may be limited as justice requires
2. A charitable subscription or a marriage settlement is binding under Sub. (1) without proof that the promise induced action or forbearance
k. Equitable Estoppel
i. Requirements

1. Statement of fact made by one party
2. Other party relies on the validity of that statement of fact
a. By action

b. By forbearance
3. Promisor can reasonably foresee that promisee might rely
4. Reliance upon the statement was reasonable
5. Injustice can only be avoided by giving some relief
l. Illusory Promises/Contracts

i. Promise which reserves full discretion on the part of the promisor is illusory

1. Loan was payable on demand; promisor only had an agreement to forbear for such a time as he would elect (Strong v. Sheffield)

a. No mutuality of obligation

i. Not enforceable

2. If promise is limited in any way, it is not illusory

a. Implied duty of “reasonable effort” of π removes π’s full discretion

i. Contract not illusory

b. Facts imply the terms of the contract

i. ∆ gave π exclusive rights

ii. ∆ gets 50% of profits only if π performs

iii. π took out patents & copyrights to protect ∆ designs

ii. Satisfaction Clauses

1. Satisfaction clauses are not illusory.

a. Two types of satisfaction clauses

i. Commercial Property subject matter

1. Standard of reasonable person used to determine if satisfaction received

2. Commercial Property can be objectively analyzed

ii. Taste or judgment / artistic subject matter

1. Good-faith standard

a. hard to prove dishonest dissatisfaction

2. Standard is good faith as these are subjective qualities

2. Example
a. Purchase of land contingent on obtaining satisfactory leases 
(Mattei v. Hopper)
i. Court applies Good-faith standard

1. too many factors involved in determining if lease is satisfactory to apply reasonableness standard

iii. Requirements Contract

1. Valid even through no specific amount provided 
(Eastern Air Line v. Golf Oil Corp)

a. UCC § 2-306(1)

i. measures output or requirements in good faith

ii. not disproportionate to stated estimate or any prior amount

iii. such a contract does not lack mutuality of obligation (not illusory)

m. Gratuitous (Gift) Promises ( NOT enforceable
i. Service / Promise not rendered with an expectation of being compensated

ii. π assisted ∆ without the expectation of compensation; ∆ made promise after π’s actions - Dementas v Estate of Tallas ( 4th requirement for restitution not met (intended as a gift)

3. The Bargaining Process

a. Mutual Assent – parties intend to be legally bound by the agreement
i. Do not look to what the parties were thinking

1. The mental assent of the parties is not requisite for the formation of a contract.  If the words or other acts of one of the parties have but one reasonable meaning, his undisclosed intention is immaterial except when an unreasonable meaning which he attaches to his manifestations is known to the other party.

ii. Ask what a reasonable observer would think the party would be thinking

1. Reasonable person is one who is familiar with the facts and circumstances

2. This person is offen placed in the position of the other party in the case

3. Held to a knowledge of the law

iii. Cannot back out of agreement after mutual assent

1. A person cannot set up that he was merely jesting when his conduct and words would warrant a reasonable person to believe that he intended a real agreement

b. Offer

i. A statement that would lead a reasonable person to believe that he or she had been given the authority to bind the parties by assenting

ii. Revocability

1. Offer may be revoked at anytime until accepted

2. Counteroffer revokes the original offer

3. Lapse of an Offer

a. Offers will lapse after a reasonable amount of time or

b. When the offer specifies lapse

c. Conversational offers lapse immediately after the conversation ends

d. Offer lapses with death of offeror

iii. Irrevocable offers

1. Option Contract

a. Offeree pays consideration to keep the offer open for a specified period of time

b. Even a rejection by offeree will not destroy the offer

2. UCC §2-205 – Firm Offers

a. Offer by a merchant (offeree does NOT have to also be a merchant)
b. To buy or sell goods

c. Offer in signed writing

d. Specifies offer will be held open for a specified time

e. If time not specified, will be held open for a reasonable time, but that time shall not exceed 3 months

3. NY Statute

a. No 3 month cap like § 2-205

4. Where the owner is a state or local government, statutes or ordinances usually provide that bid cannot be revoked after bids have been opened

5. When contractor relies on bid made by subcontractor, subcontractor cannot revoke (precontractual liability)

a. Only in construction contracts where there is a chain of contracts

b. General contractor is stuck between subcontractor and employer

c. Subcontractor reasonably expected general contractor would rely on bid

i. Subcontractor implies irrevocability.

ii. Implied promise not to revoke

iii. General contractor relies on promise not to revoke

iv. Promissory estoppel applies

1. General contractor needs time after their bid is accepted to review the bids

2. NOT acceptance of sub’s offer if general uses sub’s bid in the general’s bid

· Irrevocable offers DO NOT terminate upon the death of the offeror

· Irrevocable offers CANNOT be rejected within the time it is irrevocable

· Mailbox Rule DOES NOT apply to irrevocable offers

iv. Non-Offers

1. Invitations to negotiate: “sale would not be possible unless…”

2. Advertisements and price quotes are not offers( invitation to make an offer

a. Unreasonable to assume the merchant has an unlimited supply of the item in stock such that every customer would be able to purchase one

b. Unless specific language of the advertisement leads buyer to believe they could bind the merchant:

i. “One mink wrap,” tells buyer the store has at least one item

ii. “First come, first served,” tells buyer there’s an exact condition buyer can meet to assure purchase, not merely the offered price

3. Competitive Bidding

a. It is the bidder that makes the offer, not the request for bids

v. Mistakes

1. Unilateral mistakes

a. General rule: the party who makes a unilateral mistake cannot be excused

i. Exception:  Equitable Exception (Elsinore S.D. v. Kastorff)

1. if enforced, it will be extremely unfair to the mistaken party (material mistake)

-AND-

2. it would not be unfair to the non-mistaken party to excuse the mistaken party (Cannot expect to get something for free)

2. Mutual Mistake

a. Both parties make a mistake: no mutual assent;
OR
b. A unilateral mistake is so obvious, the other party should have known

i. Implied mutual mistake

c. Acceptance

i. A statement that would lead a reasonable offeror to believe that the offeree is willing to bind the parties

1. Actual notice, “I hereby promise to…”

2. Performance, e.g. contractor begins work on house.

3. Offeror may specify how offeree is to accept.  This may be in addition to standard methods of acceptance, or, if explicitly stated, to the exclusion of all other means.

4. UCC §2-206 (1) – Offer & Acceptance in Formation of a Contract

a. Reasonable method given the circumstances or
b. Shipment

i. Prompt promise to ship or prompt shipment

ii. Shipment may be of goods specified or non-conforming goods

1. Non-conforming goods not acceptance if seller seasonably notifies buyer that shipment is offered as an accommodation

a. Buyer may reject the accommodation

b. Seller may cure if does so in a reasonable time

2. Where beginning performance is a reasonable method of acceptance, an offeror may revoke or treat as lapsed if not notified of acceptance within a reasonable time

ii. UCC § 2-601 - Perfect Tender Rule – Buyer’s Rights on Improper Delivery

1. [I]f the goods or the tender of delivery fail in any respect to conform to the contract, the buyer may

a. Reject the whole; or
b. Accept the whole; or
c. Accept any commercial unit or units and reject the rest

iii. Acceptance of a unilateral offer (offer seeking performance) can only be accepted by performance (tender)  (Restatement Second § 54)

1. No notice is required unless the offeror explicitly requests it.

2. If offeree has reason to know offeror has no means of knowing of performance, offer is not accepted unless:

a. Offeree exercises reasonable diligence in attempting to notify offeror; or

b. Offeror learns of the performance within a reasonable time; or

c. Offer indicates that notification of acceptance of the offer is not required

- according to § 54, contract is formed when performance completed
iv. Option Contract created by Part Performance or Tender (only for unilateral) -  (Restatement Second § 45)

1. once offeree starts performance, offer is irrevocable for a reasonable time

2. offeror’s duty conditional on completion of performance

a. offeree is not bound to complete performance

- courts do not recognize reliance (promissory estoppel) on an offer EXCEPT for § 45

v. Silence not ordinarily acceptance

1. Exceptions (Restatement Second § 69):

a. Offeree takes benefits of goods or services with expectation of compensation to offeror being required; or
b. Offeree intends to accept by silence, and silence as acceptance explicitly specified in offer; or
c. Past dealings make it reasonable to assume silence is acceptance

d. Termination of the Power of Acceptance

i. Methods of destroying an offer

1. Lapse

2. Revocation

3. Offeror’s or offeree’s death

4. Offeree’s rejection

e. Acceptance Varying the Offer:  The “Battle of the Forms”

i. Mailbox Rule (bilateral contracts) (common law)

1. Acceptance is valid when reasonably dispatched by method at least as rapid and secure as offeror’s method.

2. Offeror is bound even if they never receive notification

a. Policy: Offeree has certainty
3. Only applies to acceptance of revocable offers

a. Offeror has advantage in usual offer (revocation)

b. In irrevocable offer, offeree has power of acceptance

4. Exceptions.

a. Offeree sends acceptance then rejects in subsequent mailing

i. Acceptance is effective unless
ii. Offeror receives rejection first and rejection is relied upon, in which case rejection is effective

b. Rejections sent first

i. Mailbox rule does not apply

ii. Whichever arrives first governs

f. UCC § 2-207 - Additional Terms in Acceptance or Confirmation

i. Serves to abolish ‘mirror image’ rule and ‘last shot’ rule

1. § 2-207 (1) – Counteroffer (conditional acceptance)

a. A definite and seasonable expression of acceptance or confirmation operates as an acceptance even though it states terms additional to or different from those agreed upon, unless acceptance is expressly conditional on accent to the additional or different terms

i. No definite expression: no contract

ii. Expressly conditional: no contract

2. §2-207 (2) – If acceptance does not require assent to new or different terms

a. Additional terms are mere proposals (not binding)

b. However, between merchants terms become part of agreement unless:

i. Offer explicitly limits acceptance to terms of the offer.

ii. The terms materially alter the offer (causes surprise or hardship)
iii. Notice of objection has been given within reasonable time

1. If clauses on confirming form sent by both parties conflict, each party is assumed to object to the clause conflicting with the one sent by himself – cmt. 6

**Three approaches to applying (handling omission of “different”) Sub (2) – Courts differ**

- Majority: Knock out rule; replace conflicting terms with gap fillers

- Minority: Offeree’s discrepant (different) terms drop out and offeror’s terms apply

- Alternate: Equate ‘different’ with ‘additional’ so the outcome turns on whether the new terms in the acceptance are materially different from the terms in the offer (California)

3. §2-207 (3) – (2-207 counteroffer) Acceptance is conditional upon assent to terms

a. Buyer may expressly accept

b. Buyer may expressly reject

c. Seller may expressly revoke 

d. Sale could go forward without agreement on new term, then dispute arises:

i. Conduct by both parties which recognize the existence of a contract is sufficient to establish a contract although the writings do not otherwise establish a contact (acceptance was counteroffer)

1. The terms of the contract consist of those terms on which the writings agree

2. Dissimilar terms fall away; UCC gap fillers are used

g. UCC Gap Fillers

i. UCC § 2-305 - Even the Price may be left out. Reasonable price at the time of delivery if:

1. Nothing is said about the price

2. The price is left to be agreed to by the parties and they fail to agree

3. The price is to be fixed in terms of some agreed market or other standard as set or recorded by a third party and that standard is not set

4. Parties intend to be bound only if price is agreed to

5. One party was charged with setting the price and fails to do so, the other party may cancel or set a reasonable price

ii. UCC § 2-307 - Delivery in Single Lot by default

iii. UCC § 2-308 - Place for delivery

1. Seller’s place of business or residence

2. If both parties have knowledge, the place where the goods are at the time the contract was formed

iv. UCC § 2-309 - Time of Delivery

1. Unless otherwise agreed to, shipment or delivery within a reasonable time

2. Successive performances good for a reasonable time but may be terminated at will by either party

3. Termination of a contract by one party except on the happening of an agreed event requires reasonable notification to be received by the other party.  Agreements dispensing with notification are invalid if their enforcement would be unconscionable. 

v. UCC § 2-310 - Payment

1. Payment due at the place and time where buyer receives the goods

vi. UCC § 2-311 - Assortment of Goods

1. If left open to one of the parties the selection is to be made in good faith and within limits set by commercial reasonableness

2. Assortment of goods are left to the buyers option; shipping arrangements are at the seller’s option

h. Requirement of Definiteness

i. Courts cure indefiniteness by looking to:

1. prior communications / dealings

2. references to external sources

3. trade usage

4. UCC Gap Fillers

4. Statute of Frauds

a. Statutory restrictions on what contracts may be made orally and those that require a signed writing
i. Writing must discuss the terms of the contract
ii. Signature may be actual or electronic, mark, symbol or initials
1. signed by the party against whom enforcement is sought, or his agent
b. UCC § 2-201 For sale of goods
i. (1) Sale of Goods for a price of $500 or more ( actual value not considered
1. Require some writing sufficient to indicate a contract
2. Writing is not insufficient because it omits or incorrectly states a term agreed on, including price; does not have to have all essential terms
3. The contract is then only enforceable for the amount of goods shown in the writing; must have quantity term (per cmt. 1)
ii. (2) Between Merchants – “merchant provision” or “confirmation provision”
1. Within a reasonable time a writing in confirmation of agreement sufficient against the sender is received; and
2. Receiving party has reason to know its contents (should have been read)
3. That writing is sufficient against the receiver if they do not respond in writing to object within 10 days (failure to protest)
a. Either party may send confirmation of contract
iii. (3) Contracts which do not satisfy the above criteria (unwritten) are enforceable if:
1. (If seller relied) The goods are specially manufactured and are not suitable for sale in the ordinary course of the seller’s business when the seller has made substantial beginning or made commitments for their procurement
2. The party against whom enforcement is sought has admitted in court or in pleadings that the contract exists
3. The payment for the goods has been made and accepted OR the goods themselves have been received and accepted (takes control over)
- § 2-201(2) takes away from the party who fails to answer the defense of the Statute of Frauds

- § 2-201(2) is one situation in which a writing can be enforced against the party who did not sign

c. In addition to the UCC for sale of goods, many states have additional Statutes of Fraud.  The common examples of contracts which must be in writing are:
i. The sale of any interest in real property:
1. Includes any interest in land (Sale, Lease, Mortgage)
ii. Suretyship
1. Promise to pay the debt of another person; and
2. Promise made directly to creditor; and
3. The promise is to assume secondary liability (if defaults), not primary liability
4. Provided promisor’s main purpose is not self benefit
a. “Main Purpose Rule” or “Leading Object Rule”
i. If the main purpose is to benefit the promisor, it is no longer a suretyship and does not have to be in writing
iii. Contract which cannot be performed within one year of formation (any subject matter)
1. Courts are liberal in applying the standard.  If there is a way in which the contract may be performed within one year, they will not require it to comport with the Statute of Frauds.
2. Courts are divided over whether the chance of being excused makes the contract performable within one year
iv. Reliance on oral contracts (Part Performance)
1. Courts are divided over whether reliance on an oral contract estops the statute of frauds defense
2. This is the only exception to the general rule that reliance on an oral contract is not reasonable
3. Part performance of a real property interest contract will validate oral agreement
a. states differ on what is required for part performance
v. Modifications to existing contracts
1. If a contract that was required to be in writing is modified, the new contract must also be in writing
2. If a contract that needn’t be in writing is modified so that it would, as modified, fall under the statute of frauds, the new contract must be in writing.
3. Look to the most recent contract to determine applicability of the Statute of Frauds
a. “Passing Through” doctrine/theory
i. Look back at earlier written contract and “pass it through” the oral renewal as a way of enforcing contracts otherwise not enforceable
5. Capacity To Contract

a. General Rules
i. Contracts formed by or with parties incapable of assent are not void, but voidable at the incapacitated party’s option.
ii. Contracts for necessities cannot be disaffirmed
iii. May ratify upon adulthood, thus losing the power to disaffirm
b. Types of Incapacities
i. Infancy
1. Infant (under the age of majority) may disaffirm anytime before they reach the age of majority or within a reasonable time after reaching the age of majority
2. Infant need only return the fruits of the contract, i.e. only what’s left.  If a minor contracts to buy a car and then totals the car, the minor can only be forced to return the remnants (hubcaps)
ii. Mental Incapacity
1. Two tests for mental incapacity, (Restatement Second § 15):
a. Cognitive Test: Unable to understand in a reasonable manner the nature and consequences of the transaction
b. Behavioral Test: Unable to act in a reasonable manner in relation to the transaction and the other party has reason to know of that condition
2. Courts are divided over whether to apply the behavioral test
6. Unconscionability / Extreme Unfairness

a. Two Types of Unconscionability
i. Substantive Unconscionability
1. substance / terms of contract extremely unfair

a. terms unfair enough to shock the conscience of the court

ii. Procedural Unconscionability

1. procedure of making the contract enough to shock the conscience of the court

a. Pre Existing Duty rule

b. Duress

c. Unequal bargaining power

· All courts will recognize procedural unconscionability alone

· Some courts will recognize substantive unconscionability alone

· Some will recognize substantive only when there is procedural also

b. UCC § 2-302 – Common Law too – Unconscionable Contract or Term
i. The court may:

1. Do nothing (court has discretion) 

2. refuse to enforce the contract

3. enforce the remainder of the contact without unconscionable terms

4. limit the application of any unconscionable term to alter the result

c. Pre-Existing Duty Rule

i. No consideration if someone promised to do the task that they already promised to do

1. need not come from a contract; may come from a statute

2. **usually duress occurs along with a pre-existing duty**

ii. Ways to avoid the Pre-Existing Duty Rule (but not necessarily duress)
1. offer new consideration (not mere token) on both sides of the contract
2. mutually rescind the original contract
a. The rescission of the contract is considered a contract in and of itself

i. each party is receiving the benefit of being released from its obligation

ii. rescind by expressing an intention to negate the deal

b. minority view: by modifying, you automatically rescind original
3. Statutes that abolish the Pre-Existing Duty Rule
a. UCC § 2-209 – Abolished for the sale of goods
i. Modifications made must meet the test of good faith imposed…the extortion of a modification (duress)  without legitimate commercial reason is ineffective as a violation of the duty of good faith

b. NY Statute

i. Shall be in writing

ii. **Some states have statutes that abolish pre-existing duty rule, but require the modification to be in writing**

d. Duress

i. Generally

1. Impermissible pressure exerted by one party over another during the initial bargaining, or during the attempted renegotiation of an existing deal
2. Restraint or danger, either actually inflicted or impending, which is sufficient in severity or apprehension to overcome the mind of a person of ordinary firmness
ii. Rule

1. A contract is voidable on the ground of duress when it is established that the party making the claim was forced to agree to it by means of a wrongful threat precluding the exercise of freewill
a. Must offer reasonable resistance to claim duress
i. E.g. – “we have feverishly surveyed other sources of supply and…are left with no choice but to meet your demands
ii. Protest, try to get goods/services elsewhere
e. Concealment and Misrepresentation (Fraud)

i. Generally

1. the misrepresentation must be one of fact, and not of opinion
2. if one speaks with reference to a given point of information, he is bound to speak honestly and to divulge all the material facts bearing on the point that lie within his knowledge
a. not liable for bare non-disclosure (staying completely silent on the issue)
i. **courts divided about whether non-disclosure is acceptable)**

b. Expert Knowledge
i. Generally are not expected to disclose all elements that go into their evaluations ( only in terms of nondisclosure; cannot lie
3. Policy: the expense of acquiring expertise would not be justified if it did not yield bargaining advantages
4. where there is reliance on fraudulent representations, πs are generally not barred from recovery because they did not use due diligence to uncover the true facts
a. **most courts take this position**

ii. Two types of Misrepresentation

1. Intentional Misrepresentation (fraud)
a. Requirements
i. Intention to deceive; and
ii. Material aspect of the contract needs to be involved; and
iii. Justifiable (reasonable) reliance on the fraud
b. Remedies
i. Money damages; or
ii. Rescission (linked with restitution)
2. Unintentional (innocent) Misrepresentation
a. Remedies
i. Only rescission (w/ restitution)
f. Settlements

i. Basic requirement
1. claim that is being settled must be a disputed claim (unliquidated claim)
2. **courts differ if settlement amount falls outside the  two proposed amounts**

a. Some courts say amount cannot be lower or higher than respective claims
ii. Payment in Full Check
1. check sent with a letter stating that payment is an offer of payment in full
2. because courts encourage settlement, they allow this
a. since it is an offer, it must be clear
b. if it is not clear, cashing the check is not acceptance of the offer
3. if you write something on the check indicating that your reject the offer, and then cash it, **some courts will say that the offer was still accepted; others will not**

g. Adhesion Contract

i. A contract widely used in the industry; form contract – not negotiable
ii. Drafted by a party of superior bargaining strength, to be adhered to or rejected
iii. Not automatically unconscionable (void), but courts will scrutinize more closely
1. Most likely procedural unconscionability if there is any at all
2. If reasonable recipient would not realize there was an offer, there is no contract
3. If offeree could not reasonably be expected to know of a term, term is excluded
7. Warranties
a. Express Warranty (in the contract)
i. E.g. This car will get 50 mpg
b. Implied Warranty
i. UCC § 2-314 – Merchantability (not responsible for Sub 2)
1. If seller is a merchant with respect to that type of goods, goods are impliedly merchantable
ii. UCC § 2-315 – Fitness for a Purpose
1. When seller has reason to know of a particular purpose for which the buyer is purchasing the goods

2. Buyer relies on the seller’s judgment or skill in the selection of goods

3. Goods are warranted for that purpose

iii. UCC § 2-316 – Exclusion or Modification
1. Words in conflict regarding the applicability of an express warranty shall be construed to be consistent with each other where reasonable.  Where unreasonable, they shall be construed as to enforce the warranty.

2. Specific exclusions

a. Exclusion of the warranty of merchantability must include the phrase merchantability and must be conspicuous if in writing.

b. Exclusion of the warranty of fitness must be in writing and conspicuous.

3. General Exclusions

a. Unless circumstances indicate otherwise, “as is,” or “with all faults,” excludes all implied warranties.

b. When the buyer has examined the goods or refused to examine the goods before purchasing, there is no warranty with regard to defects that would have been discovered by examination.

c. May be excluded or modified by course of dealing or course of performance or usage of trade.

- What if an express warranty is followed by an exclusion or modification?


- § 2-316(1) says that the express warranty will prevail

iv. UCC § 2-719 – Contractual Modification or Limitation of Remedy

1. Per Sub (2) an express warranty will prevail similar to § 2-316

8. Illegality

a. Generally

i. Court does not want to aid in the formation of illegal contracts

ii. Court’s need for public respect leads it to not get involved

iii. No enforcement is also a deterrent

b. Rule – If illegality is too remote from the contract, the contract will not be deemed illegal and may be enforced

i. No rule on how actual knowledge effects illegality

c. Types of illegal contracts

i. Statute makes the formation of the contract illegal because the subject matter is forbidden by law; performance of the contract would require an illegal act

ii. Formation of the contract is prohibited by public policy

d. Remoteness of Illegality / Range of Conduct

i. If illegality is too remote from the contract, the contract will not be deemed illegal and may be enforced (future illegal behavior by buyer held to be too remote)

ii. If illegality is an integral part of the contract, or the other party assists or accommodates the wrongdoer, contract is unenforceable (contract by bribery held to be unenforceable)

e. Once the contract is deemed unenforceable, the courts will not usually provide restitution

i. Parties left where the court finds them

ii. **Exceptions** - Court may grant restitution (Non in pari delicto):

1. if one party is much less guilty than the other

a. e.g. amateur better much less at fault than a professional bookie

2. disproportionate forfeiture

f. Restatement (Second) § 197, Comment b – restitution is available to a party who would otherwise suffer a forfeiture that is disproportionate in relation to the contravention of public policy involved

g. Clean Hands (*NOT the same as illegality**)
i. Not illegal, but immoral or dishonest (unsavory claims)

1. e.g. Flowers football play contract case

2. “he who seeks equity must give equity”

ii. Specific performance may be denied, although money damages may be awarded

9. Non-Competition Covenants

a. Courts will scrutinize – ask whether it is REASONABLE
i. Only type of contract where courts will inquire about reasonableness
b. Three interests the court looks at (if there is no statute prohibiting a covenant):

i. Interest of the Employee (does not impose undue hardship)

ii. Interest of the Employer (no greater than is required for protection of employer)

iii. Public Interest (not injurious to the public)

c. If the three interests are satisfied, must also be Reasonable in three ways:

i. Geographical Range

ii. Time

iii. Subject Matter

d. Majority View

i. Court may modify

e. Minority View

i. Court cannot modify ( “all or nothing” rule

ii. No authority to be rewriting contracts

1. Rebuttal to this view: may be changing party’s intentions more

f. Another Minority View – Blue Pencil Rule

i. Cannot add anything; remaining language must be grammatically correct

1

