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Professor Weiskoff – Contracts - 1
Contracts

I.  Introduction:

The meaning of contract-- consists of one or more legally enforceable promises.  No question for the law of contracts arises unless the dispute is one over a promise-commitment as to future behavior.

History: Covenant, debt, assumpsit

· Unilateral Contract:  one in which a promise is made in exchange for actual performance as opposed to a promise to perform.

· Bilateral Contract: formed by a mutual exchange of promises by the contracting parties.

· Distinction between unilateral and bilateral contracts: once parties exchange promises in bilateral contracts they are obligated to perform their promises. In a unilateral contract the non-promising party is not obligated to perform and the promissors obligation does not arise until the requested act is completed. In a unilateral contract there is a promise on one side only, there is a duty on one side only, and a right on the other side.
II. Enforceability:

The purpose of damages for breach of contract is to compensate the injured party (not to award punitive 
damages). A disgorgement of the breaching party’s profits would be punitive.

Remedy for breach is usually with money.  Punitive damages are rarely awarded, exceptions are “bad 
faith breaches.”
· Efficient breach:  (Pareto efficiency)- the view that a party should be allowed to breach a contract and pay damages if doing so would be more profitable (even after compensating the other party).  
Two fundamental assumptions made by courts in enforcing promises

1. Law is concerned mainly w/ relief of promises to redress breach and not with punishment of promisors to compel performance.

2. Relief granted to the aggrieved promisee should generally protect the promisee’s expectation by attempting to put the promise in the position in which it would have been had the promise been performed.

Three Interests:
Restitution:  Return the fee (refund)-focused on the gain of the breaching party not the loss the breachee. 

Reliance:  Puts plaintiff back in the position he occupied just before the parties entered upon the agreement. (Restoring the status quo)

Expectancy: difference in value between what was promised and what was delivered
Specific Relief: (Injunctions) equitable relief.
Mandatory injunction: enforces an action

Prohibitory injunction: prohibits an action

“Bad Faith Breach”:  Punitive damages not traditionally granted for breach of contract but some courts have departed from this strict rule when the breach is particularly vexatious. (example insurance company has a policy not to pay on first request).

CONSIDERATION:
“A promise must be paid for to be contractually binding.”  To be legally enforceable, a promise must have the necessary consideration. 
A) Bargained for Exchange:   Bargained for exchange: a performance or return promise is bargained for if it is sought by the promissor in exchange for his promise and it is given by the promisee in exchange for that promise (the two parties must enduce each other).  Consideration can also take on the form of a legal detriment – Yielding of a legal right. It could also be a promise to act, forbear, or abandon a right in the future.
-Consideration can take the form of either a benefit or a detriment, doesn’t matter.
-Courts don’t evaluate the value of the bargain, EXCEPTION sometimes it’s clearly Bullshit:

· -Token Consideration: Selling a great car for a dollar.

· -Unconscionablility: Extreme Unfairness, Selling Porsche for a Dollar.

-NO CONSIDERATION WHEN:
· -The performance/promise of the promisee was not what was sought by the promissor.

· -Those in which the action that the promisee took was not induced by the promise (man captures 
criminal before hearing of reward money.) 
· -Past performance does not serve as consideration for a promise.

· -Unsolicited Action - When the promissor was not seeking to induce something from promisee. (i.e. You promise to give me money and I promise to clean your house of my own volition, no consideration cause you didn’t promise for it (want it). Example page 62 hornbook.
B) Forbearance:  Forbearance of a right is sufficient legal detriment to satisfy the requirement of consideration. 
-Forbearance to assert an invalid claim (i.e. a claim that is ultimately found no good) is sufficient consideration if the forbearing party had an honest intention to exercise that right and believed it could be found valid. (Feige V. Boehm).
C) Past Performance: Past Performance does not serve as consideration for a promise. Exceptions:

· In Writing: some states where a promise in writing and signed by the promisor is valid as long as the past performance is mentioned in the writing and is signed by the promissor.  NY follows this method.

· Moral Obligation: Generally NOT consideration.  However:
· Statute of Limitations: If a debtor no longer owes a debt cause the SOL has run, but he promises to honor his commitment and pay, then it becomes binding.  Should think of this situation of legal enforcement despite lack of consideration.

· Bankruptcy: Same as SOL case except this time debtor was free from obligation due to bankruptcy.

· Infancy: A promise made by an adult to honor a promise made when the adult was a child now becomes binding.
D) Conditional Promises:

Normal gratuitous promise situations lack adequate consideration, since the promissor received nothing in return.  It is therefore unenforceable unless there is some alternative basis for enforceablility (promissory estoppel).

This is also true in Conditional Gratutious Promise situations, a gift promise that is conditioned upon something but the promissor does not care or seek that condition then there is no consideration, and it is not binding. (example: Come with me to the store I want to buy you a coat. The promissor does not want the walk so the promise is gratuitous).
E) Illusory Promises:

Promise has insufficient consideration if:

· The promise is conditional upon an event and
· That event is entirely within the promisor’s control.
Sometimes however courts make exceptions, and introduce the concept of “good faith” to justify their decision.

(Mattei V. Hopper, the lease agreement was conditional upon the buyer’s finding of satisfactory tenants, the court ruled that he was obligated to use his judgement in good faith and it was not a completely arbitrary condition so cotract was binding).  

Implied return promise: Lucy-Lady Duff Gordan case the fashion designer gave the plaintiff and exclusive right to sell her goods, the agreement did not specify the plaintiffs obligations and so Lucy tried to assert invalid contract cause no consideration for her promise by plaintiff, court found that there was a valid contract because the plaintiff gave an implied promise to adequately market the designer’s goods.

If I say that in exchange for your promise to sell land, I promise I will pay unless I cannot pay. This was found adequate consideration since if I don’t pay I’ll have to prove that I cannot pay. So condition is not at my whim.
· Requirement & Output Contracts:  ????see notes and Blums notes, Eastern airlines case2-306
Reliance & Restitution:  Additional Basis for enforcing promises.
A) Promissory Estoppel:  Essentially a promise coupled with detrimental RELIANCE on that promise.  A combination of them must be present for relief to be granted.
· Some view promissory estoppel as a separate theory of obligation. If this is true then normal relief should be full enforcement of the promise. Others view it as a form of protection of reliance, if you believe this then relief should be limited to reimbursement of actual loss. This is why this topic is tug between con-tort. 
· Promissory Estoppel VS. Equitable Estoppel:  The difference between the two, equitable estoppel involves a  reliance on a factual assertion (most times a lie) and not a promise. (Example: I tell you this is your money, but it really is mine, you buy a car, I then want my money back, but since I lied and you relied I shouldn’t get it back).  Equittable estoppel then grew into Promissor estoppel, when it included promises.
The Elements of Promissory Estoppel: set out in Restatement Second Sec. 90
	The promisor’s conduct and intent
	A promise + A reasonable expectation by the promisor that it will induce reliance.

· Should/Did the promisor have reasonably known of reliance by promisee.

	The promisee’s reaction
	Promise does induce action or forbearance

Is Reliance is Justified

· Did promise induce the action or forbearance?

· Was promisee justified in this response (reasonableness test)?

	The Consequence: Detriment
	Injustice can be avoided only by enforcement

	Limits on relief
	Remedy may be limited as justice requires.
· This allows for cts. To decide if the award should be calculated based on expectancy OR reliance interest (out of pocket damages).


· Section 90 dispenses with proof requirement of reliance for charitable pledges and marriage settlements.

· The decision to enforce a promise involves an evaluation of the conduct and reasonable understanding of each party and the fairness of holding the promisor accountable for a promise that would not otherwise be binding in contract law.
B) Restitution: Unjust Enrichment and “Moral Obligation”

· -Restitution is not predicated on accountability for promise.  In fact, its usefulness is greatest when no promise has been made.  Its purpose is the restoration of an unfair gain.  Its focus is on cases in which one party ahs obtained a benefit at the expense of another under circumstances that make it unfair for the recipient to retain the benefit without paying for it. 
· -The Remedy is the disgorgement of the value that was received.
Example #1: Restitution as an alternative remedy when a valid contract has been formed. If we contract to buy a house and you renege but the price of house goes down, so based on expectancy I get no remedy. However I paid you a deposit and you were unjustly enriched by it. So I use restitution as a basis for recovery.

Example#2: Restitution when a benefit is conferred pursuant to an invalid or unenforceable contract.  Just like in example one except here only an oral agreement was made, which is not a contract under a statute that does not allow oral real estate transactions.  Here in order to recover the deposit restitution can be used.

Example#3: Restitution when a benefit is conferred on the strength of a promise without consideration. You promised to give me the house gratutitously as a result I make improvements then when you renege you become unjustly enriched by the improvements.

Example#4: Restitution in cases when no contractual interaction occurred. Doctor administers emergency aid to a stranger.  Doctor never entered into a contract with victim who could not consent to treatment because he was unconscious.  The only basis for recovery is unjust enrichment. Quasi-Contract (AKA Implied in Law not to be confused with implied in fact) legal fiction situation arises. Recovery is based on the market value of services rendered. This does not apply if treatment rendered by layperson.
Example#5: I contract with another for benefits that you ultimately receive. That other party reneges on promise to pay. Can I come after you for unjust enrichment? Generally, no. In order to have a restitution claim you must have reasonable expectation of payment from the Defendant 3rd party.
· The Elements of Unjust Enrichment:

· When is an Enrichment Unjust? It is not always unjust for a person to receive a benefit without paying for it, unjust only if it meets two criteria.

· The claimant must have intended to charge (the person who received the benefit Only) for it  AND

· Must not have imposed it on the recipient. (i.e. recipient requested it, accepted it, or emergency situation where assent was impossible and immediate action was req.)

· Enrichment received. The difficulty arises in calculating the enrichment’s value.
· The market value OR

· Net economic gain (profit)

· Moral Obligation. Restitution when – Prior Benefit Plus Later Promise. Don’t confuse with traditional use of “Moral Obligation.”

· Example, while I was at work you came on my property and cleaned up my yard and left a bill for $300 this would normally be considered an officious act and not a grounds for restitution recovery. However say I then wrote back to you thanking you for your efforts and promised to pay you in a month.  Remedy under this rarely recognized concept is sometimes when the issue is a promise to pay after can be made binding. The scenarios usually involve old debts that either barred by bankruptcy or expired. 

III. The Bargaining Process:
Assent: Two requirements of the bargaining process First is whether both parties assent to be bound? The other question is whether both their agreement is definite enough to be enforceable. 

The Objective Test:

The test may be thought of as having both a substantive aspect ( that it prescribes a legal standard for determining assent) and an evidentiary aspect( it regulates what evidence is admissible to prove intent).

· In evaluating whether an offer has been made use an objective standard, i.e., what would a reasonable person with offeree’s education, background, and familiarity with situation would have understood.

· Evidence must be objective, testimony as to what the parties thought is irrelevant.

The Offer (covered under UCC 2-206):

An act whereby one person confers upon another the power to create contractual relations between them.  An act that leads the offeree to reasonably believe that a power to create a contract is conferred upon him. Offer does not need to require formality in making – can be made orally or by written or other means.
· Law looks for an unequivocal manifestation to be bound. When in doubt – no offer.
· Offer must be PERSONALIZED:
· Either offer must expressly state who it is for OR
· The offer must be quantified (to sell definite number). Don’t get confused a price quote is not an offer. Price Quotes that use definite wording though can be offers (Fairmount glass – “for immediate acceptance”)
· Exception are Reward offers.
Advertisements:  General Rule – An advertisement, estimate, and catalog are not offers.

-Exception is if an advertisement specifies quantity or is otherwise clear, definite, explicit and leaves nothing open for negation is considered an offer (“10 items in stock” “the fifth customer”).

-If offer is an advertisement made in newspaper time till lapse may be very long time. 
Construction Bids: are typically part of a chain of contracts which is a special condition where there are at least 3 parties involved in a series of contracts.
· General Rule – When a subcontractor submits a bid to a general contractor, the offer is held open if the contractor relies on the subcontractor when submitting his general-overall bid.

· While the subcontractor is bound to the general contractor, the general contractor is not bound to subcontractor, i.e. the general contractor may have used the subcontractors bid in his general bid but if he gets the job still doesn’t have to use the subcontractor. Reasoning is that there is no real detriment to the subcontractor in relying on the bids use if general’s possible winning of the job.
Options & Firm Offers: The term option can be used to refer to any irrevocable offer, option contracts are contracts backed by consideration and are different from options.

Firm Offers 2-205 - In a sale of goods, 2-205 dispenses with the need for consideration to validate an option, under defined circumstances:

·   Must be made by a merchant. In essence a merchant is one whose dealings in the good is not casual
· The offer must be in writing.

· It must give an assurance to the offeree that it will be held open.

· If the assurance is contained on a form supplied by the offeree, the offeror must sign the assurance separately. (The purpose of this is to ensure that the offeror was aware of the term and is not bound by an assurance of irrevocability hidden in the offeree’s boilerplate)

If all these conditions are met no consideration required for option (firm offer), unless a time is specified the option remains open for maximum of 3 months.  In NY if not covered by 2-205 you can make an option under a NY state statute which does not apply only to merchants (yes you too can make an option).
Revocation: An offer is freely revocable before acceptance, in general. The reason for this free revocability is because we do not want people speculating freely at the expense of others.
· Exception to general rule is Firm offers and Options.

· Options can be created in 3 primary ways.

1.  Consideration

2. “firm offers” under the UCC.

3. Reliance by the offeree??? – in unilateral offer situations – and cannot be preparation to perform.
· The offeror must indicate intention by reasonable manner similar to the way offer was given.
· Revocation of an offer is not the same as withdrawal of an offer. An offer can be withdrawn if notice of withdrawal reaches the offeree no later than the offer does. This is important in reward poster type cases.
Lapse – a form of revocation.

An offer dissolves after a reasonable time, as long as it has not been accepted. An offer which states that acceptance must be made by a particular date is revocable prior to that date.

· Contracts can survive the death of either party Unless its for personal services.

· Offers do not survive the death of either party.

· Options survive the death of either party if practicable.

==(What is considered a reasonable amout of time before offer lapses? It depends on circumstances:

· Example: Rapid fluctuation in price of subject would make “reasonable time” short

· Usually offers made in a face to face conversation is deemed to continue only to the close of their conversations.

· Also offer may lapse if the exigency that brought it about has passed (example reward for information on arson during high arson spree, several years later when things are fine offer no good).

Rejection by offeree
Rejection by the offeree terminates the power of acceptance.  
· A manifestation of intention by the offeree is a rejection if it gives the offeror reason to believe that it is the offeree’s intention not to accept the offer.  (i.e. if offeror feels you have acted in manner to reject offer)
· A counter-offer is usually an example a manifestation of intention by offeree that offer regards as rejection. Unless the offeree is careful to mention that he does not reject the original offer.
Revocation due to Death or incapacity:
·  (exception is firm offers/options)
Acceptance:
**Offer may be accepted only by the person for whom the offeror intended to create a power of acceptance.
An acceptance is a voluntary act of the offeree whereby he exercises the power conferred upon him by the offer, and thereby creates the set of legal relations called a contract”

· Unless otherwise stated acceptance can be in any form that reasonably gives notice to the offeror that his offer has been accepted.

· Three general requirements for an acceptance by a promise can be identified:

· First, there must be an expression of commitment. Expressions of interest or acknowledgement that you received the offer is no good.

· Second, the commitment must not be conditional on any further act by either party. An acceptance is the ultimate step in making a contract, commitment cannot be conditional on anything else.
· Third, at least in traditional contract doctrine, the commitment must be one on the terms proposed by the offer without the slightest variation.  The offeror can make special requests required to confer acceptance, these must be followed.

Required Acceptance for:

· Unilateral offer – Contract created when the offeree tenders or begins the invited performance.  Preparation is not the beginning of performance.  If the offeree begins performance but does not finish the offeror can revoke.
· Bilateral offer – seeks Express return promise or when the offeree begins performance.

· Beginning performance can act as acceptance of a bilateral contract.  Preparation to perform is no good.
Notice of Acceptance – The offeror must receive notice of the acceptance for the offer to be valid.  This notice of acceptance can come in the form of conduct by the offeree.
Offeror has “full power to determine the acts that are to constitute acceptance”

· Offeror can dictate the method of acceptance. 

· Offeror can surrender his right to receive notice of acceptance (waive it)

· If an offer merely suggests a permitted (or even preferred) method of acceptance other methods of acceptance are not precluded. 
· In cases of Unilateral contracts that are accepted by performance, the offeree does not generally have a duty to then notify the offeror that acceptance has been made, BUT if the performance is something that would not automatically or reliably come to the offeror’s attention the offeree does have a duty to notify reasonably promptly that performance has been made.

Silence is not acceptance of an offer

· Unsolicited merchandise – the maker of the offer cannot require a consumer to make an affirmative act of refusal.  If the offeree wants to enter into an agreement and the offer said remaining silent could be considered acceptance then the offeree can bind the offeror (trick case in Blum page 69), but not binding on offeree – so offerors should never make offers like this.

· Ambiguous Action also cannot become acceptance. (example, acceptance cannot be “walk through your front door, when you leave your house”).

· EXCEPTIONS:
· If the offeree takes the benefit of a service or exercises ownership rights over the unsolicted good or land (remember this is common law, federal statute sometimes allows unsolicited mail for you to keep). 
· In the cases of services if the offeree watches the person do work (and worker thinks and offeree knows worker thinks he’s going to get paid but remains silent) then the offeree is liable. If however service is rendered when offeree not around, offeree not liable.
· Solicitation of the offer by the offeree.
· Prior business dealings have acknowledged this method of acceptance.
· Under 2-201 (between merchants) silence for 10 days following a written confirmation of a contract is binding – this is confusing because we aren’t really dealing with offer and acceptance here so don’t get confused all this does really is waive the offeree’s right to assert SOF defense.
-In NY and many other state, If you receive unsolicited merchandise, you have no obligation to return it or pay for it.  This does not cover mistaken deliveries.
Acceptance Under 2-206: Shipment of non-conforming goods

Unless otherwise indicated 

· Acceptance can be in any reasonable manner.

· In the case of an offer for the acceptance of goods, acceptance can be made by prompt shipment or a promise to ship promptly.  Acceptance can be made even with non-conforming goods. However if the offeree notifies the offeror that the non-conforming goods are not acceptance but a courtesy then no contract.
Mailbox Rule:

The acceptance is effective when it is dispatched, regardless if it ever reaches the offeror (however offeree does have the burden of proving it was mailed) The risk of uncertainty and of lost or delayed mail is on the offeror – reason being he can’t say he never got it – this is the safeguard feature of mailbox rule.  The method of delivery must be at least as quick and reasonable as the offer. Two EXCEPTIONS:
· The mailbox rule does not apply to irrevocable offers, for irrevocable offers the acceptance is upon receipt. This is because the offeree does not need the protection of the mailbox rule, which normally prevents the offer from being withdrawn in the time it takes for the acceptance to reach the offeror.

· In cases where the offeree changes mind and sends two differing letters:

· If acceptance is SENT first, the mailbox rule still applies – and contract has been made regardless which one arrive first, unless the rejection ARRIVES first AND the offeror relied on it.

· If the rejection is SENT first, then an acceptance is SENT, whichever gets to offeror first wins.
· Mailbox notes:
· A revocation by the offeror is effective only on receipt, (but if the offeree obtains knowledge of revocation indirectly, the offer lapses even if the offeror has not communicated the revocation).
· An acceptance is effective upon proper transmission by an authorized medium, unless it follows after a rejection or counteroffer, in which case it is effective upon receipt (if received first).
Mirror Image Rule – This an old common law concept.

The idea is that the terms of acceptance must match the terms of the offer.  If they do not match there is no contract and the acceptance with varying or additional terms is considered to be a counteroffer. UCC 2-207 has eliminated this rule for contracts for the sale of goods.

· “Last Shot” Doctrine – When acceptance does not match the offer, but some performance has taken place and a dispute arises as to which terms control, the party that sent the last form before performance usually prevails.  It is advantageous therefore to fire the “last shot” before performance.

· Battle of the Forms – In modern commercial transactions, where the parties often do not deal face-to-face and where offer and acceptance are often made via preprinted forms the “Mirror Image” rule leads to unfairness in two ways:

-One party does not perform – Since the forms used to form the contract are not identical the non-performing party uses this as an excuse to get out of agreement on grounds of invalid contract formation.

-Parties perform but dispute arises as to the terms of the contract. Under the “Last Shot” doctrine the party that sent the last form has an unfair advantage
UCC 2-207

Governs whether the writings of two parties have formed a contract AND if contract formed, What terms are part of the contract.

A definite and seasonable expression of acceptance  =( Operates as an acceptance even if it states terms additional to or different from those offered.  =( Unless acceptance is expressly made conditional on assent to the different terms.

Intended to eliminate the unfairness of the common law rule of “Mirror Image” 2-207 allows valid acceptance even if contains terms different from or additional to an offer.

Acceptance must still be: Seasonable (reasonable amount of time) & Definite (not too many terms are missing)
Terms that are generally considered to materially alter an agreement:

· Arbitration (debatable)

· In NY the burden is on the party advocating for arbitration to establish that the arbitration is not material term

· Other jurisdictions typical approach – burden of showing that arbitration is a material term is on the party opposing it.
· Warranty limitations

· What state’s laws govern the agreement

· Where the action for breach can be brought

· Time for delivery

· Time for payment.

FlowChart 2-207:
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Definiteness:
Contracts can be void to indefiniteness of terms.  However courts will enforce an agreement even if certain terms are left indefinite at the time of agreement.  The basic premise is that if the intent of the parties to agree can be shown and there is a reasonably certain basis for giving an appropriate remedy –courts will try to find a contract.  It is important to see that a fundamental requirement is that the parties have reached agreement. 2-204(3) is the primary UCC on point.
Many reasons why certain terms may have been left out – haste in drafting, reluctance ( one side didn’t want to raise a potentially difficult issue), forseeability (the parties didn’t anticipate the issue arising),  the terms may be difficult to narrowly define.

Factors to determine if the terms are reasonably definite:  
· The language of the agreement – Can the design of the contract be determined by words and terms mentioned.

· Prior communications and from references to external sources of terms, including trade and other standard terms used by industry/community etc. (example “first class theater”)

· Prior Dealings between the parties.

· Looking at implied intentions during negotiations.
· Can missing terms be implied or filled by industry customs/standards.

UCC Provisions for dealing with indefiniteness:

· No UCC but general rule is that no contract if no quantity agreed upon.

· UCC 2-204 (same as common law) Even if one or more of the contract terms is left indefinite the contract may not necessarily be invalid.

· UCC 2-305 (same as common law) 

· Lack of a price stated in contract does not end the contract. The UCC provides for a “reasonable price,” if nothing is said in regard to price or price is left open and never agreed. Reasonable is determined by reference to the market. Reasonable – can also be determined by court or by market or by 3rd party arbitrator.
· UCC 2-309 If delivery/Shipment time is left out, the court will assume a reasonable delivery time.
· UCC 2-310  If payment time is left out, payment is due at the time and place goods/title documents are delivered.
· UCC 2-311  In a failure to specify the assortment, the buyer will choose the assortment, Also Shipment methods left out are at the sellers option.
Indefiniteness in terms are harder to make a court compel specific performance (since harder to construe what is to be performed), it is easier for a court to compel damages. Damages are easier to find.

Courts often use Restitution and Reliance to satisfy parties hurt due to operating under an agreement that is unenforceable for indefiniteness.

· Restitution: Actually this is given when someone is hurt by a contract found to be invalid on grounds of indefiniteness.

· Reliance: Actually is awarded when an alleged indefinite contract is found valid and reliance damages are both the proof of the contracts validity and the damage award.

Note: 

· Courts are reluctant to bring the “reasonable price” assignment to bear on “open rental terms” where there is an option to renew at a future time – price being the agreed price of parties of future rental value of location. The court feels that type of language is too indefinite and unlike plain lack of price will not assign a reasonable price when the parties could of provided a method of determing the method of renewal rent calculation (i.e. the parties were lazy, the thought of it but made didn’t flesh it out).
· Also you cant beef over relatively small terms because that is like trying to get out of huge deal on the BS grounds that you never reached agreement on the insignificant term.

Statute of Frauds:

Statute that determines what contracts have to be in writing. Merely a defense asserted against the enforcement of a contract, satisfaction of the statute of frauds does not prove a valid contract.
Four Types of Contracts that fall within the Statute:

1. SALE of GOODS > $500:

UCC 2-201:
(1) a contract for the sale of goods for the price (not necessarily the value) of $500 is not enforceable unless there is some written AND 

· & SIGNED  by the party against whom enforcement is sought.

· And only enforceable up to Quantity specified in the writing. So must state qty.
· Signed writing make signor bound but not non-signor.

· Does not apply to brokers or agents of goods Also does not apply to leases of goods.

(2) Between merchants:

· If a written confirmation is sent to the resisting party in reasonable time AND the resisting party (receiver) knows or has reason to know the confirmations contents, it satisfies the statute unless written objection received within ten days. This doesn’t prove contract – ONLY Prevents use of SOF defense. Example we reached an oral agreement and then I sent a written confirmation outlining what we agreed to, if you don’t respond to it your merchant ass is bound.
2. Contracts in Land:

Broadly construed can govern any consideration given for contract for sale of land, consideration can be money or something else.  Covers leases and easements, contracts, rights or power over land. Includes present and future interests. But does not cover license to use the land.
-Commonly regarded that things growing on land, timber/crops, are goods. However Minerals and Oil might be regarded as contracts in land.  The way to determine is to see who is to sever the property to be sold, from the land.  If it’s the buyer who needs to extract it, (oil drilling) then it’s a contract for land.

3. Suretyship:

A surety is a person who is liable for the duty of another person (prinicipal debtor).  The liability is only secondary, you only pay if the primary creditor fails to pay.
Instances NOT within Suretyship Provision:

· -This is different from an Indemnity in that in an Indemnity A is liable to B for its debt to C. Here A is liable to C for the debt owed to C by B.

· -Extension of credit to promisor: Cts have held that a promisor is not a surety when. A promises to pay B for services conferred on C. A owes direct duty to B. 

· -Novation – A owes C a debt and C accepts B’s oral promise to pay the debt or do something else in immediate satisfaction of A’s duty to pay it, A’s duty to C is discharged. There is nothing for B to be a surety of - so not covered under the provision of SOF.  C must not have reason to know that B is a surety, B must make it so that C knows B personally assumes all obligation.

· Main Purpose RULE: IF the promisor’s chief purpose in making his promise of suretyship is to further his own interest –  then not covered by sof.  Look out to see if alleged surety receives consideration if he does then probably not a surety. A selfish motive sometimes is not enough surety must receive a real direct economic benefit to remove him from surety status. ( stockholder that promises to be guarantor of debt of entire company in order to keep company alive may still be covered under provision since the benefit is rather tenuated).
· -If the obligee (person owed duty) does not have reason to know of existence of suretyship relationship then its not covered under this provision. C delivers goods to A and both A & B promise to pay,  and A is actually turning goods over to B and that A is actually the surety, then not covered.  The oblige was tricked and should not be held to the fact that there was no writing and so SOF says he gets nothing – So the rule of know of existence protects oblige.
· -When you already have a duty to pay and then you surety someone with same obligation, then not covered. Example – Partner promises to pay a debt of the partnership, provision doesn’t apply because a partner is liable for partnership debts irrespective of the suretyship promise.

· Co-Signors may not be surety if both have primary responsibility to pay the debt.

4. One-Year Provision:

Covers all agreements that require longer then year to perform, and requires they be made in writing.

Very literally construed.  If there is any possibility that the contract can be performed within one year (in one year or less), the contract does not fall under the statute of frauds.  
· In measuring the period, the two points of reference arethe time of the making of the contract AND the time when performance is to be completed – Thus a ten-month employment contract is not within the statute if performance is to begin at once, but it IS within the Statute if performance is not to begin until 3 months after the contract is made.
· If any promise of either party cannot be fully performed within the one year period, the entire contract is within the statute, and it cannot then be enforced against EITHER party unless it is satisfied (signed) as to that party. Because full performance will take longer then year.
· A contract to work for one day, 13 months from now the provision applies and the agreement must be made in writing to satisfy the SOF.

· A contract to insure for more then a year is theoretically not covered by provision/ statute since the event can happen within the year.

· Problems with this include contracts dealing with a persons life, since death can happen within a year. States have dealt with this be creating a LIFETIME provision supplementing the One-year provision (NY has it), whereby Wills and other contracts dealing with life are now covered under the SOF and not part of one-year provision. So promise to work for life not coverd by the statute UNLESS state has Lifetime provision.
· A distinction is made between performance on one hand and excuse on the other. If I “promise to work for you for five years” – obviously I’m excused if I die within a year, however its not really performance, so that agreement IS covered under the SOF however if I “promise to work for you for five years unless I die” that language make my death full performance and therefore its covered under the provision, since performance can be made within the year.
· Courts are SPLIT as to whether: Termination is also differentiated from performance. If we either or both of us have a right to terminate agreement within one year we are still required to comply with SOF and are covered by this provision IF termination is not considered performance by the court. Restatements finds that the termination is performance. Another problem is whether power of termination of cause counts as a power of termination for this purpose.

· Unilateral Contracts:  ??
How the SOF can be Satisfied:
· Issues have arose as to whether tape recordings, emails, telex are to be considered writings.
· A writing requirement of the SOF can be satisfied by piecing together several writings, 
· and may have been written at different times. 
· It need not even have been delivered or communicated to the other side.

· Writing Should

· Identify the parties to the contract and show that a contract has been made by them or offered by the signatory to the other

· Indicate the nature of the contract and its subject matter.

· State the essential terms of the promises to be performed under the contract. Essential terms are an issue of contention. UCC 2-201 clarifies it a bit in goods cases.

· Signature:

· The statue’s requirement that the writing be signed is not applied with rigor.  The modern test is whether the other party reasonably believes that the asserted signer’s intention is to authenticate the writing as the asserted singer’s own.  Under the UCC a signature includes any symbol that is sufficient to authenticate writing.

· Need not be signed by both parties, it is enough that it be signed by the party against whom enforcement is sought.

· Signature may be made by agent.

· If the contract is pieced together by several writings, the signature requirement must be satisfied with respect to the entire memorandum. 

· So if there are several signed writings – OK

· If there is one signed writing that refers ( this can be shown in a variety of ways) to other non-signed writings – OK

· Note 2-201(2) provided that if merchants, unsigned enforcement can be made.

· As a general rule, part performance does not of itself make a contract within the SOF enforceable. It may however give the part performing party an argument based on reliance or at least a right to restitution. These exceptions are based on the premise that part performance affords reliable evidence of an agreement.  Part performance has therefore no effect under the suretyship provision since there the provision is intended to act as a cautionary and evidentiary role. If we allowed part performance it would defeat that cautionary intent of having the SOF req. for suretys.
· Goods cases, part performance only shows contract if payment is given and part performance is received. See the coverage of part perf. Above.

Special Exceptions to SOF:

· Specially manufactured goods 2-201(3)(a). and not suitable for sale to others in the ordinary course of the seller’s business becomes enforceable if seller make a substantial beginning on manufacturer or commitments for their procurement. SEE Reliance.
· Admission 2-201(3)(b) party against whom enforcement is sought admits in court that a contract for sale was made.
· Goods accepted and paid for. 2-201(3)(c) 
Oral Recission and Modification 
· UCC covers this for goods in 2-209:

· Just because an agreement is governed by the SOF, does not necessarily prevent its modification ORALLY.
· IF the agreement as modified however is within the SOF, the statute must be satisfied in order for new agreement to be enforceable. 
· Even if the original agreement was not covered by SOF, SOF governed modifications must satisfy SOF.
· If original agreement covered by and satisfied the SOF, then modifications of non-essential terms (probably only qty is unquestionably essential) do not need to conform to SOF. The original writing can still be used to satisfy the SOF (left standing).
· If either party materially changes its position in reliance on an oral modification, modification may be enforceable despite SOF.
· Recission- Discharges all remaining duties on each side. Rescission Does not come within the statute. Subject to exceptions
· Sales of Goods – UCC 2-209(2) – Written contract CANNOT be orally rescinded if there is no “oral modification or rescissions clause” in the agreement, unless one of the parties relies to its detriment on the oral rescission.
Policing The Bargain:
Even when a contract meets the requirements for enforceability: Assent, Consideration, SOF compliance. There are still instances where the law may refuse nonetheless to enforce the agreement. Such mechanisms are know as “policing the bargain.”

· Status of the Parties – Some classes of persons are disqualified from committing themselves by contracts.

· Behavior of the parties – how the parties bargained in fact (duress, fraud etc).

· Substance of the bargain – despite the fact that generally courts will not inquire into the adequacy of consideration.

· Public Policy

Status:

Capacity of the persons entering into contract.

· Minors – The contract made by person prior to the age of majority is voidable.

· The contract can be disaffirmed up until the reasonable time after reaching majority.

· The other party (not minor) cannot disaffirm the contract – contract is valid until disaffirmed by minor.

· Mental Incapacity – includes not only the insane, but also mentally ill, senile, retarded or INTOXICATED. Two Methods of approach – use both analysis on exam. Page 235 horn.
· Cognitive Rule – Can the Person understand the nature and consequences of the transaction.

· Modern Rule - Unable to act in a reasonable manner in relation to the transaction even if the cognitive ability is unimpaired (cannot control the conduct because of mental incapacity) AND the other party has reason to know of the condition (transaction is not of the nature that reasonably competent person would have made).
Behavior (Overreaching/Procedural Unconsionability 2-302) : 
The contract is voidable when advantage was gained through gross unfairness in the process of bargaining: I see Behavior as being the Procedural Unconscionability of the contract. 
· Concealment and Misrepresentation

· Fraud 

· Intentional deceit and 

· Justifiable detrimental reliance.

· Reliance was reasonably foreseeable to that the party that caused it (misrepresentation was material).

· Remedies Include: Money Damages or Contract Recision.

· Concealment:   In order to determine if non-disclosure can make a contract invalid look at- Good Faith and Fair Dealing:

· Is the fact not being disclosed Material (i.e. alter buyers decision)?  

· Is failure to disclose this fact intentional?

·  Is it something that is ordinarily assumed otherwise? (termites extremely rare in swinton area, so owner had a duty)
· Duty to speak?

· Is the information something that the buyer could’ve gained through normal due diligence? Did seller prevent buyer from gaining information?

· Misrepresentation – Affirmative statements – lies 
· Misrepresentation does not have to be intentional. A negligent or innocent misrepresentation may be enough to avoid a contract if it is about material fact.

· OPINION – special statements which the seller can make without fear of misrepresentation

· However if party holds himself out as an EXPERT opinions can be found misrepresentation. Also if opinion given by someone with fiduciary or other special relationship.
· Mistake: 

· Misrepresentation that voids a contract occurs if one party know that the other party is laboring under a mistake as to the contents or effect of a writing the embodies the agreement.  

====( In order to avoid a contract on the ground of misrepresentation the recipient must show not only reliance on the misrepresentation, but also that the reliance was justified.

· Duress – Restraint or danger, either actually inflicted or impending, which is sufficient in severity or apprehension to overcome the mind of a person of ordinary firmness.

· Duress via threat: Threat must be found improper AND the threat must be found grave enough to induce victim’s assent.

·  Economic Duress: It must appear that the threatened party could not obtain goods from another source of supply. 

· Threat of legal action not neccessarily Duress if you have a basis to threat.

· Not all rightful actions however are valid (“sign this or ill fire you” – maybe duress)

· Pre-Existing Duty Rule
· Common law rule that there is no consideration (no valid contract) if a party promises to do what is already legally obligated to do.  Issues arise as to when a valid contract modification is done then.
· Cop can’t collect reward for capture of criminal – is an example.
· You can avoid the Pre-existing duty rule in contract modification by:
· For the promisee to do or promise to do something in addition to performing the pre-existing duty. Thus making for consideration.
· Another way is for both parties to rescind the original contract, leaving them free of any obligation, and then to make a new contract on the desired terms.
· In determing if Pre-existing duty rule should apply also look to see if additional modification:
· Was a result of unforeen difficulties (rock instead of soil), if it is you ct. may allow the modification to be binding.
· In NY an agreement to modify a contract will not be invalid for the lack of consideration, provided it is in writing and signed.

· UCC 2-209(1): Destroys Pre-existing duty rule in the goods realm.  And requires no new consideration to modify contract. However:
· Must satisfy SOF provisions if applicable ( but writing is not a must).
· Also Good Faith must be reason for modification.
Unconscionable 2-302 Substantive Unconscionability.
UCC in goods area allows courts to invalidate contracts they find unconscionable 
Also allows them to limit just the application of certain parts of contract. In order to find unconscionability:

· Terms are so extreme as to appear unconscionable according to the mores and business practices of the time & place.

· Also look for unreasonably favorable contract terms for one side. Unduly appressive terms. 
· Is choice/ competition  present in the market.

· SURPRISE, is there an element of.

· Unequal bargaining power – relative knowledge of parties.

· Adhesion Contracts:

The means by which one party may impose its will upon another weaker party. Typically standardized contracts. Usually no oppty to bargain at all, “take it or leave it.”

Doesn’t necessarily make contract invalid just because its an adhesion contract, you must also show that there is an unconscionable aspect to it.  Mainly they are fully enforceable unless – 

· Does not fall into reasonable expectations of other party – surprise.

· Terms are too unreasonable. Also see other unconscionability factors. See above.
Public Policy:
· Illegality – The wrongdoer is left without a remedy from the court, even to the extent of avoiding payment of goods or services already received. Other remedies include binding one party but not another. Or partially enforce the contract.  The nature of the illegality will be taken into account, i.e. – licensing laws.
· Look at the intent of the licensing laws, is it to insure public safety or just to raise funds? Just because someone does something without a license doesn’t mean that they automatically void court protection. Violation of licensing statutes that are enacted to protect the public will void a contract (fake MD license).  Violation of the licensing statutes that were enacted to merely raise revenue do not void the contract, (example fake taxi medallion)
· Contract that substansially violate public policy but not specific statute, can be void.

· Exculpatory Clauses: 
· A party generally can exempt itself from liability or limit its liability in tort for harm caused by negligence( not intentional or reckless), as long as the provision is not unconscionable.  Unless in exceptional cases and the following exceptions:

· Employer cannot exempt itself from liability in negligence to employee.

· A common carrier or public utility cannot exempt itself from liability in negligence to one it has contracted to serve, although it may be able to limit amount of liability.

· SOME courts even limit exculpatory clauses in residential leases

· Look at the conditions under which those exculpatory clauses were signed to determine their weight: 

· Easily understood?

· Readily apparent?

· Market was competititive?
Exam Approach:

· Is there assent, offer and acceptance?

· Is there valid consideration?

· Does it satisfy the SOF if necessary?

· Are there any defenses to the contract?

· Capacity (Infirmity, infancy, intoxication)

· Behavior (Duress, misrepresentation, Fraud)

· Substance (Illegality, Unconscionable)

· Possible Remedies due to damage?
No
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No





1) Are we in 2-207. We are if we are dealing with K and sale of goods.





Refer to common law





Are there differing or additional terms between the accept and offer?





Contract Formed





Yes





Is the acceptance in the form of a 2-207 counter offer, which says that the acceptance is conditional upon the offeror accepting the varying terms?





No





Are the parties Merchants (as opposed to Consumers)?





If the acceptance is not a UCC counteroffer then there is a contract and the additional/varying terms will be treated as proposals





No





Three possibilities:


The offeror can reject the offerees UCC counter-offer


The offeror can accept the counter offer – Making for CONTRACT


The parties might use conduct that shows existence of a contract, i.e. begin performing even if writings don’t show K formation.  Go to UCC 2-207(3) (last box.)





Yes





YES, and the terms are Additional.





Yes, terms  and terms varry





Courts are split over varying terms:


1)MINORITY say apply the new offeree’s terms and get rid of the original condition.





2)MAJORITY Conflicting terms knock each other out “Knockout Doctrine” Replace with UCC gap fillers. (see sub3)





Subsection 2


Between merchants the additional terms will become part of the contract unless:


They materially alter it


The offer expressly limits acceptance to the terms of the offer.


Notification of objection has already been given or notification of objection is given in reasonable amount of time.





Subsection 3:


The terms of the contract that they agree upon are used in K and the terms of the contract that they disagree are not incorporated, the court will use the gap fillers from the code. i.e(. delivery within a reasonable time, Payment at time of delivery, etc.)








