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I. Objections & Competency of Witnesses

A. Fed. R. Evid. 601 General Rule of Competency
i. Everyone is competent to be a witness except as otherwise provided in these rules. However, in civil actions and proceedings, with respect to an element of claim or defense as to which State law supplies the rule of decision, the competency of witnesses shall be determined in accordance with State law.

a. Presumption of Competence: everyone is presumed to be competent to testify, so long as the testimonial qualifications of the witness are established, these include:
(i) Personal Knowledge (FRE 602); and

i. ability to perceive,

ii. sufficient powers of memory,

iii. ability to communicate

(ii) Knowing the difference between truth and falsehood and having the willingness to testify truthfully (FRE 603).

i. Fed. R. Evid requires all testimony to be given under either an oath or an affirmation.
ii. Witness proffering testimony must comprehend the gravity of the responsibility attributed to a testimony under oath

ii. Limitations in Scope: The Fed. R. Evid 601 limits the general presumption of competency in two respects:

a. Limitations provided by the Federal Rules of Evidence, which include:

(i) Fed. R. Evid. 602 Lack of Personal Knowledge 

i. Witness may not testify to a matter unless evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter.
ii. Evidence of personal knowledge may include witness testimony from personal perception. 

1. must have observed or had an opportunity to observe

2. must have perceived by senses

(ii) Fed. R. Evid 603 Oath or Affirmation
i. Before testifying, every witness shall be required to declare that the witness will testify truthfully, by oath or affirmation administered in a form calculated to awaken the witness’ conscience and impress the witness’ mind with the duty to do so.
1. Fed. R. Evid 603 does not categorically exclude testimony by children. As long as, prior to inquiry a foundation is properly laid and it is established that the testifying child is capable of understanding the duty to testify truthfully. 
b. Limitations provided by State law, which include:
(i) NY CPL 60.20 Testimony by Children
i. In criminal cases, a child under 9 who does not understand the nature of an oath may give unsworn evidence if the court is convinced (following a voir dire) that the child has sufficient capacity to perceive and recall.
1. voir dire must demonstrate that the child appreciates the difference between truth and falsehood, the necessity for telling the truth and the fact  that a witness who testifies falsely may be punished

2. Any child 9 or older may only testify under oath

ii. A defendant may not be convicted, however, based solely on such unsworn evidence. 

1. Absent further corroboration by other evidence (including but not limited to forensic or expert evidence), a criminal defendant can not be convicted. 

iii. If a defendant calls a child under 9 to testify, the offered unsworn testimony is sufficient to be sole grounds for acquittal.

(ii) NY CPLR 4519 “Dead Man’s Statute”
i. A witness is incompetent to testify during the trial of a civil action if:

1. the witness is a party or a person “interested in the event”;

2. the testimony is offered against a person who claims her interest in the action directly from a decedent or mentally ill person; and

3. The testimony concerns a personal transaction or communication between the interested witness and the decedent or mentally ill person. 

a. A claimant can not testify as to communications or transactions with a deceased person or a mentally ill person in an action brought against that person, the person’s estate or the person’s interests as represented by a third party. 

i. Applies in civil actions only

ii. No federal “Dead Man’s Statute”

(iii) People v. Hughes  Hypnosis
i. A witness who had no memory of an event until after undergoing hypnosis is incompetent to testify to her post-hypnotic recollections. 
ii. There are four different approaches to testimony based on hypnotic experience.
1. Witness per se competent – hypnosis is not ground for exclusion 
2. Witness is per se incompetent – no hypnosis-produced testimony is admissible.
a. Modified Incompetence (NY Rule) – only pre-hypnotic testimony is allowed
3. Witness competency is contingent on safeguards which must be in place throughout the process
a. Neutrality of the hypnotist, session is recorded; record of pre-existing memories is preserved, etc.
b. NJ approach.
4. Case-by-case assessment of testimony produced by hypnosis.
a. Rock v. Arkansas precedent 
II. Authentication

A.  Fed. R. Evid 901 Requirement of Authentication or Identification
i. General provision: The requirement of authentication or identification as a condition precedent to admissibility is satisfied by evidence sufficient to support finding that the matter in question is what its proponent claims. The following a non-exclusive list of examples of authentication or identification in conformance with the rule:

ii. Types of Evidence:

a. Real Evidence – Evidence that has a direct relation to the case and to the facts in issue; tangible evidence

(i) A gun used in a murder 

i. All real evidence must be authenticated 

b. Demonstrative Evidence – used to portray aspects of the case; typically things created for the trial to help the jury in deliberation.

(i) Model of the gun used in the murder 

iii. Methods of Authentication: Writing
a. Testimony of a witness with knowledge. Testimony that a matter is what it is claimed to be
b. Non-expert opinion on handwriting; as to genuineness of handwriting, based upon familiarity not acquired for purposes of the litigation. 

c. Comparison by trier or expert witness; comparison with specimen which has been authenticated.

(i) The Reply Doctrine: Where a writer addresses a letter to a recipient, a response to that letter is evidence that it was written by the recipient of the initial letter. 
iv.
Distinctive Evidence
d. Distinctive characteristics and the like; appearances, contents, substance, internal patterns or other distinctive characteristics, taken in conjunction with circumstances.

(i) If the evidence does not possess any distinctive characteristics, then a chain of custody must be established

v.
Telephone Conversations and Voice Authentication
e. Voice identification: identification of the voice, whether heard firsthand or through mechanical or electronic transmission or recording, by opinion based upon hearing the voice at anytime under circumstance connecting it with the alleged speaker.
f. Telephone conversations; by evidence that a cal was made to the number assigned at the time by the telephone company to a particular person or business, if

(i) In the case of a person, circumstances, including self-identification, show the person answering to be the one called, or

(ii) In the case of a business, the call was made to a place of business and the conversation related to business reasonably transact over the phone. 
vi.
Public Records and Reports
g. Public records or report; evidence that a writing authorized by law to be recorded or filed and in fact is recorded and filed in a public office, or a purported public record , report, statement
(i) Must show that the writing is one authorized by law to be recorded; and

(ii) Is from a public office where such items are customarily are kept

i. All photos and videos must fairly and accurately depict the subject matter.

h. Ancient documents or data compilation.

(i) Is in such condition as to create no suspicion concerning its authenticity

(ii) Was in the place where it, if authentic, would likely to be, and

(iii) Has been inexistence 20 years or more at the time it is offered

vii.
Process of Systems
i. Evidence describing process or system used to produce a result and showing that the processor system produces an accurate result. 
B. Fed. R. Evid. 902 Self-authentication
i. Extrinsic evidence of authenticity as a condition precedent to admissibility is not required with respect to the following:

a. Domestic public documents under seal. A document bearing a seal purporting to be that of United States , or of any State, district, Commonwealth, territory etc. 

(i) Or of political subdivision, department, officer or agency thereof, and a signature purporting to be an attestation or execution.

b. Domestic public documents not under seal. A document purporting to bear the signature in the official capacity of an officer or employee of any entity, having no seal, if a public officer having a seal and having official duties in political subdivision certifies under seal that the signer has official capacity and that the signature is genuine.
c. Foreign public documents

d. Certified copies of public records

e. Official publications. Books, pamphlets, or other publications purported to be issued by public authority.

f. Newspapers and Periodicals. Printed material purported to be news papers and periodicals.

g. Trade inscriptions and the like. Inscriptions, signs, tags or labels purported to be affixed in the course of business and indicating ownership, control or origin.

h. Acknowledged documents. Documents accompanied by the certificate of acknowledgement executed in a manner provided by law by a notary public or other officer authorized by law. 
i. Commercial paper and related documents. 

j. Any signature, document or other matter declared by Act of Congress. 

k. Certified Domestic Record of regularly conducted activity that would be admissible under hearsay exception for business records. 

III. Best Evidence Rule and Judicial Notice

A. Fed. R. Evid. 1002. Requirement of Original 

i. To prove the content of a writing, recording, (letters, words or numbers, or their equivalent) or photograph (still photos, X-rays films, video taps and motion pictures), the original writing, recording or photograph is required, except as otherwise provided in these rules or by Act of Congress. 

ii. The Best Evidence Rule applies to writings and only when:
a. The case turns on a written document that defines legal rights of parties; the matter that would not exist in the eyes of the law if no writing existed:
(i) Patent

(ii) Promissory note/mortgage

(iii) License

(iv) Divorce decree (because dissolves a legal relationship)

b. A fact in issue is revealed by contents in the writing

(i) Some facts that are proved by writing 

B. Exceptions to the Best Evidence Rule

i. Fed. R. Evid 1003. Admissibility of Duplicates
a. A duplicate is admissible to the same extent as an original unless:

(i) A genuine question is raised as to the authenticity of the original; or
(ii) In the circumstances it would be unfair to admit the duplicate in lieu of the original.

i. No requirement that the proponent must establish non-availability of the original (can make copies minutes before trial)

b. NY CPLR 3539 – copies of the original are allowed only if the photo copies are made in a routine course of business.

ii. Fed. R. Evid. 1004. Admissibility of Other Evidence of Contents
a. The original is not required, and other evidence of the contents of a writing, recording, or photograph is admissible IF:

(i) Originals lost or destroyed. All originals are lost or have been destroyed, unless the proponent lost or destroyed them in bad faith; or
(ii) Original not obtainable. NO original can be obtained by any available judicial process or procedure; or
(iii) Original is in possession of the opponent. At a time when an original was under the control of the party against whom offered, that party was put on notice, by the pleadings or otherwise, that the contents would be a subject of proof at the hearing , and that party does not produce the original at the hearing; or
(iv) Collateral matters. The writing, recording, or photograph is not closely related to a controlling issue. 
iii. Fed. R. Evid. 1006. Summaries
a. The contents of voluminous writings, recordings, or photographs which can not conveniently be examined in court ay be presented in the form of a chart, summary or calculation.
C. Judicial Notice 
i. Fed. R. Evid 201 Judicial Notice of Adjudicative Facts
a. A judicially noticed fact must be one not subject to reasonable dispute in that it is either :
(i) Generally known within the traditional jurisdiction of the trial court; or
(ii) Capable of accurate and ready determination be resort to sources whose accuracy can not reasonably be questioned. 
i. Principles of science that had reached general consensus will be taken on judicial notice
ii. The test is not the knowledge of the judge but the general knowledge.
iii. Judicial notice only involves adjudicative facts. 
1. never legislative facts
2. never law – judges know the law
b. When discretionary. A court may take judicial notice, whether requested or not.
c. When mandatory. A court shall take judicial notice if requested by a party and supplied with necessary information. 
d. Opportunity to be heard. A party is entitled upon timely request to an opportunity to be heard as to propriety of taking a judicial notice and the tenor of the matter noticed. In the absence of prior notification, the request may be made after judicial notice had been taken.
e. Time of taking notice. Judicial notice may be taken at any stage of the proceeding.
(i) Judicial notice could be taken even on appeal
f. Instruction jury.
(i) In a civil action or proceeding, the court shall instruct the jury to accept as conclusive any fact judicially noticed.
(ii) In a criminal case, the court shall instruct the jury that it may, but is not required to, accept as conclusive any fact judicially noticed.
i. Defendants in the criminal trials have a right to have all the findings to be made by the jury
ii. NYCPLR 4511 – judicial notice rule is the same. 
IV. Relevance
A. Fed. R. Evid. 401. Definition of Relevant Evidence 
i. “Relevant evidence” means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence. 
a. any tendency to make existence of that fact more  or less probable it would be without that evidence
b. assessed by common sense, logic, human experience
c. low standard of admissibility 
d. the evidence does not have to necessarily prove anything
(i) Ex: a person who expresses intent to do something is more likely to act upon the intention as opposed to one who never expressed any such intent.
(ii) Ex.: if evidence bears on witness’s credibility it is prima facie relevant.
ii. The Two-Part Test of Relevancy
(i) Probative relationship between the piece of evidence and the factual proposition to which the evidence is addressed. The evidence must make the fact more or less probable
i. Only relevant evidence can be probative. Speaks to the strength of relevance of evidence. 
1. undisputed facts are relevant but of low probative value
ii. Some tendency will suffice (very minimal threshold)
iii. To be relevant, the evidence needs not to exclude other references. So long as the one you need to draw is rationally supported by the evidence.
(ii) Evidence must be material or of consequence. Evidence that has consequence or bearing on a particular case under the substantive law.
i. The evidence is relevant if it has some tendency to prove a material or elements of substantives law. 
iii. Fed. R. Evid. 402 Relevant Evidence Generally Admissible
a. All relevant evidence is admissible, except as otherwise provided by the Constitution of the United States, by Act of Congress, by these rules, or by other rules prescribed by the Supreme Court pursuant to statutory authority. Evidence which is not relevant is not admissible.
b. Types of Evidence

(i) Direct Evidence – evidence for which no chain of inferences; where only one inferential step

i. Eyewitness testimony 

(ii) Circumstantial Evidence – evidence that does not directly prove the fact but provides a chain of inferences.
i. Evidence that creates links of inference, each link must add or diminish the tendency of the subsequent link’s probability.

ii. Circumstantial evidence tends to be more reliable then the 
B. Limitations on Admissibility of Relevant Evidence 

i. Fed R. Evid. 403 Exclusion of Relevant Evidence on Grounds of Prejudice, Confusion, or Waste of Time.
a. Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury or by consideration of undue delay, waste of time, or needless presentation of cumulative evidence.
(i) Courts are given latitude in deciding whether the probative value of evidence is outweighed by the policy or efficiency consideration.

i. Test for review is: abuse of discretion

(ii) The presumption is usually in favor of admissibility (i.e. the danger of prejudice or delay must substantially outweigh relevance)

i. The prejudice must be unfairly prejudicial

ii. The prejudice must take away from the probative value of evidence and create an improper or illogical force driving the decision

1. Ex.: emotion overpowers logic

2. Ex.: a gory picture of a body at the murder scene

(iii) Undisputed Facts – Fed. R. Evid 401 does not require a matter to be in dispute to be relevant.

i. Some states define relevant evidence as “disputed facts”

ii. Ex.: Old Chief v. US – (applies to the status of defendant): in light of stipulation by criminal defendant as to the prior felony, the evidence of prior crime and its name is relevant but prejudicial.
1. prosecution with its burden needs evidentiary depth to tell a continuous story – but not when the fact sought to be admitted is status of the defendant

ii. Fed. R. Evid. 105 Limited Admissibility 

a. When evidence which is admissible as to one party or for one purpose but not admissible as to another party or for another purpose is admitted, the court upon request shall restrict the evidence to its proper scope and instruct the jury accordingly.

(i) A party who seeks to restrict evidence may ask for redaction or restricting instruction to the jury.

(ii) Be ware, the limiting instruction by the judge will usually call the jury’s attention to the inference that otherwise might not have been made.

V. Preliminary Question of Fact
A. Special Application of Relevance Doctrine:
i. Fed. R. Evid. 104 (a) Preliminary Questions
a. Questions of admissibility generally. Preliminary questions concerning the qualification of a person to be a witness, the existence of a privilege, or the admissibility of evidence shall be determined by the court, subject to provisions of subdivision (b).

(i) In making its determination it is not bound by the rules of evidence except those with respect to privilege.

i. Ex.: a judge may use any type of evidence (even not admissible) in her determination as to preliminary question of relevance. 

ii. When the evidence is clearly relevant and the only obstacle to admissibility is a technical rule, the judge will serve as a fact-finder. He will consider the following:

1. hearsay 

2. competency of witnesses

3. qualifications of an expert

4. existence of a privilege

(ii) The presumption is that the evidence is relevant, but some facts need to exist for purposes of admissibility.

(iii) The court will make a decision of admissibility using the “preponderance of the evidence” standard. The jury at the time deliberation will apply the “beyond a reasonable doubt” standard.

i. If the preliminary fact is the same as an ultimate fact the jury will later decide at deliberation, the 104 (a) applies with instruction that the fact that the evidence is presented is not the indicator of its existence. The existence need to e proven beyond the shadow of a doubt.  

ii. Fed. R. Evid. 104 (b) Conditional Relevancy
a. When the relevancy of evidence depends upon fulfillment of a condition of fact, the court shall admit it upon, or subject to, the introduction of evidence sufficient to support a finding of the fulfillment of the condition. 

(i) Unlike in 104 (a), the evidence is not relevant and only becomes relevant if the jury finds a certain fact to be true. The irrelevance is similarly contingent on absence o such finding. 

i. Ex: contract is only relevant if signed by the defendant; if the jury finds that the defendant never signed the contract, the evidence of contract’s existence will be naturally disregarded.

ii. Ex: DA offers evidence of defendant’s possession of rat poison. The prosecutor lacks the supporting evidence of the cause of death being the rat poison. The evidence will be admitted, but only contingent on later produced corroborating facts, i.e. cause of death was poisoning. Absent such evidence, the jury will disregard it. 

iii. The 104 (b) situations include the following:

1. R. 901 (a) – authentications

2. R. 602 – personal knowledge 

3. Best Evidence Rule 

(ii) The jury decides whether the condition (a certain fact being true) has been satisfied for purposes of admissibility. IF not, then the jury will not be able to give such evidence the proper weight. 

i. The evidence is not relevant if unless a particular fact is true

(iii) The court will not automatically allow the jury to consider the evidence. 

i. Rule 104 (b) – in cases of conditional relevancy (i.e. when the relevancy of evidence depends upon fulfillment of a condition of fact) the court shall admit evidence “upon or subject to, the introduction of evidence sufficient to support a finding of the fulfillment of the condition”.
1. the court  need not believe that the preliminary fact is true; the court need only decide that a rational jury could reach that conclusion

2. Ex: a car accident. P’s car collided with D’s car. D has a passenger in his vehicle. After the accident P approaches D’s car and asked “What happened”? A voice from the car says “I don’t’ know, I fell asleep right before the collision”. It is a 104(b) situation because if the jury identifies the voice to be one of a passenger, it will automatically disregard it. However, if the statement from the car was “I don’t know the windows were fogged up” Then the admissibility of such evidence is determined by the judge under 104(a).
VI. Character Evidence 
A. Fed. R. Evid 404. Character Evidence Not Admissible to Prove Conduct; Exceptions; Other Crimes
i. Character evidence generally. – Evidence of a person’s character or a trait of character is not admissible for the purpose of proving action in conformity therewith on a particular occasion, 
a. Three reasons for admissibility of character evidence:

(i) Character is an essential element under the substantive law

i. rarely occurs

ii. no FRE on point 

iii. Ex.: Defamation – proving character is a defense under the Defamation Law. Negligent Entrustment Tort. 
iv. When character is part if a claim or defense under the substantive law the methods of proving it (R. 405 below) are: 

1.  community opinion;

2. individual opinion;

3. specific acts

(ii) Character evidence provides circumstantial evidence that a person acted in conformity with a particular occasion.

i. FRE 404, 413 & 415 address this issue

ii. Michelson Case: bribery of a federal agent. Defendant puts forth evidence of his honesty via 5 witnesses. 

iii. Only two methods of proving are allowed by FRE 404:

1. reputation; and

2. opinion

iv. NY only allows proof of character by defendant only via reputation  

(iii) Character evidence is circumstantial evidence with respect to one’s credibility.
B. Exceptions to Character Evidence Rule:
i. Character of Accused – In a criminal case, evidence of a pertinent trait of character offered by an accused, or by the prosecution to rebut the same, or if evidence of a trait of character of the alleged victim of the crime is offered by an accused and admitted under Rule 404 (a) 2 below), evidence of the same trait of character of the accused offered by the prosecution.
a. A defendant in a criminal case is allowed to introduce character testimony, either his own or of the victim. BUT if he opens that door the prosecution may rebut that evidence by introducing defendant’s character. 

b. The character evidence the defendant may introduce must be pertinent.

c. A defendant may only use two methods of introducing character evidence:

(i) Reputation – witnesses that will testify of defendant’s community standing.

i. Opinion – witnesses that will testify as to own perception of the defendant.

(ii) A defendant may never use the “prior specific instances” method of presenting character evidence. 

(iii) NYCPLR 6040(a): convictions of crimes that reflect adversely on the character trait that defendant had introduced must show the character trait the defendant put at issue – but strictly for purposes of rebuttal only.
i. May only be done by reputation evidence. 

d. Character of Alleged Victim – In a criminal case, and subject to the limitations imposed by Rule 412 (see below), evidence of a pertinent character trait of the alleged victim of the crime offered by an accused or by an accused, or by the prosecution to rebut the same, or evidence of a character trait of peacefulness of the alleged victim offered by the prosecution in a homicide case to rebut evidence that the alleged victim was the first aggressor. 
(i) Usually not relevant, but appears in homicide prosecution as inference that the victim was the initial aggressor. 
i. If the defendant opens the door by introducing evidence of the victim, prosecution may rebut that evidence by presenting character evidence of the defendant. 

ii. Fed. R. Evid 412 Sex Offense Cases; relevance of Alleged Victim’s Past Sexual Behavior or Alleged Sexual Predisposition:
1. Evidence generally inadmissible. The following evidence is not admissible in any civil or criminal proceeding involving alleged sexual misconduct except as provided in subdivision (2) and (3)
a. Evidence offered to prove that any alleged victim engaged in other sexual behavior
b. Evidence offered to prove any alleged victim’s sexual predisposition 
2. Exceptions to Rule 412: 
a. In Criminal Case, the following evidence is admissible, if otherwise is admissible under these rules:
i. Evidence of specific instances of sexual behavior by the alleged victim offered to prove that a person other than the accused was the source of semen, injury or other physical evidence;
ii. Evidence of specific instances of sexual behavior by the alleged victim with respect to the person accused of the sexual misconduct offered by the accused to prove consent or by prosecution; and
iii. Evidence exclusion of which would violate the constitutional rights of the defendant (i.e. due process rights).
b. In Civil Case, evidence offered to prove the sexual behavior or sexual predisposition of any alleged victim is admissible if it is otherwise admissible under these rules and its probative value substantially outweighs the danger of harm to any victim and of unfair prejudice to any party.
i. Evidence of an alleged victim’s reputation is admissible only if it has been placed in controversy by the alleged victim. 
3. Procedure to determine admissibility:
a. Proponent must file a motion describing the evidence intended to be admitted and purpose
b. Give notice to all parties and notify the victim or guardians 14 days prior to the trial. 
(ii) NY Rule: In self-defense cases, New York does not allow evidence concerning the character of the victim on the issue whether the victim was the first aggressor. However, if the defendant, at the time of the altercation, was aware of the victim’s reputation for violence or knew of the victim’s prior specific acts of violence, such awareness may be proven on the separate issuer of the defendant’s state of mind (fear). 
VII. Prior Bad Acts for Non-Character Purposes
A. Fed. R. Evid. 404 (b) Other Crimes, wrongs, or acts.
i. Evidence of other crimes, wrongs or acts is not admissible to prove the character of a person in order to show action in conformity therewith.
a. It may, however, be admissible for other purposes, such as
(i) Proof of motive; 
(ii) Opportunity;
(iii) Intent;
(iv) Preparation;
(v) Plan; 
(vi) Knowledge;
(vii) Identity; or
(viii) Absence of mistake or accident. 
i. To the extent the evidence of prior crimes, wrongs or bad acts does not speak to the defendant’s character – it is admissible.
ii. Evidence of prior crimes, wrongs or bad is subject to “unfair prejudice” analysis. The prejudicial value of such evidence may not outweigh the probative value.
iii. Acts may be criminal or acts of misconduct (quasi-criminal)
1. Ex. Evidence that the defendant had a key (as inference that he unlawfully entered the premises) – is not an act of misconduct.
2. Where the other crime had not resulted in conviction, it could be proven by other evidence or testimony. The fact-finder will determine whether the act took place or not. Usually it s a Fed. R. Evid. 104 (a) situation. BUT
a. In Federal court – if the other uncharged crimes create a preliminary question of fact – the fact of occurrence is decided by the jury pursuant to 104(b)
b. NY adopts the 104 (b) conditional relevancy analyses when the preliminary question of fact is the occurrence of the prior uncharged crime. 
iv. The other crimes, acts or wrongs need not be prior acts. Could be acts which occurred after the act at issue. 
v. Ex.: D runs P with his car. Prosecutor may admit evidence of prior joint bank robbery as circumstantial evidence of intent to eliminate P and retain the loot in its entirety. 
ii. NY Rule Admissibility of Uncharged Crimes for Non-Character Purposes (People v. Molineux):  Evidence of other crimes, wrongs or acts is admissible if intended to prove either of the following:
a. Motive
b. Intent
c. Mistake or Accident (absence thereof)

d. Identity
e. Common scheme or plan
(i) Fed. R. Evid 404 (b) is greater in scope then NY Rule. Federal rule allows admission of evidence if it falls into the non-exhaustive list above (KIPPOMIA – pneumonic), whereas NY’s (MIMIC) is limited to these 5 exceptions.
(ii) Doctrine of Chances – the “corpus delicti” (criminal element) is inferred by improbable occurrences. The prior crimes, wrongs or acts are admitted to create an inference that probability of a similar even reoccur is minimal.
i. Ex.: wives in a bathtub – criminality is inferred only when taken in aggregate and when similarity and repetition of circumstance is unlikely to be an accident. 
ii. Ex. Robbins – child suffered severe injuries within a six months period and while in care of the same individual. 
(iii) Modus Opearandi – is usually shown by prior crimes that were committed following the same unique pattern.
i. The greater is the similarity, the higher is the probative value. 
B. Procedure of Admissibility 
i. The Huddleston v. United States Four-step Analytical Approach – the trial court must engage in a four-step inquiry when determining the admissibility of uncharged misconduct evidence.
a. First, the evidence must be offered for a “proper purpose”
(i) This means the court must decide:
i. Whether admission of the evidence would violate the ban on character to prove conduct.
ii. Whether the relevance of the evidence depends on an inference as to the actor’s character.
(ii) As long as the evidence of other crimes acts or wrongs is not offered for purposes of drawing an inference of defendant’s character, the evidence is potentially admissible. 
i. The proponent of the evidence bears the burden if proving the purpose for which he seeks to admit it. 
ii. Simply stating that the evidence goes to “identity” or shows “intent” is not sufficient to satisfy the burden. The proponent must explain the logic reasoning in support of admissibility.
b. Second, the evidence must be relevant. The fact sought to be proved with the uncharged misconduct evidence must be “of consequence to the determination of the action”
(i) Ex.: because an action based on the doctrine of respondeat superior does not require any wrongdoing by the master, evidence of the master’s improper motive is not of consequence” to that claim. 
c. Third, the probative value of the evidence must not be substantially outweighed by the danger of unfair prejudice or other concerns of Rule 403 (Exclusion of Relevant Evidence on Grounds of Prejudice, Confusion, or Waste of Time)
(i) There will almost always be a significant potential for unfair prejudice.
(ii) If the matter for which the evidence of uncharged crimes is introduced is not in disputed, and therefore is relevant but of low probative value, such introduction is a waste of time and may potentially be distracting. 
(iii) The court (104 (a)) must determine whether the value of the evidence for its legitimate purpose is sufficiently great substantially to outweigh any of the 403 dangers. 
d. Fourth, pursuant to Fed. R. Evid 105, the court must issue a limiting instruction if a party requests it to do so, and may issue an instruction even in the absence of a request. 
(i) The instructions must inform the jury of the proper use of the evidence, and the court should set forth its instruction in clear understandable language. 
C. Fed. R. Evid 405 Methods of Proving Character
i. Reputation or Opinion. In all cases in which evidence of character or a trait of character of a person is admissible, proof may be by testimony as to reputation or by testimony in the form of an opinion.
a. On cross-examination, inquiry is allowable into relevant specific instances of conduct.
ii. Specific Instances of Conduct. In cases in which character or trait of character of a person is an essential element of a charge, claim, claim or defense, proof may also be made of specific instances of that person’s conduct. 
a. A prosecution may use the specific instances and conduct evidence to probe the witnesses credibility
b. The prosecutor must have good-faith basis for alleging the specific events evidence. 
(i) Defendant need not open the door to character evidence and may completely avoid credibility challenge by the prosecution.
c. Prosecution may introduce specific instances of conduct as evidence rebutting defendant’s character witness; but nothing is said as to whether the defendant may then rely on specific instances to rehabilitate his credibility. 
iii. Civil Actions – character evidence is not admissible for the purpose of proving action in conformity therewith on a particular occasion.
iv. NY Rule: Methods of Proving Character
a. When admissible as circumstantial evidence of conduct, character may be proven only by reputation. Opinion evidence and evidence of specific acts are not allowed for this purpose.
b. When character is admissible because it is an essential element of a claim or defense (e.g., defamation, negligent entrustment), character may be proven by reputation and specific acts.
D. Sexual Offenses 
i. Fed. R. Evid. 413 Evidence of Similar Crimes in Sexual Assault Cases
a. In a criminal case in which the defendant is accused of an offense of sexual assault, evidence of the defendant’s commission of another offense or offenses of sexual assault is admissible, and may be considered for its bearing on any matter to which it is relevant. 
(i) IF Government intends to use such evidence disclosure to the defendant is required. 
i. The crime charged must be of sexual nature and prior crime must be sexual assault (as defined in the statute)
ii. Prior offenses need not be convictions or need to be proved by witnesses
iii. No need to prove exact degree of sexual assault, any prior sexual offense would suffice. 
ii. Fed. R. Evid. 414 Evidence of Similar Crimes in Child Molestation Cases
a. In a criminal case in which the defendant is accused of an offense of child molestation, evidence of the defendant’s commission of another offense or offenses of child molestation is admissible and may be considered for its bearing on any matter to which it is relevant. 
(i) IF Government intends to use such evidence disclosure to the defendant is required. 
i. The prior offense must be one involving child molestation; a prior conviction on a rape charge will not suffice. 
iii. Fed. R. Evid. 415 Evidence of Similar Acts in Civil Cases Concerning Sexual Assault or Child Molestation
a. In a civil case in which a claim for damages or other relief is predicated on party’s alleged commission of conduct constituting an offense of sexual assault or child molestation, evidence of that party’s commission of another offense or offenses of sexual assault or child molestation is admissible and may be considered as provided in Rule 413 and Rule 414 above.
(i) NOT the rule in NY. 
iv. NY Rule: People v. Cook - New York does not allow prior sex crimes as evidence of propensity to commit same type of crime.
a. The prosecution must satisfy a Molineux non-character basis for admissibility of other-crime evidence, such as “distinctive MO” to prove identity.
b. In rape cases, however defendant’s prior sexual assaults on the same victim are admissible as circumstantial evidence of forcible compulsion on subsequent occasion if offered to prove common plan or scheme. People v. Cook.
VIII. Habit, Similar Events
A. Fed. R. Evid 406 Habit; Routine Practice
i. Evidence of the habit of a person or of the routine practice of an organization, whether corroborated or not and regardless of eyewitnesses, is relevant to prove the conduct of the person or organization on particular occasion was in conformity with the habit or routine practice. 

a. Habit – describes one’s regular response to a repeated specific situation. Person’s regular practice of meeting a particular kind of situations with a specific type of conduct, such as a habit of going down a particular stairway two stairs at the time. A specific response to a specific stimulus. 

(i) Habit evidence concerns the propensity of a person repeatedly to act in a certain manner in a specific situation. It does not convey a moral judgment about a person. 

i. The following must be established:

1. specific response

2. specific stimulus

3. frequency

ii. Thus, there are no limits on the type of evidence that may be offered to prove habit. No need to prove that person “always” or “almost always” engages in certain specific conduct in a specific situation.

1. The frequency element must be sufficient for the judge (104(a)) find sampling to admit the evidence. Time period within which the frequent conduct occurred is paramount.

2. Evidence that a person did so on only modest number of occasions generally would not be sufficient to prove the existence of a habit. 
iii. To qualify as a habit under Rule 406, behavior does not need to be automatic – behavior engaged in without conscious thought. Some behavior that requires conscious deliberation is also included. 

1. Ex: habitually checking all the gas burners before leaving the house; requires conscious thought and would be admissible. 

2. Similar to any other type of evidence, the admissibility of habit evidence is contingent on the Rule 403 analysis. It may be excluded if necessary to avoid unfair prejudice, waste of time, or other dangers.
b. NY Rule Habit
(i) The admissibility of personal habits is still in development. New York courts are hesitant to allow it in negligence cases. But in a products liability action, on the issue of the plaintiff’s contributory negligence in using the product, the Court of Appeals has held that habit evidence may be admitted when it consists of a deliberate, repetitive practice in which the person is in sole control of the circumstances
B. Evidence of Similar Events – Generally, events concerning other people and other events and other time frames are inadmissible. In some cases a party will seek to prove that an event occurred in a particular way using evidence that one or more similar events have occurred under similar circumstances. 
i. When such evidence is highly probative, evidence of other similar events will be admitted as circumstantial evidence to support an inference of unreasonable danger. 
ii. Similar events evidence is not evidence of propensity (tendency of a person to act in a certain way). Similar happenings evidence need not even be about the conduct of a person. 

a. Similar happenings evidence is morally and ethically neutral. 

b. Habit evidence refers to repeated conduct, whereas a single even can be a similar happening.

(i) Admissibility of similar happening evidence is determined by analyzing for general relevance and probative value. 

(ii) In the situation of similar events, courts tend to look for close similarity between the event at issue and the other events about which the party seeks to inform the jury. 

i. The other similar occurrences must be substantially similar in circumstances.

ii. Just as occurrence of other events under similar conditions is relevant, and admissible to prove unreasonable danger, the absence of similar accidents under similar conditions has a tendency to prove lack of unreasonable danger. 

iii. Ex. D may offer evidence that ever since a device was installed, there were no reports of injuries. 
IX. Policy-Based Exclusions 
A. Fed. R. Evid. 407 Subsequent Remedial Measures
i. When, after an injury or harm allegedly caused by an event, measures are taken that, if taken previously, would have made the injury or harm less likely to occur, evidence of the subsequent measures is not admissible to prove negligence, culpable conduct, a defect in a product, a defect in a product’s design, or a need for warning or instruction. 
a. This rule does not require the exclusion of evidence of subsequent measures when offered for another purpose, such as proving ownership, control, of feasibility of precautionary measures, if controverted, or impeachment. 
(i) Ex.: D testifies that the widget was safe. The evidence of subsequent remedial measures is inadmissible, because it can not be offered to prove negligence, culpable conduct or defect. However, if D testifies that the widget could not be safer, evidence of subsequent remedial measures proves feasibility. 

(ii) The reasoning behind the rule is promotion of self-regulation and incentive to fix the problem before more damage occurs. 

ii. NY Rule Evidence of Subsequent Remedial Measures
a. Evidence of subsequent remedial measures to prove fault or culpability is inadmissible when the theory of liability is based on negligence, including design defect in product liability cases. However,

(i) In a product liability case alleging strict liability based on the presence of a manufacturing defect, subsequent changes in process or design are admissible to prove that a defect existed. 

B. Fed. R. Evid. 408 Compromise and Offers to Compromise
i. Prohibited uses – Evidence of the following is not admissible on behalf of any party, when offered to prove liability for, invalidity of, or amount of a claim that was disputed as to validity or amount, or to impeach through a prior inconsistent statement or contradiction:
a. Furnishing or offering or promising to furnish – or accepting or offering or promising to accept – a valuable consideration in promising or attempting to compromise the claim; and
b. Conduct or statements made in compromise negotiations regarding the claim, except when offered in a criminal case and the negotiations related to a claim by a public office or agency in the exercise of regulatory, investigative, or enforcement authority.  
(i) There must be a disputed claim. Always look for a claim which is disputed as to amount or validity
i. Ex. An accident occurred and driver A offers to pay for property damages of the driver B. No disputed claim nothing to settle.
(ii) There must be a dispute.
i. A disagreement as to fault or amount.
(iii) There must be an adversarial position of parties involved.
i. The evidence will usually be relevant because one who negotiates or offers a settlement of a claim is more likely the not be admitting own fault. 
ii. Prohibition is based on a policy concern, which seeks to promote settlement of claims and keep the floodgates of litigation from widening. 
ii. Permitted uses – This rule does not require exclusion if the evidence is offered for purposes not prohibited by subdivision (a). Examples of permissible purposes include:

a. proving a witness’s bias or prejudice; 
b. negating a contention of undue delay; and

c. proving an effort to obstruct a criminal investigation or prosecution. 
(i) The law does not favor compromises when used to abuse the system
C. Prior Statements Made During Negotiation of a Claim
i. NY & FRE: Prior inconsistent statements can not be used to compromise credibility if the statements made in a course of negotiating a settlement. Unless
a. Where proof of settlement is a defense, substantive law allows admissibility of prior statements made in the course of negotiating a claim. 
(i) Establishing the satisfaction of an obligation under a contract is permitted. 
(ii) Rule 410 (below) is analogous in application in criminal cases
(iii) If a civil case was brought by a private party, any statements or conduct during the negotiations is inadmissible at a later criminal prosecution
ii. Civil Claim by Government Agency 
a. If the civil claim is brought by a government agency exercising “regulatory, investigative or enforcement authority,” conduct or statements during civil compromise negotiations are not prohibited in the criminal case.
(i) “When an individual makes a statement in the presence of government agents, its subsequent admission in a criminal case should not be unexpected. The individual can seek to protect against subsequent disclosure through negotiation and agreement with the civil regulator or an attorney for the government” 
i. Ex. SEC offers deal to an inside trader. In the course of negotiations statements are made which ultimately implicated the trader in evasion of taxes. Unless the trader made some arrangements precluding further disclosure, he should expect a imminent visit from authorities. 
iii. Fed R. Evid. 410 Inadmissibility of Pleas, Plea Discussions, and Related Statements
a. Except as otherwise provided in this rule, evidence of the following is not, in any civil or criminal proceeding, admissible against the defendant who made the plea or was a participant in the plea discussions:

(i) A plea of guilty which was later withdrawn;

(ii) A plea of nolo contendere;

(iii) Any statement made in the course of any proceedings under Rule 11 of FRCP 

(iv) Any statement made in the course of plea discussions with an attorney for the prosecuting authorities which do not result in a plea of guilty later withdrawn. 
b. However such statements are admissible:

(i) In any proceeding wherein another statement made in the course of the same plea or plea discussion has been introduced and the statement ought in fairness be considered contemporaneously with it, or

(ii) In a criminal proceeding for perjury or false statement if the statement was made by the defendant under oath, on the record and in the presence of counsel. 

D. Fed. R. Evid. 409 Payment of Medical and Similar Expenses
i. Evidence of furnishing of offering or promising to pay medical, hospital, or similar expenses occasioned by an injury is not admissible to prove liability for the injury.

a. Any type of expenses reasonably related to treatment or diagnosis of an injured individual 

(i) Ride to the hospital

(ii) Payment for X-Rays, prescription meds.

b. No requirement of a disputed claim

c. Promotes humanitarianism 

ii. Fed. R. Evid 409 – is not as broad as Rule 408. 

a. Does not cover statements made during the offer to pay for medical expenses

(i) Ex. P seeks to introduce evidence that D said – “It’s all my fault let me pay for you hospital stay”. Statement as to D’s fault will be admissible. 

i. Rule 408 excludes such statements to promote candor in negotiating a settlement. In cases of a Good Samaritan – there is a need to promote generosity, not candor. 
X. Hearsay
A. Fed. R. Evid. 801 Definitions 
i. Hearsay – is a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.
a. Statement is hearsay if it satisfies all four elements:
(i) Statement – is 
i. An oral or written assertion; or
ii. Non-verbal conduct of a person, if it is intended by the person as an assertion. (words or conduct will suffice)
iii. Statement must bear intent to communicate
1. crying is conduct, but it lacks the intent to communicate or an assertive message – not hearsay.

2. non-assertive behavior – circumstantial evidence of fact but done without any intent to communicate a message.

a. Ex.: The fact that people opened umbrellas allows for a reasonable inference of rain, however since the conduct was a response to a stimulus and not done with intent to communicate the fact of rain – not hearsay
(ii) Declarant – a person who makes a statement
i. Can never be a statement by an instrumentality or an animal 
(iii) “Out-of- Court” – statement made without an opportunity to subject it to cross-examination.
i. Witness on the stand may be the declarant, but testimony as to his prior statement is nonetheless hearsay, since was made out of court and was not subject to cross-examination
ii. Even if the statement was made in court and in connection to the same matter and even if introduced by the party with the same motive, the statement is deemed to be out-of-court statement since it was made before a different fact-finder. 
1. anytime where a statement made while not under oath, it automatically raises questions of credibility and qualifies as hearsay.
2. statements under oath – depositions, not made in front of a fact finder are hearsay. 
(iv) Offered to Prove the Truth of the Matter Asserted
i. It is only hearsay if the proof of the facts asserted in the statement is the reason why the statement is being proffered.
1. The First Inference Rule – the rule helps to identify whether the statement is offered to prove the truth of the matter asserted.
a. A statement is “offered to prove the truth of the matter asserted” only if the first inference from the statement must be true in order for the statement to prove the factual conclusion the party wishes to prove.
ii.  Out-of-court statements offered to prove facts other than what is asserts are not hearsay 
1. Sometimes the mere fact of making the statement will be relevant regardless of what the statement asserted
a. In such case credibility of the declarant is irrelevant and credibility of the listener (as to accuracy and memory) is at issue. The listener is usually on the stand and is subject to cross-examination.
iii. Out-of-Court statement that is offered to prove one’s state of mind is not hearsay.
1. Ex.: W testifies that D said “V is the kindest person in the world”. The statement is not offered to prove that V is the kindest person, but to prove that D was fond of V because whoever makes such amiable remark is more likely than not to be fond of that person.
2. Metaphorical Statements – only hearsay if the metaphor asserts the fact sought to be proved.
a. Ex.: “You dirty rat” if said in the context where the statement intends to identify one as a culprit – then it asserts the person’s guilt. 
ii. The Hearsay Analysis
a. First, determine the purpose for which the proponent ha offered the statement (utterance or conduct you are examining to determine whether its hearsay).
b. Second, decide whether the statement is relevant
(i) Does the statement have a tendency to make the existence of that fact more probable or less probable than it would be without the statement
(ii) Along with relevance, assess for possible Rule 403 dangers (unfair prejudice, waste of time, tendency to mislead the jury)
c. Third, determine the first inference in the chain of reasoning that leads from the statement to the conclusion.
(i) Hearsay analysis requires you to consider only the first inference leading from the statement to the fact it is offered to prove.
(ii) If the reasoning requires several steps, the purpose of the statement is not to prove the truth asserted therein. 
i. Confession of another person – requires a direct inference of defendant’s innocence and therefore is hearsay. 
B. Fed R. Evid. 802 Hearsay Rule
i. Hearsay is not admissible except as provide by these rules or by other rules prescribed by the Supreme Court pursuant to statutory authority or by Act of Congress. 
a. As a general rule hearsay is not admissible, unless the statement is excluded as non-hearsay by the rules of evidence or excepted despite the hearsay status.
XI. Utterances and Conduct that are Not Hearsay
A. “Words of Independent Legal Significance” or “Verbal Acts”
i. When the speaking of words constitutes an act to which the substantive law attaches legal significance, such as the formation of an oral contract, the words spoken are not mere evidence of the act, they are the act itself.
a. In such case, it is the speaking of the words, and not the credibility of the person who speaks them, that counts. (Even if made in jest – in the eyes of the law an contractual obligation arises) 
(i) The substantive law requires admissibility of such evidence, thus trumping the evidence law which is procedural in nature.
(ii) Ex.: Slander action the utterance of the allegedly slanderous statement is the element of substantive law. 
(iii) Ex.: Cop on the stand may testify about the statement he made to a perp if the issue is whether the perp was Mirandized. This is not evidence about the warning but the evidence of the warning itself. 
(iv) Ex.: Acquisition of land by adverse possession – statement of an “open and notorious” possession is admissible. 
B. Value of the Evidence Derives from the Fact That Words Were Spoken
i. Sometimes, the fact that words were spoken is relevant in and of itself. It is not the content of the words, but the fact that the speaker said anything at that moment, that matters. 
a. The words spoken do not derive their value from their content, but merely from the fact that they were spoken. The credibility of the speaker is not at all important.
(i) The only person whose credibility matters is the witness who relates the speaker’s words, and that person is on the stand and subject to cross-examination concerning her perception, memory, sincerity, and any ambiguity in her testimony. 
i. Ex.: W testifies that V prior to death uttered “I am alive”. Although the statement asserts the fact sought to be proved (namely that V was alive), it nonetheless is admissible. Here, it is the fact that words were spoken is paramount. V could have said “I kicked the bucket, already” – content is irrelevant.
C. Words Being Offered Show Their Effect on the Listener 
i. In some instances, a person’s words or conduct are relevant because of the effect they have on a person who hears them.
a. The truth of the statement is irrelevant. The relevance of the evidence, therefore, does not depend on the credibility of the declarant. Rather the statement is relevant because it was made. 
(i) Whenever the reaction of a person who heard a statement is relevant o an issue in the case, the statement is not hearsay if offered on that basis. 
(ii) Ex.: a car accident allegedly caused by effective breaks. P seeks to introduce testimony of a mechanic who worked on the car and told D that “breaks are shot and need to be changed”. The statement is inadmissible for purpose of proving that the breaks were faulty. However, the statement would be admissible to prove that D was aware of the defect. 
i. To prove D’ knowledge of the defect the statement is not hearsay because it does not assert the fact of knowledge. The statement would be inadmissible to prove effect on the listener if mechanic had said “You know that your breaks are shot”
ii. Because the statement is admissible for one purpose and not for the other, the opponent may seek jury instruction pursuant to Rule 105.
1. The court may even consider the unfair prejudice issues and exclude the statement altogether. 
D. Words or Conduct Constitute Circumstantial Evidence of the Declarant’s State of Mind
i. Sometimes, the declarant’s state of mind is itself a relevant fact. In such cases the declarant’s out-of-court statement is not offered to prove the truth of the matter asserted. Instead, it is offered to prove that declarant believes the fact asserted, and therefore reflective of her state of mind. 
a. Ex.: W testifies “I am a Queen of England”. The statement is not being offered to prove the truth of the matter asserted – namely that W is the Queen of England, but to prove that she in fact believes that. The statement is not hearsay because it does not make an assertion of belief. However, the statement gives rise to an inference that W is a delusional person who can not distinguish reality from fantasy.
(i) The result would have been different if W said “I believe I am Queens of England”. Here the statement makes an assertion of belief, precisely what the proponent of the statement seeks to prove. 
b. Ex.: To prove lack of donative intent P puts W on the stand to testify that the day before the transfer P told W that D – the recipient is “…a lazy slob, who never worked a day in her life”. 
(i) The statement is relevant in two respects. First, it is relevant to D’s actual character, which is inadmissible because it would be offered to prove the truth of the matter asserted. Second, the statement, however, also tends to prove P’s feelings about D, which in turn gives rise to an inference that P did not like D. Since, P did not like D he could not have given the item as a present. 
c. Sometime, a statement may be used to prove knowledge. A piece of paper with name and address found in one’s possession is admissible. It is only admissible if offered not to prove the truth of the matter asserted in this paper (name and address), but as evidence that the possessor knew the person whose name and address were written on that paper. 
E. Words or Conduct are Not-Assertive or Are Assertive of Something Other than What They are Offered to Prove
i. Where words or conduct are relevant evidence of the fact they are offered to prove, but the actors or declarants do not intend to assert that fact, the conduct is deemed non-assertive. 
a. Such conduct or words are not hearsay. 
(i) Ex.: opening up an umbrella may serve as evidence that it is raining outside. However, this conduct is not assertive and can not be eliminated by hearsay rule
XII. Hearsay Exemptions: Party Admissions & Witness’s Statement of Prior Identifications

A. Fed. R. Evid. 801 (d) (2) Statements Which are Not Hearsay
i. Admission by party-opponent. The statement is offered against a party and is:
a. The party’s own statement in either individual or a representative capacity; or
(i) Must be a statement of a party against whom it is being admitted
i. Need not be against the interest at the time of making the statement, so long at the time the statement is offered it is against party’s interest
(ii) A party can not admit its own statement, even when the opponent had offered a different statement of that party.
i. Exception; Completeness Doctrine – if one party offers into evidence one part of an oral or written statement or exchange of statements, the opponent may offer another statement or part of  the exchange if it would put the already admitted statement into context or otherwise correct a mistaken impression that might be left with the jury. 
(iii) Declarant need not have personal knowledge of the fact.

i. May be informed of the fact by a third party
(iv) May be used against a party who asserts declarant’s rights in court
b. A statement of which the party has manifested an adoption or belief in its truth; or
(i) A statement where a reasonable person would have objected
(ii) Must prove that the party had heard the statement
(iii) Must prove that the party understood the statement
i. NY Rule: New York does not recognize admission by silence in presence of a police officer.
1. lack of probative value
2. people may assume Miranda Rights had attached
3. if Miranda rights attached, it is reasonable not to object
c. A statement be a person authorized by the party to make a statement concerning the subject; or
(i) Unlike Rule 801 (d) (2) (d) – (c) requires that for the statement to be deemed as a party admission the declarant must have a speaking authority. 

(ii) A declarant’s status within a corporation (e.g. CEO, spokesperson) may reasonably be one of authority to speak for the entity. 

d. A statement by the party’s agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship; or
(i) No speaking authority is required and must only establish that employee was:
i. Speaking about scope of his or her duties
ii. Still employed when the statement was made
iii. Making a statement vicariously used against the employer
(ii) In general, the courts have held that statements of government agent do not qualify as party admissions in criminal cases. 
(iii) Admissibility of vicarious admission is decided by the judge in accordance with 104(a)
(iv) Content of the statement may be considered but not in vacuum
i. Agent’s own statement of authority is not enough, Judge may examine other evidence to corroborate authority to speak.
(v) NY Rule Party Admission by Agent
i. The statements of an agent are not admissible against the principal under the party admission rule unless the agent was authorized to speak about the matter, i.e., had speaking authority. 
1. the agent must have either expressed or implied speaking authority. 
e. A statement by a coconspirator of a party during the course and in furtherance of the conspiracy.
(i) To be used against a party co-conspirator, the following 5 elements must be satisfied:
i. There must be a conspiracy
ii. Declarant and the party against whom the statement is being introduced must have been members of the conspiracy
iii. The statement must have been made while conspiracy was in progress
iv. The statement must have been made in furtherance of the conspiracy 
v. Statement is being used against the party co-conspirator
(ii) Could be used in criminal case or civil tort action
(iii) Conspiracy does not need to be the basis of the charge
(iv) 104 (a) situation, judge decides the fact of conspiracy’s existence
i. judge may examine the content of the statement as well as other evidence to find conspiracy. 
ii. NY Rule: judge is not allowed to accept the content of co-conspirator’s statement to find conspiracy
B. Fed. R. Evid. 801 (d) (1) (c)  Statements Which is not Hearsay
i. A statement is not hearsay if one of identification of a person made after perceiving the person.
a. The prior identification is analytically hearsay. It is only admissible if the following foundational requirements are satisfied:
(i) The declarant (the person who made the identification) must testify at the trial or hearing;
i. Note that the rule does not require that the witness testify about the identification. It merely requires that the person testifies at trial.
ii. Other person (usually a cop) who observed identification may be the witness who informs the fact-finder of identification. Not the case in NY (see below). 
1. third party testifying as to the first witness’s identification need not have personal knowledge of the circumstances surrounding the identification. 
2. third party must have personal knowledge of the conversation with the witness. 
(ii) The declarant must be “subject to cross-examination” concerning the statement; and
i. Declarant must take the stand and be willing to answer the questions. 
ii. Even if she has little or no memory, it is likely she will be characterized as “subject to cross-examination  concerning the statement”
iii. If a witness identified a perp and later died before the trial, the statement is inadmissible according to Crawford. 
(iii) The statement must be “one of identification of a person made after perceiving the person”
i. Only identifications of a person fall within this rule, and identification must be of a specific person.

ii. Descriptions of person’s appearance are not made admissible by this rule.

1. no need to make identification in person (may be done with help of array of photographs.

2. any time an individual with personal knowledge identifies a person after perceiving either the person or a photo of a person, the rule might apply to allow the statement to be admitted as non-hearsay.

3. may even occur without a lineup or a photo array. Could happen randomly, so long as identification was not a result of suggestive circumstances. 

ii. NY Crim. Proc. Law §60.30  Witness’s Prior Identification of a Person
a. In a criminal case, a witness who has previously identified the defendant under non-suggestive circumstances (e.g., lineup or neighborhood drive-around) may testify to the prior identification for the truth of the matter asserted, i.e., that defendant was the perpetrator.
(i) Such identification testimony is limited to prior in-person identification, and does not include photographic identifications (e.g., review of mug shot or photo arrays)
(ii) Additional testimony by another witness (e.g., police officer) that the first witness identified the defendant is disallowed on the ground that it is unfair bolstering. However, 
i. if the first witness can not currently identify the defendant because of the failed recollection, the other witness (e.g., police office) may show that the first witness previously identified the defendant. 
XIII. Unavailability, Former Testimony Exception
A. Fed. R. Evid 804(a) Hearsay Exceptions; Declarant Unenviable 
i. Definition of unavailability. “Unavailability as a witness” includes situations in which the declarant –  a
a. Is exempt by ruling of the court on the ground of privilege from testifying concerning the subject matter of the declarant’s statement; or 
(i) Ex.: if a party’s spouse is called as a witness, she has a privilege under certain circumstances to refuse to testify about confidential communications that took place between the spouses while they were married.
(ii) When government offers immunity, the right to evoke a privilege is lost 
b. Persists in refusing to testify concerning the subject matter of the declarant’s statement despite an order of court to do so; or
(i) A person who makes a groundless assertion of a privilege that does not exist in the eye of the law is deemed to be unavailable. 
c. Testifies to a lack of memory of the subject matter of the declarant’s statement; or is unable to be present or to testify at the hearing because of death or then existing physical or mental illness or infirmity; or
(i) Seems to apply only when the declarant has no memory of the subject matter of her prior statement, it would be reasonable for a court to declare the witness unavailable if she remembers the subject mater of the statement, but does not remember sufficient detail to make her testimony very useful.
(ii) This ground of unavailability will not apply if the declarant herself testifies to lack of memory. 
d. Is absent from the hearing and the proponent of a statement has been unable to procure the declarant’s attendance by process or other reasonable means. A declarant is not unavailable as witness if exemption refusal, claim of lack of memory, inability, or absence is due to procurement or wrongdoing of the proponent of a statement for purpose of preventing the witness from attending or testifying. 
(i) Because the statement within hearsay exceptions will be relevant regardless of the availability of the declarant, unavailability is a preliminary fact that must be decided by the court under Rule 104(a)
(ii) Reasonable means of procuring declarant’s attendance is measured by the standard of “due diligence”, which is not limited to the following:
i. Contacting post offices in search of forwarding address
ii. Contacting employers
iii. Contacting family members, relatives, neighbors, friends
iv. Invoking process by issuing a subpoena 
B. Former Testimony Exception
i. Fed. R. Evid. 804(b) 1 Former Testimony
a. The following is not excluded by the hearsay rule if the declarant is unavailable as a witness. 
(i) Testimony given as a witness at another hearing of the same or a different proceeding, or in a deposition taken in compliance with the law in the course of the same or another proceeding, if the party against whom the testimony is now offered, or, in a civil action or proceeding, a predecessor in interest, had an opportunity and similar motive to develop the testimony by direct, cross, or redirect examination. 
b. Foundational Requirements in Addition to Declarant’s Unavailability
(i) The testimony must have been “given as a witness at another hearing of the same or different proceeding, or in a deposition taken in compliance with the law in the course of the same or another proceeding”
i. No need for a prior proceeding or trial, so long as there was a deposition in accordance with the law and in the course of a proceeding. 
ii. There must be an oath or affirmation
(ii) If the current case is a criminal prosecution, the party against whom the evidence is now offered:
i. Must have “had an opportunity to develop the testimony by direct, cross, or redirect examination”; and
ii. Must have had “similar motive” to develop the testimony by such examination.
1. the person must have been a party to the earlier trial/proceeding 
2. no requirement that the opportunity must be exercised. 
3. mere availability if such opportunity satisfies the rule
4. even if not exercised, the motives of the parties must be the same. So during the second trial the party that chose not to cross-examine would have the same motive not to cross-examine.
5. implicit in the rule is the requirement that the issues and liabilities must be similar. 
6. in criminal prosecution, prosecutor may not offer witness’s testimony before the grand jury. There was no opportunity to cross-examine by the defense counsel. 
a. But if the defendant seeks the introduce witness’s statement before the grand jury (assuming it was exculpatory), he may do so; granted the prosecutor had the same motive in developing witness’s testimony during the cross-examination. 
(iii) If the current case is a civil action, the party against whom the evidence is now offered, or predecessor in interest of that party, must have had an opportunity and similar motive to develop the witness’s testimony.
i. No need to be a party to an earlier trial/proceeding, may be predecessor in interest (the original party must have been one whose interests and motivations track those of the party against whom the evidence is now offered).
ii. To identify a predecessor in interest, no need to jump through foundational hoops. Need only to establish same motive. Look for whether the party is in privity with the original party in the action or some kind or relationship where party’s input would matter.
1. similarly, in civil cases, defendant may seek to introduce prior testimony of presently-unavailable plaintiff’s witness if the plaintiff had an opportunity and same motive to redirect his own witness. 
2. change of lawyers or tactics would not effect this rule. The new attorney would have to live with the decisions made by the preceding one. 
ii. NY Rule: Former Testimony
a. CPLR 4517 Former Testimony Exception in Civil Cases
(i) The grounds of unavailability do not include the witness’s lack of memory or stubborn refusal to testify. On other hand, a witness is considered unavailable if located more than 100 miles from the courthouse
i. Former testimony of a physician may be admitted without the need to show the physician’s unavailability.
b. Crim. Proc. Law §670.10 Former Testimony Exception in Criminal Cases
(i) The only permissible types of prior proceedings from which former testimony may be taken are former trial, felony complaint hearing, or conditional examination of a witness (a suppression hearing does not qualify);
i. The trial at which the former testimony is offered must be part of the same action in which the former testimony was given (e.g., retrial of same case after reversal and remand).
ii. Grounds of unavailability of the witness are limited to death; illness; location outside the state and cannot with due diligence be produced; or cannot be found despite the exercise of due diligence.
XIV. Dying Declaration, Statement Against Interest, Forfeiture by Wrongdoing
A. Fed. R. Evid. 804(b)(2) Statements Under Belief of Impending Death
i. The following are not excluded by the hearsay rule if the declarant is unavailable as a witness:
a. In a prosecution for homicide or in civil action or proceeding, a statement made by a declarant while believing that the declarant’s death was imminent, concerning the cause or circumstances of what the declarant believed to be impending death.
ii. Foundational Requirements in Addition to Declarant’s Unavailability
a. The case in which the evidence is offered must be a civil action or a homicide prosecution;
(i) The rule does not require that the declarant died. If the declarant is unavailable and the three elements are present, the statement is admissible as a dying declaration even though the declarant is very much alive. 
(ii) Attempted murder prosecution is not homicide prosecution and the rule is not applicable (necessity must be caused by the murder in criminal cases)
b. The statement must have been made by the declarant while believing that his or her death was imminent; and
(i) The reliability factor and usually the most difficult to prove.
(ii) There must be some indicia of loss of all hope (usually very grim statements)
i. Statements suggesting the belief of death’s imminence must be unambiguous 
(iii) Preliminary fact and is decided pursuant to 104(a), the court is not bound by the rules of evidence, except those with respect to privileges, the court may consider the statement itself in deciding whether it was made in anticipation of imminent death.
(iv) The court may also look at other statements made by the declarant at or near the time of the purported dying declaration. 
i. If the declarant expressed hope for recovery, such statement would undermine the claim that the statement at issue was made under the sense of impending death.
(v) Even if the victim did not actually die until weeks later, so long as the statement was made while believing that the death is imminent. 
i. Statement itself may be made weeks later as the victim slips out of coma and makes the statement prior to passing.
c. The statement must concern the cause or circumstances of what the declarant believed to impending death. 
(i) It will usually be clear whether the statements concerns the cause or circumstances surrounding the declarant’s impending death
i. When it is not clear, the court should look at the statement and the surrounding circumstances to determine its context and meaning. 
iii. NY Rule: Dying Declaration
a. Dying declaration exception is limited to criminal homicide cases only.
B. Fed. R. Evid. 804(b)(3) Statements Against Interest 

i. The following is not excluded by the hearsay rule if the declarant is unavailable as a witness:
a. A statement which was at the time of its making so far contrary to the declarant’s pecuniary or proprietary interest, or so far tended to subject the declarant to civil or criminal liability, or to render invalid a claim by the declarant against another, that a reasonable person in the declarant’s position would not have made the statement unless believing it to be true. 
(i) A statement tending to expose the declarant to criminal liability and offered to exculpate the accused is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement.
ii. Foundational Requirements
a. Declarant must be unavailable

(i) Unlike Party Admission Exclusion, the party must be unavailable 

b. Statement must be adverse to declarant’s interest
(i) Very broad definition of interest

i. Pecuniary interest

ii. Proprietary interest

iii. Possibility of civil liability

iv. Possibility of criminal liability

v. Loss of a claim

c. Personal knowledge is required

(i) declarant need not be a party for the statement to be admitted

i. unlike Party Admission Exclusion, where the declarant of the admission must be a party

(ii) The declarant must have personal knowledge of own interest and the fact that the statement is adverse to it

i. Party Admission does not require personal interest; sufficient even if the admission was made after being informed by a third party
d. Corroboration of third-party exculpating statement

(i) When a criminal defendant offers a statement that subjects the declarant to criminal prosecution and exculpates the defendant, the statement will not be admissible unless “corroborating circumstances clearly indicate the trustworthiness of the statement”

iii. Neutral Statements – Williamson Rule: “The fact that a statement is self-inculpatory does make it more reliable; but the fact that a statement is collateral to a self-inculpatory statement says nothing at all about the collateral statement’s reliability. There is no reason why collateral statements, even ones that are neutral  as to interest, should be treated any differently from other hearsay statements that are generally excluded”

a. Ex.: A states that he was involved in a robbery but only as a lookout. The robbery was conducted by B and C.  Later A refuses to testify. The statement of his involvement would be admissible as statement against penal interest, however the remainder of his testimony is inadmissible on the grounds that it is either exculpatory (thus not against his interest) or neutral and is hearsay. 
C. Fed R. Evid. 804(b)(6) Forfeiture by Wrongdoing 

i. The following is not excluded by the hearsay rule if the declarant is unavailable as a witness:
a. Forfeiture by wrongdoing. A statement offered against a party that has engaged or acquiesced in wrongdoing that was intended to, and did, procure the unavailability of the declarant as a witness. 

(i) FRE uses the “preponderance of evidence” standard when inquiring into party’s involvement in making the witness unavailable 

i. NY Rule: New York requires that the party’s involvement in making the witness unavailable be established by “clear and convincing” evidence

(ii) To trigger the FRE 804(b)(6) rule the purpose of defendant’s action (intimidation or physical force) must be prevention from testifying. 
(iii) No need to be directly involved in the wrong doing, evidence may be admitted against one who acquiesced.

i. Cherry Court: “Acquiescence under Rule 804(b)(6) – “A defendant may be deemed to have waived his or her Confrontation Clause rights (and, a fortiori, hearsay objections) if a preponderance of the evidence establishes one of the following circumstances:

1. he or she participated directly in planning or procuring the declarant’s unavailability through wrongdoing; or
2. the wrongful procurement was in furtherance, within the scope, and reasonably foreseeable as necessary or natural consequence of an ongoing conspiracy. 

a. The hearsay exception is triggered against all the participants of the conspiracy (even those who were unaware of witness termination) if the conspiracy should have given a reasonable foreseeability that witnesses would be made unavailable 

ii. Difference between FRE 804 (a)(5) and FRE 804 (b)(6)

a. Fed. R. Evid 804(a)(5) Former Testimony Exclusion – The rule would not deem a witness unavailable if the absence is procured by a defendant for purposes of using the witness’s prior favorable testimony at a subsequent hearing or proceeding. 
(i) This rule contemplates subsequent use of the Former Testimony Exclusion by the defendant. The rationale is that the defendant should not have the benefit of the hearsay exclusion is it was procured by wrongdoing.
b. Fed. R. Evid 804(b)(6) Forfeiture by Wrongdoing – The rule is designed to avoid defendant’s constitutional claim to Right of Confrontation after he wrongfully procured witness’s absence. Thus this right and any hearsay objections he may have are deemed waived. 

(i) This rule allows the evidence to be used against the defendant. The rationale is pretty much the same. The defendant should not have the benefit of procedural and constitutional protection if he wrongfully procured witness’s unavailability. 

XV. Right of Confrontation
A. VI Amendment - In all criminal prosecutions, the accused shall enjoy the right to…be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defense.
i. Defendnat must have an opportunity to "confront" and cross-examine witnesses. The Confrontation Clause relates to the common law rule preventing the admission of hearsay, that is to say, testimony by one witness as to the statements and observations of another person. The rationale was that the defendant had no opportunity to challenge the credibility of and cross-examine the person actually making the statements.
ii. Crawford v. Washington -Where testimonial evidence is at issue, the

Sixth Amendment demands unavailability and a prior opportunity for cross-examination.
a. “Testimonial” – Crawford Court offers three formulations

(i) In-court testimony or its functional equivalent that is, material such as affidavits, custodial examinations, prior testimony, or similar pretrial statements that declarants would reasonably expect to be used prosecutorially.
(ii) Extrajudicial statements . . . contained in formalized testimonial materials, such as affidavits, depositions, prior testimony, or confessions.
(iii) Any testimony that an objective witness would have reasonably concluded that statement would be available for later trail. 
i. The prime concern is availability for cross-examination.

1. Just because the statement is testimonial, it does not automatically violate the confrontation clause. Even if the statement was given without an opportunity to cross-examine the declarant, the confrontation clause is satisfied if such opportunity surfaces later (i.e. at trial)

2. Exception: Dying Declaration – is not testimonial if given in front of a family. But it is testimonial if give to police. However, the confrontation clause is satisfied by deeply-rooted historical precedent. 

3. Exception: Forfeiture by Wrongdoing – even if the statement in itself testimonial, the defendant had forfeited any assertion of such right by wrongdoing. 

b. Situations Described in Crawford (Ex-parte examinations as evidence against the accused)

(i) An accuser who makes a formal statement to government officers bears testimony in a sense that a person who makes a casual remark to an acquaintance does not.

(ii) Involvement of government officers in the production of testimony with an eye toward trial.

(iii) Witness’s recorded statement, given in response to structured police questioning, qualifies as testimonial.
(iv) Even if the statement is against penal interest (and thus is excluded by a hearsay exception on the grounds of reliability), the standard is not “reliability” but whether the statement is testimonial.
i. Same analysis would apply to “spontaneous declarations” which are otherwise are excluded.

(v) Prior testimony at preliminary hearings, grand jury or at a former trial 

(vi) Statements to police interrogations. Structured police questioning qualifies as an interrogation under any conceivable definition. Statements are testimonial even though were given during a non-custodial interview at a police station (statements made during interrogation need not be accusatory to be testimonial). Any routine, non-accusatory questioning by police of a person who is not in custody.

(vii) Allocutions, guilty pleas, and other formal statements admitting guilt
(viii) Letters to police or other governmental officials accusing someone of wrongdoing are testimonial.

(ix) Coroner reports, drug chemist reports, etc.
(x) 911 calls - A call to report a crime (especially when followed by questions and answers with an operator) is testimonial, but a call that asks for help may not be.

XVI. Spontaneous Statements - “Res Gestae” Exceptions
A. Fed. R. Evid 803 (1) Present Sense Impression 
i. The following is not excluded by the hearsay rule, even though the declarant is available as a witness:
a. Present Sense Impression. A statement describing or explaining event or condition made while the declarant was perceiving the event or condition, or immediately thereafter. 
ii. Foundational Requirements
a. There must have been an “event” or “condition”;
(i) Need not be startling event or condition
b. The statement must describe the “event” or “condition”; and
(i) Unlike the Excited Utterance exception (below which requires the statement to be only related to the observation), Present Sense Impression exception contains a stricter requirement - the statement must describe the event or condition.  
(ii) There is an implicit requirement of personal knowledge of event. 
c. The declarant must have made the statement “while …perceiving the event or condition, or immediately thereafter”
(i) As long as there has been no time for reflection (and thus insincerity)
(ii) The Present Sense Impression is more time restricted then the Excited Utterance – must be made very quickly.
i. If the court determines that sufficient time has passed to have allowed the declarant an opportunity to reflect on the events about which she has spoken, the statement will be inadmissible. 
(iii) No requirement that the statement have been made to an observer who had an equally good opportunity to observe the event or condition.
(iv) The witness may be the declarant and may testify as to what she said to herself  at the time of observation
iii. NY Rule: To be admissible as a present sense impression, the contents of the statement must be corroborated by other evidence.
B. Fed. R. Evid. 803 (2) Excited Utterance
i. The following is not excluded by the hearsay rule, even though the declarant is available as a witness:

a. Excited Utterance. A statement relating to a startling event or condition made while the declarant was under the stress of excitement caused by the event of condition. 

ii. Foundational Requirements 

a. There must be a “startling event or condition”;

(i) Existence or nonexistence of each of these preliminary facts is determined by court pursuant to Rule 104(a)

(ii) Event or condition must be starling enough to produce stress

b. The statement must “relate to that event or condition”; and

(i) The statement must relate to what the declarant observed.

c. The declarant must have been under the stress of excitement caused by the event or condition” when she made the statement.

(i) The declarant must be under the stress thus to minimize the possibility of fabrication

i. There is no clear or precise limit to the amount of time that may pas before a statement will no longer be considered to have been made “under the stress of excitement” caused by the event

ii. If sufficient time has passed to give the person time to reflect on the event, the statement will not qualify

(ii) Both excited utterance and present sense impression may create a Confrontation problem if offered against a criminal defendant. 

XVII. State of Mind, Physical Condition, Medical Treatment, Recorded Recollection
A. Fed. R. Evid. 803(3) Then Existing Mental, Emotional, or Physical Condition
i. The following is not excluded by the hearsay rule, even though the declarant is available as a witness:
a. A statement of declarant’s the existing state of mind, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental feeling, pain and bodily health), but not including statements of memory or belief to prove the fact remembered or believed unless
(i)  it relates to the execution, revocation, identification, or terms of declarant’s will. 
ii. Foundational Requirements
a. The statement must be of declarant’s then-existing state of mind
(i) The backward-looking statements are not covered (e.g., “Yesterday I was pretty depressed”)
(ii) One’s present state of mind about the future would qualify (e.g., “I am thinking about driving to NY)
i. Declarant is referring to the plans she now has in her mind.
b. Statement must be one of state of mind, emotion, sensation or physical condition
(i) Ex.: statement “Mike is a good guy” is admissible as non-hearsay since it is offered not to prove the truth asserted (i.e. Mike is a good guy) but to prove that the speaker is fond of Mike. Statement “I like Mike” is hearsay, if offered to prove the same. But this time it is admissible under the 803(3) exception since it shows speaker’s disposition towards Mike. 
(ii) The rule expressly excludes the statements concerning a fact remembered or believed if offered to prove the fact remembered or believed. 
i. Exception to Rule 803(3) – statement or memory or belief may be admitted if “it relates to the execution, revocation, identification, or terms of declarant’s will
1. testimony of a cop about the description he received from V a day after assault is memory and not admissible

(iii) The “state of mind exception” also encompasses such things as physical sensations (pain, hunger, thirst, and so forth) as well as intentions (plans, desires, needs)

i. Ex.: “Oh! That cramp really hurts” would qualify as a statement of then-existing physical sensation. 

ii. Statement need not be to a medical professional 

iii. Hillman Rule: person’s statement of her intention to do something in the future is admissible to prove that the speaker had such an intention and acted upon it. 
1. Obviously very relevant because has some tendency to show that one who made such statement is likely to act upon it. 

2. Statements of intent to engage in future conduct with a third party. Courts are split as to admissibility

a. Hillman suggests such statements are admissible to prove the third party’s involvement. Hillman in dicta states “it is a natural component of the transaction”

b. Other courts require additional circumstances suggesting:

i.  prior agreement

ii. recent agreement

iii. prior relationship

iv. evidence suggesting the subject even actually occurred. 

iii. NY Rule: Then-existing mental, emotional or physical condition
a. A declarant’s statement of intent to engage in future conduct is not admissible to prove another person’s joint participation in such conduct unless the declarant is unavailable at trial and additional circumstances support the trustworthiness of the assertion that the other person would be involved in the conduct.

b. A declarant’s statement about then-existing physical condition is not admissible if made to a lay person unless the declarant is unavailable at trial.

(i) NY does allow evidence of conduct that is circumstantial evidence of pain if made to a lay person

(ii) NY would allow statements about pain under the excited utterance exception (if all elements are satisfied)

c. New York does not recognize an exception for statements of memory relating to the execution, revocation, identification or content of the declarant’s will. 

B. Fed. R. Evid. 803(4) Statements for Purposes of Medical Diagnosis or Treatment
i. The following is not excluded by the hearsay rule, even though the declarant is available as a witness:

a. Statements made for purposes of medical diagnosis or treatment and describing medical history, or past or present symptoms, pains sensations, or the inception or general character of the cause or external source thereof insofar as reasonably pertinent to diagnosis or treatment. 

ii. Foundational Requirements
a. Statements made

(i) Statements may be made by anyone; need not be the declarant himself

i. Ex.: statements made by father about his son would be admissible if other elements are satisfied.

ii. Rule 803(3) requires the declarant to speak of his or her then-existing physical condition.

b. Statement must be made for purposes of medical diagnosis or treatment 

(i) Medical diagnosis or treatment exception is not limited to statements made to medical professionals

i. Ex.: a skateboarder falls on a public sidewalk. Her statement, “Please get me help. I can’t feel my legs” is covered by this exception 

ii. If made to a physician, the rule does not require that the statement must be made to the physician from whom the declarant seeks treatment or diagnosis 

1. if made to a physician, beware of a doctor-patient privilege objection. 

(ii) The exceptions only covers statements that are reasonably pertinent to medical diagnosis or treatment

i. Ex.: “I was truck by a pick up at 50mph, driven by Jane Doe” – the factual assertion describing the vehicle (size) and the speed all speak to the mechanism of injury and potentially helpful in obtaining diagnosis. However, the identity of the drive is not covered and is irrelevant for purposes of treatment and diagnosis.
c. Statement may describe medical history, or past or present symptoms, pains sensations
(i) Rule 803(4) allow statements of declarant’s memory to be introduced.

i. Ex.: “ I felt depressed last night” would be admissible under 803(4) but not under 803(3)

d. Statement must be reasonably pertinent to treatment or diagnosis

(i) Diagnosis itself is not admissible; only statements made in search of treatment or diagnosis. 

i. Ex.: physician’s statement to the patient “you have cancer” would not be admissible under this rule. 

iii. NY Rule: Statements made for the purpose of medical treatment of diagnosis
a. The emerging rule in New York parallels the federal rule as regards statements about current condition, past symptoms and general cause of condition when such statements are germane to medical treatment and are made to a treating physician or other treating health care professional. However,

(i) Such statements are inadmissible when made to a physician consulted solely for the purpose preparing to give expert testimony at trial. 

C. Fed. R. Evid. 803 (5) Recorded Recollection
i. The following is not excluded by hearsay rule, even though the declarant is available as a witness:

a. A memorandum or record concerning a matter about which a witness once had knowledge but now has insufficient recollection to enable the witness to testify fully and accurately, shown to have been made or adopted by the witness when the matter was fresh in the witness’s memory  and to reflect that knowledge correctly.

(i) If admitted, the memorandum or record may be read into evidence but may not itself be received as an exhibit unless offered by an adverse party. 

ii. Foundational Requirements

a. The witness must once have had knowledge about a matter;

(i) The witness must testify that she once had personal knowledge

b. The witness must now have “insufficient recollection to enable the witness to testify fully and accurately”

(i) The witness must establish that prior knowledge was better than the witness’s current knowledge.

(ii) No need to draw a complete blank. So long as it is not possible for a witness to testify “fully and accurately”

c. The memorandum or record of the witness’s knowledge must have been “made or adopted by the witness when the matter was fresh in the witness’s memory”; and

(i) The witness must testify that when she made or adopted the memorandum or record, the matter was fresh in her memory.

i. “Adopted” simply means that if the witness did not actually make the memorandum or record, she read it when the matter was fresh in her mind and concluded it was correct

1. could be a newspaper read next morning after observing the event in question

(ii) the making or adoption of the record or a memorandum must be made shortly after the event. 

d. The memorandum or record must reflect the witness’s prior knowledge accurately. 

(i) The witness must testify that the record accurately reflects what she knew.

(ii) After reading the record or memorandum the witness must be able to testify form her own memory. 

iii. Past Recollection Recorded vs. Refreshing Witness’s Recollection

a. Right to have witness’s recollection refreshed has nothing to do with hearsay and is not an exception.

(i) It is not a formal rule of evidence

(ii) When the loss of recollection is momentary, the law allows the attorney a host of measures to refresh the memory of the witness. The lawyer may:

i. Show witness a document that contains the facts at issue

ii. Lead the witness (Rule 611(c) allows the lawyer to use leading questions to “as may be necessary to develop witness’s testimony”)

iii. Ask the witness to look at a certain person, or may even play a tune for the witness, or give a shot of Yeager.

iv. Remind the witness of their conversation earlier in the day when the witness’s testimony was discussed. 

(iii) Nothing used to elicit the witness’s memory becomes evidence

i. If the lawyer wishes to prove the forgotten fact, she must present admissible evidence

ii. If the measures described above are insufficient to refresh the witness’s memory, the lawyer may use a record or memorandum made or adopted at the time the event was still fresh in the witness’s memory.

b. When a party uses a writing to refresh a witness’s recollection, Rule 612 applies. 

(i) Fed. R. Evid 612 Writing Used to Refresh Memory
i. Except as otherwise provided in criminal proceedings…if a witness uses a writing to refresh memory for the purpose of testifying, either – 

1. while testifying, or

2. before testifying, if the court in its discretion determines it is necessary in the interest of justice,

ii. an adverse party is entitled to have the writing produces at the hearing, to inspect it, to cross-examine the witness thereon, and to introduce in evidence those portions which relate to the testimony of the witness.

(ii) The rule gives the adverse party an opportunity to show that it is the writing; and not the witness’s memory, that is the true source of the testimony – hearsay,

i. So if the lawyer successfully uses the same memorandum written by the witness to refresh her recollection, the past recollection exception does not apply because

1. witness is still testifying from memory

2. there is no hearsay

ii. If the attempt is unsuccessful, the lawyer may seek to have the statement read into the record and past recollection exception applies because

1. witness is simply repeating her out of-court-statement 

2. no memory involved
a. however, it is not admissible into evidence by the proponent

b. only opponent can have the statement admitted as evidence. 

i. Opponent may use the not to cross examine the witness (may be not as to memory but as to accuracy and ability to perceive)

ii. If statement was only adopted by witness, the actual maker of the record is subject to cross-examination
XVIII. Business Records & Public Records 
A. Fed. R. Evid. 803 (6) Business Record Exception 
i. The following are not excluded by the hearsay rule, even though the declarant is available as a witness:
a. Records of regularly conducted activity. A memorandum, report, record, or data compilation, in any form, of acts, events, conditions, opinions, or diagnoses, made at or near the time by, or from information transmitted by a person with knowledge, if kept in the course of regularly conducted business activity to make the memorandum, report, record or data compilation, all as shown by the testimony of the custodian or other qualified witness, or by certification that complies with Rule 902(11), 902(12), or a statute permitting certification, unless the source of information or the method or circumstances indicate lack of trustworthiness.
(i) Term “business” as used in this paragraph includes: business, institution, association, profession, occupation, and calling of every kind, whether or not conducted for profit. 
ii. Foundational Requirements

a. “A memorandum, report, record, or data compilation, in any form”

(i) The rule broadly describes the form in which business records may appear.

i. All modern forms of digital data collection as well as more conventional written documents are included

b. “Of acts, events, conditions, opinions, or diagnoses”

(i) the exception is not limited to records of clinical nature.

(ii) Includes records of more subjective character such as opinions and diagnoses 

i. Ex: attending physician’s notes and employee performance evaluations penned by job supervisor

c. “Made at or near the time”

(i) reliability factor is strongest when the record was made close in time to the events described 

(ii) whether the record was compiled “at or near the time” of the event at issue is a 104(a) situation decided by a judge

d. “By, or from information transmitted by, a person with knowledge…”
(i) the person who makes the business record must either have personal knowledge of the matters described in it or receives input from another person who has that knowledge. 

i. Ex.: A VP of sales may receive a report from regional sales managers about sales by employees. Although the VP has no personal knowledge of rank-and-file employees, the exception covers this situation if regional managers had personal knowledge of activities described in their reports

(ii) The person transmitting the information must have personal knowledge with respect to each business entry.

i. The person must either have personal knowledge of each entry or may acquire the information from someone with equal duty and incentive to be accurate.

(iii) This single exception may cover multiple layers of hearsay, as long as each person contributing a layer of hearsay was acting in the course of business and statement otherwise conformed to the requirements of Rule 803(6) 

i. If, however, the supplier of the information does not act in the regular course, an essential link is broken; the assurance of accuracy does not extend to the information itself and the fact that it may be recorded with scrupulous accuracy is of no avail.

1. Ex.: Cop makes a report of a statement by a witness after a fatal accident. The cop was acting within his business duties in compiling a report, but the bystander witness did not have a business duty to report with accuracy. 

2. Try an excited utterance exception to include the witness’s statement (layer of hearsay)

ii. The record must either come from someone within business with personal knowledge (common business duty to report accurately) or statement of a lay person with personal knowledge subject to a hearsay exception 

e. “If kept in the course of regularly conducted business activity”

(i) the record must concern the business’ regular activities
(ii) there must be a regular practice to make such records; a routine procedure of making a particular record

i. Palmer v. Hoffman – the business of a railroad is railroading and not litigating. Accident report made for primary purpose of litigation is not admissible as business record.

1. arguably the circumstances surrounding the creation of the report indicate lack of trustworthiness. 
ii. But not all reports made for litigation are automatically excluded.

1. Ex.: company routinely makes multi-purpose repots such as quality assurance, training, litigation defense it is admissible

a. So long as litigation is not the primary purpose

f. “And if it was the regular practice of that business to make the memorandum, report, record, or data compilation”

(i) even if a record is kept in the course of regularly conducted business activity, it must also be the regular practice of the business to make the type of reports in question

i. See Palmer v. Hoffman (above)

ii. The motive to be accurate is supplied by the business’s practice of making such records. The ability to be accurate is secured by the aspect of regularity in business’s practice of reliably compile such records.

g. “All as shown by the testimony of the custodian or other qualified witness or by certification that complies with Rule (s) 902(11) and 902(12), or a statute that permits certification…”

(i) The person laying the foundation must know of the records-making process

i. Person who lays the foundation need not have a personal knowledge of transitions recorded in business records
ii. Anyone may testify as long as that person is familiar with the business, its mode of operation, and its record keeping practices. 

(ii) In certain situations, it is unnecessary to call a witness to lay the foundation for the record.

i. Pursuant to FRE 902(11) and 902(12), the proponent may present a declaration of a qualified person certifying that the record:

1. was made at or near the time of the occurrence of the matters set forth by, or from information transmitted by a person with knowledge of those matters;

2. was kept in the course of regularly conducted activity; and

3. was made by regularly conducted activity as a regular practice.

ii. Proponent must also:

1. provide prior written notice of its intention to introduce the record in this manner; 

2. make the record and declaration available for inspection , and must provide the opponent with a fair opportunity to challenge the record

(iii) NY CPLR 4518: Business Records Hearsay Exception
i. Generally – the foundation for admissibility generally must be made by a witness from within the business or who can knowledgeably state that 

1. the records were made in the regular course of business; and

2. such records are regularly made; and

3. the records are made at or about the time of he event recorded.

ii. Foundation by written certification – Allowed in three instances:

1. the records are those of a hospital; 

2. the records are those of a local government;

3. in civil action only, the records are those of a nonparty and were produced during pretrial discovery pursuant to a subpoena

h. “Unless the source of information of the method or circumstances of preparation indicate lack of trustworthiness …”

(i) Ex.: a person prepared the record for use in litigation and that person had a personal stake in the outcome of that action. 

i. However, if the report prepared for litigation contains damaging information, opponent may seek to admit the report under party admission exception.

(ii) Ex.: when a business simply fails to keep its records in a “businesslike” manner

i. Personal check is not a business record, since the presumption is that people do not maintain their checking accounting in a “businesslike” manner.
B. Fed. R. Evid 803 (8) Public Records and Reports
i. The following is not excluded by the hearsay rule, even though the declarant is available as a witness.
a. Public records and reports. Records, reports, statements or data compilations, in any form, of public offices or agencies, setting forth:
(A) the activities of the office or agency; or

(B) matters observed pursuant to a duty imposed by law as to which matters there was a duty to report, excluding however, in criminal cases matters observed by police officers and other law enforcement personnel; or
(C) in civil actions and proceedings and against the government in criminal cases factual findings resulting from an investigation made pursuant to authority granted by law, unless the sources of information or other circumstances indicate lack of trustworthiness
ii. Public Records v. Business Records – public record exception in much broader in scope and easier in its admissibility. Unlike business records, public records need not:

a. Be made in the regular course of business

b. Be made and kept in routine manner

c. Be recorded at or near the time of occurrence

d. A sponsoring witness to lay foundation

(i) Public records are self-authenticating.
e. Be transmitted by a person within an entity

(i) If transmitted by an outside third party with personal knowledge, there is no need for an independent hearsay exception to satisfy that layer of hearsay.
iii. Three Types of Public Records
a. Rule 803 (8)(A) – allows for the admission, without limitation, of public records “setting forth the activities of public offices or agencies”

(i) Documents concerning the internal workings of an agency

i. Payroll records

ii. Personnel files

iii. Purchase receipts

b. Rule 803 (8)(B) – applies to records concerning matters observed by public officials when there was a duty both to make the observation and to report on the matter observed.

(i) Government reports on all manner of observable data:
i. Weather records

ii. Maps

iii. Court reporter’s transcript 

(ii) Limitation to 803 (8)(B) – the provision excludes from its coverage matters observed by law enforcement personnel 

i. Observations by cops are prima facie unreliable due to the adversarial nature of the relationship.

1. would also include a lab report connecting DNA to the defendant
ii. Same concept as in Palmer – record made in preparation and anticipation of litigation is per se untrustworthy 
iii. Possible Crawford problem – right of confrontation is denied

iv. The language implies that police reports are inadmissible in criminal court regardless of which side offers them. 
1. Some courts hold that the ban is only on police records introduced by prosecution

v. Records under 803 (8)(B) are admissible in a civil case and in criminal case when the record is created by a public agency that is not engaged in law enforcement.

(iii) Three Exceptions to 803(8)(B) Limitations. Police reports may be used against criminal defendants if:

i. Law enforcement report was prepared in a routine ministerial and non-accusatory manner

1. no bias at the time the matter was observed an recorded 

2. Ex.: customs agent manually taking down the information of a car crossing the Mexican boarder 

ii. A lab analysis report is offered in state court

1. routine practice 

2. not necessarily accusatory, may have exculpatory effect

iii. A state law that allows law enforcement reports o be used against a criminal defendant.

1. the only way to attack the state statute is by asserting a constitutional defense. (argue Crawford)

2. states disagree whether lab reports are testimonial 

c. Rule 803 (8)(C) – makes admissible in civil case and, when offered against the Government in criminal case, “factual findings resulting from an investigation made pursuant to authority granted by law”

(i) Reports of evaluative nature that produce factual findings after an investigation.

i. Administrative finding about employment discrimination

ii. Investigative committee report regarding a plane crash. 

(ii) The presumption is in favor of admissibility if the Investigative Reports under 803 (8)(C) contain opinions.

i. As long as the opinions are based on investigations and factual findings
ii.  A public record may be admitted under 803 (8)(C) even when the factual findings are based on statement of persons who are not public officials
1. the eyewitnesses testimony themselves would not be admissible, unless fall into a hearsay exception category. 

(iii) Limitation – admission is denied to evidence under 803(8)(C) if the source of information or other circumstances indicate lack of trustworthiness. Such factors include:

i. Timeliness of the investigation

ii. Extent of the investigation

iii. Bias and prejudice of investigator

iv. Skill of investigator and methods used 

C. Fed. R. Evid 803(7) & (10) Absence of Business or Public Record or Entry
i. The following is not excluded by the hearsay rule, even though the declarant is available as a witness:
a.  Evidence that a matter is not included in the memoranda reports, records or data compilations in any form, kept in accordance with the business record exception, to prove nonoccurrence or nonexistence of the matter, if the matter was of a kind of which a memorandum report, record or data compilation was regularly made and preserved, unless the sources of information or other circumstances indicate lack of trustworthiness. 
b. Similar rule with respect to absent public records
ii. Non-occurrence is presumed if the record is absent, if the matter is such that there would ordinarily be record of its occurrence
a. Ex.: a custodian of hospital records may testify that there is not record of patient’s admission to the hospital. Thus, to give an inference that the patient in fact was never admitted.
b. Ex.: custodian of records may testify that he did not find any such records. Not a hearsay, because there is no assertion.
(i) Absence of records – silence, does not make an assertion of non-occurrence. However, the silence elicits an inference that yields the logical result (i.e. non-occurrence) [This is the argument in NY, since we do not have analogous 803(7) & (10) rules.
(ii) Federal Courts treat such silence as hearsay, but allow custodian’s testimony by affidavit. The custodian, pursuant to FRE 902(11), may certify that he did not find such record.
i. The major problem arises in criminal cases post-Crawford. If a custodian is allowed to make a testimonial assertion manifesting absence of records (and therefore non-occurrence), it will violate the confrontation clause if admitted against a criminal defendant.
ii. Can no longer require 902 (11) certifications in criminal cases; put the custodian on the stand.
XIX. Residual & Miscellaneous Exceptions
Pedigree Exceptions
A. Fed. R. Evid 803(9) Records of Vital Statistics 

i. The following is not excluded by hearsay rule, even though the declarant is available as a witness:

a. Records of Vital statistics. Records or data compilations, in any form, of births, fetal deaths, deaths, or marriages, if the thereof was made to a public office pursuant to requirements of law
(i) This rule includes reports made by professionals:

i. Doctors, hospitals, clergy, etc., 

B. Fed. R. Evid 803 (11)  Records of Religious Organizations
i. The following is not excluded by hearsay rule, even though the declarant is available as a witness:

a. Statements of births, marriages, divorces, deaths, legitimacy, ancestry, relationship by blood or marriage, or other similar facts of personal or family history, contained in a regularly kept record of a religious organization.

(i) Like businesses such organizations have a motive to keep accurate records. Indeed the beliefs of some religions require that such records be kept

C.  Fed. R. Evid 803 (12) Marriage, Baptismal, and similar Certificates
i. The following is not excluded by hearsay rule, even though the declarant is available as a witness:
a. Statements of fact contained in a certificate that the maker performed a marriage or other ceremony or administered a sacrament, made by clergy, public official, or other person authorized by the rules or practices of a religious organization or by law to perform the act certified, and purporting to have been issued at the time of the act or within reasonable time thereafter. 
(i) The rule allows the court to admit certificates made by clergy, public officials, and other authorized persons that purport to record occurrence of a marriage or other ceremony or sacrament. 
D. Fed. R. Evid 803 (13) Family Records
i. The following is not excluded by the hearsay rule, even though the declarant is available as a witness:
a. Family records. Statements of fact concerning personal or family history contained in family Bibles, genealogies, charts, engravings on rings, inscriptions on family portraits, engravings on urns, crypts, or tombstones or the like. 
(i) Family tradition of keeping such records is a direct evidence of reliability.
E. Fed R. Evid 804 (b)(4) Statement of Personal or Family History
i. The following is not excluded by the hearsay rule if the declarant is unavailable as a witness:

a. Statement of personal or family history.

(A) A statement concerning the declarant’s own birth, adoption, marriage, divorce, legitimacy, relationship by blood, adoption or marriage, ancestry, or other similar fact of personal or family history, even though declarant had no means of acquiring personal knowledge of the matter stated; or

(B) A statement concerning the foregoing matters, and death also, of another person, if the declarant was related to the other by blood, adoption, or marriage or was so intimately associated with the other’s family as to be likely to have accurate information concerning the matter declared. 

i. Some states require that the statement must be made prior to any incentive or anticipation of litigation arises. 

F. Fed. R. Evid 803 (19) Reputation Concerning Personal or Family History
i. The following is not excluded by the hearsay rule, even though the declarant is available as a witness:

a. Reputation concerning personal or family history. Reputation among members of person’s family by blood, adoption, or marriage, or among person’s associates, or in the community concerning person’s birth, adoption, marriage, divorce, death, legitimacy, relationship by blood, adoption or marriage, ancestry, or other similar fact of personal or family history.
G. Fed. R. Evid 803 (21) Reputation as to Character 
i. The following is not excluded by the hearsay rule, even though the declarant is available as a witness
a. Reputation as to character. Reputation of person’s character among associates or in the community.
(i) FRE 405 and FRE 608 allow introduction of reputation evidence to prove person’s character, this rule allows an exception to what otherwise would be considered hearsay
(ii) Ex.: Defense attorney asks a witness to recite defendant’s reputation for honesty. 
Interest in Property Exceptions

A. Fed. R. Evid. 803 (14) Records of Documents Affecting Interest in Property
i. The following is not excluded by the hearsay rule, even though the declarant is available to testify as a witness
i. Records of documents affecting an interest in property. The record of a document purporting to establish or affect an interest in property, as proof of the content of the original recorded document and its execution and delivery by each person by whom it purports to have been executed, if the record is a record of a public office and an applicable statute authorizes the recording of documents of that kind in that office.

(i) the exception includes clerk’s recordings of deeds and other paper that confirms ownership interest
B. Fed. R. Evid. 803(15) Statements in Documents Affecting an Interest in Property
i. The following is not excluded by hearsay rule, even though the declarant is available to testify as a witness
a. Statements in documents affecting an interest in property. A statement contained in a document purporting to establish or affect an interest in property if the matter stated was relevant to the purpose of the document, unless dealings with the property since the document was made have been inconsistent with the truth of the statement or the purport of the documents 
C. Fed R. Evid 803 (16) Statements in Ancient Documents 

i. The following is not excluded by hearsay rule, even though the declarant is available to testify as a witness
a. Statements in ancient documents. Statement in a document in existence twenty years or more the authenticity of which is established

(i) Ancient document must be authenticated prior to admission under the FRE 803(16) hearsay exception
(ii) An ancient document is self-authenticating if shows:

i. No doubt as to its authenticity 

ii. Found where it would be expected to find such document

iii. It has been in existence for 20 years or more

1. Common law in some states requires 30 year term

2. NY is unclear as to years, but at least 30

3. Federal Law has no limit as to the scope of application

4. State law would only allow ancient document in connection to property rights

ii. NY Rule Ancient Documents 
a. The contents of a document are admissible for their truth if the document is at least 30 years old, are in proper custody and free from any indications of fraud or forgery. Such documents are also self-authenticating
D. Fed. R. Evid. 803 (17) Market Reports and Commercial Publications
i. The following is not excluded by hearsay rule, even though the declarant is available to testify as a witness
a.
Market reports, commercial publications. Market quotations, tabulations, lists, directories, or other published compilations, generally used and relied upon by he public or by persons in particular occupations

(i) The rule would include the compilation of stock market quotes from a Wall Street Journal
E. Fed. R. Evid 803 (18) Learned Treatises 
i. The following is not excluded by hearsay rule, even though the declarant is available to testify as a witness

a. To the extent called to the attention of an expert witness upon cross-examination or relied upon by the expert witness in direct examination, statements contained in published treatises, periodicals, or pamphlets on a subject of history, medicine, or other science or art established as a reliable authority by the testimony or admission of the witness or by other expert testimony or by judicial notice.

(i) If admitted, the statements may be read into the evidence but may not be received as exhibits.
Residual Hearsay Exception

A. Fed. R. Evid. 807 Residual Exception
i. A statement not specifically covered by Rule 803 or 804 but having equivalent circumstantial guarantee of trustworthiness, is not excluded by the hearsay rule if the court determines that:

a. The statement is offered as evidence of a material fact;

b. The statement is more probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts; and
c. The general purposes of these rules and the interest of justice will be best served by admission of the statement into the evidence
1. However, a statement may not be admitted under this exception unless the proponent of it makes known to the adverse party sufficiently in advance of the trial or hearing to provide the adverse party with fair opportunity to prepare to meet it,  the proponent’s intention to offer the statement and particulars of it, including the name and address of the declarant

ii. Requirements for Application of the Residual Exception
a. Reliability – the evidence will not be admissible “unless the statement is not specifically covered by Rule 803 and 804 but has equivalent circumstantial guarantees of trustworthiness”
1. the requirement simply serves as a reminder to the court to inquire into trustworthiness of the evidence at issue.

2. no specific threshold (since there the degree of trustworthiness ranges widely in all hearsay exceptions)

b. Materiality – the statement must be offered as evidence of material fact.
c. Probative Value – evidence must be more probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts.

1. imposes on the proponent the obligation to use reasonable efforts to find other admissible evidence to prove the fact and then to demonstrate why the hearsay in question is more probative than the other evidence

d. Interest of Justice – proponent must persuade the court that “the general purpose of these rules and the interest of justice will be served by admission of the statement into evidence”
1. require court to administer the trial with the goal of fairness, efficiency, truth-determination, and justice in mind.
2. plenty of room for argument inviting court’s discretion
e. Notice – pretrial notice helps to serve the goal of fairness by giving the opponent an opportunity to investigate the statement
iii. The “Near Miss” Problem – where evidence generally fits into a category within Rule 803 or 804, but fails to satisfy one or more of the prerequisites for admission under that category – the statement is not to be admitted under the Residual Exception
iv. NY Rule – No ad hock residual hearsay exceptions in NY
XX. Examination of Witnesses, Credibility in General & Character for Truthfulness
A. Fed. R. Evid 611 Mode and Order of Interrogation and Presentation 
i. Control by Court. The Court shall exercise reasonable control over the mode and order of interrogating witnesses and presenting evidence so as to
a. Make the interrogation and presentation effective for ascertainment of the truth,
b. Avoid needless consumption of time, and
c. Protect witnesses from harassment or undue embarrassment
ii. Scope of cross-examination. Cross-examination should be limited to the subject matter of the direct examination and matters affecting the credibility of the witness. 
a. The court may, in the exercise of discretion, permit inquiry into additional matters as if on direct examination.
iii. Leading questions. Leading questions should not be used on the direct examination of a witness except as may be necessary to develop the witness’s testimony.
a. Ordinarily leading questions should be permitted on cross-examination. 
b. When party calls a hostile witness, and adverse party, or a witness identified with an adverse party, interrogation may be by leading questions
B. Scope of The Rule 
i. Rule 611(a) – is most commonly employed to regulate the form of counsel’s questions. The judicial control over the process would seek to eliminate defects in questioning which are potentially threatening to the eliciting of facts. These include:
a. Narrative testimony – an open-ended inquiry that invites the witness to give a lengthy narrative response.
(i) Not always objectionable and courts do allow for narrative testimony in certain circumstances
(ii) Poses several problems, since gives witness room to say anything, including matters that are irrelevant, prejudicial, and otherwise inadmissible without giving the opponent a chance to object. 
b. Leading questions – a question that suggests an answer. Such questions are prohibited because may induce a false memory in the witness of facts the witness did not perceive. To avoid leading, formulate the questions in a balancing manner. 
(i)  Permissible on cross-examination and impermissible on direct examinations
i. on direct examinations, introductory questions may be leading
1. Ex.: “you are employed by the City of New York, correct?”
ii. Also allowed to jog the witness’s memory on direct
(ii) Leading questions are permitted on direct if the witness is adverse or hostile to the direct examination.
i. Adverse party called to testify on a direct is automatically presumed to be hostile
ii. If a witness is neutral but acts hostile on the stand, ask the court’s permission to treat him as hostile
(iii) Court may, in its discretion authorize leading questions
i. Whenever necessary to develop witness’ testimony
1. Ex.: witnesses memory fails or simply scared
2. Ex.: witness is a timid child or an adult with communication or comprehension problems
c. Ambiguous questions – an unintelligible question and is unclear what facts are sought to be revealed.
(i) The examiner simply needs to rephrase the question in a more clear form
d. Confusing questions  - a question that may cause the jury to misconstrue its significance
(i) Ex.: when the subject of the question is only remotely connected to the issues of the in the case and the question and answer may divert the jury’s attention away from those issues. 
e. Misleading question – if it mischaracterizes earlier received evidence or in some other manner tricks the witness and the jury into assuming the fact that has not been proven 
(i) Ex.: “you were driving, it was during the day, the sun was out and it was blinding”….the blinding part is an unsubstantiated assumption leaping from the fact that it was sunny; it needs to be proven
f. Argumentative question – a question only in form, in substance it is an argument. It asserts facts with such forceful tone that suggests those facts are established and the answer of the witness is of no consequence. 
(i) Ex.: “isn’t correct to say that your testimony on direct makes no sense?”
(ii) Usually will unduly harass or embarrass the witness
g. Compound question – a question that simultaneously poses more than one inquiry and calls for more than one answer. 
(i) Question is complex and confusing, and the answer will be confusing since it would be unclear which part of the question being answered. 
h. Question that assumes facts not in evidence – a type of question that goes beyond merely mischaracterizing prior evidence. It simply invents facts not supported by any admitted evidence.
(i) If done on direct exam, it will be objected as leading
(ii) If done on a cross examination, leading is not a problem; the suggestion is geared towards the jury. This is not objectionable, so long as the cross-examiner believes in good faith that the assumed fact may be true. 
i. Once witness has answered the question by denying the assumed fact the direct examiner may be entitled to an instruction that the jury should disregard the suggestions contained within the question
ii. Ex.: Q. “After you ran a red light, how fast were you going?” A. “I did not run a light”. Limiting instructions are in order. 
i. Asked and Answered objection – objection that asserts that the examiner is simply repeating a question to which there has already been an adequate response. 
(i) Objection will be sustained if the question is repeated that the examiner herself had previously asked. 
(ii) It is fine on cross-examination to ask again questions that were previously asked on the direct by the adversary. 
ii. Rule 611(b) – provides that cross examination should be limited to the subject matter of the direct examination and matters affecting the credibility of witnesses.
a. Provision also grants the judge discretion to “permit inquiry into additional matters as if on direct-examination” 
(i) Cross-examination should be limited only to subjects covered at a direct examination and credibility 
(ii) “Wide-open Rule” – a minority of states follow this rule and do not limit the scope of cross examination to the subject matter covered on direct and the credibility issues. 
(iii) If a question pertains to credibility of a witness, it’s an open season. The examiner may have a field day with that line of questioning. 
i. Any matter that affects credibility may be inquired into 
C. Impeachment by Methods not Covered by Specific Common Law or Statutory Rules
i. Fed. R. Evid 614 Calling and Interrogation of Witnesses by Court
a. Calling by Court. The court may, on its own motion or at suggestion of a party, call witnesses, and all parties are entitled to cross-examine witnesses thus called.
b. Interrogation by court. The court may interrogate witnesses, whether called by itself or by party.
c. Objections. Objections to the calling of witnesses by the court or to interrogation by it may be made at the time or at the next available opportunity when the jury is not present.
ii. Methods of Impeachment
a. Impeachment may be aimed at one or all four following factors:
(i) Perception;
(ii) Memory;
(iii) Sincerity;
(iv) Narration.
b. It could be done:
(i) Directly – by asking the witness question with an eye fro inconsistencies
(ii) By extrinsic evidence – other witnesses may be brought in to testify as to credibility problems of the primary witness
i. Any source other than current testimony sought to be impeached is extrinsic (e.g., witnesses, experts, documents)
ii. Extrinsic evidence with respect to some credibility issues may not be allow for fear of misleading/confusing the jury and wasting time.
iii. The following are not allowed to be proven by extrinsic evidence:
1. contradictions 
2. bad acts
3. prior inconsistent statements
iii. Factors Affecting the Witness’s Opportunity to Perceive Accurately 
a. Demonstrating impaired opportunity to observe is a common way to impeach a witness, just as proving the witness’s superior position to observe is a common way to show that the witness’s testimony is accurate.
(i) No rules limit the way in which opportunity to perceive may be proved or disproved. May do it by:
i. Arguing mental impairment
ii. Arguing that opportunity to perceive did exist, but witness lacked capacity
iii. Extrinsic evidence (unless the fact sought to be proved is immaterial)
iv. Factors Affecting Witness’s Capacity to Perceive Accurately
a. Some witnesses lack the normal capacity to perceive an event accurately. Point out to the jury anything that casts doubts on the capacity of a witness to use her five senses, or that shows the witness’s particularly acute sensory abilities.
(i) There are no specific rules limiting the use of this technique. 
i. May bring out evidence of a mental disorder (e.g., schizophrenia where the afflicted person is incapable of distinguishing reality from fantasy.
v. Factors Affecting Witness’s capacity to Recollect and to Narrate Accurately
a. Same factors that may affect witness’s ability to perceive may affect her ability to recollect. (consumption of alcohol or drugs)
b. Problem may arise in proving poor memory, because it may be deemed a character trait and extrinsic evidence would be inadmissible.
(i) If not deemed character trait, no limits on how to prove it.
i. The simplest way to prove I poor memory, and the means most likely to be permitted, is to elicit the witness’s admission. 
(ii) Possible to do it with extrinsic evidence. But not evidence of community reputation – which is only available for proof of character)
i. Rule 701 – via an opinion of an associate, so long as it is rationally based on the perception of the witness and the court finds that the evidence would help the trier of fact to assess the issues in the case.
ii. Rule 702 – opinion of an expert may also be admissible 
c. Poor communication skills should be taken into consideration when the jury is judging the credibility of a witness. 
D. Witness’s Character
i. Fed. R. Evid. 608(a) Evidence of Character and Conduct of Witness

a. Opinion and reputation evidence of character. The credibility of a witness may be attacked or supported by evidence in the form of opinion or reputation, but subject to these limitations:
(i) The evidence may refer only to character for truthfulness and untruthfulness, and
(ii) Evidence of truthful character is admissible only after the character of the witness for truthfulness has been attacked by opinion or reputation evidence or otherwise. 
ii. Admissibility of Character Evidence
a. Character evidence is admissible for three reasons
(i) May be allowed as circumstantial evidence of one’s conduct
i. Ex.: in criminal cases, defendant may bring out a character witness to demonstrate that he could not have acted in the manner the prosecutor alleges
ii. Not admissible to prove propensity 
(ii) May be allowed when the character itself is a issue
i. Ex.: in an action for defamation or a negligent entrustments case
(iii) May be introduced as circumstantial evidence as to witness’s character for truthfulness. 
i. Relevant in way that demonstrates an individual with bad character for truthfulness has some tendency to disregard or take lightly the oath.
ii. Credibility of a witness may be attacked or supported by evidence in the form of opinion or reputation under Rule 608(a)
1. but it may only refer to character with respect to truthfulness.
2. witnesses may testify as to first witness’s (one that is offering testimony on substantive issues at trial) reputation for truthfulness or lack thereof. 
a. May be in a form of an opinion if witness has sufficient personal knowledge of first witness
3. NY Rule – no opinion evidence is allowed. 
iii. Scope of Rule 608(a)
a. Timeliness – no pre-emptive bolstering of witness’s credibility by demonstrating good character for truthfulness
(i) can not rehabilitate character unless it had been previously impeached.
i. Only for purposes of damage control
b. Specificity – no evidence other than character for truthfulness is admissible
(i) Even if the character witness offers testimony for negligence, in a negligence suit, it is prohibited under Rule 404 in civil cases
(ii) Rule 608(a) is very narrow in its application and applies only to character evidence of truthfulness and veracity
c. Type of Evidence – Rule 608(a) only allows for opinions and reputation. 
(i) A defense to such testimony would be poking holes in character witness’s alleged knowledge of the defendant/witness or of the subject community
i. Another witness may be called to rehabilitate a primary witness, but only after his credibility is attacked.
ii. Testimony of rehabilitating witness is hearsay that falls under an exception (803 (21) if reputation) or  701 if opinion)
(ii) Other rules deal with evidence of specific acts (608(b)) and prior conviction (609)
d. No need to open the door – unlike character for peacefulness in criminal cases, the criminal defendant need not open the door with respect to his character for truthfulness
(i) It is enough that the defendant takes a stand. His character for truthfulness is fair game.
i. However, prosecution may only bring evidence concerning defendant’s truthfulness and nothing else
ii. All other character evidence is governed by Rule 404 
(ii) Taking the stand automatically opens the door for credibility attack for any witness.
XXI. Impeachment With Bad Acts & Convictions, Bias
A. Fed. R. Evid 608(b) Specific Instances of Conduct
i. Specific instances of conduct of the witness, for purpose of attacking or supporting the witness’s character for truthfulness, other than convictions of crime as provided in Rule 609, may not be proved by extrinsic evidence. 
a. They may, however, in discretion of the court, if probative of truthfulness or untruthfulness, be inquired into on cross-examination of the witness
(i) Concerning the witness’ character for truthfulness or untruthfulness, or
i. Principal witness
(ii) Concerning the character for truthfulness or untruthfulness of another witness as to which character the witness being cross-examined has testified. 
i. Character witness, who testified as to principal’s character 
ii. Technically is extrinsic but falls into an exception below
1. Ex.: Murder prosecution in which A testifies on direct examination that she saw D commit the crime. On cross examinations, defense asks, “Isn’t true that you lied on your tax return?” A answers, “Yes” – this is OK as per FRE 608(b)(1)
2. Then assume that prosecution calls second witness, B, who testifies that in his opinion A is truthful person – this is OK as per FRE 608 (a)
3. On cross examination of B, defense then asks, “Did you know that A lied on her job application?” B answers “Yes”. This is OK as per FRE 608(b)(2) because B is a character witness who already testifies as to character for truthfulness of A, the principal witness. 
ii. Extrinsic Evidence and Specific Instances of Conduct
a. Extrinsic evidence is inadmissible. 
(i) Exception
i. Rule 608 (b)(1) gives courts discretions to admit specific-instances evidence on cross examination of the witness whose character is the subject of that evidence.
1. Testimony such witness while being cross-examined in the proceeding  in question does not constitute extrinsic evidence
2. Any other testimony, even witness’ own prior testimony at an EBT is extrinsic. 
b. If the witness denies prior specific instance, the examiner must take the answer given by the witness
(i) No way to prove it with extrinsic evidence, must live with the answer even if in the briefcase he has the evidence of the occurrence
(ii) Prior to asking, attorney must have good faith basis for inquiring into the matter
iii. Discretion to Admit Instances Probative of Truthfulness or Untruthfulness
a. Rule 608(b) states that specific instances of conduct may be admissible in the discretion of the court. 
(i) Courts have discretion to admit specific instances evidence only if all other aspects of the rule are satisfied. Only if evidence is probative of truthfulness or untruthfulness and is either:
i. Concerning the witness’ character; or
ii. Concerning the character of another witness as to which character the witness is being cross-examined [Ex. Of A above]
(ii) Evidence must bear on truthfulness
i. Not the case in NY (see below)
ii. If the evidence is of truthfulness, then 806(a) is triggered and it is only admissible if character had been attacked. 
1. Ex.: defense may use specific instances evidence [FRE 806(b)] when cross-examining prosecution character witness (who gave his opinion about defendant’s truthfulness [806(a)]) in an attempt to rehabilitate the defendant’s credibility.
iv. NY Rule – Witness’s Character for Truthfulness: Prior Bad Acts
a. A party may call a character witness to testify that a key opposing witness who gave substantive evidence has a bad reputation for truthfulness.
(i) A witness whose character for truthfulness has been impeached may be rehabilitated by reputation evidence regarding truthfulness
b. A witness may be cross-examined, in court’s discretion, with respect to specific immoral, vicious or criminal act, or acts tending to show an “untruthful bent” (e.g., use of an alias). 
(i) If the witness denies the act, extrinsic proof of the act is not permitted (assuming there was no conviction)
(ii) If the witness was tried and acquitted with respect to an act, no inquiry about the act can be made
i. Cross-examination of a criminal defendant about prior bad acts is limited by Sandoval (see below)
B. Fed. R. Evid 609 Impeachment by Evidence of Conviction of Crime 
i. General rule. – For the purposes of attacking the character for truthfulness of a witness, 
a. Evidence that a witness other then an accused has been convicted of a crime shall be admitted, subject to Rule 403 (prejudice), if the crime was punishable by death or imprisonment in excess of one year under the law under which the witness was convicted, and evidence that an accuse has been convicted if such crime shall be admitted if the court determines that the probative value of admitting  this evidence outweighs its prejudicial effect to the accuse; and evidence that an accused has been convicted of such a crime shall be admitted if the court determines that the probative value of admitting this evidence outweighs its prejudicial effect to the accused; and
b. Evidence that any witness has been convicted of a crime shall be admitted regardless of the punishment, if it readily can be determined that establishing the elements of the crime required proof or admission of an act of dishonesty or false statement by the witness.
ii. Time limit. – Evidence of a conviction under this rule is not admissible if a period of more than ten (10) years has elapsed since the date of the conviction or of the release of the witness from the confinement imposed for that conviction, whichever is the later date, unless the court determines, in the interest of justice, that the probative value of the conviction supported by specific facts and circumstances substantially outweighs its prejudicial effect. However,
a. Evidence of a conviction more than ten (10) years old as calculated herein, is not admissible unless the proponent gives to the adverse party sufficient advance written notice of intent to use such evidence to provide the adverse party with fair opportunity to contest the use of such evidence.
iii. Effects of pardon, annulment, or certificate of rehabilitation. Evidence of a conviction is not admissible under this rule if:
a. The conviction has been the subject of a pardon, annulment, certificate of rehabilitation, or other equivalent procedure based on a finding of the rehabilitation of the person convicted, and that person has not been convicted of a subsequent crime that was punishable by death or imprisonment in excess of one year; or
b. The conviction has been the subject of a pardon, annulment, or other equivalent procedure based on a finding of innocence.
iv. Juvenile Adjudications. – Evidence of juvenile adjudications is generally not admissible under this rule. The court may, however, in a criminal case allow evidence of a juvenile adjudication of a witness other than the accused if conviction of the offense would be admissible to attack the credibility of an adult and the court is satisfied that admission in evidence is necessary for a fair determination of the issue of guilt or innocence. 
v. Pendency of appeal. – The pendency of an appeal therefrom does not render evidence of a conviction inadmissible. Evidence of the pendency of an appeal is admissible. 
C. Scope of Rule 609 
i. In general Rule 609 contains no limit on extrinsic evidence. 
ii. The rule does not apply if to conviction evidence offered for non-character purposes (e.g., where prior conviction is an element of a crime)
a. Ex.: D is prosecuted for being a felon in possession of a gun, which he denies. Evidence of prior conviction for perjury is inadmissible if its purpose is to prove his status of a felon (an element of a crime with which he is currently charged). But the same evidence would apply under Rule 609 if its offered to prove that defendant lied when he denied having a gun (circumstantial evidence of defendant’s character as to truthfulness)
iii. The Rule 609 is inapplicable when a conviction is offered to prove motive, opportunity, intent, or other facts under R 404(b).
a. Prosecutor may not use prior convictions under Rule 609 in his case-in-chief, before defendant has testified.
(i) Convictions may be brought up in prosecution’s case-in-chief but only if they have nothing to do with character.
(ii) It is ok to introduce prior convictions in prosecution’s case-in-chief if they are offered for purposes of showing motive, identity, etc., 
D. Foundational Requirements 
i. Rule 609(a)(1) – must be a felony
a.  Trial judge is to weigh unfair prejudice against probative value of conviction evidence
b. Burden of proof in balancing
(i) If the witness is not the accused, the evidence of her prior conviction is admitted unless the party opposing the impeachment shows that probative value of the conviction for impeachment purposes is substantially outweighed by unfair prejudice.
i. Presumption is in favor of admissibility
ii. Burden of showing prejudice/delay is on the opponent
1. If the witness is a defense witness being impeached by prosecution’s introduction of prior conviction, defense may argue that such evidence is prejudicial to the defendant. There is fear that the jury will hold defendant guilty by association.  
iii. Felonies that include theft or stealth would have high probative value and would probably be admitted.
iv. Felonies where the person puts his own interest before interest of society may be deemed probative 
(ii) If the witness is the accused, the rule shifts the burden of proving how burden of proving how the balance is struck to the party offering the evidence. 
i. The evidence can be admitted to impeach the accused only if the prosecution shows that the probative value outweighs the prejudicial effect,
ii. Rule 609(a)(2) – any crime involving dishonesty or false statement, regardless of punishment.
a. Even a misdemeanor is admissible, so long as the element of false statement and dishonesty are satisfied.
b. Convictions under section (2) “shall be admitted”

(i) Trial judge has no discretion to exclude such evidence even if she thinks it is unfairly prejudicial.

i. Ex.: a prosecution for tax fraud, which D denies. Prosecutor may introduce evidence of an 8 year-old tax-fraud conviction. Obviously, the jury will misuse such evidence as it reeks of tendency. However, prior conviction is admissible an out of reach of judicial discretion.  

(ii) Ex.: a misdemeanor tax fraud conviction is admissible, regardless of judge’s contention with respect to high risk of prejudice

i. Any crime that constitute crimen falsi or crime of falsehood would be outside the judge’s discretion
ii. Ex.: perjury. [misdemeanor possession of weed is not a crime of dishonesty or falsehood (absent any fact of concealment or lying to police)]

iii. Ex.: petty theft misdemeanor is not a crime of falsehood, even though it is a dishonest way of acquiring property. 

1. Courts had held that the crime must involve a false statement 

2. Court also ignore term “dishonesty” – this is done to soften the effect of this provision which is not subject to judicial discretion.

iv. Dishonesty and false statements must be elements of the crime

1. Evidence of a conviction is inadmissible if on its face, the crime does not involve deceit or false statements, but the manner in which it performed is all but honest.

a. But any act of falsehood may be inquired in under Rule 608(b), without the privilege of using extrinsic evidence to prove it.

(iii) Civil judgments of fraud are not convictions and not admissible under 609(a)(2)

i. May be introduced under 608(b) Specific act in an acceptable form. However, examiner is deprived of an opportunity to use extrinsic evidence to prove the fact of the judgment

iii. Old Convictions – Rule 609(b) excludes evidence (otherwise admissible under (a) if more than 10 years have passed since witness’s conviction or release from confinement fro that conviction, whichever is later. 
a. Such evidence may be admitted if:
(i) Notice is given by the offering party
(ii) The court concludes, that in light of the specific facts and circumstances surrounding the conviction, probative value substantially outweighs prejudicial effects 
i. The presumption in this analysis is in favor of exclusion 
ii. It may be admitted, despite the lapsed ten-year period only if the probative value substantially outweighs prejudicial effect or other dangers.
b. NY Rule: New York does not have the 10 year limitation on old convictions (see below)
iv. Pardons and Annulments – a conviction pardoned or annulled can not be used, but only if the pardon was granted on the basis of innocence or rehabilitation.
a. Acquittals – although, no conviction ultimately ensued, the underlining specific act may be brought up at trial if it is properly formulated.
(i) Under Rule 608(b) may inquire into specific bad acts, but without a benefit of having extrinsic evidence to prove it.
(ii) Ex.: “Isn’t true that you were accused of defrauding IRS six years ago?”
i. Can not mention an arrest, since it is not evidence of conviction but may be misused by the jury.
ii. Can not mention the proceedings in which the witness was acquitted.

(iii) NY Rule – if the witness was acquitted of a crime, it is off limits for impeachment purposes.  
v. Appeals – if a crime resulted in a conviction and at the time of proffer is in the appeal mode, it nonetheless can be used to impeach a witness. 
a. Admissible until the Court of Appeals throws the conviction out.
vi. Juvenile Adjudications – general rule is that the juvenile adjudications are off limits.
a. Even the fact of juvenile proceedings is inadmissible, unless the individual was tried as an adult.
b. The underlining criminal acts may be inquired in, without mentioning the adjudicative proceedings.
(i) Such evidence would be admitted under prior pad acts of 608(b)
(ii) If the witness denies the facts, the examiner will not be able to prove it with extrinsic evidence 
E. NY Rule – Impeachment by Conviction 
i. In General – an opposing party’s witness may be impeached during cross-examination by proof of any conviction felonies or misdemeanors.
a. Arrests or indictments do not qualify
b. Although no proof or inquiry is allowed of juvenile delinquency or youthful offender adjudications, inquiry many be made about the underlying misconduct.
ii. In criminal cases, Sandoval entitles the defendant to a pretrial ruling as to which, if any, of his convictions (or uncharged bad acts) the prosecution may use for impeachment in the event the defendant testifies.
a. The court must exercise discretion as to whether the probative value of the conviction on the issue of credibility is outweighed by the danger of unfair prejudice. 
(i) Under Sandoval, balancing of prejudice occurs only when the accused is the witness
i. If the witness is someone other than the accused – her priors are an open season for the examiner
(ii) Defendant has a burden of disclosing all his prior bad acts and convictions to the court to get a ruling.
i. The burden is on defendant to demonstrate unfair prejudice
iii. Misc. rules 
a. NY follows the extrinsic evidence ban on prior bad acts
(i) In NY any viscous, criminal (absent conviction) or immoral act is admissible as a prior bad act, but can not be proven by extrinsic evidence.
b. NY does not have the automatic ten-year-limit period
i. Courts in NY may or may not admit old conviction evidence
F. Impeachment on grounds of Bias
i. Proving Bias 
a. Bias often can be proven circumstantially since it directly deals with the witness’s state of mind. Bias can be demonstrated by such evidence as:
(i) Family or business relationship, romantic entanglement, friendship, employment, shared beliefs or background; or

(ii) Fight, insult, prior lawsuit, difference in background, fear etc., 
(iii) Payment of moneys
ii. Admissibility of Bias Evidence – no FRE directly on point and admissibility is governed by U.S. v. Abel:
a.  The relevance rules and other provisions within the Federal Rules of Evidence imply that evidence of witness bias should be admissible. 
(i) Bias is favored and powerful basis for attacking credibility
i. Ex.: mentioning of insurance coverage is prohibited by Rule 411, but if D is a president of P’s insurance company, bias rule trumps R 411.
(ii) The courts do not impose admissibility limits extrinsic evidence of bias
i. Even if witness does not admit to the fact suggesting her bias, those facts may be proved through other evidence, such as the testimony of another witness.
ii. Evidence of bias is never collateral to the issue in a case. 
b. Bias evidence is not always admissible.
(i) Bias evidence is not admissible if it violates constitutional right or a rule of evidence.
(ii) Court may exclude bias evidence under the discretionary powers granted by Rules 403 (Prejudice/Confusion/Waste of Time) and 611(a) (Court’s right to control the order) 
i. Bias evidence may confuse and prejudice the jury or unduly embarrass or harass a witness. 
ii. When the witness is also a party, bias evidence may be improperly considered as revealing character traits
iii. Admitting Extrinsic Evidence of a Witness’s Prior Statements Revealing Bias.
a. Whether the impeaching must give the witness an opportunity to admit or deny the facts demonstrating bias before extrinsic evidence of those facts is admissible?
(i) Rule 613(b) – extrinsic evidence of a prior inconsistent statement by a witness is not admissible unless the witness is afforded an opportunity to explain or deny the same…
b. Impeaching party normally must give a witness an opportunity to admit or deny bias if bias is evidenced by a prior statement
(i) It is ok to cross-examine a witness and then bring out extrinsic evidence of bias. So long as the witness has an opportunity on re-direct has an opportunity to explain or deny.
i. It is allowed if the witness was cross-examined without examiner’s mentioning of a bribe; later the examiner produces another witness who will testify about the witness’s alleged bribing. Here, it is fine because no prior inconsistent statement exists. 
1. thus no need to explain or deny
XXII. Contraindication, Prior Statement of Witnesses
A. Impeachment by Contradiction – no specific rule, common law still applies
i. The law allows impeachment by contradiction when the matter about which there is a disagreement is important to the case.
a. When a witness is wrong about something unimportant the common law restricts (but not disallows entirely) the use of impeachment by contradiction.
ii. A party may not impeach a witness by contradiction on a collateral matter using extrinsic evidence. 
a. Rule applies only if the matter which is used to contradict is collateral 
(i) A factual matter that has no importance to the case except in its tendency to undercut credibility of a witness by contradiction rather than in some other manner.
i. Ex.: the fact that witness was drinking coke and not diet coke as she claimed on her direct, is collateral. But
1. the fact that the witness was drinking rum and coke is not collateral and is provable by extrinsic evidence, since it goes to undercut credibility by means other then inconsistency (namely ability to perceive in light of intoxication)
2. if the contradiction has tendency to place doubt on the witness’s ability or opportunity to perceive, it is not  subject to the restriction on extrinsic evidence.
b. Rule limiting admissibility applies only to extrinsic evidence to prove collateral matter.
(i) If the contradiction on a collateral matter is elicited from the witness herself, it is admissible because the evidence is intrinsic
i. Ex.: “isn’t true that you had a diet coke and not regular coke as you testified on direct?”
1. If the witness denies, the examiner must live with the answer, since no extrinsic evidence is allowed to prove this collateral contradiction. 
B. Prior Inconsistent Statements 
i. Fed. R. Evid. 801(d)(1)(A) Statements Which Are Not Hearsay
a. A statement is not hearsay if…the declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement , and the statement is …inconsistent with the declarant’s testimony, and was given under oath subject to penalty of perjury at a trial, hearing, or other proceeding, or in a deposition…
ii. Fed. R. Evid.613 Prior Statements of a Witness
a. Examining witness concerning prior statement. In examining a witness concerning a prior statement made by the witness, whether written or not, the statement need not be shown nor its contents disclosed to the witness at the time, but on request the same shall be shown or disclosed to opposing counsel.
b. Extrinsic Evidence of Prior Inconsistent Statement of Witness. Extrinsic evidence of a prior inconsistent statement by witness is not admissible unless the witness is afforded an opportunity to explain or deny the same and the opposite party is afforded an opportunity interrogate the witness thereon, or the interest of justice otherwise require.
(i) This provision does not apply to admissions of a party-opponent as defined in Rule 801(d)(2)
iii. In general there are two reasons why a party would wish to introduce a witness’s prior inconsistent statement.
a. Substantive Use of Prior Inconsistent Statement
(i) Every prior statement is hearsay, and thus inadmissible for truth of what it asserts. However, in some instances a prior statement may be given in circumstances that would qualify as an independent hearsay exception or if they are expressly labeled as non-hearsay by Rule 801(d)(1)(A). But only if three conditions are met:
i.  The declarant testifies at the trial or hearing;
ii. The declarant is subject to cross-examination concerning the statement; and
iii. The inconsistent statement was made under oath subject to penalty for perjury at trial, hearing or a deposition
1. such past statement is not hearsay and is admissible for the truth of the matter asserted as well as to impeach the credibility of the testifying witness. 
2. Ex.: a witness testifies at trial about a collision. The current account differs from her statement at a deposition. Prior inconsistent statement is admissible for truth it asserts and is not hearsay.  
3. Ex.: a civil action for fraud. Evidence of D’s statement that the deal is “as good as gold” is admissible, because constitutes a verbal act. 
a. Independent hearsay exception. Its not offered to prove the truth, but merely that the statement was made (which is the element of the charge)
b. Impeachment Use of Prior Inconsistent Statement
(i) When the evidence is offered merely to impeach it is not hearsay. It is not being offered to prove the truth of the matter asserted. Content is irrelevant, what is relevant is the fact of its inconsistency. 
i. Ex.: witness testifies on the stand to lack of memory regarding the events. May not impeach using prior EBT to demonstrate that prior statement included certain facts. There is not inconsistency here.
1. but if the witness testified to lack of memory only hours after she was able to give a comprehensive account of events, here inconsistency exists, because now she is lying.
ii. Ex.: a prior statement involved an omission of a fact, later remembered at trial – inconsistency. 
iii. Ex.: in a dying declaration V accused D of murdering him. D may produce a doctor who will testify as to V’s prior inconsistent statement accusing Z of murder. 
1. statement is hearsay and is not admissible for the truth of the matter asserted; but
2. it is admissible to impeach V’s credibility by demonstrating an inconsistency, despite the fact of V’s absence.
a. As long as V’s statement be it dying declaration or an excited utterance may be impeached
b. Likewise may bring out evidence of V’s prior convictions, bias, etc.,
iv. At common law, this type of evidence could not be proven by extrinsic evidence unless the Rule in Queens Caroline’s Case was satisfied. 
1. rule required detailed description of the prior statement’s contents and circumstances. And allowing witness to explain or deny before introducing extrinsic evidence of the statement
(ii) Rule 613 relaxes common law.
i. It is not necessary to shoe the declarant-witness the prior statement or to disclose its contents before using the statement to impeach the witness.
1. Ex.: may imply ask “isn’t true that you once told someone that P is the one who ran the red light?”
ii. Extrinsic evidence of prior inconsistent evidence is admissible so long as the witness is afforded, at some time during the trial, an opportunity to explain or deny the statement and opponent has a chance to examine the witness. 
iii. Extrinsic evidence will probably not be allowed to prove collateral inconsistencies in prior statements.
1. same application of judicial discretion under Rules 403 and 611 as in impeachments by contradictions
iv. Use of a prior inconsistent statements against the witness who is the opposing party – there is no need to confront the witness with the prior inconsistent statement. 
iv. NY Rule – Prior Inconsistent Statements
a. In general, the prior inconsistent statement of a trial witness is admissible under New York law only to impeach the witness’s credibility.
(i) It is not admissible for its truth even if made orally under oath during a formal proceeding. 
b. A witness must be confronted with the prior inconsistency during cross-examination.
(i) Rule in Queen Caroline’s Case lives on. Opponent is required to show the statement to the witness if it was in writing or otherwise disclose its contents before attempting to impeach the witness with the statement.
i. While the witness is on the stand.
ii. Writing must be shown and the memory must be refreshed
iii. Failure to follow this procedure would result in inability to produce extrinsic evidence to prove the inconsistency  
(ii) If the witness denied making the statement, the impeaching party is not allowed to introduce extrinsic evidence of the statement unless the witness is provided with specific information regarding the statement.
i. After the denial or explanation may use extrinsic evidence
ii. If witness admits, may avoid the need to use extrinsic evidence 
(iii) When the witness is the opposing party – there is no need to confront the witness with the prior inconsistent statement
i. No need to satisfy the Rule in Queens Caroline’s Case. 
ii. Opposing party’s statements are always usable under party admission exception
iii. Opposing party does not need an opportunity to explain. Has an attorney, gets her show. 
C. Witness’s Prior Consistent Statements
i. Fed. R. Evid. 801(d)(1)(B) Prior Consistent Statement 
a. Statements which are not hearsay. A statement is not hearsay if –
(i) Consistent with the declarant’s testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive.
ii. General Rule – prior consistent statements are inadmissible for preemptory bolstering of the witness’s credibility.
a. Such evidence is hearsay if offered for the truth of the matter asserted
(i) Rule 801(d)(1)(B) does excluded such statement from hearsay rule since it is made before an impeachment. 
i. Prior consistent statement has low probative value
1. person may incorrect both times
2. frequent repetition of an erroneous assertion does not make the fact true
ii. Prior consistent statement may be highly prejudicial
1. jurors may attribute undue weight to the fact the witness is consistent in her statements (even though in reality she may be consistently wrong)
iii. Limited Application of Rule 801(d)(1)(B)
a. Rebuttal of improper influence 
(i) The rule exempts from the hearsay rule prior consistent statements of a witness if offered to rebut an express or implied charge of recent fabrication or improper influence or motive. 
i. Ex.: P claims that D bribed W to give favorable testimony at trial. D’s counsel may introduce evidence of W’s prior consistent statement in order to rebut the allegation of improper influence exerted by D.
1. The temporal factor is vital. Thus, the prior consistent statement evidence is only relevant and is not hearsay if it was made prior to the alleged influencing act occurred or if made before the claim of fabrication. 
2. Ex.: prosecution for murder in which D denies fault. Prosecutor produces a W (co-conspirator) to testify of D’s involvement. D objects on the grounds that the statement is hearsay. P responds that before W was offered a plea deal to testify against D, his initial statement implicated D. In this case P would not be able to argue that W’s statement was made before the alleged act of influence (plea). Courts held that influence under such circumstances occurs at arrest. 
(ii) If the prior consistent statement falls under an independent hearsay exception it is admissible to prove the truth of the matter it asserts
i. Remember the prior consistent statement need not be made under oath and therefore may be an excited utterance
iv. Foundational Requirements
a. The declarant testifies at the trial or hearing;
b. The declarant is subject to cross examination concerning the statement;
c. The prior consistent statement is offered to rebut an express or implied charge of recent fabrication or improper influence or motive; and
d. The prior consistent statement was made before the alleged improper influence or motive arose.
v. NY Rule – Witness’s Prior Consistent Statement
a. A witness’s prior consistent statement, when admissible for the purpose of rebutting a charge of recent fabrication, may be used only to rehabilitate the witness’s credibility.
(i) It is not admissible for its truth. 
XXIII. Impeachment of Own Witnesses
A. Fed. R. Evid. 607 Who May Impeach
i. The credibility of a witness may be attacked by any party, including the party calling the witness
B. Methods of Impeachment of Own Witness
i. All means are available for impeaching own witness
a. The common law Voucher Rule is abandoned
(i) Not in NY (see bellow) 
b. However, if seek to impeach own witness with a prior inconsistent statement US v. Hogan applies. 
(i) Hogan Rule: impeachment of own witness by prior inconsistent statement would  be permitted only when the party offering the prior inconsistent statement could show that:
i. The witness’s trial testimony damaged the case of the party calling the witness; and
ii. The witness’s testimony was unexpected (the surprise element)
(ii) The Hogan Rule attempts to avoid creative ways to circumvent the hearsay rule.
i. Ex.: a party calls W to the stand, knowing in advance that the she will offer inconsistent testimony. The calling party will then introduce the prior inconsistent statement under pretense of impeaching W’s credibility. In reality, this evidence is offered with intention of jury’s misuse (use of its truth, without satisfying the hearsay rule). 
(iii) Therefore, if the prior inconsistent statement of own witness is admissible under an independent hearsay exception, there is no need to apply Hogan requirements of showing surprise and affirmative damage to case. 

C. NY Rule   Impeachment of Party’s Own Witness
i. A party may not impeach his own witness except by: 

a. an inconsistent statement in a signed writing; or 
b. an inconsistent statement made orally under oath.
(i) Such evidence is never admissible for the truth of the matter it asserts. 
ii. In criminal cases may only impeach if:
a. Inconsistent statement was in signed writing; or
b. Inconsistent statement was made under oath; AND
c. There is a showing of witness’s trial testimony causing affirmative harm to the case of the party calling her to testify. 
(i) Element of surprise is implicit
XXIV. Opinion Evidence: Lay and Expert Testimony
A. Lay Person’s Opinion Testimony
i. Fed. R. Evid. 701 Opinion Testimony by Lay Witnesses 
a. If the witness is not testifying as an expert , the witness’s testimony in the form of opinions or inferences is limited to those opinions or inferences which are
(i) Rationally based on perception of the witness , and 
(ii) Helpful to a clear understanding of the witness’s testimony or the determination of fact in issue, and 
(iii) Not based on scientific, technical, or other specialized knowledge within the scope of Rule 702 (Expert Testimony)
ii. The Scope of Rule 701
a. Any non-expert who has personal knowledge of the matter and is capable of forming an opinion based on rational perception may testify.
(i) Lay opinion is one not based on scientific, technical or other specialized knowledge that is within the scope of Rule 702
i. no opinion based on special skills or knowledge is permissible 
ii. nothing more than common sense and standard experience is required
iii. “a lay person with experience may testify that the substance appeared to be blood, but a witness would have to qualify as an expert before he can testify that bruising around the eyes is indicative of skull trauma”
(ii) Lay person may not perceive a matter by hearsay.
i. An opinion may not use an out-of-court statement as basis.
ii. Ex.: “I am the Czar” is admissible under Rule 701 if the lay witness’ opinion proves the declarant’s insanity. But it would not be admissible to prove declarant’s entitlement to the Russian throne. 
1. Thus, the opinion may not rely on the fact speaker asserts. Because, here the opinion is based on declarant’s asserted fats and not on witness’s perception 
(iii) There must be a rational connection between the perception and the opinion
i. Quality and quantity of the perception must be sufficient to permit the witness to form a logical opinion
1. Ex.: witness must have a significant opportunity to observe a person about whose sanity he is testifying
b. Lay opinion must be helpful to a clear understanding of the witness’s testimony or determination of a fact at issue.
(i) Opinion is useful if it saves time or provides information that would not be conveyed by testimony limited to specific facts.
i. Lay opinion conveys information that the witness can not otherwise clearly relate to the jury. 
1. Ex.: voice heard on the telephone. Lay person would not be able to describe clearly tone quality or speech patterns
ii. Witness can describe some but all, of the perceptual details that produce the opinion
1. Ex.: description of another’s emotions. May simply say she looked angry without describing facial features.
iii. Witness may describe facts but the opinion still convey additional information
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