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I
Introduction to Intellectual Property
A.
Act of 1909 - prior to the Act of 1976 copyright was divided between state protection and federal protection.

a.
all unpublished works enjoyed protection from the states

-
unpublished but publicly performed works were protected by the federal law (assuming it was registered, such registration forfeited state protection)

-
state protection lasted forever (in perpetuity) 
b.
all published works were protected by the federal law


-
federal protection extended across the nation


-
federal protection is limited in duration 

B. Act of 1976 – all fixed works published or unpublished were protected by federal law. 

a.
fixed works - any work expressed in some tangible form


-
all fixed works were protected from the time of creation


-
a fixed work need not be fixed by author, could be at his authority or license


-
fixed works were protected nationwide 


-
post-1976 works by individual author are protected for life plus 50 years


-
post-1976 works by joint-authors protected for life of last surviving author plus 50

-
works by Corp. publishers are protected for 75 years from time of publication or 100 years from the time of creation
b.
unfixed works - enjoyed state protection


-
protection within boarders of the state

C. Sonny Bono Act of 1998 – extended protection for works published by corporations to 95 years from the date of publication. (see below)
II. Copyright Subject Matter

A.
17 U.S.C.A. §102 (a) - Copyright is available for “original works of authorship fixed in any tangible medium of expression, now known or later developed, from which they can be perceived, reproduced or otherwise communicated, either directly or with the aid of a machine or device”


a.
Writing – The Supreme Court has construed the constitutional “writing” requirement to mean any physical rendering of the fruits of intellectual activity.



-
a photograph will satisfy the requirement of writing


-
pantomimes are unfixed and are protected by the state, once taped it is protected by the federal law


-
sound-records were not protected by federal law prior to 1979 because lacked the requisite visual component. 


-
phonorecords – a fixation of sound-recordings alone that requires mechanical interpretation (CD, audiotape, vinyl) - protected


(a) 
there are at least TWO distinct copyrights protected in a phonorecords:




1.
soundrecording – performance by artists or musicians




2.
underlining composition – song, music, etc.   


-
a work would be considered “fixed in a tangible medium of expression” if there has been an authorized embodiment in a copy or phonorecord and if that embodiment is “sufficiently permanent or stable” to permit the work “to be perceived, reproduced, or otherwise communicated for a period of more than transitory duration”


-
fixed works are protected from the time of fixation [Apple: ROM is a tangible object upon which a copyrightable work is fixed]

-
works fixed without author’s authority will not enter public domain and any subsequent reproductions will also be considered violation

b.
Originality– to qualify for copyright protection, works must reflect “originality” and “authorship”.  There are two aspects of originality as developed by the courts and now embodied in §102 (a)



i.
Independent creation by the author; and



ii.
A modest quantum of creativity 


-
originality requires independent creation plus a modicum of creativity (need not be novel or embody concept of artistic merit or beauty [Feist Public.])
-
modicum of originality (author has refrained from copying from a preexisting work or his contribution has been more than de-minimis 
-
standard of creativity is extremely low, but should not be driven by externalities[Atari Games Corp.]


-
the work must be evaluated as a whole, in its totality in order to determine whether it meets the quantum of originality standard 


-
two people may create the same thing, so long as they did not copy off of each other -  in theory both works are equally original 

-
courts shall not judge as to aesthetic value [Bleistein]


c.
Authorship -  include the following categories: (not exhaustive list)



(1)
literary works;




-
all works written in words or symbols of any kind, regardless of material objects in which they are embodied




-
computer programs are literary works [Apple: object code is protected]



(2)
musical works, including any accompanying words;




-
include both instrumental component of the work and any accompanying words (taking of either lyrics or music alone is infringement0



(3)
dramatic works, including any accompanying music;




-
components of dramatic works are usually copyrighted separately either as musical or literary works or motion pictures



(4)
pantomimes and choreographic works;




-
these works are only protected if:





(a)
the work is fixed in tangible medium; AND



(b)
the work contains original routines or original arrangements of preexisting routines



(5)
motion pictures and other audiovisual works;




-
a work comprised of series of related images (shown in successive order 
conveying an impression of motion)




-
a work can qualify as audio-visual even though it consists of images which individually qualify for protection as pictorial, graphic or sculptural




-
soundtracks are included under this category as well



(6)
pictorial, graphic, and sculptural works;



-
2-D and 3-D works of fine, graphic, and applied art, photographs, prints and art reproductions, maps, globes, charts, technical drawings, diagrams and models



-
no criteria of aesthetic value or taste, only originality + modicum of creativity  



(7)
sound recordings; and 



-
“rendition” of  the musical work as embodied in the phonorecord,  includes such components as performance by all involved, arrangement by the director, mixture by the recording engineer.




-
works that result from the fixation of a series of musical, spoken, or other sounds (but not soundtracks to a movie/audiovisual work)



(8)
architectural works. 




-
the design of a building as embodied in any tangible medium of expression, including a building, architectural plans or drawings



-
the work includes the overall form as well as the arrangement and composition of spaces and elements in the design, but does not include individual standard features.




-
not included as pictorial, graphic or sculptural work – physical/conceptual separability analysis does not apply to architectural works


d.
Notice – works published prior to 1976, published works had to bear a copyright notice to enjoy protection. Absence of such notice would propel the work into public domain. 



-
 pre 1976 copyright notice requirement still important if the publication at issue predates the change in law.



-
formalities were greatly liberalized by the attempt to conform to Berne Convention



-
post 1976 Act (works origination from Jan. 1st 1978 and on), still requires the © sign, name of copyright owner and date. The location of notice and consequences of absence of such sign are liberalized.


e.
Ideas §102 – In no case does copyright protection for an original work of authorship extend to any idea, procedure, process, system, method of operation, concept, principle, or discovery, regardless of the form in which it is described, explained, illustrated or embodied in such work. 



-
no protection for intellectual concepts expressed in literary, musical graphic or artistic form 



(a)
verbatim rendition -  exact copying of text is a copyright violation, but a system is free to be adopted unless it is patented. 



[Baker: operation system is up for grabs]



(b)
merger doctrine – if an idea can only be expressed in a very few ways, the expression merges with the idea and expression is not protected. [Morrissey: ideas can not be locked up by creative expression]


(c)
thin copyright – copyright on forms or compilations may protect against only exact rendition (verbatim copying) of words or data used by copyright owner but not creative arrangement. [Sem-Torq v. K-Mart Corp (signs)][Continental Cas. (forms)] no protection against paraphrasing


(d)
unprotected compilations - blank forms, not containing any information are not protected by copyright. (varies jurisdictionally)



-
ADA taxonomy: compilation of otherwise unprotected facts found original [American Dental]



(e)
factual assertion - theories of factual assertions are not protected. If author presents his work as factual, he has no redress if the idea is used by another [Nash: Dillinger survived – can not protect facts] serves the public interest – free and open discourse of facts and idea
B. Compilations or “Second Generation” Works
a.
Compilation §101  – a work formed by the collection and assembling of preexisting materials or of data that are selected, coordinated or arranged in such a way that the resulting work as a whole constitutes an original work of authorship. The term “compilation” includes collective works.

(i)
Compilations – are based on preexisting works (individually un-copyrightable), the coordination, arrangement and selection must satisfy the “modicum” of creativity standard to give rise to copyright protection 


-
the protection of compilation extends only to the extent of its “originality” as expressed by selection, arrangement and coordination.


(ii)
Derivative works - as opposed to compilation, are based on already copyrightable material and further creatively modified to be independently copyrightable.  



-
must either be based on work in public domain or a license should be secured if based on preexisting copyrighted work

b.
Copyright in Compilation §103 (b)  – protection of compilation or derivative work extends only to the material contributed by the author of such work as distinguished from the preexisting material employed in the work, and does not imply any exclusive right in the preexisting material.



-
copyright in compilation/derivative is independent, and does not effect/enlarge the scope, duration, ownership of any copyright protection in the preexisting material 
-
sweat-of-the-brow doctrine – old standard which extended protection to works on grounds of fairness as estimated by efforts exhausted on arrangement /selection/ coordination.

(i)
the doctrine  was substituted by the requirement of creativity [Feist]
-
under old law maps were protected under the sweat-of-the-brow doctrine

-
today maps without more is a mere compilation of facts.

-
to be protected maps must have a modicum of creativity in arrangement and selection [Sparaco: record of physical elements not protected]

c.
Substantially Similar Standard – to prove infringement, a plaintiff must show that the defendant copied protectable material to the extent that that the works in question are substantially similar.  Split: argue both on exam:
(i)
Totality Test - [Look and Feel]:works must be perceived in totality [Roth (9 Cir.)  although the text was too commonplace it was protected when on a card with a picture; the cards looked and felt the same]

(ii)
Filtration Test – [Subtractive Approach]:copyrightability is attributed only to works where each component is copyrightable, filter out all elements of the infringing work that are “ideas” or dictated by efficiency or external factors or originated from public domain [Mathews; Comp. Assoc. (2Cir)]

d.
Unprotected selection/arrangement/ coordination– in compilation where arrangement is not a product of creative judgment.
(a)
garden variety or limited number of selections


-
 where there are few selections – one arrangement is not creative

(b)
governed by standards
-
where a selection is driven by a standard that sets out guidelines for an arrangement/coordination/selection its not original




(c)
driven by externalities





-
selection is driven by external factors such as needs of users 




(d)
no selection at all


-
where all available components are selected – no creativity or judgment is required

C. Derivative Works
a.
One of the rights of the author is to the right to create or license others to create derivatives from the original.

-
to create a derivative the underlining work must be:



(a)
copyrighted; or



(b)
copyrightable at some time.  




i.
the underlining work must be in public domain; or




ii.
if still protected, a license to reproduce must be secured



b.
Copyrightability in derivative- to obtain copyright upon a reproduction of a work of art    the reproduction must contain some substantial, not merely trivial originality. ([Batlin]: differences in a derivative work are due to function/price/ease not sufficient for separate protection.)


(a)
scintilla of creativity, no need for novelty


(b)
independent creation is required – need not be an invention of striking uniqueness; 

(c)
some substantial variation is required – not a modification consequential to translation (into a different language or into different material)


i.
Hon. Posner expressed that a derivative must have a greater degree of originality than a mere scintilla, to qualify for copyright protection.



ii.
Beard disagrees with Posner.


(d)
variation must not be driven by necessity or functionality (differences – product of externalities, same as in compilations will not make work original)


(e)
derivative is protected only to the degree of independently creative differences (no protection of what infringes upon underlining creation) 

c.
Exception - high degree of skill, true artistic skill may make the reproduction copyrightable [Hand of God: scaled  reproduction found “so original, distinct, and creative as to constitute a work of art in itself”]

d.
Renewal of Original – if the original is renewed and the derivative is not (due to lapse of term or simply by violating copyright formalities), the original will enjoy protection while the derivative will enter public domain. 




(a)
all the creative aspects of the original will be protected



(b)
creative aspects of derivative, as much as they are separable are subject to repletion and reproduction 
D. Computer Programs
a.
Copyrightability of Object Code – object code (ones and zeros computer understands) is the same as application code (a program). Both codes are copyrightable –analogy: French version of an English book is a violation [Apple]
(i)
Fixation on RAM - copyright protection extends to any fixed writing which could be read even by use of machines. 

(ii)
White-Smith Overruled - Apple court held that any fixation which allows perception by use of a device or a machine is sufficient for federal copyright protection


-
previously unprotected piano scrolls would now be protected


b.
Copyrightability of Operating Systems – OS or a menu used by computer to operate is unprotected as method of operation. [Lotus]


-
OS provides control and operation of a program which could not be monopolized



-
when something becomes a standard, use can not be prevented by copyright 


(i)
method of operation may contain copyright-eligible expression [Mitel Inc]


-
use of the method can not be proscribed but the extent of original expression may be protected
E. Applied Art
a.
Functionality – utilitarian aspects of creation are not protected

(a)
“Pictorial, graphic and sculptural works” § 101 include: 2-D and 3-D works of fine, graphic and applied art, photographs, prints and art reproductions, maps, globes, charts, diagrams, models and technical drawings including architectural plans.

(b)
A useful article may incorporate pictorial, graphic or sculptural features that can be identified separately from and capable of existing independently of, the utilitarian aspects of the article.
(i)
Useful Articles - § 101 – an article having an intrinsic utilitarian function that is not merely to portray the appearance of the article or to convey information.


-
costumes serve utilitarian purpose of covering one’s body – not copyrightable


-
masks portray own appearance thus not a useful article – copyrightable 
b.
Aesthetic elements of the functional work may be protected but must be either:

 
(a)
physically separable; OR 

-
any characteristic independent and physically distinguishable from utilitarian aspect of the creation is protected [Mazer: lamp base statute – pictorial, graphic, and sculptural works include works of artistic craftsmanship insofar as their form but not their mechanical or utilitarian aspects are concerned]


(b)
conceptually separable 

-
copyright in pictorial, graphic or sculptural work will not be affected if the work is employed as a design of a useful article.
c. Conceptual Separability – few tests exist to determine conceptual separability
(a) Kieselstein* (belt buckle) – artistic feature is primary and utility is subsidiary 

(b) Nimmer Treatise – aesthetic qualities alone would make the article marketable to many
(c) Carol Barnhart – article stimulates in the mind a separate concept from the one evoked by utility 

(d) Brandir Int’l – artistic design uninfluenced by functional consideration

(e) Goldstein – artistic features can stand alone as work of art unaffecting the utility 

(f) W.F. Patry – artistic features in itself are not utilitarian  

d. Architectural Works - § 101 a design of a building as embodied in any tangible medium of expression. [applicable to post Dec. 1st, 1990 works]
i. Building

ii. Architectural plan

iii. Drawings




-
no requirement for separability of aesthetic from utilitarian aspects 




-
protection extends only to unique features of the building (nothing standard)
(a)
Pictorial representation permitted – copyright protection of an architectural work does not protect against subsequent making, distributing or public display of any pictorial representations.

-
although one can not use the blueprints of a building, one can take pictures and then build a replica of the building



(b)
Alteration and Destruction of buildings – owner of the building may alter, modify or destroy a building containing protected architectural work without author’s consent.

F. Characters
a.
A character can be copyrighted if it is developed with detailed specificity. Literary characters are much harder to protect; visual characters tend to be more developed.

(a)
Specific Detail Test: 



-
does the character exist outside the story? [Amer. Honda: James Bond]

-
is the character a primary theme, while the story is secondary? [Stallone: Rocky IV]


-
is the character described with such specificity that the movie would not be the same without him?


(b)
Story Being Told (Stock Character) Test:



-
essentially same test as above only employs reverse inquiry


-
is the character a medium/tool for telling the underlining story?


-
character is not specific enough to warrant protection [WB Pic.: Sam Spade in Maltese Falcon] 

b.
Literary Characters – description of a character is less concrete and without any truly idiosyncratic attributes. Each reader perceives the character differently.

(a)
although verbal description of a character may well have been of a stock character, once drawn and named and given speech it becomes sufficiently distinctive to be copyrightable. [Gaiman: Count Cogliostro]
G. Sound recordings

a.
Sound recordings §101 – are original works of authorship comprising an aggregate of musical, spoken, or other sounds that have been fixed in tangible forms.


-
up to three copyrights may be involved:



(a)
sound recording – aggregation of sounds 



(b)
phonorecords – tangible objects in which sounds are fixed 

-
once work is recorded the requirement of writing (fixation) is satisfied and it qualifies for federal protection



(c)
underlining literary, dramatic, or musical works 

-
sound recording and their underlining compositions are separate works with their own distinct copyrights (Newton (17 U.S.C. §102 (a)(2), (7).
b.
Authorship – copyrightable elements of a soundrecording involves authorship on the part of performers, recording engineers and producers (set up, compiling and processing) – unless contribution was de-minimis. 
H. Government Works 
a.
US Gov. Works - §105: copyright is not available for any work of the U.S. government, but it is not precluded from receiving and holding copyrights transferred to it by assignment, bequest, or otherwise.


(a)
works include ones prepared by an officer or employee of U.S. as part of that person’s official duties 



(i)
Grant-Compensated works- performed for federal government and compensated by grants are assessed on ad hock basis. (govt. may seek copyright protection)
b. State-authored materials - §105 only applies to works by the federal government;


common law governs the state materials.


(a)
judicial opinions – private compilations of judicial opinions were denied copyright. [Banks] Opinions are:


-
publicly owned (judges paid by public funds)



-
public interest is better served with free access to law


(b)
municipal documentation/compilations/maps – governed by common law



-
assuming the state works satisfy the statutory requisite - modicum of creativity



-
Does the state work automatically enter public domain? [County of Suffolk] two-prong Test:




(i)
whether the entity-creator needs economic incentive or proprietary interest? 





-
is a significant expense involved, thus warranting copyright protection?





-
is there an adequate incentive to create work absent protection?



(ii)
whether the general public needs notice of this work to have knowledge of law?





-
due process requires notice of law prior to conviction or penalty




-
does knowledge of documents creates a legal obligation?

(c)
private party works adopted as law – a mere statutory reference to privately compiled facts do not propel the compilation into public domain.


-
potential question of whether denial of copyright to such works was unconstitutional taking [taken for public use but without just compensation]
I. Pornography

a.
Obscene Works – obscene nature of a work does not render it any less copyrightable “writing” for purposes of the Copyright Act.  [Mitchell Bros.]

(a)
copyrightability is not contingent upon socially acceptable content



-
freedom of expression



-
moral norms are not uniform


(b)
§102 requires originality which is defined not to include novelty ingenuity or esthetic merit.

(c)
content censorship will chill the creativity



-
authors should not concern themselves with government’s approval of their work and potentially risk protection

b.
Court may refuse to enjoin an unauthorized distribution of copyrightable porn. Court’s decision is discretionary, but can not be based on fitness of the contents for copyrightability.

-
plaintiff with “unclean hands” who transported porn cross state boarders (violation of federal law) can not petition a court to enjoin a defendant from unlawful distribution. [Devils Films: U.S. Marshall will not aid one who broke the law]


-
protection was not denied due to subject matter

III.  Ownership
A. Authorship

a.
U.S.C.A. 1976 - copyright ownership vests initially in the author or authors of work.

(a)
Author-Creator - author is one who actually creates the work, who translates an idea into a fixed tangible creative expression is entitled to copyright protection; or


(b)
Third-Party Creator – where the physical work has been prepared by a third party:


(i)
author is the creative force behind the work



(ii)
one who exercises high degree of control over operation of expression


(c)
Mechanical Creation - one is an author when her expression of an idea is transposed by mechanical or rote transcription into tangible form under the authority of the party [Long Beach Isl.] 



(i)
author need not perform with his own hands the mechanical tasks of putting the material into finalized form



(ii)
so long as the original idea is not “intellectually modified or technically enhanced, or changed in substance” the original creator is the author

B. Work Made For Hire
a.
All works created after 1978: §101 a work prepared by an employee within the scope of his or her employment; or


(a)
employee is defined by ordinary common-law agency law; and 


(b)
other factors (amount of control the hiring party exercised in not dispositive) [CCNV v Reid]:


-
was the worker a member of skilled profession (poss. independent contr.) 


-
worker supplied own tools



-
worked in his own quarters 



-
was daily supervision impossible 



-
duration of the relationship (short vs. long)



-
tax/ benefit treatment offered



-
additional projects assigned by the hiring party during the relationship



-
discretion of the day-to-day operation (hiring assistance or length or day)



-
method of payment



-
work done is part of the hiring party’s regular business
b.
a work specially ordered or commissioned for certain use. 


(a)
Only in following nine categories.



(i)
a contribution to a collective work,



(ii)
a part of motion or other audiovisual work,

(iii) a translation,

(iv) a supplementary work,

(v) a test, 

(vi) an answer material for a test,

(vii) a compilation, or

(viii) an atlas

· parties must expressly agree in a written instrument 

· both parties must sign

· both parties must agree the work is work-for-hire

(b) When the work is deemed “work-for-hire”, the employer or any person for whom the work was prepared is considered to be the author. The employer is the owner of copyright, UNLESS
-
otherwise expressly agreed in a signed writing



c.
Prior to 1978 (when the Copyright Act of 1976 came into effect), employee or an independent contractor could be treated as doing “creative work” for hire. [Martha Graham]



(a)
under 1909 Act any creative work is work for hire if it was created prior to 1978 and was “done at the instance and expense” of another





-
must always examine the date of creation, sometimes Act of 1909 may apply





-
continuous relationships may be governed by different Copyright Acts



d.
Teacher’s exception – academic writing is presumed not to be work-for-hire. Although professors do academic writing as part of their employment responsibilities and use employer’s paper, copier, secretarial staff, time, etc. 




(a)
in the absence of an explicit agreement as to who has the right to copyright





-
academic freedom





-
personal independence of pedagogues 

C. Joint Works
a.
Definition - §101: a joint work is a work prepared by two or more authors with the intention that their contribution be merged into inseparable or interdependent parts of a unitary whole. In absence of a written agreement, a two-prong test applies [Larson]:

(a)
intent to be a joint author – 


-
intention at the time the work is done that the contributions be  absorbed or combined into an integrated unit


-
was there an agreement to identify all authors as co-authors?



-
factual indicia of ownership and authorship must be assessed


-
decision-making powers, general artistic control etc. 

(b)
 independently copyrightable contribution – 


-
alleged co-author’s contribution may not be de-minimis 


-
if one contributed as a literary dramaturge and was compensated, the court will presume that the contributor granted the author the non-exclusive license to exploit the contributed work [Aalmuhammed, Larson]. 


(i)
[Exception: Posner adopts Nimmer’s reasoning rejecting the “independently copyrightable contribution” requirement; a contributor of an un-copyrightable idea may qualify as a co-author [Gaiman (3rd Cir.)]]

b.
Effects of Joint Ownership – joint ownership entitles the co-authors to equal undivided interest in the whole work (unless other distribution is specified).

-
each author has the right to use or license the work as he or she wishes


-
consent of the co-author is not required


-
an obligation to account for any profits and compensate according to contribution  
IV.  Transfer of Copyright Ownership
A. Divisibility and Formal Requirements

a.
Definitions - §101: A “transfer of copyright ownership” is an assignment, mortgage, exclusive license, or any other conveyance, alienation of a copyright or of any of exclusive rights comprised in a copyright whether or not it is limited in time or place of effect, but not including a nonexclusive license. To be transferred:

-
the work must be copyrightable; and


-
the transferor must be the owner


(a)
Writing Requirement – a transfer of copyright ownership, other than by operation of law, is not valid unless is in writing and signed by the owner (or agent) of the rights conveyed in following manner:



(i)
an instrument of conveyance; or




(ii)
a note; or

(iii) a memorandum of the transfer; 


b.
Divisibility of Rights 



(a)
Divisibility under 1909 Act (still good law in 9th Cir.): Copyright right is indivisible; hence, there is a single owner or proprietor of copyright at any one time; all others having an interest under the copyright are licensees.





-
a person taking a transfer of a part of the copyright from the “proprietor” or copyright owner had no power to transfer that right to a third party without securing the consent of the copyright owner





-
[Gardner v. Nike (9 Cir.)]: a transferee of an exclusive copyright license may not further transfer those rights without the consent of the transferor



(b)
Divisibility under 1976 Act – any of the exclusive rights comprised in a copyright, including any subdivision of any of the rights may be transferred and owned separately. 




(i)
§106 enumerates the protected rights comprised in a copyright:






(1)
Reproduction







-
2D and 3D copies of works







-
right to make photographs, phonorecordings






(2)
Right to make derivative works






(3)
Right to publicly distribute







-
right to vend (sell)







-
rent






(4)
 Right to publicly perform







-
for profit







-
not for profit






(5)
Right to publicly display 


(6)
Right to publicly transmit a sound recording in digital media 
(ii)
Scope of Divisibility under1976 Act – the author may choose to devise exclusively a subdivision of his right as he pleases:


(1)
In spectrum


-
limiting performance to a geographic locality (East Coast)


(2)
In time



-
limiting the right of display to restricted period (20 years)


(3)
In medium

-
limiting the right to publicly transmit a soundrecording to WPKZ 

-
limiting distribution to certain format (CD and DVD)



c.
Exclusivity of Copyright – Copyright Act invalidates a purported transfer of ownership unless it is in writing. 




(i)
work-for-hire: where a non-employee contributes to a book or a movie, the exclusive rights of copyright ownership vests in the creator of the contribution, unless there is an agreement to the contrary [Larson; contributor licensed the author of RENT to use her work] 




(ii)
transfers not reduced to writing, granted orally or by implication generate a non-exclusive licenses
d.
Standing – only the owner of an exclusive license has standing to sue for infringement
-
under 1909 Act the author must be joint as a plaintiff (even if the owner brings suit)

-
a non-exclusive licensee brings a suit for infringement (against an unlicensed party), the copyright owner must be joined
e. Recordation – §205 (a): the 1976 Act provides that any signed document pertaining to a copyright transfer may be recorded. Recordation will serve as notice if:
(a) the work is specifically identified
(b) the work is copyrightable

-
affords transferee a priority over any subsequent transfer later so recorded
-
one month grace period is granted to the first transferee (two months if the transfer is executed abroad)

-
subsequent transferee will not prevail if had notice, or did not exercise good faith in the transfer, or not a taker for value (not a bona fide purchaser)
-
non-exclusive licenses may be recorded: written, signed nonexclusive license whether or not recorded prevail over conflicting transfers if taken prior to second transfer (first in time) or in good faith (bona fide purchaser)

B. Scope of Grant

a.
New Medium – Split in Circuits: 

(i)
[Cohen (9th Cir.)] – license must be construed in accordance with the purpose underlying federal copyright law – granting of the valuable, enforceable rights to authors and encouragement of the production of literary works 



-
the holder of the license should not reap the entire windfall associated with the new medium 


-
the burden is on the licensee to draw parallels between the mediums contemplated in the contract and the new medium for which the license should apply 


(ii)
[Boosey (2nd Cir.)] – if the author wishes to exclude new markets arising from subsequently developed technology he must limit the license to known mediums at the time of transfer



-
the burden is on the transferor to set the safeguards in the contract 


-
where a new medium could be read into the license, the transferor must come forth rebutting its inclusion 




-
unlike Cohen, the 2nd Cir. Will only examine the language of the contract and apply basic principles of contract interpretation [Boosey, Random House – e-books]
b.
Collective Works – copyright in each separate contribution to a collective work is distinct from copyright in the collective work as a whole, and vests initially in the author of the contribution

-
where the contributor did not expressly transfer (exclusive rights) in writing, the owner of copyright in the collective work is presumed to have acquired only the privilege of reproducing and distributing the contribution as part of that particular collective work


-
the owner of copyright in the collective work may reproduce or distribute these works only as a part of revised or within the same series of the collective work [NY Times]


c.
Copyright by Operation of Law 


(i)
copyrights in works written during the marriage are community property

-
§201 (d) 1 – transfers copyright by operation of law from husband in whom it initially vested, to the community


-
federal copyright act does not preempt application of state community property


-
spouse is a joint owner and is entitled to ½ royalties, may transfer rights
V. Duration and Renewal 
A. The 1909 Act 
a.
 Duration Term 

(i)
initial term 28 years from publication


(ii)
second term another 28 year (total of 56 years)



-
the new copyright term applied to existing and future works


-
to secure the benefit of the renewal term, a formal renewal application must be filed within the last year of the initial term

b.
Renewal Eligibility

(i)
Surviving Authors- renewal could be claimed by the author if he survived the initial term (or at least until the date of renewal in 28th year)

(ii)
Dead Authors - if the author died then the right to claim the renewal passed successively to three other statutory beneficiaries:




(1)
surviving spouse and children; if none then




(2)
author’s executor; if died intestate 




(3)
next of kin
 

B. The 1976 Act – congress altered the method for computing federal copyright terms.
a.
Duration Term for works published after 1/1/1978

(i)
Works created by identified natural persons – life of the author plus 50 years



-
the copyright protection runs from creation (not publication as under 1909 Act)


(ii)
Joint Authors – life plus 50 of the last surviving author


(iii)
Anonymous works – 75 years from publication or 100 years from creation, whichever expires first



-
includes pseudonymous works 


(iv)
Works made for hire - 75 years from publication or 100 years from creation, whichever expires first

b.
Duration Term for works published prior to 1/1/1978

(i)
All existing copyrights as of 1976 (regardless of when created), the copyright is extended to 75 years.



-
all works which enjoyed the 56 year (initial + renewal) copyright terms under the 1909 Act, were granted a 19-year extension by the 1976 Act

c.
Renewal – as amended in 1992


(i)
Works published after 1978 – need not to renew formally


(ii)
Works published prior to 1964 – must be renewed formally

(c) Works published from 1964 – 12/31/76 may not be renewed, but the author must live through the second term of 28 years in order for his heirs to obtain renewal rights

-
no need to survive the whole 28 years (must live into the second term)

C. The 1998 Sonny Bono Copyright Term Extension Act
a.
A 20 year addition to 1976 Act extension (applicable to works created 1/1/1978 and on)

(i)
Works created by identified natural persons – life of the author plus 70 years


(ii)
Joint Authors – life plus 70 of the last surviving author


(iii)
Anonymous works – 95 years from publication or 120 years from creation, whichever expires first



-
includes pseudonymous works 


(iv)
Works made for hire - 95 years from publication or 120 years from creation, whichever expires first

	Date of Work
	Protection Attaches
	First Term
	Renewal Term

	Created in 1978 or later
	Upon being fixed in a tangible medium
	Single author: Life + 70yrs

Joint Author: Life +70 yrs of the last surviving author

Anonymous/Pseudonymous/Work for Hire: 95 yrs from publication or 120 yrs from creation 

	Published 1964-1977
	Upon publication with notice
	28 years
	67 years, commenced automatically; renewal registration is optional

	Published 1923-1963 inclusive
	Upon publication with notice
	28 years
	67 years if formally renewed (otherwise PD) 

	Published prior to 1923
	WORK IS NOW IN THE PUBLIC DOMAIN

	Created but unpublished before 1978
	On 1/1/1978, when federal copyright displaced state copyright.
	At least: Life + 70
Earliest Exp:  12/31/02 – if remained unpublished

Published prior to 2002: 12/31/2047



D. Renewals and Derivative Works – 
a.
Works protected under 1909 Act (published 1923 – 1964)– where the author transfers his rights for the duration of the first term, and does not survive to formally renew. The right of renewal belongs to his heir as a new estate (even though the author had assigned the renewal right; the heirs may refuse to renew in favor of the proprietor. The courts are split:[Stewart] (if the author is alive at renewal, he is bound by contract)

(i)
9th Cir. – the licensee may not exploit the original license until the copyright expires and the original underlying work enters the public domain;

(ii)
2nd Cir. – based the licensee’s right to exploit the original license to create and exhibit the derivative work on the public right to enjoyment, the derivative may be shown 

b.
Works published 1964 – 1977 – since the 1976 Act no longer required formal renewal, the author who transferred rights under the initial term and refuses to allow the licensee to exploit the license during the second term must formally register the renewal.

-
those authors who rely on automatic renewal (available to works published ’64-’77) may not prohibit the creator of the derivative from using the license


-
1964-1977 works have an incentive to renew and register formally, may invoke Stewart [prohibiting further use of the license] 

c.
Derivative Works in Public Domain – derivative copyright protects only the new material contained in the derivative work. Although the derivative work may enter the public domain, the matter contained therein (which derives from a work still covered by statutory copyright) is not in public domain. [Russell (Nimmer on Copyright)]
VI. Termination of Transfers
A. Recapture of Copyright
a.
Transfers of Renewal Interests made after effective date of 1976 Act (1978): §203

(i)
Scope - the right of termination applies only to transfers and licenses executed after the 1978.



(a)
the right to terminate applies to inter vivos transfers of licenses executed by the author



-
the right does not apply to transfers by the author’s successors in interest 




-
the right does not apply to works-for-hire 

(ii) Persons Empowered to Terminate – 

(a) Joint Work – where the grant was signed by two or more of the authors

-
majority action by those who signed the grant, or by their respective beneficiaries per sterpes 
(b) Single Authorship – the right to effect the termination is determined via principle of per sterpes representation

(iii) Notice and Date of Termination 
(a) General Rule – a grant may be terminated during the 5 years following the expiration of a period of 35 years from the execution of a grant 

(b) Exception to 35-year Rule – if the grant covers the right of publication of the work, the period begins at the end of 35 years from the date of publication  or at the end of 40 years from execution of the grant

-
the 35-year rule is a default rule; contract may specify other shorter period 

(c) Notice must be served not less than two (2) or more then ten (10) year before the effective date stated
(iv) Effects of Termination 
(a)
Failure to Terminate – failure to effectively terminate within applicable 5-year period will result in continuation of all rights covered by an existing grant.


(b)
Reversion – if effectively terminated, the ownership of the rights covered by the terminated grant reverts everyone who owns termination interests on the date the notice of termination was served, whether or not they joined in signing the notice.



-
ownership is divided proportionally on per sterpes basis 



-
heirs of deceased beneficiaries (those who signed the notice and who didn’t) have an interest in the reverted grant 


-
majority action is required to make a further grant of reverted interests

(c)
Subsequent Transfer – further transfer and licenses must be signed by the same number and proportion of the owners, though not necessarily the same individuals

(v)
Exception § 304 (c) 6 (A) 


(a)
Derivative Works – notwithstanding a termination, a derivative work prepared earlier may continue to be utilized under condition of the terminated grant 



-
other derivative works can not be prepared [Mills Music]
b.
Transfers of Renewal Interests made prior to effective date 1976 Act (1978): §304 (c)


(i)
The key distinctions between termination rights under §304 (c) and §203:
	§304 (c)
	§203

	Scope of Grants Covered

	(a) Executed before January 1st 1978

(b) By author or other person designated by statute

(c) Of renewal rights in statutory copyright; of 19-year extended renewal term (or, if the owner of the right failed to exercise the right to terminate, of the 20-year second extension of the renewal under Sonny Bono Act 
	(a) On or after January 1st, 1978
(b) by author

(c) of any right under the any copyright 

	Persons Who May Exercise

	Author or majority interest of his statutory beneficiaries (per sterpes) to the extent of that author’s share;  or in case of grant by others, all surviving grantors
	Author or majority of granting authors or majority of their respective beneficiaries, voting as a unit for each author and per sterpes

	Beginning of Five-Year Termination Period

	End of 56 years of copyright or January 1, 1978, whichever is later; if owner of termination right failed to exercise the right at the end of 56 years, she has another opportunity at the end of 75 years of copyright 
	End of 35 years from grant, or if covering publication right, either 35 years from publication or 40 years from grant whichever is earlier 

	Further Grants

	Generally tenants in common with right to deal separately, except where dead author’s rights are shared, then majority action per sterpes as to that author’s share
	Requires same number and proportion as required for termination 


VII. Formalities
A. The 1909 Act  (works published prior to 1978)
a.
Formality Requirements


(i)
Copyright Notice



-
on certain page


-
absence or misplacement of the © sign resulted in work falling into public domain


(ii)
Registration 



-
registration would put the whole world on notice



-
allowed access to remedial action 


(iii)
Deposit with the Library of Congress



-
two best copies were to be deposited with the library



b.
Publication– since copyright attached upon publication and publication without © notice always resulted in copyright divestment, courts began to differentiate between the types of publications, in order to avoid draconian consequences 




(i)
Publication Defined – when copies of a first authorized edition were placed on sale, sold or publicly distributed by the proprietor of the copyright or under his authority



(ii)
General Publication – when the work was made available to members of the public at large without regard to their identity or what they intend to do with that work. 




Two-Prong Test: general publication occurs - 





(1)
if tangible copies of work are distributed to the general public in such a manner as allows the public to exercise dominion and control over the work; and





(2)
if the work is exhibited or displayed in such a manner as to permit unrestricted copying by general public





-
until published generally the work enjoys protection under the state law






-
once published generally, the work is invested with the federal protection assuming it has a proper © notice





-
if the work is generally published without the notice, the work is divested of the state (common law) protection 






-
general publication of a 2-D image of a 3-D work is not a general publication of the 3-D work 




(iii)
Limited Publication - publication that communicated the contents of the work to a select group and for limited purpose, and without the right of diffusion, reproduction, distribution or sale





-
courts will often find the non-divestive limited publication to afford the author some time to conform to formality requirements 





-
general rule: the public performance without more is limited publication [Martin Luther King]
B. The 1976 Act  (works published 1978- February 1989)
a.
Formality Requirements


(i)
Copyright Notice



-
copyright notice is required in its ameliorated form



-
no specific page 



-
if omitted in a small portion of published copies, it will not thrust the whole work into public domain; but will only deprive the owner of remedial action against an innocent infringer 



-
absence of a copyright notice on some copies can be cured by:




(1)
registration within 5 years of publication;




(2)
and a good-faith effort to manually place notice sign on the works omitted


(ii)
Deposit with the Library of Congress



-
within three months of publication 



-
two complete copies (or phonorecords) of the best edition; or



(iii)
Registration 



-
may be made by the owner of the work or the owner of any right under it




-
published or unpublished, domestic or foreign works



-
at any time during the life of a copyright




-
until registered, can not sue in any district court 

C. Post-Berne Convention  ( works published post-1989)
a.
Formality Requirements

(i)
Copyright Notice



-
optional



-
the incentive is to avoid the innocent infringer defense 


(ii)
Registration 



-
optional for non-U.S. works



-
a prerequisite to suit for U.S.  and other foreign works



-
the incentive is to avoid the innocent infringer defense


(iii)
Deposit 



-
no longer a prerequisite for suit for non-U.S. works



-
a fine in an amount of the cost of two copies may be imposed 
	Requirements
	Works Published prior 1978
	Works Published 1978 – Feb. 1989
	Works Published after Feb. 1989

	Notice
	Federal copyright is triggered upon publication  with notice; if no notice, work fell into public domain
	Affixation of notice perfected protection; five years to cure omissions, otherwise work fell into public domain
	Optional. Incentive – unavailability of innocent infringer defense 

	Registration
	Optional until last year of first term; mandatory for renewal for works published prior to 1964; prerequisite for initiation of a suit in both terms
	Optional, but prerequisite for initiation of a suit. Incentive – statutory damages and attorney fees are unavailable unless work was registered before infringement
	Optional for non-U.S. works; remains prerequisite to suit for U.S. and other foreign works. Same incentive

	Deposit
	Prerequisite to suit; a fine may be imposed for failure
	Prerequisite to suit; a fine may be imposed for failure
	No longer a prerequisite to suit for non-U.S. works; but fines may be imposed

	Recordation
	Unrecorded transfer is void against a subsequent bona fide purchaser for value
	Unrecorded transfer is void against a subsequent bona fide purchaser for value. 
Plus, prerequisite to suit
	No longer a prerequisite for suit. Unrecorded transfers are still void against a subsequent bona fide purchaser for value


D. Orphan Works 
Limitation on Remedies in Cases Involving Orphan Works - to encourage public enjoyment of works that are still under protection (but otherwise would have been in public domain) but the owner/author is not known to secure a license.
a.
If the infringer prior to infringement proves that he:


(i)
performed  and documented a reasonably diligent search in good faith to locate the owner of the infringed copyright; and 



-
at minimum review the information maintained by the Register of Copyright


-
not reasonable to rely on absence of information



-
use of reasonably available expert assistance and technology is encouraged


(ii)
was unable to locate the owner

b.
The infringing work attributes due credit to the owner/author if known with reasonable certainty

c.
Limitations on remedies include:

(i)
monetary damages –an award for monetary relief (actual and statutory damages; costs and attorney fees) will not be made




-
an order for a reasonable compensation for use of work is available


(ii)
injunctive relief – available in some instances 

VIII. Exclusive Rights Under Copyright
A.
Fundamental Rights - §106 gives a copyright owner exclusive fundamental rights. These “Rights” comprise of the so-called “bundle of rights” and may overlap each other. Each of the five enumerated rights may be subdivided indefinitely and may be owned and enforced separately. 

a.
§106: Exclusive Rights in Copyrighted Works – everything in § 106 is subject to §107 (Fair Use) and §122. The owner of copyright has exclusive rights to do and authorize any of the following:



i.
reproduce the copyrighted work in copies or phonorecords;



ii.
prepare derivative works based upon  the copyrighted work;



iii.
distribute copies or phonorecords of the copyrighted work to the public




-
by sale or other transfer of ownership




-
by rental, lease or landing



iv.
perform the copyrighted work publicly if the work is:




-
literary, musical, dramatic, and choreographic works; or




-
 pantomimes or motion pictures; or



-
any other audiovisual works.



v.
display the copyrighted work publicly if the work is:




-
literary, musical, dramatic, and choreographic works; or




-
 pantomimes or motion pictures; or



-
pictorial, graphic, or sculptural works (including the individual images of a motion picture); or




-
any other audiovisual works.
B. The Right to Make a Copy

a.
In General - §101 “Copies” are material objects, other than phonorecords” in which a work is fixed by any method now known or later developed, and from which the work can be perceived produced or otherwise communicated either directly or with the aid of a machine or device.


-
the term includes material objects (other than a phonorecords), in which the work is first fixed


-
even transient fixation in RAM will suffice 


(i)
Manipulation by Third Party – the §101 refers to material objects in which the work is readable by technology. It does not include works that could be manipulated by the use of technology to create a copy [Binder]



-
the medium itself must contain a reproduction/copy for purposes of infringement



(ii)
Manipulation by Immediate Infringer – computer input and manipulation of copyrighted works are violations of either the reproduction right or the derivative work right.



-
one can not scan images and “clean them up” by adding color and graphics (unauthorized reproduction) – fixed in RAM/Internet




-
if made available via Internet – unauthorized distribution [Phillips]


b.
Infringement – infringement takes place when any one of these rights is violated. Multiple infringements may occur by actions of a single actor or by numerous actors.



-
printing the picture and posting it (may be done by multiple people)


-
to prove a copyright infringement, the plaintiff must prove ownership of a valid copyright first. Then he is given the forum to prove infringement. 



(i)
Proving Infringement – the evidence of infringement may consist of:





(a)
Infringer’s Own Admission of Infringement; OR


-
after an admission of copying the determination must be made as to whether the copying was in fact illicit (unlawful appropriation)





(b)
Circumstantial Evidence –

(ii) Circumstantial Evidence of Infringement – [Arnstein Test] the circumstantial evidence of copying consists of two components:

(a)
Access, +

-
evidence of access plus something else gives the fact-finder a presumption of copying

-
access alone absent any similarities will not even give presumption of copying


-
access was found where the work due to its popularity was a hit in U.S. and abroad 



(b)
Substantial Similarities

-
once access + similarities are established, the fact-finder must determine whether similarities are sufficient to prove illicit copying 


-
expert testimony may be needed


-
if evidence of access is absent, the similarities must be so striking as to preclude the possibility that plaintiff and defendant independently arrived at the same result



■
[Gibb (7Cir.): “striking similarities”, even complete identity, between two works will not support a finding of infringement unless there is “at least some other evidence which would establish a reasonable possibility that the complaining work was available to the alleged infringer”]



■
[Gaste (2Cir): access is presumed due to striking similarity]



■
[Bright Tunes: (strict liability) where access is shown, subconscious copying is not a defense to copyright infringement]

(iii)
Copying – after the copying is proved, the complainant must clearly show that the copying constituted “improper appropriation” and was not permissible copying. The second prong of the Arnstein Test “the substantial similarity” is determined by:


-
 an ordinary “lay hearer” shall determine whether the copying is so similar as to constitute improper appropriation, if the work is designed for general public. Two approaches exist:



(a)
Subtractive Approach – the unprotected elements (ideas, facts, stock scenes) are “subtracted”, the fact-finder asks whether there are significant similarities between what remains of the original work and the infringing work



(b)
Totality Approach – the “total concept and feel” approach, the fact-finder determines whether the infringing and original works would have the same appeal to the relevant audiences.


-
an intended audience with “specialized expertise” will be substituted for an ordinary observer if the indented audience were ones with specialized knowledge [Dawson]



(a)
Child-oriented works – the similarity of child-oriented works must be viewed from the perspective of the child audience for which the products were intended. [Lyons]


(iv)
Infringing Copying – the substantial similarity between the original work and the infringing copy must go to the expression, not merely to their facts or ideas.


(a)
Protectable Material – the “ordinary observer” must ignore the similarities in the unprotectible aspects of the works and focus on “substantial similarities” in the expressive factors 



▪
De Minimis Defense – (2nd Cir) – insulates from liability for an insignificant violation of another’s right. Important in three respects:




i.
technical violation of a right so trivial that the law will not impose legal consequences;





ii.
copying has occurred to such a trivial extent as to fall bellow the quantitative threshold of “substantial similarity” 







iii.
relevant in “fair use” defense 


▪
“No plagiarist can excuse the wrong by showing how much of his work he did not pirate” ~Sheldon v. Metro-Goldwyn Pics, Corp. (2nd Circ.)

(b)
Unprotectible Material – the “merger dichotomy” when an “idea” and “expression” are inseparable, copying the expression is not barred. Since protecting the “expression” in such circumstances would confer monopoly of the “idea” upon the copyright owner. 


-
[H. Rosenthal: the similarity of both parties’ work to an object found in nature – jewelry in a form of a bee]



▪
Public Domain Elements – one can not claim copyright protection of an expression that is, if not standard, then commonplace in the respective industry.


-
Names, titles, phrases, slogans, coloring, or listings of ingredients (argue trademark or trade secret)


-
Ideas, systems, processes, discoveries (research), methods, procedures, or devices as distinguished from a description, explanation or illustration. 


c.
Similarities – the second prong of the Arnstien Test may be decided by “ordinary observer” or experts if the target audience had to have special knowledge (using two approaches above).


(i)
Substantial Similarity – an infringing work is substantially similar if an “ordinary observer, unless he set out to detect the disparities, would be disposed to overlook them, and regard their aesthetic appeal as the same.



NY Rule: whether an average lay observer would recognize the alleged copy as having been appropriated from the copyrighted work



(a)
Two approaches to determine “substantial similarity”





-
“total concept and feel” or “holistic” approach favored by majority; especially in cases of pictorial copyright and where the fact-finder is the “ordinary observer” 


-
“subtractive approach” or “filtration” approach, usually used in technical and literary works, where it is essential to strip away all the non-protectable elements (ideas, elements dictated by efficiency or mechanical specifications) of work prior to comparison [Com Assoc. (2Cir)] 


(ii)
Probative Similarities – a typical “hand-in-the-jar” situation, where the copying has been so blatant that the infringer copied phantom information specifically placed to flag reproduction


d.
Style – the style is not protectable per se, but it is a significant ingredient in determining whether expression was copied [Steinberg (2Cir) dicta]


(i)
Infringement of Own Work – where the author creates a work and transfers rights he may not create a “substantially similar” work and transfer it as original [Gross – a photo of a model in the same pose but with a cherry]; but, see



▪
Franklyn Mint – in order not to inhibit an author to operate in his style, he may consult same sources in creation of subsequent works. Thus, no infringement if the work is realistic. [the picture of cardinals] 

C. 
Right to Make Phonorecords 


a.
“Phonorecords”– §101 – In General, material objects in which sounds are fixed by method now known or later developed, and from which sounds can be perceived, reproduced, or otherwise communicated, directly or with the aid of a technology.
 


-
sounds accompanying a motion picture or other audiovisual work are not included




(i)
Two Copyrights in a Phonorecords:



(a)
musical composition – literary work, or the underlining composition that is usually a product of a composer/author (notes/lyrics)



(b)
sound recording – the actual realization of a composition 



b.
Compulsory Licenses – normally one must obtain from the copyright owner a license whose terms are determined through private bargaining. Under a compulsory license, a third party can use a copyrighted work (mechanically performing music) without the copyright owner’s permission, so long as he complies with the statutory procedure and pays the established royalties. 




(i)
 Phonorecords - §115: Compulsory licenses are available to anyone as soon as phonorecords of non-dramatic musical work have been distributed to the public in US under the authority of a copyright owner.





(a)
Scope – a compulsory license is available to anyone whose primary purpose in making phonorecords is to distribute them to the public for private use.






-
no compulsory licenses for manufacturers of phonorecords intended primarily for commercial use





-
soundtracks/audio visual works/ sound records in a motion picture not covered. [Abkco: karaoke – an audiovisual work)



(ii)
Soundrecording - §114: the second copyrighted element in a phonorecord. Only the copyright holder has the exclusive rights both over:





(a)
 exact reproduction; and 




(b)
over works in which the actual sounds fixed are rearranged, remixed or otherwise altered in sequence or quality. 





One can not directly or indirectly recapture the actual sounds fixed in the protected recording.






-
imitation through an independent recording of a “sound-alike” performance is permitted.






-
capturing the fixed sounds by re-recording – even with some technical changes may amount to infringement. (taking the same three beats (words) and repeating them)


D. 
Right to Make Derivative Works


a.
In General - §106: the owner of a copyright has the exclusive right to do and to authorize a preparation of derivative works based upon the copyrighted work.




(i)
Infringing Derivative Work – to be infringing the work must be “based upon the copyrighted work”. §101 defines infringement as:




-
translation





-
musical arrangement 





-
dramatization





-
fictionalization





-
motion picture version 





-
sound recording,





-
art reproduction,





-
abridgment (synopsis version)





-
condensation





-
or any other form in which the work may be recast, transformed, or adapted (catch-all language, argue as broad as fitting) 



(ii)
Violation of §106 (2) – the infringing work must incorporate a portion of the copyrighted work in some form. 





(a)
different medium – no defense; where the infringing copy is “substantially similar” to the original as per “ordinary viewer” [Learned Hand Test], the fact that the derivative work is in a different medium is irrelevant.





-
[Horgan: a photograph may convey to the viewer’s perception the moments before and after the split second recorded]




(b)
creative compilation – the statute gives the copyright owner the exclusive right to compile, adapt or arrange it’s copyrighted work.






-
[Nat’l Geog.: an owner of the physical material on which the copyrighted works are printed did not have a right to compile, adapt or arrange without authorization] 



(iii)
Limitations on Derivative Work Right





(a)
Family Movie Act – a parental guidance law passed that put in effect technology that would warn parents of upcoming scenes of nudity or violence. The parents, in turn may decide to block the picture. The director’s argument of “unauthorized alteration” was struck down, since the works themselves were not altered.






-
distinguishable from CleanFlix where a copy of a purchased movie could be submitted for editing by a private company. CleanFlix was determined to be an infringement.
E. Right to Distribute
a.
Ownership of Copyright vs. Ownership of Chattel 


(i)
Ownership of a copyright, or of any of the exclusive rights under a copyright is distinct from ownership of any material object in which the work is embodied.



-
transfer of ownership in any material object (demo tape) does not in itself convey any rights in the copyrighted work embodied in the object [Forward]


-
transfer of ownership of a copyright does not in itself convey property rights in any material object



(ii)
Transfer of a physical copy – an owner of a physical embodiment of a copyrighted work may sell the or otherwise dispose of the possession of that copy without copyright owner’s authorization 


b.
Right to Distribute - §106: a copyright owner has an exclusive right to distribute copies or phonorecords of the copyrighted work to the public by sale or other transfers of ownership or by rental, lease or landing.




(i)
First Sale Doctrine – the copyright owner has the right to control first public distribution of an authorized copy or phonorecord of his work whether by sale, gift, loan etc.




-
copyright owner’s right of distribution seizes in respect to sold copies of his work




-
[Columbia: unauthorized distribution of unlawfully made copies is a dual violation] 




-
[Fawcett: an owner of the chattel with copyrighted material in it, may resell the chattel as a compilation, so long as not creative modicum has been added to constitute derivative work – binding the comic books]



(ii)
Exception to First Sale Doctrine - §109 has been amended in respect to musical works. The first sale doctrine does not apply to rentals of pre-recorded music.




-
one can not purchase a CD and rent it out to general public without authorization of a copyright owner (even if there was the first sale)




-
same restrictions apply to computer software



(iii)
Droit De Suite – a doctrine (technically an exception to the First Sale Doctrine) that holds that an artist shall share in the profits accruing to subsequent purchaser from the appreciation in value o artist’s work.




-
exists in Europe and California 
IX. Fair Use
a. Generally:

i. An affirmative defense

ii. Each FU case assumes copying
iii. Originally judge made law, based on equity.  (not enforcing © as a matter of public policy)

b. Codified in § 107
i. Preamble, discusses the type of uses that should be considered fair use

1. Examples

a. Criticism

b. Comment

c. News reporting

d. Teaching (including multiple copies for classroom use)

e. Scholarship

f. Research
c. 4 factors:
i. Purpose and Character of Use

1. Commercial v. nonprofit education v. transformative

ii. Nature of © work

1. Core work? Quality (Ford’s Memories was Heart of book)

iii. Amount and substantiality of portion used in relation to © work as a whole

1. Don’t take more than necessary
2. If Δ writes a 900 page book that directly quotes all 40 pages of π’s work, it is less likely to be a FU. 

3. If Δ writes a 900 page book that copies 10 pages of π’s 1000 page book, it is more likely to be a FU.

4. As for quality, if you take the essence of the work, it is just as bad (less likely to be a fair use) than if you take an insignificant portion, even if that insignificant portion is longer than the golden nugget.

iv. Effect of use upon potential market for or value of © work.

1. Castle Rock, p. 647 Seinfeld SAT case
a. Even though π did not enter specific market that Δ filled, court held that the π’s had the right to exploit or not exploit the market
d. Parody v. Satire:

i. Parody protected; Satire is not.

ii. W/ Parody: must be able to conjure up at least enough of that original to make object of its critical wit recognizable. Only equal to assure identification. Don’t take more than necessary

1. Examples:
a. GWTW; 2 Live Crew

§104 of 109a-First Sale doctrine-Fawcett Publications; Quality King Distributors, Inc.
Fast Food restaurant owner did not perform radio programs when he had 4 small speakers. 

e. Vicarious liability: 2 elements

i. Δ must profit from the infringing activity
1. Napster made $ off advertisement and made lots of $/profit b/c free use- so profits tied directly to infringement

ii. Ability to CONTROL the activities of the direct infringer

1. Napster can kick people off system

So Napster liable for BOTH contributory AND vicarious

iii. For vicarious and contributory infringement, infringer must know about the infringement and/or profit from it.

iv. If person directly infringes, does not matter that they know they are violating the ©s of another.
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