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Contracts are all about promises—a contract is a legally enforceable promise.
Promise—Promises are manifestations of intention that imply commitment to some course of action in the future. 
Sources of law: case law, U.C.C. 

The Uniform Commercial Code(. As a pronouncement of the legislature, the UCC binds courts
Article 2 deals with contracts for the sale of goods (only part applicable to this course)
Types of Contracts (categorized according to the types of promises)
1. Express Contract: agreement between two parties expressed in words.

2.
Implied-in-Fact Contract: contract in which the agreement is manifested by the parties’ conduct. The conduct of the parties indicates that the parties have an agreement. Depends on the intent of the parties. See Bailey v. West…no express contract so court looks to see if there was an implied K

Objective intent is considered in this type of contract. What a reasonable person in the circumstances understand the behavior to be. 
3.
Implied-in-Law Contract (Quasi-Contract): In a quasi-contract there is no agreement. The law imposes a contract (a legal fiction) on the parties in order to avoid injustice. 
Elements of a Quasi-K( 
(1) benefit conferred on the ∆ by the ∏.

(2)
Appreciation or excuse for not telling (medical)
(3) Retention of the benefit in circumstances where it would be unjust for the   defendant not to pay.

The purpose of implied-in-law contracts is to prevent unjust enrichment. Nothing to do with benefit, detriment, or bargain.
Remedies 

As a general matter contract law does not contemplate specific performance as a remedy. 

Contract law divides the kind of damages into three categories…

1) Expectation Measure: Using the expectation measure a court will attempt to put the injured party in as good a position had the contract been performed as expected. Injured party is given the benefit of the bargain.
2) Reliance Interest:  The measure that tries to put the injured party in the position that the contract had never been made. 
3) Restitution Interest:  the measure of damages that will reimburse the injured party for whatever benefit he has conferred on the breaching party (defendant).
*None of these are punitive in nature. The court does not try to impose greater damage award greater than what the injured party lost. Want to deter future breaches not contracts. 

The Consideration Requirement
Theory (normative)(The law should enforce only those promises that are the products of bargains. If the court determines the parties did not make a deal. That the promissor did not receive something in exchange for the promise, then it’s not enforceable under contract law.

The substance of the exchange is not important—Peppercorn theory (sell mansion for a peppercorn). All that matters is bargain.
Types of Promises

1. Unilateral Contract: an exchange of a promise for performance (i.e. I promise to give you $50 if you give me your case book….when you give me the casebook, we have a legally enforceable contract--terms of which I now owe you $50).

2. Bilateral Contract: a promise exchanged for a promise; a contract is formed the moment both promises are exchanged (i.e. I promise to give you $50 if you promise to give me your casebook). 

In both contracts there is an exchange. To have a bargain, you must have an exchange. 

Elements of Consideration

Consideration requires a bargained exchange in which each party incurs a legal detriment.

1. Bargained for Exchange

Consideration is a bargained-for performance or return promise which is given by the promisee in exchange for the promisor's promise.  Consideration need not be furnished by or to the parties themselves as long as it is part of the bargained exchange.   

Even if the promissor's promise induced performance or a return promise by the promisee, if such inducement was not sought by the promisor, there is no bargained exchange.  In such circumstances, the promise is merely an unenforceable gift. See Kirksey v. Kirksey

2. Legal Detriment

The promisee must incur a legal detriment in exchange for the promise. Detriment can be an act or a promise. 

Legal detriment exists where:

· promisee does or promises to do something he has no legal obligation to do; or

· refrains or promises to refrain from doing something he has a legal right to do.

Functions of the Bargain Requirement
· Cautionary: Serves as a formality that alerts people that they are doing something with legal consequence.
· Evidentiary: Evidence for third parties that there is a legally binding arrangement.
· Channeling: Screening mechanism; not every promise can be enforced.

· Economic: Leads to efficiency in the market place.
Professor Williston’s Bargain/Conditional Gift Test:
· If the detriment on the part of the promisee confers a benefit on the promisor then it is a bargain (mutually reciprocal).

· If what the promisee does, does not confer a benefit on the promisor then it is a conditional gift.
*The benefit can come from a third party. 

I. Adequacy of Exchange

Adequacy of consideration relates to whether the bargain involves an exchange of equal value.  Generally, however, courts do not concern themselves with whether consideration is adequate, honoring the concept of freedom of contract.  The adequacy of exchange is irrelevant to whether consideration exists. All that matters is form. Also known as the Peppercorn Theory of consideration (sell your mansion for a peppercorn). Serves as evidentiary requirement.
Exceptions to the Peppercorn Theory

· Doctrine of Sham (Nominal Consideration): if the formal bargain looks like a pretense, then the bargain is not enforceable.

All we care about is form except when we care about substance. 
· Unconscionability: A court may refuse to enforce a contract for the sale of goods on the ground that an excessive price (for example) term renders the contract unconscionable. 
unfair/unequal      + 
difference in 

        bargain (substance)         bargaining power (process)
Forbearance to Bring a Claim

Generally forbearance to bring forth a claim is a legal detriment. Forbearance to bring forth an invalid claim is not legal detriment.

Modified Rule: Forbearance to assert an invalid claim may serve as consideration for a return promise if the parties at the time of the settlement reasonably believed in good faith that the claim was valid. Reasonable person must believe it is a valid claim.
( Some courts say that a mere honest belief on the part of the claimant is sufficient.

II. The Pre-Existing Duty Rule


A legal detriment exists where the party:

· engages in an act that the party was not previously obligated – whether statutorily or contractually – to perform; or

· refrains from exercising a legal right
Under the pre-existing duty rule, a promise regarding a pre-existing obligation to the other party does not constitute a legal detriment.

General economic adversity, however disastrous it may be in its individual consequences, is never a warrant for judicial abrogation of this primary principle of the law of contracts.
Exception to the Pre-Existing Duty
Modification of Contract  For Unforeseen Circumstances (distinguished from “hold-up”):  courts enforce agreements modifying contracts when unforeseen difficulties arise during the course of the performance of a contract, even though there is no consideration for the modification (UCC § 2-209), as long as the parties agree voluntarily and the new terms are fair and equitable. See Angel v. Murray—distinguished from early case (Bolin farms), difficulties are unforeseeable.
§2-103 (1)(b)
 A modification must be made in “good-faith” (to avoid bullying—hold-up game/duress/coercion)
All mercantile transactions are subject to the good faith requirement.
good faith( (applicable to merchants) means honesty in fact and the observance of reasonable commercial standards of fair dealing and trade see Alaska Packers

 Executors Contract—not fully performed on either side
III. Illusory Promises pg 95
Statements that do not commit the speaker to some course of action in the future. 

If one party has made an illusory promise than no party is bound because there is no mutuality of obligation.
A promise is illusory when any one of the parties can escape the contract under foreseeable circumstances. When there is no commitment then there is no mutuality in obligation—neither party can have a “free way out.”
Exceptions to Illusory Promises—Implied Promises
An illusory promise—a promise that by its terms leaves performance at the discretion of the promissor is not good legal detriment—but it may imply another promise that makes it a real commitment. 

Common law and the UCC have recognized an implied promise to use best efforts and good faith in an agreement for exclusive dealings, which furnishes the necessary consideration.  

Requirements Contract


- “I promise to purchase from you all the X that I can sell (require).”


Output Contract


- “I promise to sell you everything I produce.”


§ 2-306. Output, Requirements and Exclusive Dealings (good faith)
(1) A term which measures the quantity by the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in good faith, except that no quantity unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise comparable prior output or requirements may be tendered or demanded.


*see McMichael v. Price –requirements contract
(2) A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale *see Wood v. Lucy, Lady Duff-Gordon-common sense suggesting that seller would use best efforts
Subjective good faith standard in satisfying requirements
The implied promise to judge satisfaction according to a subjective good faith standard is what saves it from being an illusory promise. Exercise of ‘honesty in fact’.  What a reasonable person would be satisfied with (objective and subjective). *see Omni Group- good faith in satisfaction

Although it appears otherwise there is both subjective and objective standard in this instance.


IV. Moral Obligation (Past Consideration)
Common Law Traditonal Approach


A promise to pay for an act already performed is not enforceable because there is no consideration (because there is no bargain…recall consideration= bargain + detriment) See Mills v. Wyman- no bargained for exchange; no benefit conferred on Levy’s father

§ Restatement (second) ​§ 86—Contemporary Rule pg 125

Exception to the consideration requirement—where the bargain requirement is not met 

and yet is binding. See Webb v. McGowin
(1) A promise made in recognition of a benefit previously received by the 

promisor from the promisee is binding to the extent necessary to prevent injustice (or unjust enrichment).


(2) A promise is not binding under Subsection (1) 

(a) if the promisee conferred the  benefit as a gift or for other reasons 

the promisor has not be unjustly enriched; or

(b) to the extent that its value is disproportionate to the benefit.

Promissory Estoppel
The great exception to the bargain theory based on concerns of substantive fairness.
The basic principle of Promissory Estoppel is reasonable reliance. Even if a promise is not the product of a bargain it may be enforced if it has led a promisee to rely reasonably to his detriment. Here the party is prevented from making an assertion in court on the basis of his prior conduct. No expectation measure of damages available because there is no contract. 

Applicability of Doctrine

Categories where Promissory Estoppel is recognized with no consideration includes:



-promises between family members
- promises made to charities—reliance doesn’t even have to be shown by    




     charities.
Restatement (Second) § 90—Promissory Estoppel 
“A promise which the promisor should reasonably expect (objective approach) to induce action or forbearance on the part of the promisee or a third party and does induce such action or forbearance is binding if the injustice can be avoided only by enforcement of the promise.”

Questions Raised (vague language)

· Was there a promise?

· Should the promisor reasonably have inspected to induce reliance?

· Did the promisee rely on the promise?

· Can injustice be avoided only by enforcement of the promise?

* Under the doctrine of promissory estoppel, a court should consider all aspects of   a transaction’s substance in determining whether enforcement is necessary to prevent an injustice. Cohen v. Cowles Media—court looks at the standards in the newspaper industry.

“The remedy granted for breach may be limited as justice requires.”

-The reliance measure of damages is the basic measure of damages for promissory estoppel. Grouse v. Group Health Plan, Inc. (party was given damages for losing job in reliance of offer)

Statute of Frauds 
The Statute of Frauds, requires certain types of contracts to be memorialized in a writing signed by “the party to be charged” (i.e., by the party against whom enforcement of the contract is sought). If an oral contract falls within one of the categories of contracts that must be memorialized in writing under the Statute of Frauds, the contract is said to be within the Statute.


Policies Supporting the Statute of Frauds
· Evidentiary Rationale: the frailty of the human memory, parties may lie

· Cautionary Principle: prevents people from making impulsive promises by creating a formality.
· Channeling: screens cases

· Efficiency: reduces litigation costs and provides clarity.

Contracts Subject to the Statute
· Executors

· Contracts in consideration of marriage (prenuptial agreements)

· Sale of land

· Contracts that serve as a surety (person who agrees to pay the debts of someone else)

· Contracts that cannot be completed within the year of its making*
· Sale of goods for $500 or more

Sale of Goods for $500 or more

A contract for the sale of goods of $500 or more must be in writing.
§2-105 (1) “Goods” means all things (including specially manufactured goods) which are movable at the time of identification to the contract for sale other than the money in which the price is to be paid.
Mixed Contracts—contracts for the sale of goods and services.
 The “predominant factor test” provides for consideration of factors such as price in determining whether the service or the good is the predominant factor in the contract. It must be determined whether the contract is primarily for the sale of goods or primarily for the rendering of a service for Statute of Frauds purposes.
Exceptions (only applicable for goods)
A contract within the statute but is not in writing is enforceable if …

a) Receipt and acceptance of goods

The buyer receives and accepts all or part of the goods (in which case the contract becomes enforceable as to the goods accepted and received) See UCC § 2-201 (3) (c);
b) Part payment 

The buyer makes part payment for the goods (in which case the contract is enforceable as to the goods for which payment has been made) see UCC § 2-201 (3) (c);
c) Special Manufacture

The contract calls for the manufacture of special goods for the buyer not suitable for sale to others in the ordinary course of the seller’s business, and the seller makes either a “substantial beginning” in the manufacture of the goods or commitments for their procurement see UCC §2-201 (3) (a)

d) No objection to confirmation

The contract is between merchants; within a reasonable time a written confirmation, which satisfies the Statute of Frauds as to the sender, is sent; and the party receiving the confirmation does not dispatch a written objection thereto within 10 days. See UCC ​§ 2-201 (2);

e) Admission

The contract is admitted by the party against whom enforcement is sought “in his pleadings or testimony in court” see UCC ​§2-201 (3) (b).

Remember SWAP- Specially manufactured goods



        Written confirmation by a merchant



        Admission in court



        Performance through receipt and acceptance or part payment

Contracts that Cannot be Performed Within One Year of Making
The one-year period begins at the date the contract is made, not when the performance is promised.

A contract that is capable of being performed within one year is not within the Statute, and therefore is enforceable without a writing.

Examples: The following oral contracts would not be within the one-year provision because they are capable, even though unlikely, of being performed in one year:

· A promise to take care of a person until she dies
· A promise to pay a pension until death
· Lifetime employment promise

Requirements of the Writing (form)
· Does not have to be formal; can be on any piece of paper or multiple documents

· Writing must be signed by or on behalf of the party to be charged 
Terms of the Writing 
· Writing must identify the subject matter of the contract
· Reasonably establish that a contract has been made
· Must state the essential terms
 of the contract to a reasonable certainty
Effects of Failure to Comply with Statute
The contract is not enforceable, although it may exist. The contract is voidable by the party against whom enforcement is sought, not void. He can avoid the contract if there is no writing but can go ahead and perform if he wants to. NO REMEDIES AVAILABLE.
Is Promissory Estoppel available in a situation where the Statute of Frauds has not been complied with?

Restatement (Second) § 139 

Promissory Estoppel can be an exception if the Statute of Frauds has not been complied with; factors to consider (see Restatement). 
Courts are divided as to whether Promissory Estoppel can be an exception to the Statute of Frauds requirement pg. 188-189

The Objective Theory of Contracts 

Manifestation of Mutual Assent
Mutual Assent
 The court refers to an objective meeting of the minds. The inner intention of parties to a conversation subsequently alleged to create a contract cannot either make a contract of what transpired, or prevent one from arising, if the words used were sufficient to constitute a contract. 
Contract formation requires mutual assent to the same terms by the parties, generally manifested by an offer and acceptance.  Current law favors an objective standard for determining a party's intent to be contractually bound.  Thus, in general, communications are given the meaning that the recipient of the communication should have reasonably understood.  Nevertheless subjective intent is relevant in determining whether the parties intended to be bound.  Without such subjective intent, there is no contract.

 We want an objective indication of an agreement rather than an agreement itself. 

Objective Standard Test

Would a reasonable person in the circumstances understand that there is an intention to make a contract (by the person allegedly making the acceptance)? Embry and Zehmer test.
What would a reasonable person in the place of the offeror understand?
Exception to Objective Intent Requirement
- Regardless of outward appearances where neither party intends subjectively to be bound there is no contract. Under contemporary principles, subjective intent would control in this hypothetical. 

General Principle:

If the parties share a subjective intent that differs from the objective meaning of 

their language, their shared subjective intent controls.  
If a reasonable person would understand that the parties did not mean legal obligation then there is no legal obligation. Recall date example; man sues woman for standing him up on a date.
Subjective motivations are irrelevant, the only thing that matters is that objectively a contract has been made.
Offers

Ordinarily the manifestation of mutual assent is a two part process: Offer + Acceptance.
An offer is a specific kind of promise 

A manifestation of willingness to enter into a bargain is not an offer if the person to whom it is addressed knows or has reason to know that the person making it does not intend to conclude a bargain until he has made a further manifestation of assent. 

An offer creates a power of acceptance in the offeree.
An offer is a promise that would justify a reasonable person in believing that he can create a contract by assenting to it.
PUBLIC POLICY: In close cases courts are reluctant to find an offer (must be reasonably sure).  There can be no contract unless the minds of the parties have met and mutually agreed upon some specific thing.
Advertisements

In contract theory advertisements are solicitations for offers.

Generally speaking, public advertisements are not considered to be offers because they are open to everyone (i.e. form letter) and are indefinite in their terms. They are incomplete. Therefore there is no reasonable indication of commitment.

Where the terms of an advertisement are clear, definite, and explicit and leave nothing open for negotiation it may constitute a valid offer. See Lefkowitz v. Minn. Sup. Store
Language can take on different meaning depending on the context. See Pepsico case.
Price Quotations
As a general matter a price quotation is not an offer. It can be an offer if the circumstances indicate that it is a response to a request for a firm commitment. 


Rewards
Regardless if a reward for performance is advertised to the general public, the general principal is that a proposal for a reward is an offer.
Auctions



In an auction with reserve the auctioneer may withdraw the goods at any time until he announces completion of the sale. In an auction without reserve, after a bid is placed the property cannot be withdrawn unless no bid is made within a reasonable time. If an auction is not advertised as one “without reserve,” the auction is presumed as to law to be one with reserve. Policy: the law protects the seller.
Acceptance
The offer creates in the offeree the power to make a contract by manifesting assent to the terms of the offer. If the offeree manifests assent then the offeree has exercised the power of acceptance.

 Acceptance of an offer is manifestation of assent to the terms of the offer by the offeree, in a manner invited or required by the offer.
The offeror is the master of the offer.

The offeror can fashion the power of acceptance conferred on the offeree and may condition acceptance to the terms to the terms of the offer.
An offer may be accepted only by a person in whom the offeror intended to create a power of acceptance and in the manner specified by the offeror. Therefore an agent of the offeree may not accept. See La Salle National Bank v. Vega 
General Rule: Offers can be withdrawn anytime before a valid acceptance. 


Bilateral Contracts

Notice of Acceptance in Bilateral Contracts

In the context of a bilateral contract, notice of acceptance is necessary. An uncommunicated intention to accept an offer is not an acceptance.
When an offer calls for a promise (bilateral contract), as distinguished from an act (unilateral contract), on the part of the offeree, notice of acceptance is always essential. 
A mere private act of the offeree does not constitute an acceptance. See Hendricks v. Behee 
Policy: in a bilateral contract acceptance is a promise and as a matter of common sense a promise must be communicated.
Default Rules (“gap filling”)
Time
 What is a reasonable time is a question of fact depending on the nature of the contract proposed, the usages of business and other circumstances of the case which the offeree at the time of his acceptance either knows or has reason to know. See Evertite 
§ 2-309. Absence of Specific Time Provisions; Notice of Termination

(1) The time for shipment or delivery or any other action under a contract if not provided in this Article or agreed upon shall be a reasonable time.
Basically, parties can make their own rules but if they don’t ….

UCC § 2-206 Offer and Acceptance in Formation of Contract
(1) Unless otherwise unambiguously indicated by the language or circumstances                                                     

(a) an offer to make a contract shall be construed as inviting acceptance in any manner and by any medium reasonable in the circumstances;
(b)  an order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either a prompt promise to ship or by the prompt or current shipment of conforming or non-conforming goods, but such a shipment of non-conforming goods does not constitute an acceptance if the seller seasonably notifies the buyer that the shipment is offered only as an accommodation to the buyer. See Corinthian Pharmaceutical Systems, Inc. v.  Lederle--Accomodations
Accommodations

Basically the shipment of non-conforming goods is an acceptance of an offer and a simultaneous breach of contract. It is not an acceptance if it is an accommodation.
The shipment of nonconforming goods is treated as a counteroffer just as at the common law, and the buyer may accept or reject the counter offer under normal contract rules.
Unilateral Contracts
Recall: a unilateral contract is a promise for performance. Where an offer such an advertisement contains a requirement (i.e. catching influenza while using the Carbolic Smoke Ball) it constitutes as a condition. A condition is that an event not certain to occur that must occur before performance is due under the contract.

Notice of Acceptance in Unilateral Contracts
Unlike a bilateral contract, in a unilateral contract notification is not necessary as a default rule. 
Knowledge of Offer
It is impossible that there should be an acceptance unless the offeree knows of the existence of the offer. The policy being that an offeree cannot accept because there is no consideration. The performance was not done in exchange for a promise (no bargain).
Acceptance in Implied-In-Fact Contracts
Both express contracts and implied in fact contracts are true contracts based on the consent of the parties. The consent is based in different ways.
Where the offeree exercises dominion over things which are offered to him (the offeror’s property), such exercise of dominion in the absence of other circumstances showing a contrary intention is an acceptance. If circumstances indicate that the exercise of dominion is tortious the offeror may at his option treat it as an acceptance, though the offeree manifests an intention not to accept. See Russell v. Texas Co.
Silence as Acceptance

As a general rule an offeree’s silence does not qualify as assent. Silence can act as an acceptance however, if the past course of dealings between the two parties would lead a reasonable person to believe that silence is an acceptance. 
Delayed Media
Delayed media is any communication media that is not instantaneous. 
The Mailbox Rule (default rule): The mailbox rule is only applied to delayed communication. Acceptance is effective upon dispatch, without regard to whether it ever reaches the offeror. It can be said that the offeror has received constructive notice. 
Policy—the mailbox rule allows the offeree to mail the acceptance with an easy mind. Given that the offeror has the power to negate the mailbox rule (offeror is the master of the offer), the default rule protects the offeree.
Counter Offers

In general, an “acceptance” which does not assent to the offer as made is a rejection and counteroffer as it manifests an unwillingness of the offeree.
Mirror Image Rule: there must be an offer and an acceptance, with the acceptance expressing unconditional assent to the terms of the offer. If the terms of the offer are varied are changed, there is a counter-offer. Even a non-material variation is fatal. This is a classical formal rule.
Request for Modification v. Counter Offer
In the counter offer the offeree has said no to the initial offer as compared to a request for modification where no rejection has been made. All of this depends on the circumstances of the case.

Formalism v. Realism
The theory is that formal rules provide business certainty. The functional argument for formalism is that the arguments make sense and that people know the rules.
Formalist View:

“The Last Shot” Doctrine: the buyer’s acceptance and taking of the goods would be construed as an acceptance to the counter-offer. This is a kind of implied-in fact contract. See pg. 329
UCC §
2-207 is the realist answer to the “mirror image rule”
ONLY APPLICABLE TO THE SALE OF GOODS

The basis of UCC §2-207 is resolving the “Battle of the Forms” 

( The parties engaged in commerce and failed to incorporate into one formal, signed contract the terms of their contractual relationship. Each party is content to rely on their own form and fail to rely on the form of the other party.
The basic fix enacted by §2-207

The common law rule is the “mirror image rule”. §2-207 changes the common law rule in regards to the sale of goods. As a general matter, there will be a contract under §2-207 even if the forms don’t agree (different terms in offer and acceptance). The idea is to preserve the broad outline of the deal that the parties have made and not worry about the details.
§2-207. Additional Terms in Acceptance or Confirmation (contract between merchants)
(1) A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms.
Example: Offeree’s form says “our acceptance of your offer is conditioned on your assent to any and all terms included in the acceptance.”

--in this situation under §2-207 (1) there is no contract.

(2) The additional terms are to be construed as proposals for addition to the contract. Between merchants such terms become part of the contract unless:


(a) the offer expressly limits acceptance to the terms of the offer;


(b) they materially alter it; or 

(c) notification of objection to them has already been given or is given within a reasonable time after notice of time is received.


*proposal has to be accepted by the buyer. 
(3) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract. In such case the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this Act.
Example: if no price is mentioned then §2-305 fills in the price.
Contract formed by conduct of the parties

Under UCC 2-207 (3), when the offeree uses a conditional assent clause but the parties nevertheless go on to perform, the terms of the contract consist of the written terms to which the parties agreed, plus any supplementary terms incorporated under other provisions of the code but the inconsistent terms drop out.
Application of section 2-207 (3) is not limited to those cases where no contract is formed because the purported acceptance contains a conditional assent clause. Also pplicable where no contract is formed by the writings but the seller nevertheless ships the goods and the buyer accepts them.
            FOR EXAM( Contract already determined under subsection (1) then move on 




   to section (2)




  -If no contract in (1) then you don’t have to look at (2)
                                      -if no contract under section (1) then we look to see if there is                 



    conduct present under section (3) 
If the buyer files away the seller’s forms and accepts. The last shot doctrine establishes that there is a contract (implied in fact). Exception--this is not the case under 2-207 (3)—inconsistent terms drop out. 
            Outside of contracts for the sale of goods the mirror image rule is still applied. 
Shrinkwrap and Clickwrap Contracts 

Mass consumer sales in which the consumer is not told everything about the contract until after the consumer has paid the price. 

Policy and common sense holds that it would be impractical for a cashier to read the terms of an offer to a buyer. Generally if you don’t read a contract you have assumed the risk of assenting to the terms of the contract. 

Judge Easterbrook: Practical considerations support allowing vendors to enclose the full legal terms with their products. Cashier cannot be expected to read legal documents to customers before ringing up sales. Customers as a group are better off when vendors skip costly and ineffectual steps such as telephonic recitation, and use instead a simple approve-or-return device. Competent adults are bound by such documents, read or unread.
Klocek View (formalist): The Klocek case stands for the proposition that the vendor is not necessarily the master of the offer and that a consumer should not be held to a vendor's level of knowledge when entering into a contract. The District Court in this case attempts to overturn the decision in Hill v. Gateway. This is obviously a formalist point of view.


Basically…courts are split about whether these are valid contracts or not. 

Movsesian—Easterbrook has the better of the argument. 
Revocations of Offer
Unless the offer is supported by consideration, an offeror may withdraw his offer at any time “before acceptance and communication of that fact to him.” To be effective, revocation of an offer must be communicated to the offeree before he has accepted.

Notice of Revocation

A revocation is not effective if the offeree does not have notice. Note: the mailbox rule does not apply to anything except the acceptance. The buyer appears to be at a disadvantage, but he really is not because he is the master of the offer. See Dickinson v. Dodds
An offeree’s power of acceptance is terminated when the offeror takes definite action inconsistent with an intention to enter into the proposed contract and the offeree acquires reliable information to that effect (this could be a third party as in Dodds)

This is consistent with the objective theory…

The objective theory asks “what would a reasonable person in the place of the offeror understand?” If a reasonable person in the position of the offeree would think that the offeror is no longer interested in selling to him then that is a revocation of the offer.
Lapse of Offer


Recall: An offer lapses by its terms or in a reasonable period of time.

PUBLIC POLICY: Would courts lean to finding that there is a revocation or that there isn’t a revocation?
In a close case courts would lean in favor of finding that something is a revocation of an offer (recall courts leans towards that there is no offer). The policy is that the law does not want people to fall into contract accidentally. 
“Hard to get into… hard to get out of.”—Movsesian
The offer is not irrevocable unless the offeree has given something in return to make it irrevocable.

 Option Contracts
Sometimes a promise to keep an offer open, a promise NOT TO REVOKE, is supported by consideration. This is called an OPTION contract. 
The offeror and the offeree have entered into a contract independent of the underlying offer the terms of which are that the offeror will not revoke the underlying offer for a specified time. If the optionee (offeree) exercises the option, that is equivalent of accepting the underlying offer.

Counter Offers 

Recall the general rule states that a counter offer terminates the power of acceptance because it is not the mirror image of the offer. When the offeree has an option contract however the law states that the optionee has purchased the right to negotiate without destroying the offer. The optionee can negotiate the terms of the offer without application of the mirror image rule.

Effect of Rejection by the Optionee

The offeree can reject the offer and then revive it as long as the offeror does not take material action on reliance of the rejection of the offeree. The offeree then would not be able to revive the offer. This is a matter of fairness.
UCC 2-205: Firm Offers
An offer may be revocable even if there is no consideration for it where the contract is between two merchants. Instead of the bargain to serve as the cautionary function, this doctrine relies on the writing. The writing serves as a proxy for the consideration requirement.
“An offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time, but in no event may such period of irrevocability exceed three months; but any such term of assurance on a form supplied by the offeree must be separately signed by the offeror.”

Part Performance

Traditional Rule

Where the offeror seeks a unilateral contract, part performance does not get you anything. This is straight forward formalist logic.

The reason given is that until there is performance, the offeror has not received that contemplated by his offer, and there is no contract. Further, the offeror may never receive the requested performance because the offeree is not obligated to perform. Until the offeror receives the requested performance, no consideration has passed from the offeree to the offeror. Thus, until the performance is received, the offeror may withdraw his offer.

Modern Rule

Creation of Option Contract
Restatement (Second) Contracts § 45

Where an offer invites an offeree to accept by rendering a performance and does not invite a promissory acceptance and option contract is created when the offeree begins the invited performances or tenders part of it. 
Recall an option contract is a promise supported by consideration to keep the underlying offer open. The idea of §45 is that part performance counts as consideration for the promise to keep the underlying offer open.

Part Performance v. Preparation to Perform (unilateral contracts)
Under § 45, part performance gets you an option contract, preparing to perform gets you nothing. You actually have to begin the act that is requested by the promissor so that it could constitute as an option contract (i.e. buying gear at a store to use in for walking across the Brooklyn Bridge constitutes as mere preparation to perform).
What constitutes partial performance will vary from case to case since what can be done toward performance is limited by what is authorized to be done. 

Section 45 is not promissory estoppel, it is a consideration principle. Limited to unilateral contracts.
Any Way to Recover for Preparation Expenses?
Promissory Estoppel—although a person did not perform, sometimes a promissor’s words may forseeably create reliance in a promisee. 
Bilateral Contracts (contractors/subcontractors)
Note on Promissory Estoppel
Promissory Estoppel is for non-commercial settings. The law usually holds that in commercial situations parties should know what they are doing. If they did not protect themselves, they should have. 
Traditional rule (Hand theory) is that mere reliance on an offer for a bilateral contract is not sufficient to make it irrevocable. If there is no option contract, reliance will not help you in a bilateral setting. James Baird Co. v. Gimbel Bros. (a general contractor submitted and won a bid for work using the defendant’s figures to sell supplies in his calculations.)
Modern Approach (Traynor Theory)
Reasonable reliance resulting in a foreseeable prejudicial change in position affords a compelling basis also for implying a subsidiary promise not to revoke an offer for a bilateral contract. Promissory estoppel creates an option contract for the general contractor to accept the sub-contractors bid. 
So which one applies? Traditional rule or modern rule?

-Depends on the jurisdiction.
Economic Waste Rationale
The effect is that the government pays more for the same work under. The argument is that the modern approach will lead to economic efficiency. 

Restatement (Second) 87 (2):
An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character by the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice. So here preparation, reliance, does create an option contract section 45 does not.

An offeree who prepares to perform but does not perform is limited to reliance damages under section 87. 

By contrast an offeree who beings to perform (doesn’t simply rely), under section 45 will likely be able to recover for full expectation damages. 

The distinction ultimately deals with what are the damages available to the parties.

What about mistake on the part of the sub-contractor? i.e. Bid is too high or low
If the bid is substantially different from the others than a reasonable person in the place of the contractor should think there is a mistake then it has no basis for relying on it. 
Indefinite Agreements

The definiteness of terms is one of those factors to consider in deciding whether a statement is an offer or just a preliminary statement of negotiation. Under the objective theory of contracts, whether a given statement qualifies as an offer depends on what a reasonable person in the position of the listener would understand. 
Definiteness indicates commitment. If the terms of the statement are indefinite, that would indicate to a reasonable person that the speaker has not committed himself. A reasonable person would not be able to conclude that he can complete a bargain simply by saying “yes.” 
Restatement (Second) ​​§ 33

(3) The fact that one or more terms of a proposed bargain are left open or uncertain may show that a manifestation of intention is not intended to be understood as an offer or as an acceptance.

Problem arises when the parties fail to specify all the terms and obligations. 

General Rule: In order for a contract to be valid, the promise or the agreement of the parties to it must be certain and explicit so that their full intention may be ascertained to a reasonable degree of certainty.
Any benefits that have been bestowed on the promissor will be restored on the basis of quantum meruit. Quantum meruit is a kind of quasi-contract (implied-in-law).
 For example: in Varney v. Ditmars the defendant told Varney to remain working for him for the rest of the year and he would give him a “fair share” of the profits. It is indefinite as to what constitutes a “fair share,” however under the doctrine of quantum meruit Varney was able to recover for the hours of labor he did put it before he was fired.
Modern View (very similar to the general/traditional view)
Restatement (Second) ​​§ 33

(1) Even though a manifestation of intention is intended to be understood as an offer, it cannot be accepted so as to form a contract unless the terms of the contract are reasonably certain. (2) The terms of a contract are reasonably certain if they provide a basis for determining the existence of a breach and for giving an appropriate remedy.

Under the modern approach, if the contract can be rendered certain and complete by reference to something certain, an external standard (i.e. industry standards), the court can fill-in the gaps. The basic rule is that courts will not enforce contracts whose terms are not reasonably certain. But courts are now more willing to find terms that are reasonably certain. 
If the parties thereto have completed their negotiations as to what they regard as the essential elements and performance has begun on the good-faith understanding that agreement on the unsettled matters will follow, the courts will find and enforce a contract if some objective method of determining the unsettled elements is available—such as resort to the contract itself, commercial practice, or other usage and custom. See MGM v. Scheider



§2-204 Formation in General

§ 2-305- Open Price Terms

Renewal of Contracts
Courts do not want to impose contracts on parties but what if the parties had been through this several times before? 

Agreements to Agree
Preliminary negotiations or an agreement to enter into a binding contract in the future does not alone constitute a contract. A document that is an “agreement to agree” is enforceable only as a mutually binding obligation to negotiate in good faith. 
 An agreement to agree is one which the parties make an agreement to reach a conclusion at some point in the future. The problem comes up often when the parties make an agreement to agree but one of them decides not to agree. The issue is whether an agreement is enforceable.

Letters of intent and agreements to agree are not binding agreements. They are not enforceable when their purpose, to agree in the future on something, does not come to fruition.

The test for enforceability of an agreement is whether both parties have manifested an intention to be bound by its terms and whether the terms are sufficiently definite to be specifically enforced. Additionally, of course, there must be consideration on both sides. 
How is intention to be ascertained?

The writing clearly is a condition precedent to liability. The court however has articulated several factors to determine whether the parties intended to be bound in the absence of a document executed by both sides. 
The court is to consider:

· whether there has been an express reservation of the right not to be bound in the absence of a writing; 
· whether either has been partial performance of the contract see MGM v. Scheider
· whether all of the terms of the alleged contract have been agreed upon; and
· whether the agreement at issue is the type of contract that is usually committed to writing.”
Relational Contracts
 The court also can look to the parties’ course of dealing to determine their intent to be bound. If there are no external pricing mechanisms or they fail to supply adequate terms courts recognize relational contracts and enforce them. For instance, two parties that have been dealing over the course of several decades may be seen by the court to have intent to be bound as compared to an contract made at arm’s length. Oglebay v. Armco
The traditional formalist rule would say that there is no contract.
Agreements to Agree and Letters of Intent
 A letter of intent is very similar to an agreement to agree. It is a document put together by the parties memorializing the parties’ intent to negotiate. The key thing is that they do not represent commitments. A letter of intent usually provides for a way out, for the parties. It is NOT an offer. A letter of intent merely helps structure an agreement. It provides a way to build an agreement in stages.

Agreements to agree are unenforceable unless there is something like a relational contract. The general rule is that they are not enforceable because it is not known what constitutes a breach. 

So  what happens once the court finds the parties “intended to be bound?”
The Effect of an “Agreement To Agree” under the UCC 
Even though one or more terms are left open a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving and appropriate remedy.” 

Similar to the second restatement as the restatement adopted the UCC approach. It is possible that the parties may have intended to contract on these facts, but such sturdy stuff as trade usage, or a prior course of dealing or performance by both parties under the contract would be required to support the inference of intent. 
The UCC breaks from the general rule by supplying the terms for the parties. The code will “fill the gaps.” The code has a series of default terms. The content of the default terms is what the court things reasonable people in the business would want. Default rules are sometimes considered to be efficient because they save on transaction costs as the parties do not have to spend so much time negotiating.  
Did the parties intend to make a contract and is there a reasonably certain basis for giving a remedy?
The UCC does not have a gap filler for open quantity terms.
What if the one of the parties incurred substantial cost during the bargaining process (remember there was no contract)?

Damages in Indefinite Agreements
There is no such thing as pre-contractual liability (a party can pull of out negotiations for any reasons.) 
The expectation measure of damages can never be used because there is no actual measure of what the non-breaching party expected. Reliance is not available because there is no contract, therefore there is no contract recovery. Until there is a contract there is no liability. 

The restitution measure may be available if any benefit was restored upon the other party. (past consideration, moral obligation etc.)
The Avoidance of Contracts (Defenses to Contracts)
Defenses that make a contract avoidable as opposed to void. 

Rescission is all about fairness. Rescission is an equitable remedy. 
Capacity to Contract
Restatement (Second) § 12

“No one can be bound by contract who has not legal capacity to incur at least voidable contract duties.”

1. Infancy

Unless a statute provides otherwise, a natural person has the capacity to incur only voidable contractual duties until his or her eighteenth birth day.
In general a minor’s contracts are voidable; obligation may be avoided by timely and appropriate disaffirmance (avoidance). The other party, if an adult, is bound, reflecting the risk of contracting with one who is under age. On the other hand, once the age of majority is reached, the minor, now an adult can ratify or affirm the contract. 

       Adult Bears the Risk
If a minor is silent as to her age, the risk of her incapacity because of age strictly falls on the other side to the contract. In essence, a contractor has a duty to ascertain that the other side is not an infant—possibly by securing a representation from the other side about the age.
Rationale

The law protects minors against their own improvidence at a time when they are presumed to be incapable of protecting themselves from unscrupulous business persons.


      Exceptions to the Rule
· Necessaries: when a minor makes a contract for necessaries (shelter, food and clothing, etc.) the law imposes a contract in order to prevent injustice (non-contract recovery, since there is no real contract). The minor must pay a reasonable price for the necessaries. This is a quasi contract recovery. The defendant is restored the reasonable value of the benefit. It must be a non-contract recovery because the infant can’t make a contract. 
· Ratification of Contract: After the minor turns eighteen, the minor can ratify the contract. If the minor does not disaffirm the contract within a reasonable period of time then the contract becomes ratified.

· Misrepresentation of Age: typically if the minor is silent, the risk falls on the adult. If the minor lies about his age the contract is voidable on the part of the adult. 
2. Mental Impairment
Contracts made by a person with a mental illness are voidable (some jurisdictions say void).
There are two alternative tests: (1) cognitive test (2) volitional test

 A person incurs only voidable contractual duties by entering into a transaction if by reason of mental illness or defect (a) he is unable to understand in a reasonable manner the nature and consequences of the transaction, or (b) he is unable to act in a reasonable manner in relation to the transaction and the other party has reason to know of his condition (person can’t help himself). 

The person making the contract bears the risk that the person he is contracting with is mentally incompetent.

General Rule:

There is a presumption as a matter of law that every person is competent. To rebut that presumption the party asserting lack of capacity must rebut the presumption of competency by clear and convincing evidence. 
Exception:
Restatement (Second) § 15 Provides:

(2) Where the contract is made on fair terms and the other party is without knowledge of the mental illness or defect, the power of avoidance terminates to the extent that the contract has been so performed in whole or in part or the circumstances have so changed that avoidance would be unjust. In such a case a court may grant relief as justice requires. 
3. Intoxication

A contract made by an intoxicated person is voidable only if the other person had reason to know about the intoxication. This is because the person is responsible for the condition they’re in.
Misrepresentation (Fraud)
A misrepresentation is “an assertion that is not in accord with the facts.” In certain circumstances a misrepresentation that induces a party to make a contract will render that contract voidable by that party (it will allow that party to rescind).  

*such an assertion may be made by conduct as well as words (i.e. concealment).

There are two kinds of fraud:

(1) Fraud in the Inducement: to get someone to agree an assertion is made that is not in accord with the facts (contract is voidable). Although otherwise enforceable, the contract maybe avoided.
(2) Fraud in the Execution: precludes the formation of any contract at all (void). One party does not know that he has made a contract (an example is where a party secures another’s signature by misrepresenting the character of the document). This is rare and doesn’t come up. It is a fraud that goes against the character of the contract itself.
Efficiency Justifications

By allowing fraudulent contracts people would be discouraged to enter into negotiations, subsequently retarding economic efficiency. 
Facts v. Opinions
As a general matter, expressions of opinion (i.e. puffing by a seller) are not misrepresentations. Expressions of opinion are merely an analysis of the facts rather than expression of facts. In these situations the law says caveat emptor.

Exception—but where one party has superior knowledge statements made within the area of such knowledge may be treated as a misrepresentation.
In fiduciary relationships (relationships in which one of the parties acts in the best interest of the other person) a statement made by a fiduciary may be tantamount to a statement of facts.
Fraudulent Misrepresentation

Misrepresentation can be grounds for rescission, where the misrepresentation is consciously false and made to induce the person make a contract. 

Innocent Misrepresentations
Innocent misrepresentation is sufficient for rescission for though the representation may have been made innocently, it would be unjust and inequitable to permit a person who has made false representations, even innocently, to retain the fruits of a bargain induced by such representations. Economic analysis--The seller is the best cost avoider in this case.
Restatement 2d of Contracts, § 164
If a party’s manifestation of assent is induced by either a fraudulent or material misrepresentation by the other party upon which the recipient is justified in relying, the contract is voidable by the recipient.
Half-truth: is a statement that is true but raises a misleading implication. A half-truth many times may be a material misrepresentation that can be the basis of rescission. 
What if no assertion is made at all?

Sometimes a party fails to disclose a hidden fact. So can a party avoid contract if the other party simply remains silent?
As a general matter there is no duty to disclose. When information is equally available to both of the parties, there is no duty to disclose (caveat emptor—let the buyer beware). There is no duty of good faith in negotiations (only performance).
Exceptions—
(1)When the parties are not dealing at arm’s length or there is a fiduciary relationship between the parties, there may be a duty to disclose.

Theory: a rule like this gives you an incentive to the parties to exercise diligence. It rewards those who work hard in society, increasing efficiency.
(2)Information necessary to correct a previous statement that leaves a wrong impression. As the person that made the misstatement is in a better position to make the corrections.
(3) Where the seller of a home knows of facts materially affecting the value of the property which are not readily observable and are not known to the buyer, the seller is under a duty disclose them to the buyer.
Defenses

1. Promissory Fraud

The promisor makes a promise without intending to complete the promise. Since a promise necessarily carries with it the implied assertion of an intention to perform, it follows that a promise made without such an intention is fraudulent. Intention is a factual matter. Basis for fraudulent claim.
Many jurisdictions will impose punitive damages on promissors who at the time of promising don’t intend to perform.
2. Undue Influence 
A defense based on undue influence may arise where:

· one party takes advantage of the other party's position of weakness, e.g., based on age, illness, mental state, intoxication, etc., thus preventing the latter from exercising free will in the transaction; or

· one party breaches a fiduciary relationship with the other party. See Rubenstein v. Rubenstein where a wife coerced the husband to give up all his assets to support their child. Obviously there were not at arm’s length and she took advantage of their relationship of trust.
3. Duress
If assent to a contract was obtained by flat out coercion constituting duress, the contract may be avoided by the person subjected to the duress.  The contract is voidable where the party’s manifestation of assent to the contract terms is induced by an improper threat by the other party that leaves him with no reasonable alternative. 
Examples of duress include threats to:

· commit a criminal or tortuous act against the party, his family or his property

· extort money

· commence a civil action under circumstances which could be deemed abuse of process

· refuse to do business with the party

· blackmail the party

Most of the time when we talk about duress today it is in reference to economic duress.

The theory is that contracts made by a party that because they are induced by fraud, undue influence, or duress it is not really made voluntarily.

Duress Test

- Did the threats leave the promisor with a reasonable alternative (commercially speaking)?

-Did the threats deprive the promisor of his free will?
Unconscionability

Unconscionability goes towards the notion of defect in the bargaining process. It also deals with unfairness in the substance of the exchange. Generally, a defense based on unconscionability must present both procedural and substantive unconscionability.  

Two Important Factors of Unconscionability

(1)The absence of meaningful choice (procedural) on the part of one of the parties and (2) terms that are unreasonably favorable (substantive) to the other party.
Procedural unconscionability “concerns the manner in which the contract was negotiated and the circumstances of the parties at the time.” Procedural unconscionability, which is manifested by unfair surprise, relates to the aggrieved party's understanding of the contract terms and the creation of a gross inequality of bargaining power due to factors such as:
· inconspicuous print in the writing

· unintelligible legal language

· lack of opportunity to read the contract or seek clarification of terms

· illiteracy

· imbalanced bargaining positions (such as in adhesion contracts) 
Substantive unconscionability “focuses on the terms of the agreement and whether those terms are so one-sided as to shock the conscience…” Substantive unconscionability relates to contracts that are, in whole or in part, deemed to be oppressive, such as:

· provisions that deprive one party of the benefit of the agreement or an adequate remedy for the other party's breach

· provisions that bear no reasonable relation to the risk involved

· provisions that are substantially disadvantageous to one party without producing a commensurate benefit to the other party

· a great disparity between the cost and the selling price of the item that is the subject of the contract in absence of objective justification for such disparity

Both factors are generally necessary to prove unconscionability. The two elements however, need not both be present in the same degree. 
UCC §2-302. Unconscionable Contract or Clause

(1) If the court as a matter of law finds the contract or any clause of the contract to have been unconscionable at the time it was made the court may refuse to enforce the contract, or it may enforce the remainder of the contract without the unconscionable clause, or it may so limit the application of any unconscionable clause as to avoid an unconscionable result.

(2) When it is claimed or appears to the court that the contract or any clause thereof may be unconscionable the parties shall be afforded a reasonable opportunity to present evidence as to its commercial setting, purpose and effect to aid the court in making the determination.

What commonly creates unconscionability

1. Adhesion Contracts—procedural unconscionability goes to the concept of adhesion contracts. These are contracts made on a take-it-or-leave-it basis. Most adhesion contracts are enforced (recall: unconscionability is rare)

Generally adhesion contracts are allowed so long as other opportunities exist in the market place so that taking the adhesion contract is not necessary. Some courts however, have viewed that so long as the plaintiff did not have an opportunity to negotiate that particular contract then there was unconscionability.

2. Unreasonable Terms- terms that are unreasonably favorable to the other party, given the mores and customs of the business.
Duty to Read
 In contract law one who signs a contract has a duty to read it or, if it is written in a language which he cannot read, to have someone read it to him before he signs it, and “one who refrains from reading a contract and in ignorance of its terms voluntarily assents thereto will not be relieved from his bad bargain.”

There is an exception to the duty to read is where the party that failed to read was the victim of an unconscionable contract.
Arbitration

An arbitration agreement is unconscionable and unenforceable if there is both a procedural and a substantive element of unconscionability. 

Note: Under the common law some claims by nature are not arbitrable. 
Typically parties agreeing to adhesion employment contracts are overly optimistic.
f
In some unlimited cases covered by the unconscionability doctrine the employer can bind the agreement for arbitration. 

Unconscionability in Commercial Settings
  Unconscionability has not been so successful in commercial settings. In a commercial transaction there is an assumption that the parties are at arm’s length. There is also a presumption of a rough equality of bargaining power. 


Exception:
· Where there is no showing of a voluntary, knowing, and understanding release of rights, there is unequal bargaining power, and the clause is grossly unfair, the court may find it unconscionable.

Illegality

  It is a long standing rule that courts will not enforce contracts that are illegal or contrary to public policy. These contracts are void. The parties could not go through with the deal if they  want to. Court may raise the issue itself.
  Illegal contracts are contracts that violate the positive law (such as a contract to commit a crime). Contracts could also violate a judicially recognized public policy that overrides the freedom of contract. 


Rationale for Refusing to Enforce Such Contracts

 Most of the time in contract law we are trying to prevent opportunistic behavior. When it comes to illegal contracts the law tries to promote opportunistic behavior (the law wants to encourage people not to make these contracts).

In pari delicto potoir est conditio defendentis 

 As a practical matter when the parties are equally guilty the defendant is in a better position because the law leaves the parties as it finds them. The plaintiff seeking to enforce an illegal contract is not entitled to quasi-contract or restitution interest to redeem the benefit conferred on the defendant. 


Exceptions:

· The denial of restitution causes “disproportionate forfeiture”

· The plaintiff was excusably ignorant of facts or of legislation of a minor character, in the absence of which the promise would be enforceable

· The plaintiff was not equally in the wrong with the promisor
· The plaintiff did not engage in serious misconduct and he withdraws from the transaction before the improper purpose has been achieved.

Severability

What if a contract is only partly illegal?? i.e. it contains an illegal clause but the rest is legal. 


Covenants Not to Compete

  Clause that the ex-employee cannot compete with the employer. Most of the time covenants not to compete are enforceable. They are unenforceable, when they are unreasonable (contrary to public policy). A covenant not to compete may not be valid if it is too broad in its scope. 

Hypothetical: company has covenant not to compete with employee. Employee leaves but the covenant not to compete is too broad. 

Court’s possibilities: 

-void the entire contract. Court usually feels that this approach is bad (mechanical).

-sever the illegal term (the blue pencil rule) –cut something out of the contract without upsetting the totality of the deal that the parties made. Court asks, would the parties have made this contract if this term was absent? If yes—cut the term out and enforce the remainder.

-reform the agreement--court goes even further and possibly imposing terms on the parties that they did not desire. 

As a general matter a court may reasonably modify a contract to render it enforceable so long as the contract was drafted in good faith.

� Bailey v. West disproves all three forms of contracts. No contract for Bailey to take care of the horse.





� The injured party will typically choose the measure that he is seeking. The one that gives the most money—usually the expectation measure.


� Class focus


� UCC has very vague requirements for essential terms: “A writing is not insufficient because it omits or incorrectly states a term agreed upon but the contract is not enforceable under this paragraph beyond the quantity of goods shown in such writing”  …..as seen the only essential element is the quantity of goods.


� Restatement (Second) § 26
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