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Specific Relief

1.
Klein v. PepsiCo, 845 F.2d 76 (4th Cir. 1988), p. 453 - Goods not unique enough, price increase of goods since contract no reasons to order specific performance [jet plane]

2.
Laclede Gas Co. v. Amoco Oil Co., 522 F.2d 33 (8th Cir. 1975), p. 459 - rare terms, "other proper circumstances", inability to get replacement contract/goods on similar terms [propane supplies] RS §370, RS §361

3.
Northern Delaware v. E.W. Bliss, 245 A.2d 431 (Del. 1968), p. 464 - Impracticability of S.P. enforcement [factory refurbishment] 

4.
Walgreen v. Sara Creek Prop Co., 966 F.2d 273 (7th Cir. 1992), p. 465 - [Specific Performance Calc. - inability to calc damages, therefore spec. perf appropriate here [mall lease on pharmacy]

Measuring Expectation

5.
Vitex Manufacturing Corp. v. Caribtex Corp, 377 F.2d 795 (3d. Cir. 1967), p. 472 - Overhead is normally counted in with gross profits and are recoverable as damages; overhead is fixed and contract nonperformance produces no overhead cost savings, so no deduction for overhead from profits should result. [Virgin Islands factory waiting on Caribtex for wool.]

6.
Laredo Hides Co. v. H&H Meat Products Co., 513 S.W. 2d 210 (Texas 1974), p. 476 - Here the buyer, Laredo, covered and the main issue is what the appropriate calc. was for the damages. Use cover price - contract price. UCC §2-712(2) [Laredo had to cover for hides not provided by H&H]

7.
R.E. Davis Chemical Corp v. Diasonics, Inc., 826 F.2d 678 (7th Cir. 1987), p. 480 - Here breaching party (buyer) is suing for recovery of $300K deposit. Reversed in favor of Diasonics, who gets lost profit for lost volume damages under §2-708(2), rather than only $500 under §2-718(2b). Reseller can only use §2-708
 only if applying 2-706 and 2-709 don't return appropriate damages. Resale does not reduce a lost volume seller's damages because the breach has still resulted in its losing one sale and a corresponding profit.

8.
U.S. v. Algernon Blair, Inc., 479 F.2d 638 (4th Cir. 1973), p. 488 - Losing contract. Subcontractor/Contractor case. Blair/Contractor breached, said Coastal couldn't recover anything because completing the contract would have resulted in a loss. Court holds for Coastal, saying they can recover reasonable value of services provided - "restitution" damages. RS (2nd) §371

Limitations on Damages

9.
Rockingham County v. Luten Bridge Co., 35 F.2d 301 (4th Cir. 1929), p. 492 - Avoidability. After an absolute breach by one party the other party "cannot continue to perform and recover damages based on full performance." In short plantiff cannot hold defendant liable for damages that could have been avoided after the breach occurred. Cannot "pile on damage." [RS §350]

10.
Tongish v. Thomas, 840 P. 2d 471 (Kan. 1992), p. 495 - Sunflower seed contract. Question of efficient breach permitted here. Should §1-106 (actual profit loss) or §2-713 (expectation damages of actual market price calc.) be used? Majority of courts hold that §2-713 be used, and is actually fairer because each side takes a risk when entering a contract. If one side is only held to lost of actual profit loss damages via §1-106(1) it enables them to use the contract price as the baseline “floor price” for their goods, rather than the firm price. Market damages measure the expectation damages at time of breach, reflecting value of option lost. Lost profits measure losses at a later date reflecting the total transaction. 

11. Parker v. Twentieth Century-Fox Film Corp, 3 Cal. 3d 176 (Cal. 1970) – Shirley MaLaine case. Duty to mitigate in breach of employee contracts? Generally, an employee who suffers a breach in an employment contract is expected to make a reasonable effort to find another job in substitute. The issue is whether the substitute was different OR inferior from the original. {π actually proved here it was both, but you only need to prove ONE of the TWO.)

12. Jacob & Youngs v. Kent, 230 N.Y. 239 (NY 1921), p. 507 –  [Builder. Installed different brand of pipes from type specified, but they were substantially the same in performance and quality -  Remember the rule of material and non-material breach.] π Granted only Dimuntion in Value. Award Diminution of Value instead of Cost to Complete damages when: * Defect is trivial or unimportant; and * when no bad faith exists (NOTE: Most courts do not ask about willfulness or bad faith in a breach, except in egregious circumstances.)

13. Groves v. John Wunder Co, 205 Minn. 163, 286 N.W. 235 (Minn. 1939), p. 513 –  [Contract between parties for 7yr lease to gravel quarry. K contract clause that Δ would restore/relevel. Δ didn't at end. π suing for Cost to Complete damages whereas lower court gave only diminution in value.] This decision is contrary to usual CTC decisions (i.e. J.v.Kent or Peevy) 

14. Peeveyhouse v. Garland Coal & Mining Co, 382 P.2d 109 (Ok. 1963), p. 518 – [Contract between land owners and coal company said that company would restore land after strip mining. They didn't.  π sued for Cost to Complete damages, but court only awarded Diminution of Value. The court says diminution in value of land was $300, not the $29,000 of Cost to Complete restoration, holding that since the land's value was lowered by only $300 giving CTC would lead to economic waste. Large outcry by state legislature after this case.

15. Hadley v. Baxendale, Court of Exchequer, 1854, p. 521 –  Probably the most famous contracts case there is. [Mill and common carrier… mill shipped broken shaft for repair. It was delayed in shipping by 5 days. They sued Baxendale for damages of mill closing for five days.] Court said NO and did not grant damages of lost profits and other costs during shutdown. The requirement to get consequential damages is foreseeability by both parties AT THE TIME OF CONTRACT FORMATION of the type of damages and the potential extent of damages. Court said that the Δ was not aware mill would have to shutdown in the event of shipment delay, nor did not have reason to know that mill would shutdown.

16. Delchi Carrier SpA v. Rotorex Corp., 71 F.3d 1024 (1995), p. 526 –  Buyer v. Seller. CISG  applies, not the U.C.C. Again issue is foreseeability in calc. and granting of consequential damages. π rejected acceptance of goods and suing Δ for damages claiming that knew or should have known that such lost profits were foreseeable, and to be expected from π’s inability to fill orders if compressors were not conforming and shipped on time. Decision for π. But knowledge received by party to contract after contract formed cannot expand liability for special (a.k.a. consequential) damages.

17. Kenford Co. v. County of Erie, 73 N.Y.2d 312, 537 N.E.2d 176 (1989), p. 528 – [Stadium contract, land in exchange for contract to manage stadium. π sued on two items: (1) Lose of appreciation in land value, and (2) Lost profits from not managing stadium. Damages--Action for Breach of Contract--Loss of Anticipated Appreciation in Value of Land Peripheral to Land Subject to Contract (1) Damages which may be recovered by a party for breach of contract are restricted to those damages which were reasonably foreseen or contemplated by the parties during their negotiations OR at the time the contract was executed. There is no provision in the parties' contract, nor is there any evidence in the record to demonstrate that the parties, at any relevant time, reasonably contemplated or would have contemplated that the Δ was undertaking a contractual responsibility for the lack of appreciation in the event the stadium was not built. Defendant never contemplated at the time of the contract's execution that it assumed legal responsibility for these damages upon a breach of contract.. TEST of "Tacit Agreement" - NYS applies a further test [beyond the general test of foreseeability] that's generally obsolete. The test is that the π must prove that, in addition to proving that the loss was foreseeable, that the 2) Δ would have assumed liability for the consequential damages that did occur.

18. Fera v. Village Plaza, Inc., 396 Mich. 639, 242 N.W.2d 371 (1976), p. 537 – [New business, 'Book and Bottle'  was never established because Δ leased to other party after foreclosure from original owner. Can a new business, or one that hasn't even started, recover for LOST PROFITS in the event of a breach? Lost profits in new business are generally NOT granted, because the calculation of the amount is too speculative. Future lost profits as element of contractual breach are denied recovery when: (1) the amount is speculative and cannot be reasonably ascertained; OR (2) there is insufficient proof to establish the amount of profits with reasonable certainty.]

19. Wasserman’s Inc. v. Township of Middletown, 137 N.J. 238, 645 A.2d 100 (1994), p. 543  - [Liquidated damages - π leased property, with clause that if Township cancelled they would pay liq damages as per clause of improvement cost and 25% of one year's gross receipts as per formula. Δ breached lease, sold property, and refused to pay the liquidated damages. π suing for liquidated damages ISSUE: What the included clause a valid liquidation clause or a penalty and thus invalid? Court said, well it's a liq. dam. clause. NOTE: There's a trend toward gross receipts/amounts in liq. damages clauses, rather than Net or other amounts, because there can be endless argument over what goes into "Net" amount and  court then doesn't know what lost profits are as a result.]

20. Dave Gustafson & Co. v. State, 156 N.W.2d 185 (1968), p. 552 - [Liquidated damages - Case where PL was paving contractor and DEF state. The contract included a stip. dam. clause whereby PL was to pay $210 for day over the agreed completion date. DEF withheld $14K of $530K due for the work as per the stip. dam. clause. PL sued to recover.] 

Parole Evidence Rule

21. Gianni v. R. Russell & Co., 281 Pa. 320 (1924), p. 556 - [Case of oral prior term that wasn't in the final written contract. Contract contained merger clause deemed to be complete and exclusive integrated agreement, thereby under the PER preventing any other term from entering. Court said that the term π argued to be in the contract was of such a topic that it would naturally and normally has been included in the contract, and therefore was likewise not admissible under the P.E.R.  Decision for Δ.]

22. Masterson v. Sine, 68 Cal. 2d 222 (1968), p. 560 - [Case of family contract -- seller π were husband and wife, Tenants in Common, (trustee of π's bankruptcy actually) v. Δ (π's sister and brother-in-law). Court allowed term to enter the contract via PER, adding an implied family exclusivity to the option to rebuy within ten years. Court looked at whether the K was C&E, and determined that on this issue it was not; and that under the circumstances is was normal and natural for this proffered term NOT to have been included. Decision for Δ.]

23. MCC-Marble Ceramaic Center v. Ceramica Nuova D'Agostino, 144 F.3d 1384 (11th Cir. 1998), p. 566 - [Court is interpreting a K governed by the CISG (FN10 above). The court actually looks at both the UCC and the language of the CISG (which, again, only applies to signatory countries.)  π is aggrieved buyer suing seller Δ . Decision for π. CISG essentially doesn't have PER, and allows subjective intent of parties' to be considered in addition to conduct to determine terms.]

Interpretation of Terms

24. Bollinger v. Central Penn. Quary Stripping & Constru. Co., 425 Pa. 430 (1967), p. 567 - [MUTUAL MISTAKE π and Δ contracted where both agreed and thought a term (to strip soil, and then replace it later) was in the written K, but it was then mistakenly left out. Δ initially performed as to the term, then stopped after learning the term wasn't in the written K. π sued for rescission of K or Spec. Perf. Court said, that one party π was mistaken in thinking the agreed upon term was in the K and the Δ knew that the π thought it was in, and acted as if it were in before re-reading the contract. The court affirmed the lower courts "reforming" [rewriting] of the K to include the clause.]

25. Frigaliment Importing Co. v. B.N.S. Inter. Sales Corp., 190 F.Supp. 116 (S.D.N.Y. 1960), p. 574 -  [Ambiguous term  - The issue is what is chicken? A famous case in K interpretation. π (Swiss Co.) contracted with Δ (in US) to ship chickens over. π is saying "chicken" mean young broiler/frying chickens, Δ is saying "chicken" meant "older stewing chickens."]

26. Raffles v. Wichelhaus, Court of Excheq. (1864), p. 582 - [Ambiguous term  - Two ships named Peerless. - Probably 2d most famous case in contracts. Parties contracted for the sale and purchase of cotton to be shipped "ex Peerless from Bombay." Δ meant a ship Peerless arriving in October and π meant ship Peerless arriving in December. Neither side knew the other held a different meaning. Court ultimately said there was no contract because there was no mutual assent.]

27. Oswald v. Allen, 417 F.2d 43 (2d Cir. 1969), p. 584 - [Ambiguous term - "All Swiss coins". π buyer, Δ seller. One believe it meant "all swiss coins" the Δ meant her "Swiss Coin Collection" -- not all the swiss coins she had. Court here applied the rule of Raffles and said NO CONTRACT existed.]

28. W.W.W. Assoc., Inc. v Giancontieri, 77 N.Y.2d 157 (N.Y. 1990), p 586 - [Plain meaning rule of interpretation - Δ won. π = Buyer, Δ = seller. Real estate deal. The K contained conflicting clauses, one allowing only buyer to cancel the K, the other allowing both parties to cancel the K for sale. Δ/seller rescinded the K for sale, and π suing for breach, saying that only π had right to cancel. The court said we know what the plain meaning of this K is as written - - no extrinsic evidence "outside the four corners" of the contract will be brought in.]

29. Pacific Gas & Elec. Co. v G.W. Thomas Drayage & Rigging Co., 442 P.2d 641 (C.A. 1968), p. 592 - [Reasonably susceptible meaning rule - Traynor's at it again. Discards the P.M. rule … " The test of admissibility of extrinsic evidence to explain the meaning of a written instrument is NOT whether it appears to the court to be plain and unambiquous on its face, but whether the offered evidence is relevant to prove a meaning to which the language of the instrument is reasonably susceptible…"]

30. Delta Dynamics Inc. v. Arioto, 446 P.2d 785 (Cal. 1968), p. 597 - [Trigger locks, issue of breach and what terms of damages actually were. Uses reasonably susceptible rule.]

31. Hurst v. W.J. Lake & Co., 16 P.2d 627 (Pre. 1932), p. 601 - [trade usage of terms. Trade usage is very powerful. It trumps (1) parol evidence rule and (2) Plain meaning rule.]

Gap Filling - Good Faith, Reasonable Efforts, Best Efforts, Trade Usage/Dealing

32. Dalton v. Educational Testing Service, 87 N.Y.2d 384 (1995), p. 605 - [Filling gaps. Implied-in-fact, implied-in-law. Issue here of breach of contract via lack of good faith, which is an implied term in each contract. π won here.]

33. Burger King Corp. v Weaver, 169 F.3d 1310 (11th Cir. 1999), p. 609 - [Filling gaps - Good faith. 

34. Eastern Air Lines, Inc. v. Gulf Oil Corp., 415 F.Supp. 429 (S.D.F.L. 1975), p. 610 - [Good Faith ]

35. Market Street Assoc. v. Frey, 941 F.2d 588 (7th Cir. 1991), p. 613 - [Good Faith & disclosure - Δ won remand for trial - Sharp dealing v. opportunism v. candor.

36. Dickey v. Philadelpha Minit-Man Corp., 377 Pa. 549, 105 A.2d 580 (Sup. Ct. Pa. 1954), p. 617 - []
37. Bloor v. Falstaff Brewing Corp., 601 F.2d 609 (2d Cir. 1979), p. 619 - [Good Faith/Best Efforts - π won - π trustee, Δ brewer/purchaser of assets - 

38. Zilg v. Prentice-Hall, Inc., 717 F.2d 671 (2d Cir. 1983), p. 626 - [Best efforts - Δ won - Court implying a best efforts clause into a K, and tailor clause to the situation. FACTS: π author, and Δ is publisher. Δ had duty per K to publish the book and use efforts to promote. They cut back by dropping ad budget and number of books printed from 15K to 10K. Court said that who determined the standard for "best efforts" was the publisher per industry practices. Court says that good faith here is determined by looking at facts of the case [publishing business, trade usage] to see what parties intended.]

39. Bak-A-Lum Corp. of America v. Alcoa Building Products, Inc., 69 N.J. 123 (1976), p. 634 - [Good faith - π won - π is distributor, Δ is manu. Facts: made oral agreement in '62/'63; In '72 Alcoa decided to end the exclusive agreement in 2/69, but didn't tell PLT until 1/70. They kept it quiet for nearly a year, but π had in the meantime leased a larger warehouse, and Δ induced π to place large $150K order. ISSUE: In a termination at will franchisee/franchisor agreement, does the implied covenant of good faith require that reasonable notice for termination? POINT: Courts do NOT usually define what good faith it, and so it's difficult to say what will or will not be considered a breach of good faith. RULE: WHEN THE K IS SILENT ON A MATTER, PRINCIPLES OF GOOD FAITH FILL THE GAP.]

40. Lockewill, Inc. v. U.S. Shoe Corp., 547 F/2d 1024 (8th Cir. 1976), p. 638 - [At will franchise arrangements, π franchisee, Δ franchisor, Δ won - Issue of notice in franchisee agreements. Nothing said in K about whether it was terminable at will. ISSUE: Since π expended time, effort and costs in fulfillment of franchisee agreement, did the Δ demonstate good faith in terms of giving notice? The contract already lasted nine years and that was enough to recoop expended costs. RULE: But if contract is silent as to duration, then it is terminable at will as long there’s a reasonable amount of time for franchisee to recover initial expenditures, NOT necessarily enough time to make a profit. Impression is that the court have "initial" outlay of amounts in mind, not ongoing amounts of continuing or expanding business.]

41. Sheets v. Teddy's Frosted Foods, 179 Conn. 471 (Sup. Ct. CT 1980), p. 642 - [At-will vs Public Policy - π employee; Δ employer - π won - At-will means for any reason or even no reason. Exception here... FACTS: π doing job for four years and discovered violation of CT Uniform Food, Drug, act... using substandard quality of food. ISSUE: Is there an exception to the general rule of at will employment to allow a wrongful discharge cause of action when the discharge is in response to a violation of public policy? Court ultimately holds that his contract rights were violated in a way that ultimately generated a tort claim. RULE - Court put forth a narrow holding here. A statute was violated here, but not saying whether a violation of the statute is always required to bring a cause of action for wrongful discharge under public policy. Violation of this public policy COUPLED with the fact that PLT was personally exposed to criminal prosecution. Protecting employees was another rationale for their reasoning... court will not force election for employee to choose between breaking law and keeping position.]

42. Balla v. Gambro, Inc., 584 N.E. 2 104 (Ill. 1991), p. 648 - [At will/Public Policy - π employee - Δ won - π in-house lawyer who already had a pre-existing duty via code of conduct/ethics to report violation of FDA regulation. Court found for Δ that there was no cause of action for retaliatory discharge. No impossible choice, the lawyer had a clear and single choice. Court gives three reasons for its holdings: (1) No choice for π in his action - he had to report. (2) Would have undesirable effect on client-attorney priv. if cause of action allowed. (3) Allow cause of action would have no public protection effect because the attorney had to report and public is already protected by code of ethics. (4) Inappropriate to impose burden on employer to bear economic costs and burdens.

43. Nanakuli Paving & Rock Co. v. Shell Oil Co, 664 F.2d 772 (9th Cir. 1981), p. 651 -[Trade usage/dealing bring terms into contract - π won - Can course of dealing and trade usage bring a term into the contract? Many courts would not have followed this as far (because of express terms in contract, however…) DEF. providing asphalt. π suing for breach of K, based on 2d K, asking that price protection be imposed on those K for which π bid under old price. (If you bid to a govt unit your bid may be irrevocable, irregardless of reasoning. Δis saying that K expressly says "Shell's Posted Price at time of delivery." But White & Summer: "Usage of the trade is only binding on members of trade involved OR persons who know or should know about it. Persons who should be aware of the trade usage doubtless include those who regularly deal with members of the relevant trade, and also member of a second trade that ..."

44. Columbia Nitrogen Corp. v Royster Co., 451 F.2d 3 (4th Cir. 1971), p. 660 - [Trade usage/dealing - Δ made and sold fertilizer; π bought  fertilizer items from Royster - This court went further than ANY other court in determining there was no conflict between K's express terms and trade dealing/performance. Most other courts would NOT do this. K said that buyer (DEF) will take certain minimum quantity - 31K tons] 

Performance and Breach

45. Littinger v. Rosen, 164 Conn. 45 (1972), p. 665 - [Expressly conditional contract  - π (buyer) won, Δ seller - Action to recover a deposit on the purchase price of a house. Buyer's was to get a mortgage at a certain maximum interest rate of 8.5%; could only get mortgage at 8.75%. A condition precedent is a fact or event which the parties intend must exist or take place before there is a right to performance. ISSUE: Will express condition be strictly enforced? Yes! "The law does not require the performance of a futile act."

46. Gibson v Cranage, 39 Mich. 49 (1878), p. 677 - [SATISFACTION CONDITION - PLT is photographer, DEF is customer of photographer - not sure which is which though. (in real life, if you'd cite this, you'd have to do research as to the law of Mich. to see if they rev. names, or keep original PLT name first, etc.) ISSUE: Does purchaser have to pay for painting if he's not satisfied.  No. What would be the standard if K called for painting of exterior of barn and K? Court looks to reasonable person, objective standard for standard satisfaction clauses, However, if it requires personal opinion, then subjective standard is used.. Commericial judgment - uses objective reasonableness. NOTE: - Satisfaction in New York  - NY courts take peculiar position that even when it comes to 3rd party satisfaction the test is one of reasonable rather than honest satisfaction (or good faith.)]

47. Peacock Const. Co. v. Modern Air Conditioning, Inc., 353 So. 2d 840 (Fl 1977), p. 674 - [Parties' intent trumping express condition - PLT is Modern AC (subcontractor); DEF is Peacock CC; Gen. contractor and subcontractor building a condo. Two subcontractor's here - one doing pool, other doing AC. How does court interpret this? Not as an express condition - and court says per its interpretation there was obligation for the contr. to pay the subcontractor regardless. Court looks at intent of parties -- that cont intended to pay and subcontr intended to get paid. If trade usage conflicts with express language the express language generally trumps - (But important to note that trade usage gets us around the plain meaning rule of interpretation and parol evidence rule and allows you to bring in extrinsic evidence and such.)]

48. Doubleday & Co. v Curtis, 763 F.2d 495 (2d Cir. 1985) p. 679 - [Satisfaction clause and IMPLIED TERMS - Curtis Δ; DD - π- publisher;  they published the 1st novel; and in the process of 2nd novel; "Wrote junk pure and simple" in the 2nd book. π sued for return of advance; Curtis countersued for $150K in breach; "[s]atisfactory to Publisher in content and form" - express condition right there. A separate issue comes up as to whether a term should be implied into the K to help Curtis submit a satisfactory book. What could lend Δ support in this? Past dealings in first book, which wasn't perfect, but was edited and still published.  Course of Performance requires more than one performance, though, and Curtis only wrote and published ONE book with DD so far. Court says that GOOD FAITH is always a term, so does that req. DD to help the author? Court says that must perform honestly, but good faith does not entail "affirmative efforts" to succeed.]

49. McKenna v. Vernon, 101 A. 919 (Pa.1917), p. 688 -[Waiver of express clause - π won - Vernon owner & Δ, McK is builder and π . K'd to build movie theatre and builder was going to be paid in installments each time he handed in a certificate of work. Who was issuing the certificate? The architect. Six certificates, not issued and still paid; but on the 7th owner refused payment stating that getting and submitted certificate is express condition to get paid. ISSUE: Was there a waiver by the owner of the requirement of certificate for payment based on the previous six times were payment was made without the production of a cert. RULING: Court said he did waive the right by paying all those times without the cert. So the owner was now estopped from not paying. Passed the point where there was a reasonable time to reinstate, and the owner here had the work constantly under inspection and view.]

50. Hicks v. Bush, 180 N.E. 2d 425 (N.Y. 1962), p. 690 - [Express Conditions - Hicks is π (performer), Bush Δ (nonperformer), Δ won - Δ ARG - is the oral condition that transfer would not occur until funds were raised. ISSUE: In a final contract can an oral condition precedent to the effectiveness of the contract be held valid? In short, can they agree orally that the contract will not go into effect until a certain condition is met? YES Any limitation on recognizing the oral condition? Yes, there is a limit. If the oral condition conflicts with something in the contract. [Condition precedent must be fulfilled before the contract comes into effect.] PLT saying that you can't have two conditions precedent -- K says 25 days and that conflicts with this other "oral" agreement. Court says that (express oral condition) and the K's written express condition can co-exist and no reason that conditions can't exist side-by-side. ANOTHER EXCEPTION to the parol evidence rule here as: Oral condition precedent to the effectiveness of the contract, is an exception to the PER, unless it conflicts with the main K {in which case it is unenforceable.}]

51. Kingston v. Preston, King's Bench (1773), p. 693 - [Established the idea of the "doing before the paying." - Apprentice argued that his obligation to pay security was independent of the obligation to turn over the business. Law at that time actually supported this, and if the apprentice had been able to convince the court then … p. 694 - Describes three types of covenants: (1) Independent; (2) Dependant - one on the other; (3) Mutual (concurrent) - performed at the same time. 

52. Stewart v. Newbury, 220 N.Y. 379 (1917), p. 695,  - [Lays out Contract to do work, and it doesn't state when payment is to be made. HOLDING: "Where a contract is made to perform work and no agreement is made as to when payment, the work must be substantially performed  before payment can be demanded."]

53. Internatio-Rotterdam, Inc. v. River Brand Rice Mills, Inc., 259 F.2d 137 (1958) - [Material breach - π is buyer, and Δ is seller) Famous case.]
54. Plant v. Jacobs, 103 N.W.2d 296 (Wisc. 1960), p. 702 - [Substantial Performance - π - builder, Δ - owner - π did not complete the house and Δ would not pay anymore.]
55. Gill v. Johnstown Lumber Co., 151 Pa. 534 (Pa. 1892), p. 707 - [Divisibility - π worker pushing logs down river - Δ - owner of log company. Req. for divisibility - 1. The Contract itself allocates/apportions the consideration (on both sides) for different pieces of the contract. 2. That main purpose of the contract can still be met/fulfilled (by severing.)

56. Walker & Co. v. Harrison, 347 Mich. 630 (1957), p. 722 - [Material breach - Tomato throwing case - What standard is lessor to be held? Suppose to not only clean, but keep it in "first class advertising condition". ISSUE: Was failure to clean the sign a material breach? Court said no. Buyer considered himself excused from further performance (mistakenly) and failure to make payments, then, was an actual material breach.]

 57. K & G Construction Co. v. Harris, 223 Md. 305 (1960) - p. 727 - [Material Breach - TWO EXCEPTIONS TO SEEING IF MATERIAL BREACH MATTERS: .) If express condition - we ask was condition fulfilled? 2.) UCC Art. 2 - We don't ask about material breach, everything else we do. Q. What did subcontractor do? Knocked down a wall of the house. ISSUE: Was there material breach? Yes. So that excuses further performance (on both parties.) ADDITION RULE: A victim of a material breach - who is excused from further perf - can elect whether to be excused or to continue in the contract (once election is done it's irrevocable.) See RS Contracts § 274, 266]

58. Iron Trade Products Co. v. Wilkoff Co., 272 Pa. 172 (1922), p. 734 - [Prevention - π buyer, Δ seller. π won. No prevention. FACTS: Only two manu. of these rails. Court said there wasn't prevention here (spending a lot of time in looking at the affidavits to see). We see one thing, that: if one party just makes it's more expensive to perform it's not prevention.  "Mere difficulty of performance will not excuse a breach of contract." p. 734, 2nd graph, last lines - "The affidavit... fails to aver knowledge on part of PLT that the supply of rails was limited OR any intent on its part to prevent, interfere with or  embarrass defendant in the performance of the contract..." //She won't ask us what type of mental intention is necessary, but that Iron Trade takes us so far that a party is free to buy up all the supply, even if it drives up the price,  as long as it's not doing it in bad faith.// Remember the PECK SITUATION - which is definite prevention. (U.S. cut all the hay preventing Peck from being able to do so.)]

59. New England Structures, Inc. v. Loranger, 354 Mass. 62 (1968), p. 736 - [π - gen. contractor/Loranger; Δ - subcont. /NE Struct. FN #1 - sub agrees to provide sufficient labor, if sub should fail...  the K. has an express provision for terminating on this ground. and PLT is just following the K. ISSUE: If you raise one ground as the cause of breach, are you allowed later to add other grounds of breach? (courts are actually divided in the country on this - as to whether reliance is required to cut off giving further reasons, after one reason is provided for the breach.)]

60. Hochester v. De La Tour, Queens's Bench (1853), p. 741 - [Anticipatory Breach -Only one thing we need out of this case. Hochester tells us that when someone suffers a breach BEFORE performance is due, the party is entitled to bring an action immediately -- don't have to wait for performance due date. (Court can give you damages, and you don't have to hold yourself in readiness to perform, even though the due date hasn't arrived for performed. (The reasoning in this case isn't followed today, but the holding above is what is followed today.)]
61. Kanavos v. Hancock Bank & Trust Co., 395 Mass. 199 (1985), p. 748 - [Concurrent Condition, Sale of stock Court here treats the sale of stock as if it were the sale of real property, which requires concurrent conditions (performed at same time.) So Bank was to provide stock at the same moment that Kanavos was to pay for it....  Conditions precedent 
Conditions subsequent
Concurrent conditions. Independent conditions 1st issue? Kanavos is suing for breach. Was he financially able to have purchased the stock at the time? [Normally we don't ask this question, except in concurrent condition situations.]  NOTE: For concurrent conditions, the party claiming breach must prove that it would have been able to perform. ISSUE #2 - Who has the burden of prove in showing that Kanavos could have performed? Kanavos, because obviously he's better able to prove whether he was in a position to perform. This case touches on anticipatory breach or prospective nonperformance.]

62. McCloskey & Co. v. Minweld Steel Co., 220 F.2d 101 (3d Cir. 1955), p. 753 - [Assurance of performance - PLT - Contractor, DEF - subcontractor; FACTS - no stated due date for performance by the subcont. ;  contractor wrote to sub asking for estimate of delivery and completion. Sub wrote back and provided date. Contractor said that it wrote back giving them 30-days and threatening to terminate the K unless sub gave unqualifed assurances. Sub wrote to sub asking for help from the contractor in acquiring the steel (Korean war). ISSUE: Was there an anticipatory breach by DEF/Minweld? No. Court rules that it was not a breach of the agreement and says that for a statement to be a communication of an anticipatory breach or anticipatory repudiation is must be unequivocal and absolute communication of refusal.]

63. Maddox v. Coalfield Services, Inc., 51 F.3d 76 (7th Cir.1995), p. 757 - [Anticipatory Repudiation  π - gen. contractor, Δ - subcontractor; Δ won - no. There was a "proposed" contract from subcont to gen (π). Q. Does court hold that π accepted that offer and made a contract?  Yes. Offer was in writing, but acceptance was not in writing. No reason that Statute of Frauds applied here, right? Sub had no written acceptance and was actually going ahead and doing work while waiting for the written signed contract by π. Subcontractor/Δ then stopped work after no written signing forthcoming, and contractor/π then suing. ISSUE: Was subcontractors stopping work under circumstances an anticipatory breach? NO, it was not an anticipatory breach under this case. Maddox appeared not to be displaying good faith (which is a separate, valid issue and constitutes a breach, though not necessarily a material beach). ISSUE #2 - Did general contractor/π breach by not signing and it's  behavior? Yes. ASIDE: π could be viewed as either in  present breach (perhaps) or in anticipatory breach (sign final date for contract completion is not yet upon us.)]
64. Cosden Oil & Chemical Co. v. Karl O. Helm Aktiengesellschaft, 736 F.2d 1064 (5th Cir. 1984), p. 760 - [UCC Calc. of buyer damages when seller breaches - U.C.C. § 2-713 - Buyer's damages for Non-delivery or Repudiation. ]

65. U.S. v. Seacoast Gas Co., 204 F.2d 709 (5th Cir. 1953), p. 767 - [When is retraction no longer effective or too late? - PLT/buyer, DEF/seller - Parties disagreeing as to who breached. Court says Seller/Seacoast anticipatorily breached. The deliveries were not due yet, - AB is a definite statement that party cannot or will not perform. Breaching party/seller tried to retract, but it was too late. If there's been reliance by other party on the initial repudiation, then retraction is unavailable. The advertisement was the earliest reliance by π - spent time and money to place the ad, and then process bids. RULE - All that is required to close the door to retraction is definite action indicating acceptance of the A.B. as final, and this requisite can be supplied either by (1) filing of a suit, (2) firm declaration, (3) reliance by other aggrieved party.
66. Pittsburgh-Des Moines Steel Co. v. Brookhaven Manor Water Co., 532 F.2d 572 (7th Cir. 1976), p. 773 - [Assurance of Performance – When is it reasonable to request and what amount of request? - π/builder, ∆/buyer -  famous assurance case. Was buyer able to get the loan? No. Seller stopped building. Wrote to bank making the loan (not the Δ.) asking for first assurance. Then π demanded $175K in escrow. Then demand for President's personnel guarantee of payment. ISSUE: Were π's actions of A.B. protected by §2-609 Right to Adequate Assurance of Performance? No. they had no "reasonable grounds" for insecurity. Contract was written by π! And second issue was whether the demands for assurance they made were reasonable. Court said no. NOTE: Two breaches here -  Making unjustified demand, and excessive demands - each one is a breach here!!]
67. Norcon Power Partners v. Niagara Mohawk Power Corp., 92 N.Y.2d 458 (N.Y. 1998), p. 777- [Assurance outside U.C.C. - π/seller, ∆/buyer -  The court here gives a narrow applicability of request for assurance outside of the U.C.C.. RULE: It should apply to the type of long-term commercial contract between corporate entities entered into which is complex and not reasonable susceptible of all security features being anticipated, bargained for and incorporated in the original contract..]

Mistake, Impossibility, Impracticability, Frustration of Purpose
68. Stees v. Leonard, 20 Minn. 494 (1874), p. 786 - [Mutual Mistake - π/owner, Δ/builder - K to build a building on the land of a few stories. Builder assumed the risk of mistake (so there's no mutual mistake). FACTS: Δ build two building up to the 3 fl. Fell down. Up to three floors again. Fell down. Problems with the soil that couldn't support the land - quicksand. After second collapse Δ declines to perform further. Owner sued for damages. Builder's defense that he followed the architectural specifications, and it wasn't his fault that the ground was inadequate. The court says contract doesn't have any conditional clause, or reference to the soil. Court says "he contracted to build THIS building and promised to achieve a certain result." Trade Custom - Remember party trying to be excused must not have assumed the risk of the event occurring -- in the construction industry it's customary that the builder assumes the risk. As for prior oral evidence of agreement, Parol Evidence Rule, court says can't bring it in now because of the "subject matter test" that this subject would likely have been covered by the original contract.
69. Renner v. Kehel, 150 Arix. 94 (1986), p. 788 - [Mutual mistake, π/property buyer; Δ/seller - Purchased the property for the sole purpose of the commercial crop growing. Court says the π made it clear they needed adequate water supply. They realized that they didn't have enough water AFTER the K formation. Both parties thought at the time of making the K that there was adeq. water supply. Lower court rescinds the contract. Appel court here raised the issue. ISSUE: Was there mutual mistake? Yes. Both parties mistaken about the same basic fact at the time of the contract. p. 790 - General rule that "mutual mistake of fact" is entitled to  rescission." "Material fact" is something that constitutes an essential part of the contract. The court doesn't talk about which party "assumed the risk" thought it's not a big deal. Gave π the down payment back. And to the Δ the land back. [That's where most courts would stop.] This court goes farther into a deeper analyzes into other types of unjust enrichment . Remedies in mutual mistake is: RESCISSION of the contract and RESTITUTION for both parties.]
70. Taylor v. Caldwell, King's Bench (1863), p. 801 - [Impossibility - Δ is owner, π is user - Δ contracted for four performances at the dance hall. It burned down. BOTH PARTIES ARE EXCUSED IN AN IMPOSSIBILITY. Requirement for impossibility met here? Sure. Halls' gone. Neither party created it. 2nd to last paragraph ... "we are from the nature of the K it appears that the parties have known that it could not be fulfilled..." So the logic is that the parties mutual assented only because of the existence of the hall, and had it not been there they would have never contracted in the first place.]
71. Canadian Industrial Alcohol Co. v. Dunbar Molasses Co., 258 N.Y. 194 (1932), p. 819 - [Impossibility - Cardozo - π/Buyer, Δ/seller - Seller claimed impossibility that refinery never delivered to us what we expected in quantity. The contract specified the source of the molasses as THIS town, and THIS refinery.  Q. If that factory burned down would it be impossible to perform the contract? Yes, because it was specified in the K as THIS factory. The impossibility claim comes in here only because the contract says that the molasses had to come from a certain source. If the contract only specific the quantity of molasses (not the source), there's a different story. Requirements met? (three of them) 1. Impossibility - sure... no question. 2. Neither party created the situation  the seller did take a risk because  a specific factory was specified.. but is that taking the risk of the impossibility itself? Cardozo calls "contributory fault." But the real question is whether either party "caused" the impossibility... so the other party in this sense caused the problem for both parties. We also have a claim here of partial impossibility -- So there is such a thing as PARTIAL IMPOSSIBILITY (and the requirements are the same as with impossibility.)]

72. Selland Pontiac-GMC, Inc. v. King, 384 N.W.2d 490 (Minn. 1986), p. 815  - [Impracticability - Basic Assumption - π/Buyer, Δ/Seller. K for bus bodies. Contract says where the bus bodies are to be obtained... from Superior Company. Superior Co. went bankrupt and seller gets excused from ground of impracticability and applies ]
73. Eastern Air Lines, Inc. v. Gulf Oil Corp, 415 F. Supp. 429 (1975), p. 823 - [Impracticability - π/Buyer, Δ/Seller - remember this was a case about illusoriness in requirements contract (1st semester), Gulf then claimed bad faith by EAL (this semester) and raised trade usage (fuel freighting), course of dealing, and course of performance. NOW Gulf is claiming impracticability. First we have an interpretation issue, what are the parties arguing about? Had to do with how price was calc'd.. the K said this newpaper  Platts should govern, and Gulf is saying that it shouldn't govern, because now there are two-tiers and that paper doesn't include both prices. Question about whether contract term is still applicable to the new pricing system out there. THEN we come to impracticability issue. Gulf hasn't proved a hardship or even what it's costs are... Court criticizes Gulf's accounting system, but it says that the system they use does not divulge what Gulf's costs are... so how can we figure if it was impracticability of the issue?]

74. Mineral Park Land Co. v. Howard, 156 P. 458 (Cal. 1961), p. 831 - [Impracticability -  π/owner, Δ/excavator - Requirements contract to take all gravel and earth from the owners land to build, and Δ found that there wasn't of it on land. Remaining gravel was underwater. Defendants could not take it by ordinary means (usual method). - So this is a requirement. "We do not mean to intimate that DEF could excuse themselves by conditions that would make it more expensive, but where a different method is used... then impracticable."]

75. Krell v. Henry, 2. K.B. 740 (1903), p. 831 - [Frustration - π/owner, Δ/renter - King's coronation case. Court tells us that it's not an actual lease... only for the daytime hours, not the nights. The K was for use o apartment for two days (to watch the parade of the coronation.) Not expressly in the K, but both parties knew of the intended purpose. Coronation got cancelled and DEF refused to pay the rest of the rent. Owner suing for the rent. Q. Any impossibility here? No. The DEf could still have stayed  in the apartment for those two days. We could be tempted to think of impracticability, but it's more frequent that the party being asked to provide something (seller) is usually saying impracticability. Frustration and impracticability often overlap, but the tendency is the person paying money claims frustration of purpose, and the party providing something claims impracticability. ISSUE: Whether there was frustration of purpose such as to excuse the Δ? Yes. SUBISSUE: Whether the parties mutual purpose was frustrated? Yes. Both  side's purpose was frustrated. The π advertised the room as being suitable for watching the parade. Δ saw the ad, went to the premises, and the π's agent told him that the owner was willing to rent out the room for that purpose (watching the coronation procession.)]
76. Swift Canadian Co. v. Banet, 224 F.2d 36 (3rd Cir. 1955), p. 834 - [Frustration of purpose requirements - π/seller, Δ/Buyer. Δ won - Selling of lamb pelts. No frustration. PLT (Won) New U.S. regulations prohibited the importing lamb skins into U.S. (p. 834).  Q. What had seller done? Had to sell pelts to other buyer at less than K price. (Seller had shipped some of the pelts already before the regulations.) Buyer said then they won't accept delivery of the goods. 
77. Chase Precast Corp. v. John J. Paonessa Co., 409 Mass. 371 (1991), p. 837 - [Frustration of Purpose / Assumption of risk  -  π/Seller/subcontract, Δ/Buyer/contractor - Δ (Won) -  Concrete barriers contract, secondary contract, DEF had other contract with Highway Department. Replacing grass medians with concrete barriers and such. Public was up in arms and protested and govt stopped putting tem in. 
Gen. contractor told to stop installing the barriers by Highway dept. and DEF had contracted to PLT and told PLT not to shipment anymore. PLT wanted the money for the remainder of barriers (had already been paid for barriers already supplied.) DEF had no out-of-pocket costs, but is suing for lost profit (not lost volume). If sub suffered a breach would it be entitled to its lost profit? Sure... that's expectation. Gen contractor (Δ) is asking to be excused on grounds of frustration of purpose. Does court hold there was frustration of mutual purpose? Yes. FOCUS on RISK - the court focuses on risk and where it was allocated. Court said that general did no assume the risk, since highway dept.. had right in contract to decrease quantity. Court pointed out that this then made this stoppage foreseeable to the Gen. Contractor... course of dealing. But court says that NEITHER party assumed the risk.]

78. Northern Indiana Public Service Co. v. Carbon Country Coal Co., 799 F.2d 265 (7th Cir. 1986), p. 842 - [Frustration of purpose - π/buyer of coal, Δ/seller miner (Δ WON) - Buyer trying to use Frustration of Purpose. K had no ability for price to ever go down in 16-year contract. PSC - told NIPSCO that it had to buy electricity that was cheaper than what it could generate it at, and couldn't pass the higher costs of the coal contract "economy purchase orders" to customers. NO frustration of purpose here - PLT/buyer could have used the coal.. Case turned on risk requirement of the contract. PLT did assume the risk of it becoming unprofitable. They could certainly buy and use the coal... it would have been unprofitable, but not impossible, nor frustration of purpose, and they took on the risk of the contract (NIPSCO didn't "seek judicial review of the economy purchase orders." - p. 845) NO Force majeure here either. "A force majeure clause interpreted to excuse the buyer from the consequences of the risk he expressly assumed would nullify a central term of the contract." Generally, the buyer does not use claim frustration of purpose, but can.].

79. Young v. City of Chicopee, 186 Mass. 518 (1904), . 850 - [Frustration & Unjust enrichment - π/repairer &builder, Δ/owner of bridge, Δ won - K stipulated that material for at least 1/2 the bridge repair job be left on site before starting. To speed up the work. Fire came and burned bridge and part of materials. Fire not fault of neither party.  Q. If the owner sued the repair person for breach what would be DEF defense? Impossibility. What if town built new bridge and told him to repair new bridge under this contract. No. The K asks him to repair THIS bridge, not a diff. bridge. Town is willing to go the next step and say there should benefit for materials actually used in the bridge. By doing what the K asked for Δ did confer a benefit and gets restitution for wood put into the bridge. However, Δ is asking for restitution of materials left near the bridge. Q. Suppose the contract had been to build a bridge and it burns down is he excused for impossibility? No. (Like Stees v. Leonard case.) ISSUE: Is π liable for material Δ left near the bridge as per contract? NO.A few courts will also give damages for preparations of dedicated expenses  MODERN VIEW- Argument could be made that putting the materials there was actual performance of the K to put material there, and so whatever K calls for is perf. and restitution can then be received. Most courts today would hold this. (Distinction is really between performance and preparation.)]
Third Party Beneficiaries

80. Lawrence v. Fox, 20 N.Y. 268 (1859), p. 859 - [Third party beneficiary - π/3rd party, Δ/Promisor - π won. Introduced third-party beneficiary concept where a party not directly in privity on the K, but for who the K was intended to benefit, is able to sue to enforce the contract.]
81. Seaver v. Ranson, 224 N.Y. 233 (1918), p. 865 - [Third party beneficiary - π/Niece - 3rd-party , Δ/Executor of Beman estate, π won - Wife on her deathbed asking Judge to draw up a will, she didn't like it, and there wasn't enough time to do a new one; in exchange for husband promised that he'd leave enough in the will for the niece in his will to make up the difference. The Uncle... he's then the promisor here, and the aunt is the promisee in this beneficiary relationship. (Some courts look only at the promisee's intentions [the Aunt here], so it's logical that if anyone is intending to benefit the 3rd party it's the promisee.]
82. Grigerik v. Sharpe, 247 Conn. 293 (1998), p. 871 - [Third-party beneficiary - Looking at intentions of both parties - π/buyer of land, Δ/designer of drainage, Δ won - Court looking at intentions of both parties to K with regard to π. Original K for sale of land between π and Lang contingent on ability to get building permit. Q. What is third party complaining, why are they π?  Δ didn't properly design drained system. Q. Does PLT have any K with Δ?  No. So π is 3rd party beneficiary.]
83. Septembertide Publishing, B.V. v. Stein & Day, Inc. p. 878 -- [3rd Party Beneficiary - Looking at both parties' intentions (also using trade expectations to indicate intentions of party) - π/3rd P (Author), Δ/ publisher - π won - Following Grigerik view of looking at both party's intentions. Here original main K between Stein and New Library. Septembertide Publishing is the 3rd-party claiming New Library has promised to pay him. Q. Was there sep. agreement between promisee (Stein) and 3rd party? Yes. Hardcover contract. Court does say that Sept. Tide is third party by looking at both parties' intentions. NY law looks at both parties' intentions]

84. Olson v. Ehteridge, 177 Ill. 2d 396 (1997), p. 886 - [Standard for vesting of third-party rights - π/seller (third-party), Δ/buyer - ISSUE: When can the 3rdP's rights be destroyed by a modification of the original K? Unless the 3rd P's rights have not yet vested they can be destroyed. Olson wants to be the 3rdP here. The K on which she's suing is Agreement II. (The lawsuit actually involved other issues as well beyond 3P.). Q. Who is the promisor? Engelhaupt.  The parties made a settlement (Label by court as Agreement III, p. 887) that cut off the 3P, Olson's right. Against Eng. they claimed $76K, the theory of this claim ...The court here explained its reasoning as to why the restatement standard was fairer and more reasonable. Good quote, p. 890, "Our concern is that the rule of law we expound best services the pursuit of justice, not that it is the easiest rule of law for courts to apply." FIRST RESTATEMENT •
As to donee beneficiaries their rights vested immediately. •
As to creditor beneficiaries their rights vested once the (1) beneficiary brings suit OR (2) has materially changed position in reliance on the original K promise. SECOND RESTATEMENT Intended beneficiaries rights' vest once: (1) the beneficiary brings suit on the promise, OR  (2) materially changes position in justifiable reliance on the promise OR (3)manifests assent to the promise at the request of the promisor or promisee.]

Assignment and Delegation

85. Herzog v. Irace, 594 A.2d 1106 (1991), p. 897 - [Assignments - π/Dr. assignee, Δ/law firm, obligor - 
FACTS: Assignor was Jones (patient). Jones was in a motorcycle accident and was owed money. His lawyer, Δ, is to receive the money and has obligation to pay to Jones. However, in the meantime Jones gets hurt and goes to a Dr, who says pay me. Jones says to the law firm I'm assigning the Dr. my claim. Jones and Dr. essentially make a K that Jones will sell his K right in exchange for medical treatment... no question that it's a K. The law firm pays Jones instead of the Dr. and now π wants his money. Court treats it as an assignment. And for a valid assignment we need a complete and valid present transfer of rights. We could question whether this is actually an assignment.... p. 898 indented paragraph. "Request that payment be made directly from settlement..." RULE: After the other party to the original K has received notice of the assignment, they must pay the assignee. (The notice can come from any reasonable source.) The Dr. here had the incentive to give notice.. which he did... saying that he HAS taken assignment. (It's not enough to say that "I plan to take an assignment.") NOTE: Other party at its peril disregards the notice of assignment (Might have to pay twice if not careful. Law firm here has an action in restitution against Jones, as they unjustly enriched Jones by paying him, but if he doesn't have the money… too bad, so sad.)

86. Bel-Ray Co. v. Chemrite (Pty) Ltd., 181 F.3d 435 (1999), p. 902, - [Prohibiting assignment - π/obligor, original other party to K, Δ/assignor - Δ won - Lubrite is the assignee. There was a prohibition in the K, but the party assigned it anyway, and the π to original K says hey, we made an agreement to not assign. RULE: Courts disagree about whether in the original K the parties may agree to prohibit assignment. Prohibiting assignments is fairly common and makes sense. You don't want a K assigned to a stranger. (But there is a public policy in free assignability of K rights... that's why some courts will not recognize a prohibition of assignment.) The Court says that the assignment is not void, but says the assignment was a breech and π can get damages. Court here says the only way an assignment is actually void is if the K spelled out both that no assignment can be made and that any attempted assignment shall be void. Then the court will say we're simply reading the K and the K says assignment shall be void, and so it's void. This rule is the Restatement Rule § 322. NOTE: There's a difference between the "right" to assign, and the "power" to assign. Unless expressly forbidden a party still has the power to assign while not necessarily having the right. In that case the obligor has a claim against the assignor for breach, but the assignment is still valid.]
87.A.C. Associates v. Metropolitan Steel Industries, Inc., 199 U.S. Dist. Lexis 15053 (S.D.N.Y. 1989), p. 911- [Delegation Language Req. - π/Metro Steel/subcontractor/obligor, Δ/assignee - Walsh/contractor is assignor - Δ won - Court applied NY law, which does NOT by default include delegation in with assignment. [Had they applied the U.C.C. which does the opposite the case would have come out differently.)]
88. Sally Beauty Co. v. Nexxus Products Co., 801 F.2d 1001 (7th Cir. 1986), p. 915 - [Personal service/ expectation of original bargained for exchange - Assignor is Best Barber B&S Co., π/Assignee, Δ/obligor/Original Party to Orig. K - Δ won. Nexxus made a careful decision of Best, spending time with them and such... suddenly Best sells out to Sally Beauty, which is a subsidiary of another huge corporation, Albert-Culver. - which directly compete with Nexxus. Nexxus says hey we don't want to give Sally an exclusive license to distribute our products. Court says that this is too personal.. strong dissent by Posner, basing part of his dissent on "it's very unlikely that the assignee here would limit it's distribution of Nexxus." But that's not the standard is it? When Nexxus made it's orig. K with Best, why should they be subjected to an additional risk that Alberto-Culver might cause Nexxus to compete more vigorously? The fact that it's an exclusive dealership does not mean that they have to use best efforts.. . the honest behavior of Sally B. might be very different from honest behavior of Best.]

89. Chemical Bank v. Rinden Professional Association, 126 N.H. 688 (1985), p. 929 - [Three Req. for Valid Waiver of defense clause - Δ/Bank/assignee, π/Law firm/obligor- π won - Assignor bankrupt seller - Store sold/leased system to Δ, seller assigned payments to bank, system broke and seller went bankrupt, Δ stopped paying to bank. Bank sued. Court says the lease fits Article 9 def. of security agreement, and Δ is not consumer. Sales K had WD clause - 2nd graph, p. 929 - "As lessee... "WD are enforceable if certain requirements are met: UCC. p. 930 - WD can certainly apply to consumers, but some states have statutes that say that its not enforceable against consumers... but if you're not in such state.. then pay up. THREE REQUIREMENTS FOR WAIVER OF DEFENSE TO BE VALID (FN a. p. 930) 1. Takes the assignment for value 2. In good faith and 3. Without notice of a claim or defense (assignee must be innocent of awareness of any problems.) Court looks at whether π met all three. ]
90. Taylor v. Quality Hyundai, Inc., 150 F.3d 689 (7th Cir. 1998), p. 940 - [Affirmative action & Assignee liability - π/buyer of car & orig. party to K, Δ - Quality assigned the sales installment payment K to Bank as assignee. Taylor is other party to orig. K and have a complaint against Hyundai. They surely have a claim of breach against Hyundai, but they want to sue the bank that took the assignment. Court says no, you can't do this. Taylor say, hey, look at my contract. It has a FTC Holder Notice Rule in it that says, "Any holder of this consumer credit contract is subject to all claims and defenses..." The K says we can, particularly here in a consumer credit transaction, hold the assignee liable, which is exactly what the FTC Notice Rule was designed to address. The court says not so fast. After FTC required the Holder Notice in consumer financial contracts Congress amended statute of the TILA (Truth in Lending Act). And the TILA amendment limited the FTC notice... to say, p. 941... that they can sue on that "…only if the violation for which such action or proceeding is brought is apparent on the face of the disclosure statement." The banks says disclosure statement Hyundai gave simply said "we have paid for the warranty..." RULE is: No liability under TILA as per Congress "unless the violation is apparent on the face of the disclosure statement or other assigned documents."It's a strange distinction to make, but Congress is trying to balance between assignees and orig. parties. GEN. RULE:  MOST COURTS DO NOT ALLOW THE OTHER PARTY TO THE ORIG. K TO BRING A CLAIM AGAINST THE ASSIGNEE WHEN THERE'S AN ASSIGNMENT FOR SECURITY. (Not an assignment of the complete K transferring both rights and duties.)]

91. Worthen Bank & Trust Co. v. Hilyard Drilling Co., 840 F.2d 596 (8th Cit. 1988), p. 947 - [Perfected Security Interest - π/assignee, Δ/debtor & assignor -  Battling security interests between NBC bank and π. Assignor - Hilyard (Assigned same asset to NBC and to Worthen) NBC had first lien position in having perfected its security interest first, but it didn't renew in time, and Worthern became then first claimant on security interest collateral. NOTE: Once you perfect your secured interest you have to renew it before 5 years is up by filing a continuation statement, otherwise it lapses and you're treated as if you never perfected it. Priority of secured interests is done strictly by a first in time method. File first, you're first. SEE UCC §9-515(c). In the beginning Worthen seemed, p. 947 to be willing to take second place to NBC in letter (They're interchanging the words lien and security interest here.) NBC has already perfected its security interest. But Worthen takes over as first lien creditor as NBC failed to renew its continuation statement on its perfected security interest. NBC still has a security interest, but it's no longer perfected. Then, NBC renewed after the lapse, but Worthen has already moved up into 1st place.
Conclusion, p. 949... "Worthen's interest had priority because it was first in time of filing or perfection..." The NOTES says you can file form to perfect security interest before even taking the assignment. BUT filing this public notice DOES NOT serve as notice to the other original party to the contract that you have taken an assignment.]
� Footnote 2, p. 483.. UCC comment 2 of 2-708 "permits recovery of lost profits in all appropriate cases, which would include all standard priced goods. The normal measure there would be list price less cost to the dealer or list price less manufacturing cost to the manufacturer." - from 
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