Civil Procedure

I. Justiciability: whether a case is suitable for resolution by the court

1. Mootness: Issue is of no practical significance. Article III Section II gives power to court not to hear moot cases – moot cases not included in list of what judicial power has authority over.

DeFunis v. Odegaard: not necessary for court to hear case because P had already been given admission to law school; status of P won’t be affected by any decision the court might make.  Admission procedures were target of litigation and in no way will P ever again be involved in the school’s admissions process. 

2. Advisory Opinions: A nonbinding statement by a court of its interpretation of the law on a matter submitted for that purpose. Federal courts are prohibited from issuing advisory opinions by the case-or-controversy requirement of the Constitution. (President cannot ask Supreme Court for advice.)

3. Standing: A party’s right to make a legal claim or seek judicial enforcement of a duty or right.  A P must have a sufficient personal stake in the case to justify the court entertaining the claim. 

Standing Analysis: 

-Are Article III requirements satisfied?

-Are the Prudential Considerations satisfied? (Prudential Considerations: P cannot assert rights of a third party; of abstract questions of wide public significant which amount to generalized grievances; complaint must fall within “zone of interest to be protected or regulated by the statute or constitutional guarantee in question)

-If the prudential considerations are not satisfied, are they inapplicable for some reason, like a statute that authorizes standing?

POWER v. Thompson: POWER bringing suit on behalf of those that weren’t registered to vote.  POWER did not have standing to bring the case because POWER failed to prove an injury.  

4. Ripeness: Whether a case presents issues that are ready for adjudication.

II. Subject Matter Jurisdiction: Refers to whether the federal judiciary has jurisdiction over the dispute, cannot be waived. Must be pleaded and proved – put in complaint.  The absence of SMJ can be raised at any time.  Judgments rendered without SMJ are invalid and can be collaterally attacked. A federal court is required on its own motion to consider whether it has SMJ when the litigants have not raised the question.  The US Constitution sets out the permissible scope of the judicial power of federal courts in Article III, §2.

1. Diversity: The Constitution gives the federal courts jurisdiction over “controversies … between the citizens of different states.”   Determined at the time the suit commences, parties cannot move after this time to gain or defeat jurisdiction.  Amount in controversy must be in excess of $75,000; complete diversity is required (no P is a citizen of the same state as any D) See  §1332.

Strawbridge v. Curtiss: Diversity must be complete. In this case people from Mass. were on both sides and this were not a diversity jurisdiction case as a result – no complete diversity.

1. Aggregation of Claims: Putting claims together to reach the $75,000 amount.  Two different plaintiffs cannot aggregate claims to reach the amount – each plaintiff must reach the amount himself – a single plaintiff may aggregate two claims against the same defendant to reach the amount. (Done by the doctrine of supplemental jurisdiction) 

2. Interpleader: designed to protect stakeholder from paying twice to two people who claim part of stake.  Device to remedy the fact that sometimes states don’t have jurisdiction over all the claimants.

a. Statutory Interpleader: §1335 – contains own jurisdiction information; minimum amount in controversy $500; minimum diversity (if there is diversity among any two claimants – all other claimants may be citizens of the same state) nation wide service
b. Rule Interpleader: Rule 22 – no minimum amount; complete diversity *if you use rule, you need to find § that gives you subject matter jurisdiction

Why do you we need rule interpleader? There are times when you can use Rule 22 without §1335 – if all claimants are from the same state and there is a federal question involved.

Note: Neither Rule 22 or §1335 can be used if there is no diversity or federal question involved – in this instance bring suit to state court.

State Farm v. Tashire: Insurance Company invokes interpleader because they fear double liability – basis for subject matter jurisdiction §1335 – general interpleader statute and §1332 - diversity of citizenship.  Minimum diversity is enough in statutory interpleader.



3. Questions of Citizenship: 

a. Citizenship of an Individual: Domicile, a person’s true home based on one’s state of mind; evidenced by taxes, driver’s license, voting record

b. Citizenship of a Corporation: Citizens of the state in which they are incorporated in and the states they principally do business in.

2. Federal Question: alternative to diversity, Court has SMJ over federal questions, “the district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, treatises of the US.” See §1331.  Federal question is premised on the belief that federal courts should have the authority to expound and apply federal law because of their expertise in that law, their relative insulation from local and majoritarian pressures and their ability to give federal law more uniform application than state courts.

Note: P’s claim must clearly “arise” under federal law – it qualifies for federal question jurisdiction even if the claim is invalid on the merits.  

The federal question must be integral to P’s cause of action, as revealed by P’s complaint.  It does not suffice for federal question jurisdiction that P anticipates a defense based on a federal statute, or even that D’s answer does in fact raise a federal question.  The federal question must be part of a “well pleaded complaint.”  

Louisville & Nashville RR v. Mottley: P’s claim was a breach of contract claim; a federal statute was an integral part of D’s anticipated defense.   To have federal question jurisdiction, P’s claim must arise under federal law – it’s not enough if the defense does. MOTTLEY RULE: P must plead federal question – can’t use in its claim that D’s defense will use federal question. 

3. Supplemental Jurisdiction: Jurisdiction over a claim that is part of the same case or controversy as another claim over which the court has original jurisdiction, in this way court can hear a non-federal claim. (additional claim has no independent basis for subject matter jurisdiction)   See §1367.  Personal jurisdiction over each of the parties is still required, but is often obtained by P’s reliance on the 100-mile bulge rule. (Rule 4f)

· Claims covered by Supplemental:

- compulsory counterclaims

- joinder of additional parties to compulsory counterclaims

· cross claims

· impleader of third-party D 

· Claims not covered:
· claims against third-party D (made by P)

· compulsory joinder

· Rule 20 joinder

· Intervention

· Additional claims asserted by D fall within the court’s supplemental jurisdiction, but additional claims (or the addition of new parties) by P are generally not included.

1. Under United States Mine Workers of America v. Gibbs: if a P has both federal and state claims against the D – the federal court has the discretion to exercise supplemental jurisdiction over the claim based on state law if the two claims “derive from a common nucleus of operative fact” and are such that a plaintiff “would ordinarily be expected to try them all in one judicial proceeding.” 

2. Law Under Gibbs:

· Is there power in the federal court to hear the non-federal claim? (does the claim have sufficient substance to confer subject matter jurisdiction and do the state and fed. claims derive from a common nucleus of operative facts?)

· (Assuming court has power to hear claim) Should the court exercise its discretion to hear the claim? (factors to consider: economy; fairness to litigants; convenience)

· If there is supplemental jurisdiction over a claim it will almost always pass the Gibbs Test.  There is a remote possibility that a claim will fail the Gibbs test and still be included under supplemental jurisdiction, in which case it would fall under ancillary jurisdiction.

4. Removal: Generally, any action brought in state court that the plaintiff could have brought in federal court may be removed by the defendant to federal court.  (Example: Diversity cases can be brought in either state or fed. Court – P’s choice; if P brings case to state court – D can make motion for removal to federal court.)  

ONLY a defendant can remove; must file for removal within 30 days of the time he receives service of the state-court complaint. ONLY D and ALL D must remove.
See §1441, §1446, and §1447.

Note: Under §1441(a) a defendant can only remove an action that could have originally been brought by the P in the federal courts; if there is more than one defendant, all defendants must join in the removal.  *D cannot remove if the action was filed in the same state court that D is from in diversity cases. In federal question, D would be able to remove because the “not a citizen of the state where the action is pending” requirement doess not apply in suits raising a federal question.

III. Personal Jurisdiction: Involves the ability of a court having subject matter jurisdiction to exercise power over a particular defendant or item of property.  **Personal jurisdiction can be waived, if you don’t raise it, it’s waived. 

1. In Personam Jurisdiction: exists when the forum has power over the person of a particular defendant. Traditionally, courts of the D’s home state has personal jurisdiction over the D in all cases.

1. Pennoyer v. Neff: each state is sovereign w/in its own territory – states have the power to control land within its state even if the owner is resident of another state; every state is sovereign within its borders. State courts could entertain suits against their citizens; they could also entertain suits against nonresidents so long as they consented or if they could be found and served within the forum state.  BUT due process prevented suit against nonresident D’s who could only be found and served elsewhere.

2. Federal Bases for In Personam Jurisdiction
a. Domicile – most states grant their courts in personam jurisdiction over persons who are domiciled in the state, even when the defendant is not physically within the state when served with the process.  

i. Domicile connotes a stronger nexus between an individual and the state than residence. A person acquires a domicile by being present there wit the intention of making the place his home.  *An individual retains his old domicile until his actions and intentions coalesce to form a new one.

· Miliken v. Meyer: D was domiciled in Wyoming, resided in Colorado, court held that domicile in a state is sufficient to bring an absent D within the reach of the state’s jurisdiction because being domiciled in a particular state accords the individual with the rights of that state. “The state which accords the D privileges and affords protection to him and his property by virtue of his domicile may also exact reciprocal duties.”

· Corporations don’t have a domicile – they have an incorporation; a corporation’s are amenable to the jurisdiction of courts in the state in which they are incorporated and also in the state in which the corporation conducts its principal operations. 

b. Appearance: focuses on when D appears in the case

· To contest personal jurisdiction without submitting to jurisdiction some states use a special appearance rule, under that rue, if you raise other defenses, you’ve waived the defense of lack of jurisdiction.

c. Consent: consent to service of process. Express consent can be made via a forum-selection clause.  

· Forum selection clauses: is a fact, thought not a dispositive one.

· Hess v. Pawloski: D impliedly consented to service by driving in the state.

d. Presence: A state has power to exercise judicial jurisdiction over an       

       individual who is present within its territory whether permanently or     

       temporarily.  Can achieve presence by serving someone’s agent for    

       service. 

· Even if the individual is an out-of-state resident who comes into the forum state only briefly, personal jurisdiction over him may be gotten as long as service was made on him while he was in the forum state. Burnham v. Superior Court.
· Cooper v. Wyman: can’t serve someone who in the state for sole purpose of being on another case

3. International Shoe Box:  took old factors and rearranged them into a new framework.  Gave jurisdiction outside of traditional bases and led states to pass long arm statutes.

a. International Shoe Co. v. Washington: The P was incorporated in Delaware and had a principal place of business in Missouri.  P employed Washington residents to solicit orders there.  Washington sued P to collect unemployment compensation tax upon salaries International Shoe had paid to its Washington employees. International Shoe challenged personal jurisdiction in Washington – Supreme Court concluded that Shoe’s Washington activities constituted a sufficient in-state presence to make it amenable to suit. Court held that for a nonresident defendant who cannot be found and served within the forum state, good personal jurisdiction requires the defendant “have certain minimum contacts with the forum, such that the maintenance of the suit does not offend traditional notions of fair play and substantial justice.”

i. Minimum contacts test – continuous and systematic activities within the state; activities in state gave rise to the suit.  Absent consent, waiver, or suit in D’s home state, minimum contacts between the forum and the D are necessary to make P’s choice a constitutional forum.  

ii. Minimum contacts with the forum state are significant in that they suggest that (1) the D has received sufficient benefit to make amenability to suit a fair exchange, and (2) that it would not be particularly inconvenient for defendant to defend there.

1. Usually, a corporation will be found to have the requisite “minimum contacts” with the forum state only if the corporation has somehow voluntarily sought to do business in, or with the residents of, the forum state.

iii. Is there jurisdiction according to the International shoebox?

Continuous and systematic and activities gave rise: YES - general jurisdiction

Continuous and systematic and activities did not give rise: MAYBE.  

Not continuous and systematic and activities gave rise, limited and related: MAYBE (McGee- foreign corporation’s contacts with the forum state were “single or isolated” but the case arose out of those very contacts ( so long as there is a substantial connection it’s ok; specific jurisdiction ( jurisdiction might be possible if a sufficient amount of the nonresident D’s other activities occurred within the forum)

Not continuous and systematic and activities did not give rise: NO (Helicopteros: because the Ps’ claims did not arise out of D’s in state activities, those contacts had to be “systematic and continuous” in order to be sufficient for jurisdiction. These contacts here were too sparse for that.)

4. Long Arm Statute: These provide personal jurisdiction over nonresident D who cannot be found and served in the forum state.  Brings a D within a state’s jurisdiction; tells you the amount of jurisdiction a state chooses to exercise. Renders jurisdiction based on doing business in the forum or on D’s act done or consequences caused in the forum. 

2. In Rem Jurisdiction, Quasi In Rem Jurisdiction

a. A court gains jurisdiction over property by attachment, act of seizing property to confer jurisdiction.  In rem and Quasi in rem confer jurisdiction based on property. 

c. In Rem: if a court can’t get in personam jurisdiction over the D and the D has land within the state, the court can adjudicate certain rights by attaching the land.  Examples: mortgage foreclosures, seizures of cars.

d. Quasi In Rem: if the D has land within the state but the dispute has nothing to do with the land. The court attaches the land and uses the land to give the court jurisdiction over the dispute to the extent of the value of the land. If P wins, P gets the money from the sale of the land up to the amount P wins in the suit. It’s a way of giving the P a remedy against distant people out of their local property.

i. QIR must satisfy the same due process standards applicable to person jurisdiction.

ii. What do you need for QIR? 

1. The res must be in the state

2. The res must be seized at the commencement of the case

3. The owner must have an opportunity to be heard

iii. Shaffer v. Heitner: basis of personal jurisdiction, QIR, court held that you need minimum contract not just in an in personam jurisdiction but also in QIR.  Exercises of QIR jurisdiction would satisfy due process only if they met International Shoe’s minimum contacts test.

iv. QIR not as important anymore because of long arm statutes.

e. Damages: In Personam v. QIR: if you have in personam jurisdiction, and you sue for $10,000 and you get $3000 – that’s all you get. If you have QIR and you sue for $10,000 and attach property worth $3000, you can still sue for $7,000 if you can get jurisdiction over the D again.

f. Res Judicata: In Personam v. QIR: if you have in personam jurisdiction, the claim can’t be relitigated. Judgment is FINAL. If you have QIR and claim $10,000, attach property worth $3000 and win, when the P sues for the other $7,000 the D may relitigate the merits.

g. Limited Appearance: allows the owner of property that the court exercises QIR jurisdiction over to show up and fight on the merits without subjecting herself to in personam jurisdiction. Permits one to show up – litigate the merits without subjection to jurisdiction – and if they lose on the merits all they lose is property. *Federal courts are split on whether or not you can make a limited appearance in federal court. NY allows limited appearances.
Tackling a Personal Jurisdiction Question on Test:

1. Has the state chosen to hear the case? Look to:

a. Traditional Bases (Consent, Presence, Domicile, Appearance) … if Trad’l Bases don’t work look to (
b. Long Arm Statute: 

Two Step Analysis: 1) Ask if long arm statute covers case? (if yes)

2) Ask if exercise of jurisdiction is constitutional? (satisfy due process clause – minimum contacts- International Shoe Box)

*If yes to both ( states can hear case

*If no to #2( state cannot hear case (states can not have more power than the constitution gives them)

THEN move to:

2. Is the exercise of jurisdiction constitutional under the due process clause? Look to:

a. International Shoe Boxes – if maybe, look to ( (if no, stop right here)

b. Fairness Factors:

i. burdens D (Asahi: Japanese D would have had to travel and would have to deal with a legal system radically different from his own ( unfair burden)

ii. state’s interest

iii. P’s interest in obtaining convenient and effective relief

c. Did D receive fair notice?

d. Did D purposefully avail itself of the privilege of conducting activities within the forum state?

Jurisdiction in cyberspace: having a passive website (an informational website) does not render jurisdiction everywhere; for a non-passive website jurisdiction will found constitutional anywhere where various users use it (example of non-passive website: Amazon.com). A middle ground site is less clear – depends on facts of case.

IV. Notice and Procedural Due Process

1. Requirement that notice be had comes from the 14th amendment – the due process clause. 

2. Notice is tied to the procedure for service of process – process usually consists of a summons directing D to respond or appear in court on penalty of default and a copy of the complaint. Service is the formal means by which process is delivered to a D. 

· Personal service – handing the papers to D himself will always suffice as adequate notice.

· “Substituted service” – some form of service other than directly handing the papers to the defendant.

1. Leave at dwelling – Rule 4(e)(2) allows the papers to be left with a person of suitable age and discretion residing in the dwelling place in question.

2. Mail – Rule 4(e)(1) some states and the federal system, allow service to be made by ordinary first class mail.  This method is allowable only if D returns an acknowledgment or waiver form to P’s lawyer.

· Service on out-of-staters – (this can only be done if the state has a long-arm statute covering the type of case and D in question, once the long-arm covers the situation – the out of state D must be given some sort of notice)

1. Mail notice: many states provide for notice by registered or certified mail.

· Service on corporations: there may be a designated corporate official to receive process for suits against the company; Rule 4(h)(1): allows service on any person associated with the corporation who is of sufficiently high placement.

3. When is notice by publication acceptable? When the person is missing or the address is unknown such that there is no way to give adequate and reasonable notice otherwise.

· Mullane v. Central Hanover Bank: Bank sent letters to beneficiaries of the trust; then published notice. Court held this was ok because it was the only mode of contacting these people, individualized notice would be impractical. Notice must be reasonably calculated under all the circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections.  It must afford a reasonable time for those interested to make their appearance.  Mullane curtailed notice by publication, holding that it could not substitute for individual notice when the latter was practicable. “Reasonableness-under-the-circumstances approach to notice. Rule: a person can be bound even if they cannot be found through reasonably diligent search.

4. Rule 4: P has 120 days from filing the complaint to serve the summons and complaint on D or (absent “good cause” for delay) suffer dismissal without prejudice.  

V. Forum Non-conveniens and Venue

1. Requirements of a Proper forum: convenience of parties, convenience of witnesses, interest of justice

2. To transfer to another forum use §1404.

3. Factors to take into account when laying venue:

· Is there another forum at all?

· P’s choice of forum

· Where the evidence is

· Where the parties are

· Where the witnesses are

· Access to the site (in some cases)

· Where witnesses will be within the compulsory process of the court

· Where the dispute can be resolved in one case whether the court will apply its own law or an unfamiliar body of law

· Whether the locality has any interest in the litigation

4. Venue: not the same as jurisdiction, it’s another requirement; refers to the proper district in which to bring the action.

(For a case to be heard, the case must be justiciable, subject matter jurisdiction, personal jurisdiction, notice, and proper venue) [Justiciability and SMJ cannot be waived, PJ, notice, and venue can be waived] *You can waive venue under circumstances that you could not waive personal jurisdiction.

· Purpose of venue: convenience, to distribute the business of the courts among the judicial districts with ties to the case

· Founded on the realization that a court with subject matter and personal jurisdiction can still be an inefficient, inconvenient location for litigation.

· Transfer of the action to another court within the same judicial system can cure improper venue.

· Important distinction: if court lacks personal jurisdiction and issues and default judgment it is void; not enforceable. If court has personal jurisdiction and issues definite judgment and venue is not proper it is enforceable and entitle to full faith and credit. Improper venue does not subject a judgment to collateral attack

· Venue statute: §1391 – the general venue statute requires that actions founded solely on diversity be brought in a district satisfying one of the requisites of §1391(a). If an action satisfies the jurisdictional requirements for both federal question and diversity jurisdiction, the venue provisions for federal question cases govern because such a suit is “not based solely on diversity.”

5. Change of Venue – objection to improper venue is ordinarily made by a preliminary motion to dismiss, and the indicated remedy is, therefore, dismissal of the action without prejudice. To avoid this harsh result, and otherwise to avoid the expense of starting over, the P will usually seek an alternative to dismissal, the transfer of the action to a proper venue within the same judicial system.

a. Transfer of Venue: a transferor court need not have in personam jurisdiction or venue to transfer. Under §1404(a) a court can transfer a case only to a district in which the case could have been brought originally ( that means that a case can be transferred only to a court where venue would have been proper at the outset. A transferee court applies the same law that the transferor court would have applied IF the original venue was proper. If the original venue was improper, the transferee’s law applied.

· Transfers of venue between federal courts are available to P and D alike.

· Statutory transfer is intended only to change the place of trial, and NOT the applicable law or the availability of limitations defenses.  The federal transferee court must apply the law that would have been applied in the transferor court, whether the movant was the P or the D.  Upon transfer, the transferee court takes upon the litigation where the transferor court left it, and no recommencement of the action is necessary, which preserves to P any tolling benefits of the original commencement for the P.

b. Forum non conveniens: state courts have no power to transfer cases to the courts of other states, and neither state nor federal courts have the power to transfer cases to the courts of foreign countries. In such cases, most judicial systems permit dismissal of suits under the doctrine of forum non-conveniens, in anticipation that the P will recommence the suit in the alternative foreign venue. To obtain a forum non-conveniens dismissal, D must satisfy two requirements:

1. An adequate alternative forum is available. 

· Piper Aircraft Co. v Reyno: P argued that his case should not be dismissed from a proper federal venue under the doctrine of f.n.c. when the alternative Scottish forum would apply less favorable substantive law.  The Supreme Court held that the mere possibility of an unfavorable change in the applicable law does not bar a f.n.c. dismissal, unless the change makes the remedy “so clearly inadequate or unsatisfactory that is no remedy at all.”

2. The D must show that considerations of party and forum convenience override the P’s choice. (typical considerations include: relative ease of access to proof, availability of compulsory process for attendance of witnesses, the cost of obtaining their attendance, the possibility of obtaining a jury view of the scene of the accidence or property which is the subject of the action and the enforceability of any eventual judgment in the original forum.)

VI. Erie Doctrine

A. Basic Issue: do we look state law or federal law to answer a question? 


Issues: On which issues is state law controlling? (state – substantive; federal – procedural)



Assuming you look to the law of a state, which state?

Assuming you look to the law of a particular state, how do you determine what the law of that state is?

B. Choice of law:

1.  Generally: Federal statutes or rules dealing with procedural matters will be applied over contrary state law (Hanna v. Plumer), and state law is usually applied if there is no federal statute or rule. However, the federal procedural rule will not be applied in diversity cases when its effect would be to toll a state statute of limitations.  State law controls on the question of when and whether the statute of limitations is satisfied (Walkver v. Armco Steel). §2072 Rules Enabling Act ( authorized the promulgation of the Federal Civil Rules.

2. Diversity: federal courts have a duty to ascertain and apply state law when deciding cases within their diversity jurisdiction.  Source of this obligation is Erie Doctrine, which reads the federal Rules of Decision Act to require use of state law when the difference between state and federal law might substantially affect the outcome of the case. 

3. Which state’s law?

· The source of governing law may become an issue in the case – this happens when laws of different states appear to produce contradictory results. 
· Klaxon required federal diversity courts to administer the conflicts law of the states in which they were sitting  (“forum states”) Reasoning from Erie, Klaxon held that a P should not be permitted to use federal diversity jurisdiction to obtain a more favorable conflicts law.
· Klaxon and Transfer: the transferee district court must be obligated to apply the state law that would have been applied if there had been no change of venue. A change of venue under §1404(a) generally should be, with respect to state law, but a change of courtrooms. 

C. Erie Cases:

1. Swift v. Tyson: attempted to resolve dispute on what law federal courts should use.  State court decisions were not  “laws” within the meaning of the Rules of Decision Act but were only evidence of what those “laws” were; “laws” was limited to state statutes; state court decisions on local laws (decisions construing state statutes); with respect to all other areas of law (general law) a federal court was free to decide for itself what the law was.

The theory that federal courts could ignore state court decisions and make their own general law (Swift) proved to be unworkable. 

2. Erie Railroad v. Tompkins:  Tompkins, a citizen of Pa, was injured by a loose door on railroad while walking along a path. D railroad argued that the common law of Pa regarded the P as a trespasser under such circumstances and therefore imposed upon the D only a limited duty.  P countered that the federal diversity court in NY was free under Swift to disregard Pa judicial precedents and to regard P as an invitee to whom D owed a duty of ordinary care.  Court held that: except in matters governed by the Federal Constitution or by acts of congress, the law to be applied in any case is the law of the state.



3. Tests for applying Erie:




Substance vs. Procedure:

Under a substance vs. procedure test, matters characterized as state law would govern substantive, and those characterized as federal law would govern procedural. (York: this test would not be adequate to resolve all issues arising under the Rules of Decision Act.)

York: D brought a case action alleging that D breached its fiduciary duty as trustee in a corporate financing transaction.  The scope of D’s duty to P was to be determined under NY state law (Erie). D urged, however, that Erie also required application of the state statute of limitations, which barred the action.  P countered that federal law instead governed the limitations question.  Court sided with D holding that in all cases where a federal court is exercising jurisdiction solely because of diversity of citizenship of the parties, the outcome of the litigation in the federal court should be substantially the same, so far as legal rules determine the outcome of a litigation, as it would be if tried in state court. OUTCOME DETERMINATIVE TEST ( state law controls if the choice between state or federal law could be outcome-determinative of the case.

Byrd: P brought a federal diversity action for negligence alleging injury while working on D’s power line.  D argued that the work undertaken by P was the same as that done by D’s own employees; therefore, P’s only remedy was under the SC worker’s compensation act. P contended that his work was no sufficiently like that of D’s employees to satisfy the statute and sought a jury trial of this. Had P sued in SC state court a jury trial would not have been available on the statutory coverage issue. D argued that the Erie doctrine operated to bar a federal jury trial as well because of the state law. Supreme Court held: P was entitled to a jury trial. Assessment of state and federal interests; questions are to be answered by assessing the state and federal interests behind the laws vying for application. Here, federal court had a greater interest in a jury trial. BYRD shortened the reach of York’s outcome-determinative test. In close cases Erie questions were to be answered by balancing of the interests.

Hanna v. Plumer: P suffered personal injuries in an auto accident and brought a federal diversity action against the estate of the wrongdoer. The estate was served by leaving a copy of the papers at his home in compliance with federal Rule 4(d)(1). The D argued, however, that the action could not be maintained because he had not been personally served as required by Mass. law. Supreme court rejected this argument and held service under the rule adequate.   Court held the difference between the state and federal rules to be too insubstantial to violate the twin aims of Erie (forum shopping and unequal protection) 

ERIE ON EXAM:

1. Is there a federal statute, treaty or constitutional provision on point?  If yes, use that over state law.

-------------

2. Is there a FRCP on point? If yes, make sure the Rule does in fact apply. 

· Give the rules their “plain meaning”

3. If a rule applies, ask if it’s within Congress’ power (which circle is it in)

· 
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· Procedure: within Congress’ power (body of rules “structuring and regulating the judicial process”)

· Substance: NOT within Congress’ power (body of “rules which define legal rights”)

· Gray area: within Congress’ power

4. If the rule is within Congress’ power, then ask if it’s within the power Congress delegated to the Supreme Court under the rules enabling act?

· The Rules Enabling Act (REA) gives the court the power to make rules that are procedural but that don’t enlarge modify or abridge substantive rights.

· Don’t look to twin aims at all when we look at Federal rules of Procedure
· Burlington: state statute in conflict with Rule 38 of FRCP.  ( Court said: we apply the rule, court didn’t use twin aims test, because there is a rule of procedure here. The federal rule precludes the operation of a state rule. When federal rule covers a subject the federal court cannot apply any state rules which  conflicts with federal rule even if 2 rules do not directly conflict.
· How to tell if rules conflict: is there a direct conflict? Does the federal rule implicitly control the issue leaving no room for operation of the state law? Are the purposes co-extensive? Compare the operation of the rules – do they operate the same way or do they operate differently?

-----------------------------------------------------------

5. Is there a federal practice on point? 

· Not a statute, FRCP, something courts do – documents must be submitted on letter-size paper

6. If yes, does it conflict with state law?

7. If yes, a conflict exists…..

· Outcome determinative

· Balancing of the interests 

· Use the twin aims of Erie (forum shopping, fairness) to figure out if rule is substantive or procedural?

1. I.e. Will it promote forum-shopping OR lead to the inequitable administration of the law? 

--------------------------------------------------------

8. Diversity case: when do we apply a federal statute in a diversity case?

9. Does the statute cover the point in dispute? 

10. If yes, is it constitutional?  

11. If yes, it’s within Congress’ power

12. If the statute is in the procedural or in the gray area – apply the statute.

Three tests linked:

· Substance vs. procedure: marks the initial boundaries of the Erie doctrine and remains an easy and useful means for demonstrating why law made possible through exercise of federal diversity jurisdiction cannot displace state law created to advance substantive interests.

· Modified Outcome-determination test: recognizes that a state law which is both substantive and procedural in purpose should be honored under Erie whenever possible because of its substantive dimension.

· Byrd’s Interest Assessment test: requires more precise calibration of the substantive state interests and the procedural federal interests underlying the competing rules; can lead to nullification of the result of the outcome-determination test and application of federal law.

D. Federal Basis of Personal Jurisdiction in the Federal Courts

· Ordinary diversity and federal questions cases

· Under Rule 4(k)(1)(A), use the rules of the state in which the federal court sits.

· Special cases – federal statute or federal rule governing service.

· Statutes normally provide for nation-wide personal jurisdiction regardless if that person has minimum contacts with that state or not

· Special statutes: 

· 4(k)(1)(B) – 100-mile bulge rule. Federal court can take jurisdiction beyond state boundaries for 100 miles from courthouse. 

· Rule 4(k)(1)(C) – statutory interpleader

· Rule 4(k)(2) – nationwide contacts – if D is sued on a federal question and is not subject to personal jurisdiction of any state – a federal court may still take jurisdiction if D’s contacts with the national as a whole are sufficient to make jurisdiction constitutional.

· In Rem and QIR

· §1655 confers in rem jurisdiction on the federal courts

· QIR jurisdiction: Rule 64 provides that federal courts use the attachment rules of the state in which they sit, for the most part

· Rule 4(n)(2) provides that in an attachment case in federal court the D can be served in the same way as is done under state law

VII. Pleadings (FRCP 1, 2,7-12, 15,16, 84) (CPLR 3011, 3013-3020, 3025, 3211)

A. History of Pleadings

1. Common law: form was key; had to conform to one of ten forms – endless parade of pleadings; lengthy process to isolate issue.

2.  Field Code: addressed problems with old system

3. Modern Notice Pleading: Rule 8(a) – a pleading must contain “a short and plain statement of the claim showing that the pleader is entitled to relief.”

· Candor and care requirement: attorneys are required to certify pleadings (Rule 11)

· Rule 11(b)(3) and (4): require litigants to certify that their factual allegations or denials of factual allegations have “evidentiary support or, if specifically so identified, are likely to have evidentiary support after a reasonable opportunity for further investigation or discovery.”
· Sanctions: if Rule 11 is violated, the most common sanction is the award of attorneys’ fees to the other side.
· Rule 11(c)(1)(A): grants a litigant 21 days between service and filing of a Rule 11 motion to correct or withdraw the offending paper.
B. Main Objectives pleadings serve:


- narrow the issues to be tried;


- give notice to the parties in order to avoid surprise at the trial;


- give notice to the court of the nature of the case;


- serve as a permanent record and as a basis for res judicata;

- dispose of cases without trial when the pleadings revealed there were no real issues of fact to be tried

C. Components:


1. Complaint
· Filed at the beginning of the case

· Filing of the complaint usually occurs before it is served; service must then normally occur within 120 days.

· Govern by Rule 8: all pleadings shall be so construed as to do substantial justice

· Built-in defense: when complaint itself contains a defense (Example: if complaint alleges that the basis of jurisdiction is diversity, and also says that the parties are not diverse)

· Contains:

· plead existence and prove existence of subject matter jurisdiction;

· short and plain statement of what the D did that entitles P to relief

· Rule 9(b): because fraud is more damaging to reputation courts require complaints to allege more detail; they must contain

· The time of the misrepresentation

· The place of the misrepresentation

· The contents of the misrepresentation

· The person who made the misrepresentation

· Rule 12(e): motion for a more definite statement

· What P seeks ($/injunction)

· Rule 9(g): special damages – something P can recover for but not the normal type of damages expected must be claimed; in defamation actions ALL damages are special damages

· Rule 54(c): P may recover more $ than stated in complaint

· Default judgment: only as to a party against whom a judgment is entered by default is recovery limited to that prayed for 

· Rule 8(a)(3): P may ask for relief in the alternative or of several different types 

2. Responsive Pleadings

· Purpose: gives P notice so they know what they have to prove in court; once the D has admitted to a particular allegation P no longer has to prove issue
· What D can do in response to complaint:

· Default: don’t file an answer
· Counterclaim: Rule 15

· Make a Motion

· Rule 12(e): motion for a more definite statement; when the complaint is too vague, ambiguous or confused to enable the D to respond
· In a notice pleading jurisdiction, however, discovery and not pleading is the device intended to obtain information about an adversary’s case.
· Rule 12(b): In a pre-answer motion, D may raise the defense of lack of personal jurisdiction, improper venue, insufficiency of service. D is required, on penalty of waiver to raise them preliminarily before the court and the parties invest much time in the litigation or reach the merits.
· Rule 12(h)(3): lack of subject matter jurisdiction may be raised at any time.
· Rule 12(b)(6): failure to state a claim; the motion asserts that on the facts as pleaded by P, no recovery is possible under any legal theory.
· Move to Dismiss

· File an answer – answer must be served within 20 days after service of the complaint; if D makes a Rule 12 motion and loses – D has 10 days after the court denies the motion to answer; if the answer contains a counterclaim, P must serve his reply within 20 days.

· Rule 8(b): specific denial – admit to some facts; deny some facts in answer

· Deny
· DKI (Deny Knowledge or Information): to admit or deny allegation; has the effect of a denial and treated as denial

· Before you DKI – D must make sure that they truly don’t know and don’t have the information available to find out.

· Whether D denies or DKI’s ( the effect on P is the same; the P has the burden of proving

· Done in good faith.

· Specific Denial: D denies paragraph one only of complaint

· General Denial: D denies each and every allegation in the complaint; denying existence of jurisdiction as well.

· Qualified General Denial: D denies each and every allegation in the complaint, except D admits paragraph one.

· Affirmative Defenses
· An excuse or justification for D’s action that would avoid P’s claim even if that claim was proven at trial.

· Must be pleaded by D or they’re lost, even if D uses a general denial

· Test: Does the defense arise by logical inference from the allegations of the complaint?

· Yes: P must plead it

· No: D must plead it

· File an answer and then file a motion for a judgment on the pleading
· Amendment of Pleadings

· Rule 15: amended and supplemental pleadings, relatively easy to amend pleading to accomplish policy goals.

· Rule 15(a): Amendment before Trial

· If D has not yet filed an answer – P may file an amendment once as a matter of course without consulting the court

· If D has filed an answer – P may amend the complaint if D allows for it or by al eave of court (the court is instructed by the rule that leave to amend “shall be freely given when justice so requires.”)

· Limit to how many times one can amend a complaint, when a P continuously tries to change complaint one can infer complaint is without merit.

· Complaint can’t be change if there is prejudice ( harm by delay; added expense; loss; inconvenience

· Prejudice will persuade court to deny leave to amend a pleading

· Rule 15(b) court may grant continuance to enable objecting party to meet such evidence

· Court takes into account when granting amendments:

· Oversight

· Convenience

· Bad faith

· Undue delay

· Dilatory motive

· Relation Back: relates back if it is the same conduct, transaction, or occurrence; when the P can change a claim or add another claim against the same D after the statute of limitations has run.

· Rule 15(c): filing after the time has run; why allow filings after time has run?

· The policies behind statute of limitations are to allow peace of mind and to prevent the use of stale evidence

· Pleading Hypo: Negligence case in federal court on diversity.  D didn’t raise contributory negligence as a defense in the answer, at trial, D starts to introduce evidence of contributory negligence.

· P would object on the grounds that P would be prejudiced by lack of notice of the issue

· Implied consent: If P fails to object to the evidence and its clear that the evidence raises the issue (if you never say I consent; but you don’t object – it is an implied consent)

· Rule 15(b): court may grant continuance to allow for discovery of fact

· D would try to show that P was not prejudiced by showing P got notice during discovery (not limited to the pleadings)

VIII. Parties: Rule 13, 14, 17-20, 23, 24, 42

A. Joinder of claims: purpose is to promote the adjudication of as many claims as possible in the first instance.

1. Claim joinder: Rule 18

· The process by which one who has made a claim may join further claims with it against the same opponent.

· Rule 18 authorizes claim joinder without limitation – a party asserting a claim of any kind may join as many claims as the party has against an opposing party; one may join entirely unrelated claims against the same party.

· Court must have jurisdiction over the second claim; the court cannot use supplemental jurisdiction for the second unrelated claim because supplemental requires close relationship between subject matter of two claims.
2. Cross claims – Rule 13(g) (example – indemnity)
· When a party claims against a co-party rather than an opposing party
· Rule 13(g): “a pleading may state as a cross-claim any claim by one party against a co-party arising out of the transaction or occurrence that is the subject matter either of the original action or of a counterclaim therein or relating to any property that is the subject matter of the original action.”
· Generally within federal courts’ supplemental jurisdiction
· One may either plead a cross-claim or reserve it for further litigation; never compulsory
3. Counterclaims – must have subject matter jurisdiction and venue; court can decide to try in two separate cases if it’s more convenient or fair.
· Compulsory Counterclaim: Rule 13(a)

· Parties must either plead or forfeit – if D does not assert her compulsory counterclaim, she will lose that claim in any future litigation.
· If claim arises out of the transaction or occurrence that is the subject of the opposing party’s claim – it is compulsory.
· Within supplemental jurisdiction
· Permissive Counterclaim: Rule 13(b)

· Any D may bring against any P “any claim…not arising out of the transaction or occurrence that is the subject matter of the opposing party’s claim.”
· Parties may either plead them or bring it up in later litigation
B. Joinder of Parties “same transaction or occurrence and if any question of law or fact common to all will arise in the action”

1. Permissive Joinder: Rule 20

· Goal of rule: “the impulse under the rule is toward entertaining the broadest possible scope of action consistent with fairness to the parties;” promote trial convenience and expedite the resolution of lawsuits.

· The claims supporting party joinder must (1) arise out of the same transaction or occurrence and (2) have in common a question of law or fact.

· Ask: would separate trials cause added delay, expense, and inconvenience? If yes, joinder wouldn’t be fulfilling the goal of the rule.

· Downside for P: if claims are joinder, the claim looks better before a jury; there are now two parties claiming one thing against a single D.

· Rule 20(b): Court may try joined parties in separate trials.

· Rule 42(b): separate trials may be ordered in furtherance of convenience to avoid prejudice or when separate trials will be conducive to expedition and economy.

2. Mandatory Joinder: Rule 19

· One is a necessary party if in his absence complete relief cannot be accorded among those already parties.
· In close cases, it may be necessary to determine whether the absence of a person makes likely further lawsuits among those already parties or, whether, instead, meaningful relief can be granted without the absentee.
· So long as joinder is feasible, a person necessary according to Rule 19(a) must be joined in order for the lawsuit to continue.
· When is joinder of a necessary party feasible?
· Subject to service process
· His joinder will not deprive the court jurisdiction over the subject matter of the action
· If joinder would not render the venue of the action improper
· Determination of Court whenever joinder is not feasible; there are two choices:
· Continue without the party
· Dismiss if party is indispensable because the case can’t go on
· §1404 transfer case if P is willing and problem is lack of personal jurisdiction
· §1406 transfer case for venue to be ‘ok’
 
3. Impleader: reduces the possibility of duplicative litigation; addresses situations where one outside the litigation may either share or be legally responsible for D’s liability to P.

· Rule 14 (Third Party Practice) – available when 3rd party P is looking to get from D what it owes to P.
· Even if the third party is impleaded within 10 days, courts can still dismiss the third party claim
· Courts take into account the purpose of the rule – i.e. will allowing the claim avoid circuitry of action or will it make the case too complicated?
· If a court dismisses the 3rd party claim, the D 3rd party can still bring it in a separate case.
· Even if the court keeps the 3rd party claim, it can hold separate trials under Rule 42.
· Impleader in the context of jurisdiction

· There is supplemental jurisdiction for impleader under §1367
· Rule 4(K)(1)(b) 100 mile bulge rule: gives personal jurisdiction to anyone within 100 miles of courthouse.
· Courts generally ignore venue to 3rd party complaints because it would be difficult to hear the case.
· Only a defending party can implead
4. Intervention: Rule 24

· Provides a means for outsiders to make themselves parties

· When a non-party wants in:

· Intervention as of right: Rule 24(a)

· The applicant must demonstrate that the lawsuit carries a possibility of detriment to him serious enough to entitle him to an opportunity to influence the outcome in ways that only a litigant can.
· The applicant must demonstrate a substantial possibility that none of the present parties will adequately represent his interest.
· The applicant must be timely.
· The intervener takes the case as he finds it; the later he intervenes the fewer opportunities he will have to influence the outcome.
· Permissive intervention: Rule 24(b)

· Warranted only when savings of party and judicial resources from avoiding an extra lawsuit outweigh costs from the added presence of the intervener.
· In federal question case where you are seeking to intervene, federal question jurisdiction applies.

· In diversity case, if interveners diverse, that would give subject matter jurisdiction. 

5. Interpleader: Rule 22

· Allows a party who owes something to one of two or more other persons, to force the other parties to argue out their claims among themselves. 
· Designed to allow the “stakeholder” to avoid being made to pay the same claim twice.
· See page 2,3

C. Class Actions


1. Subject Matter jurisdiction

· Still need SMJ in class action; for federal question case not a problem; for diversity case – if P is from NY and D is from NY; P may use supplemental jurisdiction.
· Zahn v. International Paper Co: each class member in a diversity case must satisfy the jurisdictional amount. Most courts say §1367 does not overrule Zahn, others say it does.

2. Person Jurisdiction

· Phillips Petroleum v. Shutts: It is not necessary to satisfy the minimum contacts standard normally applied to out-of-state D to obtain a judgment binding out of state absent P class members.
· Venue rules are same for class actions as they are for other cases except residence of only named parties is looked at.
3. Requirements of certification

· Certification (Rule 23(c)): if court certifies; there is a class action – if a court does not certify there is no class action; court also decides who class rep will be.
· Requirements:

· Identify members of class with some precision – there must be a class that can be identified
· Class representative must be a member of the class
· Class action can be brought if joinder is impractical  (too many members) 
· Class members must have the same goals – the same stake
· Class representative to be free to exercise independent judgment
· Courts look at the quality of the lawyers in deciding who class rep will be
· Three types of class actions:

· Prejudice class action - Rule 23(b)(1)

· Suits for injunctive or declaratory relief - Rule 23(b)(2)

· Damage/injury class action – Rule 23(b)(3)

· Rule 23(4)(c)(b): courts can break the class up into two classes – look at class and make sure the interests are consistent
· *In every class action you must satisfy the requirements of Rule 23(a) AND you must fit action into one of three categories in Rule 23(b)
· Courts are NOT supposed to explore merits in deciding whether to certify a class.

· Courts can also certify a class conditionally; they can certify a class conditioned on something occurring, such as P filing a satisfactory pleading or that the class rep includes certain people.

· Notice (P pays for notice)
· People must be notified because they can be bound by decision (res judicata)
· People have right to “opt-out” of class – notice should give you enough information to decide whether to opt-out.
· Why might one opt out? 
· Sue on your own
· Don’t like lawyer
· Rule 23(b)(1) and (2) class action members can’t opt-out and thus notice not required; but court may require it.
· Notice is required for Rule 23(b)(3) class actions – notice must be the “best notice practical under the circumstances”

4. Settlement of class actions

· Desirable outcome
· Rule 23(e) court approval necessary of settlement
· Courts look to see if settlement is fair and reasonable
· Factors to consider in deciding if settlement is fair and reasonable:
· Amount in comparison to amount that could be recovered if case went forward
· Likelihood of P’s success
· Whether people object
· Attorney’s fees in proportion to class recovery
· Notice must be given to all members of class of possible settlement
IX. Disposition Without Full Trial

· Examples of disposition of cases without a trial:

· Voluntary dismissals by P: a P may voluntarily dismiss her complaint without prejudice any time before the D serves an answer or moves for summary judgment. 
· Default judgments: if a D fails to respond to a pleading within the time designated for response, he is in default and subject to entry of default judgment.
· Motions for judgments on the pleadings (treated as summary judgment) – Rule 12(c)

· Dismissal for failure to prosecute

· Dismissal for failure to comply with discovery order
· Rule 12(b) motions – motions that could be asserted by pleader answer

· 12(b)(1): lack of subject matter jurisdiction; not waived if not raised; can be raised at any time
· 12(b)(2): person jurisdiction; waived if not raised
· 12(b)(3): improper venue; file for transfer under §1406
· 12(b)(4): service of process – served wrong person
· 12(b)(5): service of process – form of process; summons does not contain correct information
· 12(b)(6): failure to state a claim (descendant of demurrer)

· Hypo: Can a judge dismiss under 12(b)(6) motion when the complaint properly alleges the claim if the judge doesn’t believe the claim? No, that is for the fact finder to determine.

· Test of sufficiency of claim: whether, when you give the P the benefit of every factual disagreement and factual inference, P has stated a claim upon which relief may be granted.

· Summary judgment: challenges the sufficiency of a defense of claim, but also whether it is factually supported in case. Rule 56(c)
· Test:
· Is the genuine issue of material fact?

· Is there direct conflict that’s material?

· Is it only inferences?

· Even when a complaint pleads a claim upon which relief can be granted, P can still lose on summary judgment if P can’t back up the claim with evidence.

· Reasoning: if you can’t demonstrate the existence of a genuine issue of material fact, there’s nothing to have trial on; saves time and expense.

· If you can demonstrate a genuine issue of material fact, then the court doesn’t decide the issue on paper and you have to go to trial on that issue.

· When a motion for summary judgment is supported by affidavits an adverse party may not rest upon mere pleading allegations or denials. His response must be shown by affidavits or otherwise and must set forth specific facts showing there is a genuine issue for trial.

· Purposes of summary judgment motions:
· Raise defenses not in the complaint

· Discovery device to force adversary to show evidence in support of their case

· To narrow the issue (partial summary judgment) Rule 56(d)
· Arnstein: 

· Where there is a factual issue, there can be no summary judgment; 

· Where there is a credibility issue; cross-examination should be used so jury can determine whether the person is telling the truth or not “demeanor evidence”

· If there is a slight chance P can win; summary judgment cannot be granted.

· Matsushita:
· Circumstances under one can get summary judgment: if P putting forth an implausible position; if P has to offer more evidence than might otherwise be necessary.

· Anderson:
· Standard for summary judgment: clear and convincing evidence

· Celotex:

· Enter summary judgment against party with the burden of showing proof if they don’t.

· If parties present genuine material issue of fact supported by direct testimony (i.e. affidavit) then you don’t get summary judgment

· If there’s a sworn statement by each of them claiming opposite things – must go to trial (genuine issue of material fact)

· Summary judgments are entitled to full res judicata effect.

X. Discovery – Rule 26

1. Purposes/Goals:

· Prepare for trial and avert surprise

· Preserve evidence for trial

· Can be used to narrow or eliminate issues

· May encourage settlement

· Gather information about the strength of your adversary’s case so you won’t be surprised

· Gather concessions from your adversary so you can make a summary judgment motion

· Goals of party resisting discovery

· Avoid giving adversary information that will strengthen his case

· Avoid giving case away so you can surprise adversary

· BUT sometimes you want to tell your adversary the strengths of your case to get a favorable settlement

· Narrow the issues; but not your issues

· Goals of court and society

· Avoid rancor and the need to intervene

· Get through discovery cheaply, swiftly, and fairly

· Discovery extends only to unprivileged matters. (Rule 26(b)(1))
· Required Disclosures:
· Initial disclosures of basic information

· Identity of possible witnesses, identification of documents in possession or custody of a party.

· Disclosures of expert testimony

· Pretrial disclosures of trial evidence

2. Scope of discovery: Rule 26(b)
1. not privileged

2. relevant to some claim or defense in the suit

· to be discoverable, it is not required that the information necessarily be admissible 

· inadmissible material may be relevant, and thus discoverable, if it is likely to serve as a lead to admissible evidence; or relates to the identity and whereabouts of any witnesses who is thought to have discoverable information.

3. Questions to Ask:
· What information do you want to learn/establish from the other side?

· What tool are you going to use to do that?

4. Discovery Tools:

· Request to produce Documents – Rule 34

· Physical and mental exam – Rule 35

· Operates only by court order 
· Interrogatories – Rule 26(b)

· Written questions directed to a party who must answer them in writing.
· Most common objection is that they are unduly burdensome.
· Limit of 25, unless the parties stipulate otherwise or the court orders otherwise.
· Identification interrogatories: when did event x occur?
· Contention interrogatories: state the basis for the contentions that D was negligent.
· Substantive interrogatories: state all that was said at the meeting of Jan 10.

· Problems: attorneys often get time to think about how to answer questions

· Rule 33 – if answer can be found in documents, you can just give your adversary the documents

· Rule 26(e) – must supplement responses if you find response was incomplete or incorrect once made.

· Rule 26(b)(3) – adversary cannot get work product; can get it only if they show good cause for needing it.

· Depositions
· The recorded examination of a live witness under oath by oral or written questions.

· Limit to ten unless the adversary agrees to more or the court issues an order allowing more.

· Used to:

· Cross examine

· Get statements untainted by an attorney’s advice

· At a deposition counsel cannot direct client not to answer on form – can object and argue at trial that point to not have the point admitted at trial.

· Obtain evidence

· Promote settlement

· Can depose non-parties by serving them with a subpoena (Rule 45)

· Rule 32(a) – adversary may show any part of deposition

5. Orders and Sanctions

· Abuse of discovery: the discoveree may fight back in two ways:
· By simply objecting to a particular request;
· By seeking a Rule 26 protective order 
· If one party refuses to cooperate the aggrieve party may seek an order compelling discovery under Rule 37(a)

XI. Pre-Trial Conferences – Rule 16

1. Purposes

· Reduces capacity for surprise
· Facilitate management of the cases
· Discovery purposes
· Get cases ready for trial
· Way for parties to tell judge and each other what will happen during the trial [parameters are set].
· Promote settlement
XII. Prior Adjudication & Preclusion

1. Res Judicata

· Two effects:
· Either prevent relitigation of an issue; OR
· Prevent litigation of an issue for the first time because the matter should have been raised in the earlier case.
A. Claim or Defense Preclusion: how a judgment can foreclose subsequent opportunities to bring a claim or c/a.

· For claim preclusion, you need:

· The same claim or cause of action

· Think about policies underlying res judicata when defining cause of action: (test for determining when 2nd trial is the same cause of action)

· Does it make sense to try together?

· Does it save money and time?

· Are there lots of facts in common?

· If yes to all ( more efficient for everyone to try in one case.

· Same parties, or parties in privity with them

· The first case must have terminated in a valid final judgment reached for certain reasons (if the case was dismissed for lack of jurisdiction or venue ( you can bring case again in proper venue or where jurisdiction is proper)

· Basic rule is that final judgment on the merits precludes the same parties (and those closely related to them) from litigating the same (or sufficiently similar) claim in a subsequent lawsuit.  These include the doctrines of bar and merger; can be used to prevent suit on an issue not previously decided.

· Bar: when D wins the first action, P is barred from litigating questions that were or, to some extent, could have been litigated.

· When can you use bar? When it’s a suit between the same parties and the same cause of action.

· Merger: when P wins, P’s claim on which P sued is merged onto the judgment and thereafter P can sue on the judgment only.

B. Issue Preclusion (collateral estoppel): how a judgment can prevent relitigation of an issue of fact or law.
· Questions actually litigated and actually determined; can’t be relitigated later in a case brought on a different claim, cannot be used to prevent litigation of an issue for the first time.

· Under what circumstances will a party be precluded from relitigating an issue even though the cause of action or the parties (or both) are different?

·  The decision must have been essential to the judgment in the first case (the loser cannot take advantage of a favorable finding to estop its opponent)

· The issue must have been actually litigated

· The issue must have been actually decided.

· Look to pleadings to see if case was litigated and decided.

· There can be no issue preclusion on defaults (majority rule) (not NY)

· The application of the doctrine must be fair under the circumstances of the particular case.

· Who’s bound?

· Parties to lawsuit and those in privy

C. Mutuality

· The favorable effects of a judgment are only available to a person who would have been bound by any unfavorable preclusive effects (can’t be precluded if you weren’t party in first action). 
· Example:
· 1 vs. 2

· 1 vs. 3

· If 1 won first case, 1 can’t preclude 3; and 3 can’t preclude 1 
· Without the theory of mutuality: if 1 loses, 3 can preclude 1.
· Movement to abandon mutuality to serve interests of res judicata.
· Defensive non-mutual issue preclusion: occurs when a D seeks to prevent a P from relitigating an issue the P has previously litigated unsuccessfully in another action against the same or a different party.
· Offensive non-mutual issue preclusion: occurs when a P seeks to foreclose a D from relitigating an issue the D has previously litigated unsuccessfully in another action against the same or a different party.
· Parklane Hosiery Co. Shore: offensive ok; repudiated the mutuality doctrine and thus ended its use in federal courts. 
· If P could have easily been joined in first suit and didn’t then D can’t be precluded (provides incentive for P to join – if we didn’t have this rule, more litigation – no incentive to join in first suit)
· If D didn’t have an incentive to litigate vigorously in the first suit (smaller stake) then the court won’t bind D to that judgment
· Procedure problems – if a witness is out of time, can’t litigate the case property, it’s unfair to preclude D from that first decision.
· Inconsistency (if P keeps suing D and different results occur) – unfair to preclude D.
· Approach v. Hard/Fast Rue

· Hard/Fast rule: yes/no ( answer is easy
· Approach: up to Court’s discretion, depends on evaluation of different variables, more likely to get more litigation as a result
· But purpose of doctrine is to reduce litigation – if trial court decides whether D will be precluded and P thinks court go it wrong – they may appeal but the standard of review is “abuse of discretion”

· “abuse of discretion” is not whether the court is right/wrong, most litigants won’t bother litigating this problem and thus litigation is decreased.
· Downsides of abuse of discretion standard:
· Won’t get any higher court decisions – a lot of different district court opinions with different approaches
· Unfair to preclude- procedural limitations
D. Preclusion in Federal System

· US v. Mendoza: offensive non-mutual issue preclusion may not be asserted against the US gov’t because the gov’t lacks the resources to appeal every adverse decision and we wouldn’t want one unappealed judgment to bind the US forever.
· Under the Full, Faith, & Credit Clause, the corresponding statute, and case law, a court is generally bound to give the same res judicata effect to a judgment that the court rendered the decision would
· Example: A NY court must give a NJ judgment the same effect and apply the same res judicata rules that the NJ court would.
2. Policies underlying Res Judicata

· The parties have an interest in avoiding relitigation 
· We need and end to a case
· The court has an interest in avoiding the waste of judicial resources (efficiency) with duplicative litigation
· Avoid inconsistent results, which undermines respect for the judicial system

· Permits repose

· Res judicata stops not only the parties but those in privity with them as well.

· Downsides of Res Judicata

· Res judicata risks perpetuating erroneous decisions
· We want res judicata rules to be clear to avoid wasting time litigating whether a particular judgment is preclusive of a latter matter.
XIII. Alternative Dispute Resolution

1. Mediation – parties are assisted by a neutral third person (the mediator) to come to a mutually satisfying, self-determined solution.
2. Arbitration – the neutral third person (arbitrator) actually considers the case and designates a winner
3. Summary jury trials – provides the parties with a kind of crystal ball, suggesting the outcome of the case if the labor and expense of formal adjudication is actually undertaken. Parties summarize their evidence to a small test jury that then reports a consensus verdict.

XIV. Trial and Post Trial Motions

1. JMOL – Rule 50(a) and (b): similar to a directed verdict. Cannot move for JMOL on a ground not raised in your directed verdict motion. When there is not enough evidence for a reasonable jury to find for that issue. IF there is enough evidence but verdict is against the weight of evidence – move for new trial. 

· The motion may be made by any party anytime before submission of the case to the jury. The motion may be granted only after the nonmoving party has been fully heard and regarding issues or claims as to which there is no legally sufficient evidentiary basis for a reasonable jury to find in favor of the nonmoving party.

· Renewed Motion for JMOL (50)(b): must be filed no later than 10 days after entry of judgment. The moving party must have moved for jmol at the c lose of all evidence to preserve the right to have the court consider a renewed motion for jmol.

2. Setting Aside a Verdict – Rule 60
3. New Trial Motion – Rule 59(a)
· Excessive Verdicts: courts have power of remittitur ( trial judge will say either accept a lower amount or have a new trial

XV. Appeals

1. When does a party have a right to appeal?

· Final Judgment Rule – parties can only appeal from a final judgment on all claims in the action, whether the alleged errors are in that judgment or in the pretrial or trial procedures leading to it.  The Supreme Court has declared that a final judgment “ends the litigation on the merits and leaves nothing for the court to do but execute the judgment.”

· §1291 – case must come to a final judgment

· The court of appeals does NOT have jurisdiction unless there’s been a final decision.

· Normally, remand motions (by federal court to state court) cannot be appealed in state appellate courts.

· Death Nail Doctrine: when district court denies certification in small stakes case – denial is a death nail. 

· Not a formal close to case

· Case has not produced a final judgment; P is allowed to appeal.

· Supreme Court rejected the death nail doctrine in the Livesay case.

· Exceptions to Final Judgment Rule
· Rule 23(f)
· Collateral Order Doctrine: interlocutory orders that are incidental – collateral – to the merits and that cannot be effectively preserved for review on appeal from a final judgment. Since they pose no risk of repetitive appellate review, a cost analysis favors interlocutory review.

· When can an appellate invoke it?

· Issue must be resolved finally

· Can’t be step to final resolution

· Issue must be important (more important that the policies underlying final judgment rule).

· Interlocutory appeal: NY permits in almost all circumstances (D can postpone paying judgments in this way)

· Many jurisdictions do no permit them because they slow cases down and the courts are already overburdened.

· Writ of Mandamus: (NOT a substitute for appeal; can only use if you CAN’T appeal ( only available when there is “no other adequate means to attain” the desired relief from circumstances amounting to a “judicial usurpation of power”)

· Ordering the trial judge to issue an order to fulfill a mandatory duty – or a writ of prohibition – forbidding the trial judge from acting in excess of her jurisdiction. Cases in which the Supreme Court has approved of mandamus:

· Used when the district court’s order is clearly erroneous as a matter of law.

· District court’s error is an oft-repeated error or manifests a persistent disregard of the federal rules.

· District court’s order raises new and important problems or issues of law of first impression

· Breach by the trial judge of a clear legal duty.

· Errors for which appellate review may carry broad precedential significance for judicial administration.

· “All Writs Act” gives the court the power to issue writ of mandamus. (§1651)

· Procedures for mandamus different than procedures for appeal – 30 day rule doesn’t apply.

· Majority of appealed cases are affirmed.
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