Contracts – Kniffin Fall 2006 PM

Common Law governs contract law (mutual assent and consideration = valid contract)

UCC Article 2 governs the sale of goods not real property or service contracts – is NOT limited to merchants but some sections are!
Remedies (Damages)
A. Money Damages [Substitutional Relief] (3 types) 

1) Expectation Damages (looking forward in time)

-Puts the Plaintiff in the position he would have been as if the contract had been performed 

-give the aggrieved party what they expected to receive from the contract

-most courts give this remedy for breach of contract 

-courts will give expectation damages OR reliance damages but NOT BOTH

-Sullivan v. O’Connor –Nose Job Case: If she had gotten expectation damages, she could only recover for the cost and pain and suffering of the 3rd unexpected surgery (can’t get anything for the first 2 surgeries – she expected to be in pain) 
a. Cover (Laredo Hides) 

i. Cover: buying substitute goods from another seller 
ii. Rule: When a buyer of goods suffers a breach of contract for the sale of goods and covers, the buyer receives as damages the (difference between the contract price and the larger cover price) plus (any incidental and consequential damages) 
iii. UCC §2-712 Requirements for Cover: 

1. Made in good faith (an honest attempt to substitute the goods as similarly as possible to those in the contract) 
2. Without reasonable delay (market price changes; 5 years is unreasonable)
3. And with a reasonable purchase (same quality of goods) 
iv. Cover Formula (Damages) = Larger cover price for substitute goods – Contract price + Incidental & Consequential damages 
v. Puts the buyer back to his expected contract price
vi. Buyer is not required to cover, and if the buyer does not cover then he may receive damages under the Market Price Formula  (UCC §2-713) OR the court uses the Market Price Formula for a buyer who DOES NOT meet the requirements to cover, and treat the person as though they had covered and met all the requirements 
vii. Market Price Formula (Damages) = (Market price at the time when the buyer learned of the breach) – (the lower contract price) + (incidental and consequential damages)
b. Incidental Damages (UCC §2-715)

i. Expenses reasonably incurred in inspection, transportation, receipt, and care and custody of goods rightfully rejected 
ii. Expenses reasonably incurred in effecting cover 
1. EX: You own a supermarket in NJ, and you contracted to buy tomatoes but the seller sells them to someone else. You cover to get the tomatoes and you have to travel to Oregon to get tomatoes ( cost of travel is an example of incidental damages) 
c. Consequential Damages 
i. Remote chain reaction damages (injury to P’s person or property)
ii. Requirements:

1. Foreseeability at formation of the contract: the person who breached the contract could foresee or had reason to know of the consequential damages 
a. If the damages occur in the natural course of events
b. The seller was informed (written or orally) before the contract was made
2. Buyer could not reasonably prevent the damage by cover (took all other reasonable opportunities) 
2) Reliance Damages (looking back in time)

-puts the P back in the position he occupied just before the parties entered into the contract

-to compensate him for the detriments he suffered in reliance upon the agreement

-Compensation for “out of pocket expenses”/”worsening”/”pain and suffering” – giving back all expenses incurred 
-Sullivan v. O’Connor –Nose Job Case: In reliance damages she would get damages for doctor’s fees, and pain and suffering of all 3 surgeries
3) Restitution/Unjust Enrichment (looking back in time) 

-The promisee may have restitution damages if he has relied on the promise AND also paid a benefit to the promisor 

-overlaps with reliance damages, but restitution focuses on restoring to the buyer some benefit that the buyer had given the seller
a. 4 Requirements for restitution:

i. A benefit was received by the D
ii. A benefit was at the P’s expense
iii. It would be unjust to allow the d to retain the benefit w/o returning it to the P
iv. That the benefit was expected to be given in exchange for compensation it was not a gift
B. Specific Performance (Equitable Damage – Non-monetary Injunction)
-courts prefer awarding money damages over specific performance 
-forcing the parties to perform the terms of the contract

-Courts will award specific performance when:


a) Money damages are not adequate to give expectation



1) goods are unique (land, Van Gogh Painting)



2) Aggrieved party cannot cover 


b) Performance itself is does not require too much supervision by the court
c) The terms of the contract must be clear enough so that the court can write a clear decree
d) Court will not force a situation where antagonistic individuals must work together.

C. Nominal Damages

-the Plaintiff who proves a breach of contract but fails to prove damages is traditionally awarded nominal damages ($1) 

-such an award may serve as a declaration of the P’s rights, and may also carry an award of court costs
D. Punitive Damages

-punitive or exemplary damages are not granted for breach of contract

-the courts do not want to deter people from making contracts 

E. Arbitration of Disputes

-process by which parties voluntarily refer their disputes to a special tribunal (1-3 arbitrators), and can only validly take place if the parties have agreed to use arbitration for the settlement of disputes 
-no one is forced to arbitrate

-parties get into arbitration by:

1) Stating in the terms of the contract that if there is a disagreement the parties will go to arbitration
2) or the parties can decide that they rather go into arbitration rather than go to court 
-advantages: 

-speed, results are received quicker than in courts

-you can get very technically knowledgeable arbitrators, where as in court you will receive may receive a judge who may not have as much technical knowledge
-disadvantages: 


-arbitrators do not use the normal rules of law (ie: rules of evidence)


-arbitrators are not subject to precedent the way courts are

-an arbitrator’s decisions cannot normally be appealed unless the arbitrator was bribed/ did something illegal and you can not start again in the judicial system 
Requirements for a Valid Contract

1) consideration

2) mutual assent 
A. Consideration

· bargained for exchange in which each party receives something that is either a benefit to that party or a detriment to the other party.

· Consideration gives evidence of the parties’ intent to be bound
· Bargained for: each party sought (wanted) what the other party had (There is exchage/trade) – a desire exchange 
· If it is not a bargained for exchange then it is a gift. (Consideration is what distinguishes a contract from a gift) 
· Look at the parties separately and see what each party received
· Consideration for a promise could be found in a return promise, even if not partly performed
· One can not bargain for an offer he does not know about (Ledbetter) 
· Detriment: 

· Giving up a legal right (Hamer v. Sidway – nephew did not smoke or drink) 
· Doing something that you do not have to do (spending time or money)
· Forbearance: If you forbear legal action as consideration, you must believe that the possible claim OR defense IS real at the time. 
· Restatement:

· 1st:  Must have an reasonable and honest belief in the claim
· 2nd: Must have an honest belief in the claim (drops the reasonable requirement (could be a naïve and honest belief) – more subjective so more cases are included)
· ON EXAM STATE BOTH 1ST AND 2ND RESTATEMENTS

· Ex: Fiege v. Boehm: P had an honest belief (2nd) that D was the father so she could forbear at the time she made the contract – this was a valid consideration 
· Courts do not inquire as to the relative value of consideration 
· The courts allow both generous and foolish contracts, but the courts will not enforce illegal contracts. 

· 2 Exceptions:
· Unconscionablity
· If the terms are extremely unfair – so as to shock the conscious of the court

· The court may find that the contract is unenforceable

· Ex: Jones v. Star Credit (selling a $300 refrigerator for $1400) 

· Token Consideration
· It is “pretend” – someone is pretending to make a contract but it is really just a gift (b/c gifts are not enforceable as a contract); there is no real detriment or benefit to one party

· The courts are divided on this 
· Ex: Father trying to force a contract by having his disabled child trade a hairpin in exchange for a lifetime of care from his non-disabled sibling
· Courts tend to find consideration where they see an intent to be bound 

· 3 situations where a promise with no consideration is enforced anyway

1) Statute of Limitations Expires: When one re-promises to pay a debt that is no longer legally enforceable b/c the SOL has run out; then no NEW consideration is needed 
2) Infancy: When a minor disavows a promise, but as an adult re-promises then he is bound even if there is no new consideration.
3) Bankruptcy: A person who makes a re-promise to pay a debt in bankruptcy that he is no longer liable for, no new consideration is needed.
-HOWEVER, these three exceptions are ways to be excused for contract, unless the above re-promises occur.

No Consideration
1. Past Performance
a. Not consideration b/c there is no bargained for exchange
i. Cannot bargain for something that has already happened. The promisor does not gain a benefit if the promise is made after he receives the performance. 
b. Mills v. Wyman (sailor who take care of the father’s son – no consideration) Feinburg v. Pfeiffer Co. (employer could not bargain for her past of 37 years of work) 
c. Exception: NY Statute

i. 4 requirements:

1. Must be a promise in writing. 
2. Must be signed by the promisor or his agent
3. Consideration is expressed in writing. 
4. Must prove to have been given or performed 
-then there would be a valid consideration for the past performed act 

Ex: (Webb v. McGowin – wood block case; obsolete decision court today would not have found consideration)
2. Gift

a. There is no consideration b/c there is no bargained for exchange. Even if both parties benefit, but there is no bargained for exchange then there is still no consideration. (Woman who got her pension as a gift; Kirksey v. Kirksey – woman whose brother in law gave her land as a gift – no bargained for exchange)
3. Moral Obligation: Not Consideration – it would not be practical, otherwise every promise would have to be performed 
4. Conditional Gratuitous Promises: Not Consideration
a. Ex: Kirksey v. Kirksey – brother in law did not benefit by his sister in law moving to his property, he was not seeking something for himself – no bargained for exchange
b. Hypo: You see a homeless person and you want to give them a gift of clothing and you tell him to meet you at Macy’s to get their size and the homeless person goes all the way to Macy’s and waits, but you can’t make it so the homeless person sues; this is a gift based on a condition – there is no bargained for exchange, you receive nothing back
5. Illusory Promises: a statement that reserves full discretion in the promisor whether to perform the promise or not, lack of mutuality of obligation
a. -there is no consideration for this b/c there is really no promise
b. Performance can not be illusory – only promises can be illusory
i. Ex: I will buy your house for $500,000, if I feel like it.  
–buyer has all of the discretion
Ex: I promise to buy your house for $500,000 if I win the NY lottery. – there is a limitation of discretion b/c the buyer cannot control the lottery – NO ILLUSORY PROMISE
ii. Ex: Strong v. Sheffield – woman who promised to pay her husband’s debt and the creditor (her uncle) said that he would refrain from collecting until he wants to be paid back  -this an illusory promise b/c it gives all the discretion to the uncle. If she had asked for performance then there would be no issue b/c you can’t have an illusory performance. 
c. The moment discretion is limited in any way, the promise is no longer illusory. 
Four Contracts that appear illusory, however 

ARE NOT ILLUSORY:

1) Satisfaction Clauses: These DO NOT make contracts illusory. 
a. Mattei v. Hopper (The purchaser would go through with the contract subject to the real estate company obtaining leases satisfactory to the purchaser.) 
b. Satisfaction clauses are not illusory and they fall into 2 categories which have standards that provide limitations on discretion. 
c. 2 categories of satisfaction clauses: 

i. Commercial Subject Matter: reasonable person standard (objective standard) 
1. The dissatisfaction has to be a reasonable dissatisfaction. (this is the discretionary limit) 
ii. Artistic Subject Matter/Personal taste: good faith standard (subjective standard) 
1. Honestly satisfied or dissatisfied – much harder to prove 
2) Requirements/Outputs: 

a. Requirements Contract: a buyer contracts to buy its requirements from the seller; the buyer buys whatever he needs and the seller would have to be very flexible
b. Outputs contract: Seller would sell to the buyer its entire output or a %-age of its output
c. These are not considered illusory contracts b/c under UCC §2-306 they do not lack mutuality of obligation
d. UCC §2-306: both contracts require 
i. Good Faith -  a term which measures the quantity by the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in good faith (compared to previous outputs  and not unreasonably disproportionate to any stated estimate) 
1. Ex: Eastern Airlines v. Gulf Oil
ii. Best Efforts: seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale 
3) At-Will Employment Contracts: employment agreements which are terminable by either party at any time and for any reason, or no reason at all 
a. Most courts say that At-Will Employment contracts are not illusory
b. Forging Doctrine: when there is invalid bilateral contract the court will pretend there is a binding unilateral contract by pretending that the offeror bargained for later performance 
i. Ex: CAB v. Ingram: former employees open similar business after signing non compete agreements -- Employees did not receive anything in exchange (there must be a simultaneous bargain for there to be a bargained for exchange) for their promise to not compete BUT the court said that the ‘in exchange for signing the non-compete clauses, you, the employer will give us the future benefits – but this is not what the employees had said 
4) Termination Clauses for Sale of Goods 
-Non sale of goods that allows any party to terminate at will is illusory 
a. UCC §2-309 Sale of Goods Contract is not illusory:

Requirements: requires “reasonable notification” for termination except on the happening of an agreed event 
b. Ex: Wood v. Lucy ( Agent did not promise in so many words that he will use reasonable efforts to market P’s designs – No consideration BUT Cardozo says that is implied in fact in the contract that an agent will use reasonable efforts to market her goods) 
i. Court shows that Lucy intended that the agent make an effort to sell her designs b/c she gave him exclusive rights to sell. Lucy intended to make profit from agent’s marketing her name on designs. 

2 ways to Imply Terms into a contract: 

1) implied in law: when the court implies a term into the contract (the court rewrites the terms) 

-UCC gapfillers
2) implied in fact: implied from the facts of the case

-the court will imply from facts at the time of contracting that the parties intended the terms agreed upon, but just did not put it into writing

General Rule: Courts often try to find contracts valid, they will try to find consideration to say that a contract is not illusory.

Substitute For Consideration
1) Reliance (Promissory Estoppel): reliance on a “PROMISE” (when there is no consideration or bargained for exchange) 
1st step: Ask is there a contract/consideration? -> NO, then you can ask if there was reliance on a gratuitous promise:

a. 5 Requirements: 

i. A gift promise is made and the other party relies upon that gift promise (promise not bargained for; gift promise) 
1. Types of reliance:
a. Taking an affirmative action
b. Refraining from doing something
c. Doing something that you would have not otherwise done but for the promise
ii. Detrimental action: other party detrimentally relies on the promise
iii. The person who made the promise can reasonably foresee that the other party might rely
iv. The reliance itself is reasonable (stranger offers you $1M for a car – NOT reasonable) 
v. An injustice can be avoided only by giving some relief
Test: Whether enforcement is required to prevent an injustice NOT whether the promise should be enforced to do justice. 
-reliance is a substitute for consideration – so if there is consideration or a contract 

-courts do not recognize reliance on an offer of a contract – not reasonable to rely on it b/c it could be revoked at any time before acceptance

-courts do not recognize reliance on an offer of employment (Stout v. Bacardi) 
-for reliance any kind of measure of remedies; reliance damages are NOT required 
Ex: Rickets v. Scothorn ( the granddaughter relying on her grandfather’s promise to pay for her so she would not have to work any longer) 

Equitable Estoppel: Instead of relying on a promise a person relies on a claimed fact/a statement of alleged fact

      Requirements:

1) An alleged statement of fact is made and the other party relies upon that statement of fact
Types of reliance:
a. Taking an affirmative action
b. Refraining from doing something
c. Doing something that you would have not otherwise done but for the statement of fact
2) Detrimental action: other party detrimentally relies on the statement of fact
3) The person who made the statement of fact can reasonably foresee that the other party might rely
4) The reliance itself is reasonable 
5) An injustice can be avoided only by giving some relief
Ex: Your friend is on a hiring committee of a place that you are applying and he says that you got the job, on reliance of that alleged fact you quit your job. Unfortunately your friend was mistaken and you did not get the job. 

2) Restitution (Unjust Enrichment): 
-recovery not based on a promise, but on the principle of unjust enrichment

Ex: Cotnam v. Wisdom (the doctor who helps an injured person is not gratuitous b/c this is his profession -> restitution)

4 Requirements: 


1) Defendant received a benefit

2) The benefit was at the P’s expense

3) It would be unjust to allow the P to retain the benefit w/o compensating the D

4) The benefit was intended for compensation, not intended as a gift 
Callano exception to the 4th requirement: Callano court says that in order to receive restitution the benefit has to be given in expectation for compensation from the same party that you are suing

-courts are divided  in the Callano situation, where there is another party who receives the benefit that with whom the contract is made – some courts would have given restitution

-CTS ARE SPLIT: as to whether one must first sue the party with whom he contracted before suing a third party. (whether there must be direct relationship)

-CTS ARE SPLIT: as to whether suing a third party for restitution is valid if that party cannot meet the requirements of restitution with the contracted party.

When you can get restitution:

a) Valid contract: when there is a contract and a breach of a contract, and you give a remedy for restitution
b) Unenforceable contract (no consideration, indefinite, or no bargained for exchange)

i. If one party is unjustly enriched, the other party can get restitution

c) No contract/Good Faith Mistake: a creator of a cause of action when there is no contract at all (you accidentally pay your neighbor’s taxes)
You can not get restitution for:
a) illegal contracts

b) psychological benefits

c) Officious intermeddler: One who forces a gift on another (out of the blue you paint your neighbors house and you expect them to pay you for it)

Exceptions: 

a) Forging Doctrine: when there is an invalid bilateral contract but one side finishes/tenders performance, the they court may forge a binding unilateral contract out of an invalid bilateral contract (Minority view: Courts pretend there was a bargained for exchange)
b) married couples usually do not get restitution b/c the benefits are gratuitous 

Exception: an extraordinary unilateral effort (Pyeatte v. Pyeatte – where the wife offered to work so her husband could go to law school and she expected him to do the same for her after he got a job)
c)   services given when one’s life or property is imperiled by storm, fire, accident or other casualty, the law presumes that the services were intended to be gratuitous and bars recovery 

Exceptions: (non-professionals) if the services are excessively expensive or burdensome to the person rendering them; when one’s service continues for days or weeks (Mills v. Wyman –sailor case)
(professionals) if the person rendering the service does so in a business or professional capacity (Cotnam v. Wisdom – doctor who helped the injured person in the road)
Courts measure restitution by the value of the benefit to the recipient (D): 
- what would recipient have to pay for the benefit on the open market or what is the value worth
Ex: builder builds half of a house and the builder wants restitution, the court looks at how much half a house benefits the recipient.

B. Mutual Assent: Offer and Acceptance
a. Nature of assent: From whose viewpoint do we judge whether there was assent? Look at the recipient of the communication 
i. Intent To Be Bound: both parties agree voluntarily to do the contract
1) One can’t accept an offer he did not know about -> no mutual assent
ii. Reasonable Person standard: whether a reasonable observer – an observer who is aware of all the facts and circumstances – would agree that the parties intended to be bound (Lucy v. Zehmer – even though the seller was drunk a reasonable buyer would think there was a reasonable acceptance) 
Offer
A statement that would lead a reasonable person to believe that by assenting he or she can bind both parties. 
-an offer is a conditional promise - basically says I’ll do something for you if you do something for me

-leaves the offeror vulnerable and confers the power to the offeree

-offeror does not have the last word

Requirements of an Offer:

1) Expression of a promise, commitment to enter into a contract, or undertaking

a. Based on custom
b. Language and circumstances
c. Prior relationship
2) Definite, clear, and certain terms

a. Must identify the offeree
b. Subject matter
c. Time of performance
d. Price
-UCC gap filler exceptions can provide for the definiteness requirements in a sale of goods:

Ex: When the parties don’t mention when payment is due: Code says at time of delivery


-when delivery is due: code says in a reasonable time



-if price is not stated, a reasonable price at the time of delivery

-in Fairmont v. Woodenware (glass jars) if the assortment is not stated the buyer has the right to specify the assortment
3) Offer must be communicated to the offeree 
Offeror: the person who makes a statement that would lead a reasonable person to believe that by assenting he or she can bind both parties. 


-an offeror can set up a method of acceptance
Offeree: the person who has the final word to bind the parties 

Unsolicited action: You must know about an offer in order to accept it – there is no bargained for exchange, no consideration, b/c the service rendered by the P were not given in exchange for the D’s promise b/c the P did not know of that promise
Ex: (Broadnax v. Ledbetter: Person seeks reward for capturing an escaped prisoner, but at the time he captured the prisoner he did not know of the reward)
Boomerang offer: when offeree proposes language he hopes an offeror will use to make an offer (Intl. Filter v. Conroe; Evertite Roofing) –seller could be the offeree, who is inviting for offers and the buyer would make an offer to buy 
What is NOT an offer

1) Advertisements are NOT offers

a. General rule: an advertisement is NOT an offer but rather an invitation by the seller to the buyer to make an offer to purchase
-a reasonable person would not think that there is an unlimited amount of supply of goods for the millions of people who are reading the ad. 

-seller is not required to have any reasonable quantity on hand, could have zero

Exception: When the ad states a minimum quantity AND a designation to whom it will sell – a reasonable person would think this is an offer

Ex: Lefkowitz v. Great Minn. Surplus Store (the man that saw the ad that said 1 Black Lapin Stole – there is at least 1 stole…$1.00 First Come First Served – reason to know that if he is the first in the store he will be served – so he knows that if he is the first person in the store he can be assured that there is at least one stole for him) 

Revocation of an ad to the general public: must be given equal publicity to that given to the offer 
2) Price quotes/Estimates are NOT offers

Ex: The lowest price that I can sell it to you is $1000. This is NOT an offer. It can be construed as an opening for negotiations, it does not explicitly say “I will sell you property for $1000.”
Mistakes in Offers
General rule: If the offeree knows or has reason to know of the offeror’s material mistakes at the time of acceptance, the offeror is not bound to the contract. 
2 types of Mistake:

1) Mutual Mistake: (2 types)


a. Both parties are mistaken to a basic part of the contract 

b. If one party makes a mistake and the other party has reason to know or knows of the mistake b/c its such a huge mistake

* If it is a small detail in the contract, not a material mistake, that is mutually mistaken, then the court would then reform the contract

Mutual Mistake ARE excused: 

-the contract is rescinded and each party gives back whatever it was holding

-The court gives restitution and rescission: If the other party already began performance of the offer the, than the party can receive relief by restitution for the value of the work already done. 
2) Unilateral Mistake: one party makes a mistake, and the other party has no reason  to be aware or suspect the mistake

Unilateral mistake ARE NOT excused:

Ex: If you intend to order 10k paper clips and your secretary orders 10M. If the manufacturer could reasonably believe that you intended to order 10M you are stuck, but if it is unreasonable to believe then back to the general rule – not bound. 
Exceptions - Unilateral mistake is excused when:

Equitable Exception: 

-if it is unfair (unconscionable) to either side then the contract can be rescinded
-determined by 2 questions:

1) If you enforce the contract is this unfair to the mistaken party? (If it is not unfair then stop here, if it is unfair ask ->)  

2) If you excuse the parties form the contract is it unfair to the unmistaken party?

Ex: Elsinore v. Kastorff ( unfair to GC b/c the sum was so large and not unfair to the school b/c they had expected the GC to install plumbing and that his bid included a charge for such plumbing) 
Methods of Making an Irrevocable Offer (Options Contracts)
1) Offer made to the government: Ordinarily, a general contractor’s bid on a construction contract is an offer that is revocable before acceptance. Where however the owner is a state or local government, statutes or ordinances usually provide that a general contractor may not withdraw its bid after the bids have been opened.

a. Specify whether the bids had or had not been opened
b. This is usual BUT not always
2) Options Contract/Firm offer: When consideration is paid to keep an offer open to a certain date – this is a separate contract

Ex: owner says “I will sell my house” You are not sure so you pay $5,000 to keep offer open for 2 weeks (time must be in writing)

a. consideration: the buyer received something (benefit to have the sale open), and the seller receives the $ (non-refundable) 
b. neither party can get out of the deal until after 2 weeks have expired (offeror cannot revoke, offeree cannot reject offer until the 2 weeks are up) 

3) Firm offers UCC §2-205 – applicable to sale of goods

Requirements:

1) sale of goods – this section is limited to a “merchant”; only a merchant can make a firm offer under UCC 2-205; doesn’t matter if offeree is a merchant only applies to the offeror
Merchant – person in the business of buying or selling particular goods

2) be written and signed

3) must give assurance it will be held open -any such term of assurance (term that says that offer will not be revoked) on a form supplied by the offeree must be separately signed by the offeror

4) consideration is not needed

5) offer held open for a stated time, if a time is not stated, then the offer is irrevocably for a reasonable time no longer than 3 months


NY Exception: NY has no 3 month limit for the reasonable time

-IF YOU ARE DEALING WITH NON-SALE OF GOODS YOU MUST STATE ON EXAM THAT A # OF STATES HAVE SIMILAR STATUTES FOR FIRM OFFERS
4) Restatement §45: Option Contract created by Part Performance or Tender (for unilateral contracts)

· When the only way to accept an offer is by complete performance
· An offer to a unilateral contract is irrevocable as soon as the offeree:

· Begins the invited performance or

· Tenders at beginning of it

· tenders: making something available; make the performance available (ie: holding out a check for it to be taken is tendering a performance that requires you to give a $100, but some performances can’t be tendered)
Reason for §45: prevents offeror from revoking the offer before performance is completed -courts recognize a reliance of performance 
General rule for unilateral contracts: beginning performance of a unilateral contract makes the offer irrevocable – real performance NOT preparation (Ever-tite roofing) 

5) Construction Bids: Subcontractor’s offer to a General Contractor, if relied upon is irrevocable
-courts generally do not recognize reliance on a offer to a bilateral contract b/c you cannot rely on an offer if you haven’t accepted it
Exception: Construction bids

-Rule: when there is a chain of contracts (each contract is independent of the other) the subcontractor loses the right to revoke if the general contractor relies on the bid

-the Subcontractor is bound to the general contractor, BUT the general contractor is NOT bound to the subcontractor (no real detriment to the subcontractor – he offers the same bid to several general contractors) 

-Ex: Drennan v. Star Paving (the subcontractor that relied on the GC’s using their bid)
How can an Offer be Terminated?
1) Revocation by the offeror (before the offeree accepts the offer) 
a. An offeror can revoke before an acceptance is made by showing less than a 100% willingness to be bound 
Ex: “We might not want to go through with it” – shows less than a 100% willingness to deal 
If you are the offeree and you hear from a reputable 3rd party that the offeror is not willing to deal anymore this counts as a revocation 

Ex: Dickinson v. Dobbs (the buyer heard that the seller was offering to sell the land to someone else)

Exception: when an offeror has made a firm offer or option contract: these are offers that are –for a time- not subject to revocation 

-govt. construction bids: irrevocable after the bid has been opened
 b. Revocation of General Offers to the Pubic: To give a notice of revocation publicity equal (and usually similar) to that given to the offer
2) Lapse of the offer
a. The offeror can set a time when the offer will lapse

b. If the offeror does not state when the offer will lapse it lapses after a reasonable time – reasonable time depends on the circumstances
c. In a face to face conversation: the offer lapses when the conversation is over (does not apply to telephone or email conversations)

3) by the offeror’s/offeree’s death or incapacity

a. the rule of termination by death or incapacity of the offeror holds whether or not the offeree learned of the death
b. there is no mutual assent if the parties are not alive or lack the capacity to assent
Exception: an option contract survives the death of the offeror or offeree
4) by the offeree’s rejection

a. act by the offeree which puts an end to an ordinary offer
b. “Mirror Image Rule”:  under common law if the terms of the acceptance do not EXACTLY match the offer then the attempted acceptance is considered a COUNTEROFFER: you can counter w/o destroying the original offer by stating that clearly that you are not rejecting the original offer 
c. Rejection is generally held to be effective only on receipt, not on dispatch
Acceptance 
A statement which would lead a reasonable person to believe that the offeree is willing to be bound. 
General Rule: The only way to accept an offer is to vie the offeror what he wants, a promise (at that moment - bilateral contract) or a performance (completion - unilateral contract).  
a. the offeror can set up a method of acceptance (this normally does not happen)

i. Hypo: only way you can accept by offer is by carrier pigeon leaving Boston U. and traveling through specific hall landing in St. John’s university; chance of acceptance is not great but the offeror can set this up

Notification must be given to have acceptance – must be communicated to the offeror
When Does Acceptance Occur?

1) When performance is sought (unilateral): Acceptance occurs once you get FULL performance, BUT offer may be irrevocable if performance has begun or been tendered. (Ex: Brooklyn Bridge Hypo)
a. Preparation to perform IS NOT ACCEPTANCE
2) When a promise is sought (bilateral): Acceptance occurs at the moment you receive the promise OR specific actions indicate that indicate that the promise was given (such as beginning performance)
a. Conduct may be used to convey the promise for the acceptance to be valid AND the offeror must be AWARE of the conduct – only for BILATERAL CONTRACTS

b. Ex: You make an offer to a builder to build your kitchen and the next day you are in the living room and you hear the builder knocking down walls in your kitchen, then the court will say that the builder used CONDUCT TO CONVEY THE PROMISE – and you have your moment of acceptance 
3) Mailbox Rule – applies only to acceptance of BILATERAL contracts: common law 
· DOES NOT APPLE TO IRREVOCABLE OFFERS (acceptance occurs upon receipt) (offeror has already lost their right to revoke, so it would be unfair to also bind the offeror to a contract w/o notice of acceptance.
a. An acceptance is effective when it is dispatched if it is sent by a reasonable method.

-reasonable method: A method at least as rapid and secure as the method used to send the offer. 

-if a reasonable method is NOT used, then mailbox rule does not apply and it is the general rule that acceptance is upon receipt

b. this is an advantage for the offeree, there is an acceptance without the knowledge of the offeror

-the offeror can protect itself by stating in the terms that acceptance of this offer will be accepted upon receipt and the mailbox rule does not apply, this is within the power of the offeror to instruct the offeree how to make an acceptance

c. When an acceptance and rejection are sent:  

i. acceptance is sent first and the rejection is sent later, then the mailbox rule applies and the acceptance is effective upon dispatch unless the rejection arrives first and it is relied upon (have to show that it was relied upon)
ii. rejection is sent first and the acceptance is sent later, the mailbox rule does NOT apply and whatever arrives first is effective
d. Mailbox Rule ONLY applies to acceptances and rejections, NOT to offers and revocations. (offers and revocations must be communicated and received) 

Notice
· The offeror MUST RECEIVE NOTIFICATION of the acceptance for the offer to be valid. (White v. Corlies – builder makes an estimate, merchant makes an offer, builder performs but there was no notice to the merchant – so no acceptance b/c of no communication of the promise - > no contract)
· Offeror can dictate the method of giving notice of acceptance b/c the offeror is the master of the offer 
· The offeror can waive the right to be notified of acceptance either expressly or implied (Carbolic Smoke ball v. Odin; Evertite Roofing – “agreement shall become binding …upon commencing performance of the work (roofers had the last word so they are the offeree), the homeowners (offerors)s waived their right to be notified) 
· Notice must be sent within a reasonable time or contract will lapse before acceptance (Contract is dissolved) 
Exception: UCC §2-206 Acceptance FOR SALE OF GOODS: 

1) Unless clearly indicated by the language or circumstances: 

a. An offer to make a contract will be construed as inviting acceptance in any manner reasonable 
2) An order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by:
b. Prompt promise to ship OR (promise)
c. by the prompt or current shipment of conforming OR non-conforming goods (performance) 
d. ACCEPTANCE OCCURS when the goods are shipped
i. shipped: dispatching carrier, not just loading the ship 

ii. Acceptance can occur BEFORE an offeror has notice of it – moves the formation of the contract sooner 

Non-conforming Goods:  
1) If an offer is not accepted within a reasonable amount of time, the offer lapses 

2) The seller can accept by sending non-conforming goods
a. A buyer of goods can reject  the goods for ANY non-conformity with the contract 

b. BUT a seller has the right to cure the non-conformity within a reasonable time (thus the seller can buy time by sending non-conforming goods b/c the moment the goods are shipped there is a contract

c. The seller can send non-conforming goods as an ACCOMODATION, then there is no acceptance, this is a COUNTEROFFER, ONLY if the seller notifies the buyer in a reasonable time that the goods are offered only as an accommodation (Ex: Corinthian Pharmaceuticals v. Lederle: seller did them a favor by charging them the lower price for the 50 vials, a favor is an accommodation
Silence as Acceptance
General rule: Silence ALONE is NOT acceptance under common law
Ex: “If I don’t hear from you in 48 hours, you will be deemed to have accepted offer.”

Three Exceptions: Restatement §69

1) Offeree takes the benefits of a service with:                     

a. Reasonable opportunity to reject them and 
b. Reason to know they were offered with expectation of compensation
Ex: Mfg. sent 64 refrigerators to the wrong warehouse. Warehouse took them and kept them, when mfg. found out he hilled the warehouse. In this case silence is ACCEPTANCE and Restitution could also apply 
2) When previous dealings makes it reasonable that the offeree should notify the offeror if he does not intend to accept
Ex: You own a shoe store and you deal normally with a certain manufacturer, and you the normal notice to get shoes and you normally remain silent and accept the shoes, but this time you don’t want to accept the shoes but you remain silent                                                                                                                                                                                  

3) Offeree had an intention to accept (HARD TO PROVE)            
a. When the offeror states, or gives the offeree reason to believe that assent maybe manifested by silence or inaction
Ex: if you own a shoe store  and you normally deal with a certain manufacturer, but a new manufacturer offers to sell you shoes for a price and you remain silent, but there is a witness who heard you say that you intended to accept the offer     
Unsolicited Merchandise: most courts have statutes that allow the buyer to keep the unsolicited merchandise in mass mailings and there is no contract (if you received a diamond ring it would not fall under the category of a mass mailing)                                                                                                                                                                                                                 
Acceptance of a Unilateral Contract

Restatement §54:  Notice of Performance
1) For a unilateral contract (offeror is seeking performance) no notification is necessary to for an acceptance to be valid unless the offer requests such a notification
-the offeror gives up his right to be notified of the acceptance before the contract is formed unless the offer requests the notification  

2) If the offeree has reason to know that the offeror won’t learn of the acceptance in a reasonable time OR if the offeror can not readily learn of the offeree’s acceptance by performance, then after performance is rendered: 

a) offeree has to exercise reasonable diligence to notify the offeror of acceptance OR
-notification doesn’t have to actually be recieved 


b) The offeror learns of the performance within a reasonable time OR

c) The offer indicates that notification of acceptance is not required
-the time of acceptance is moved forward so acceptance occurs when performance is begun or tendered before notice is given (so the contract is already formed) but then if notice is not given within a reasonable time then the contractual duty is discharged – you have a contract sooner than otherwise under §54 Restatement Second

· If a, b, or c are not met than the contract is dissolved. 
· Analogous to UCC 2-206 (Sale of goods): Contract is formed when the goods are shipped and is dissolved when notice is not given within a reasonable time. – except Restatement §54 is for unilateral non sale of goods contracts
Termination of the Power of Acceptance
2) Revocation by the offeror (before the offeree accepts the offer) 

a. An offeror can revoke before an acceptance is made by showing less than a 100% willingness to be bound 
Ex: “We might not want to go through with it” – shows less than a 100% willingness to deal 
If you are the offeree and you hear from a reputable 3rd party that the offeror is not willing to deal anymore this counts as a revocation 

Ex: Dickinson v. Dobbs (the buyer heard that the seller was offering to sell the land to someone else)

Exception: when an offeror has made a firm offer or option contract: these are offers that are –for a time- not subject to revocation 

-govt. construction bids: irrevocable after the bid has been opened
 b. Revocation of General Offers to the Pubic: To give a notice of revocation publicity equal (and usually similar) to that given to the offer
5) Lapse of the offer

a. The offeror can set a time when the offer will lapse

b. If the offeror does not state when the offer will lapse it lapses after a reasonable time – reasonable time depends on the circumstances

c. In a face to face conversation: the offer lapses when the conversation is over (does not apply to telephone or email conversations)

6) by the offeror’s/offeree’s death or incapacity

a. the rule of termination by death or incapacity of the offeror holds whether or not the offeree learned of the death
b. there is no mutual assent if the parties are not alive or lack the capacity to assent
Exception: an option contract survives the death of the offeror or offeree
7) by the offeree’s rejection

a. act by the offeree which puts an end to an ordinary offer
b. Rejection is generally held to be effective only on receipt, not on dispatch (go to mailbox rule)
c. “Mirror Image Rule”:  under common law if the terms of the acceptance do not EXACTLY match the offer then the attempted acceptance is considered a COUNTEROFFER: you can counter w/o destroying the original offer by stating that clearly that you are not rejecting the original offer 
UCC §2-207

Only when the terms of acceptance of a SALE OF GOODS don’t match the terms of the offer
· Abolishes the “Mirror Image Rule” 
· GO TO FLOW CHART OF UCC §2-207

(1) A definite and seasonable expression of acceptance OR a written confirmation is sent within a reasonable time operates as an ACCEPTANCE even thought it states terms additional to OR different from those offered or agreed upon

UNLESS acceptance is expressly made conditional on assent to the additional or different terms (2-207 COUNTEROFFER)  - 4 things can happen here

-if terms are additional go to sub (2) 


-if terms are different go to 3 Northrop possibilities 
(2) The additional terms are to be construed as proposals (no legal significance, they can be accepted or rejected by the offeror) for addition to the contract. Between MERCHANTS such terms become part of the contract (offeree’s terms come in) unless: 
a. The offer expressly limits acceptance to the terms of the offer

b. [the additional terms] materially alter the contract; OR
i. [arbitration doesn’t materially alter] 
ii. [disclaimer of warranty DOES materially alter Ex: supersaver –box top license]
c. Notification of objection to them has already been given [by the offeror] or is given within a reasonable time after notice of them is received. 

(3) [ONLY FOR UCC COUNTEROFFERS] Conduct by BOTH parties which recognizes the existence of contract is SUFFICIENT to establish a contract for sale although the writings of the parties do not otherwise establish a contract. In such case the terms of the particular contract consist of those terms on which the writings of the parties agree (different and additional terms are out), together with any supplementary terms of the Code (UCC gapfillers) 

Merchant:  a person who is in the business of buying and selling a particular product
Definite: not too many terms are missing
Seasonable: reasonable amount of time
Different: CONFLICTING term Ex: offeror says payment is due 2 weeks after delivery date and offeree says that payment is due in 6 weeks
Additional: Ex: Offer says nothing about a delivery date and the offeree adds in a delivery date

*always start with sub 1, is there a definite and seasonable acceptance?, then is there a 2-207 counteroffer? If so then go to see if you go to sub 3, if no 2-207 counter offer, then you go to sub 2 

Ex: -offerror wants to order 100 computers from your company and sends an order form for 100 computers 

-might accept the order, don’t change of the terms and are happy to deliver the computers


-the you don’t go to 2-207

-what if instead offeree does change the terms, such as adding a delivery date, or a payment date (pay 2 weeks in advance)  then if you go to litigation 


-then 2-207 is relevant b/c have changed the payment date (term)

-say seller writes within 2 days of order and says I accept your offer

-in sub 1 we have a definite and seasonable acceptance even if it states terms different terms from the order

-if seller adds but our acceptance is conditioned on you the offeror, purchaser, agreeing to  pay us 2 weeks in advance (this is a 2-207 counteroffer / conditional acceptance) 


-once in a 2-207 counteroffer then one of 4 things may happen: 


1) may have an express acceptance, offeror agrees to pay you 2 weeks in advance

2) express rejection, or offeror might say that they will not pay 2 weeks in advance; once counteroffer has been rejected then offer is gone

3) both parties keep silent, but the seller decides to deliver the goods anyway (the computers) although buyer has not paid 2 weeks in advance. 

-conduct establishes the contract even if the writings don’t establish a conduct, then the contract consists of such terms on which the parties agree but the payment date drops out, and then refer to the UCC gap-filler for payment which is upon delivery


-sub 3 only applies if you have a 2-207 counteroffer

-if there are just additional terms (ie: early payment) but it is not a 2-207 counteroffer then go to sub 2


-the additional terms become proposals only

-merchant is a person in the business of buying or selling goods of the kind, must be buyer and seller of the same goods

-offeror is a merchant b/c sell computers but buyer is not a merchant then you go out of sub 2, the additional terms are only proposals

-next assume offeree writes back later, ok I will pay you 2 weeks in advance, then the proposed term is expressly accepted; a proposed term can be expressly accepted 

-both offeror and offerree are merchants then the additional terms become part of the contract unless:

1) the offer from the offeror limits acceptance to the terms of the offer (different from 2-207 counteroffer b/c that comes from the offeree this is from the offeror) 


2) materially alters the transaction –materially means significantly 

3) offeree objects in a reasonable time to additional term and that pushes that term out

-if there are different terms then go to 3 Northrop possibilities (courts are split 3 ways) 
1) keep the offeror terms, offeree’s terms come out 

2) knockout doctrine – conflicting terms are out and filled in with the UCC gapfillers 

3) treat the different term as if it were additional which takes us into sub 2 and if BOTH parties are merchants then look to a, b,. c – no clear rule about whether anything is material or not (give your reasons for why it is material or not) 
Definiteness
If the terms of the contract are not definite – NO MUTUAL ASSENT
Techniques courts use to resolve indefiniteness of terms: 

4 UCC Gap fillers for indefinite terms:

1) If contract doesn’t state when payment is due, then payment is payable upon delivery of the goods

2) If contract doesn’t state the date of delivery, then the delivery date is within a reasonable time
3) If contract doesn’t state a price term, the court will set a reasonable price AND look to see if the parties intended to be bound (Ex: Industry standard)

*Even OUTSIDE THE UCC the courts can set a price if the parties intend to be bound*
4) If there is an assortment of goods that aren’t stated, then the buyer has the right to name the assortment/make selection

5) If the contract doesn’t state a warranty is stated, the UCC provides the implied warranty of merchantability and fitness

HOWEVER: Courts will NEVER set the quantity for indefiniteness. Failure to do so would terminate the contract. 

* there is NO UCC GAPFILLER FOR ARBITRATION 
Trade usage can also cure indefiniteness in a contract – trade custom 

Statute of Frauds UCC §2-201
Every state has statutes to determine what contracts MUST BE IN WRITING

(If the ORAL CONTRACT is covered by the SOF) 
Purpose: 
· Prevent parties from lying 
· Protect people from having to prove they didn’t make a contract
· SOF can result in people being defrauded – someone could make an oral promise knowing that it had to be in writing, so they don’t have to perform
· To protect yourself; put all things in writing
If your contract is covered/comes under the SOF, then it is in one of the categories that MUST be in writing. 

SOF Covers 4 Categories (In Every State Statute)

These Contracts Must Be In Writing, If They Are Not In Writing  Then They Are Unenforceable
1) Sale of Goods for a price of $500 or more
a. Under the UCC
b. Not a value of $500 >, BUT a PRICE of $500 >
2) Sale of an interest in real property 
a. Very broad and includes leases, sales, and mortgages (not just selling a house or selling land) 
Exception: Reliance relating to sale of interest in real property

· Where substantial changes have been made by the buyer (changes  topography – fills in swamps, plants trees, makes real changes) most courts will consider this part performance and enforce the contract although it is outside the SOF BUT STATES DIFFER ON THIS
3) The One Year Clause (Provision)

a. Any Contract that CANNOT be performed w/in ONE year of contract formation, MUST be in writing 

b. Look at the time of contract formation, a contract that could be performed w/in one year, DOES NOT have to be in writing)
1) No physical way to perform in less than 1 year
2) Don’t look at whether IT WAS performed in 1 year, ONLY IF IT COULD BE DONE in less than a year
Ex: A will wash B’s windows once a week for the next 5 years for $2000 a week. CANNOT BE DONE IN ONE YEAR – MUST BE IN WRITING TO BE ENFORCEABLE

Ex: C will cut D’s grass once a week for the next 3 years, but if there is a term that if D paves his lawn anytime within in the next 3 years then there is a termination of the contract. (termination clause)
· COURTS ARE SPLIT: on whether getting excused with no legal liability is equal to full performance 

· some courts say that being excused DOES equal full performance and could occur in 1 year SO the contract DOES NOT need to be in writing

· some courts say the being excused DOES NOT equal full performance and that the contract could not be performed w/in 1 year SO the contract DOES need to be in writing
4) Suretyship: when someone promises to pay the debt of another
· Surety: person who promises to pay the debt
· Debtor: person who owes the debt
· Creditor: person to whom the debt is owed
Usually in suretyship situations there is NO CONSIDERATION, it is a gift promise. 

4 Suretyship Requirements:

1) One person promises to pay the debt of another party

Hypo: Your friend owes money to Macy’s and Macy’s is worried that your friend won’t pay and you promise Macy’s that your friend will pay. – this is NOT suretyship b/c you did not promise the creditor that YOU will pay 
2) The promise must be made directly to the creditor

Hypo: your friend owes money to Macy’s. You promise your friend that if he can’t pay Macy’s you will. – this is NOT suretyship b/c the promise must be made directly to the creditor and DOES NOT need to be in writing to be enforceable 

3) The promisor assumes ONLY secondary liability – surety will pay ONLY IF the principal debtor does not pay

4) The promise is not made for the main purpose of benefiting the surety (“Main Purpose Rule”) 

Exception: 

Main Purpose Rule – the promisor MUST NOT be primarily motivated by benefiting himself 
-if this occurs then there is NO SURETYSHIP and DOES NOT need to be in writing to be enforceable (Ex: Power Ent. V. NFL – orally agreed to pay the debt so that it could obtain the license)

-if you RECEIVE CONSIDERATION, this can be used to show that you are doing it for your own benefit  
How to Satisfy SOF (OUTSIDE OF UCC)
(Sale of an Interest in Real Property, One year Clause & Suretyship)

DOES NOT INCLUDE: sale of goods for $500> (under UCC) 
1) Contract must be in WRITING

2) Contract must be SIGNED by the PARTY RESISTING ENFORCEMENT of the contract


What constitutes a signature?

· Initials

· Letterhead paper 

3) Writing must contain ALL the essential terms of the contract?

· Where, when, date, parties involved 
· Courts can combine fragments of writings together into a written contract 
Reliance on an Orally Unenforceable Contract under the SOF

· COURTS ARE SPLIT

· Some courts WILL recognize reliance on an oral contract and this OVERCOMES the SOF (making the contract ENFORCEABLE)

· Some courts REFUSE to recognize reliance on an oral contract and the contract remains unenforceable under the SOF 
· Reliance relating to sale of interest in real property - Where substantial changes have been made by the buyer (changes  topography – fills in swamps, plants trees, makes real changes) most courts will consider this part performance and enforce the contract although it is outside the SOF BUT STATES DIFFER ON THIS
·  If a contract is unenforceable (b/c its oral) and a party has partially performed the court will allow rescission and restitution (ie: seller gets the deed back and the buyer gets the money back) 

· Every time there is an unenforceable contract under SOF there can be some form of reliance – to render all of those contracts enforceable would invalidate the SOF
Modifications of an Existing Contract 
· If the original contract was in WRITING, and the modification is ORAL then 
· COURTS ARE SPLIT
· “Passing Through Theory” – the oral modification WILL BE enforced even though it is not in writing

· Oral modification is NOT enforceable – it must also be in WRITING
· If a contract that DID NOT need to be in writing IS MODIFIED so that it would, as modified,  FALL UNDER THE SOF, the NEW CONTRACT MUST BE IN WRITING

· If the contract DID NEED to be in writing and you modify it so it can be performed within 1 year – the contract need NOT be in writing.
· Rule: Look at the newer contract to determine if it is under the SOF. 
HOW TO SATISFY SOF (UNDER THE UCC §2-201
Contract for the Sale of Goods at a price of $500 or more
UCC §2-201 (1)
1) Must be in writing sufficient to indicate that a contract for sale has been made between the two parties ***doesn’t need all the essential elements***
a. Price, time, place of payment or delivery, the general quality of goods, or any particular warranties maybe omitted) QUANITITY CANNOT  BE OMMITTED
2) Signed by the person against whom enforcement is sought
Exceptions: 
UCC 2-201 (3)

a) Custom made goods for a buyer that is not suitable for sale to other customers –ORAL CONTRACT IS ENFORCEABLE (reason: reliance) 

b) The party resisting enforcement, in court papers OR testimony in court states that the oral contract was made

Ex: Person claiming oral contract is unenforceable and admits under testimony that they made an oral contract for $1000 – that amount is enforceable, b/c it is admitted in court and court report enforces contract. Contract NOT enforceable beyond quantity of goods. 
c) Who is resisting enforcement? 

Ex: Seller (resisting enforcement of the contract) cashed check or deposited payment in the bank – ORAL CONTRACT IS ENFORCEABLE (by cashing or depositing payment- received and accepted payment – person accepted payment and acted is if there were a contract) 

Ex: Buyer (resisting payment) BUT accepts goods [that is taking control of the goods – received and accepted goods – putting price tags on the goods or putting them up for sale] –ORAL CONTRACT IS ENFORCEABLE
UCC 2-201 (2) Exception: Merchant’s Exception(changes requirement of who must sign) –when applied makes the writing effective against a non-signer

1) If within a reasonable time a confirmation of the contract is sent

2) BOTH PARTIES MUST BE MERCHANTS

3) Only signature of person who is advocating the contract is needed (not person resisting enforcement of the contract) 
4) then this satisfies the writing in sub (1) against the party who received the confirmation 

UNLESS: the party receiving the confirmation gives written notice of the objection to its contents within 10 days after it is received 

SOF Under & Outside of the UCC Can Overlap: (sale of goods at a price of $500 or more and cannot be performed within a year) -> you must satisfy both UCC and SOF requirements 
Policing the Bargain
The Courts way of limiting contracts that would otherwise be enforceable – limiting freedom of contract 
2 Categories of Incapacity:
1) Minority (infancy)

2) Mental infirmity

Intoxicated: a person will be held to have a capacity to contract if he was not intoxicated to the extent of being unable to comprehend the nature or consequences of the instrument to be executed. (Lucy v. Zehmer) 
INFANCY

· Under the age of majority/adulthood
· Differs among states (different ages required for different rules) 
1) Infant can make enforceable contract, and a minor has the right to disaffirm a contract 

a. Time for disaffirming is within a reasonable time after adulthood
Ex: Car dealer discovers that he has sold a car to a minor, the car dealer cannot disaffirm the contract only the minor can disaffirm the contract. 

Exception: The minor CANNOT disaffirm a contract for necessity –most courts say food and clothing are necessities but they disagree on shelter (educational loans cannot be disaffirmed???) 

2) When an infant disaffirms he only has to give back what he still has IN POSSESSION (hubcap) , BUT the adult has to give back ALL OF THE CONSIDERATION (whole price of car) 
MENTAL INCAPACITY
Courts use 2 tests to determine whether or not a person has the privilege to disaffirm for mental incapacity:
1) Traditional Test – Cognitive Test: unable to understand in a reasonable manner the nature and consequences of the transaction

a. NOTE: this test DOES NOT require that the other party have reason to know of an individual’s mental incapacity
2) Alternative Test – Restatement §15:  
a. Unable to act in a reasonable manner
i. One who by reason of mental illness is unable to control their conduct, although cognitive ability seems unimpaired 
b. The other party has reason to know of the mental illness

i. Harder to disaffirm under this test b/c of the added requirement that the other party has reason to know of the mental illness 
· All States follow the COGNITIVE TEST, but are split over the alternative test

· State BOTH on the exam

Unconscionability 

“Extremely unfair, so unfair that it shocks the conscience of the court”

[image: image1]
General Rule: Look at the time of CONTRACT FORMATION to determine unconscionability. 
UCC 2-302: Applies only for sale of goods (but common law follows the same rules)

When a court finds a contract or clause unconscionable it MAY (DISCRETION):

1) Refuse to enforce the entire contract

2) Enforce the remainder of the contract without the unconscionable clause

3) May limit the application of the unconscionable clause to avoid any unconscionable result (modify the terms) (Jones v. Star Credit: The court modified the price term and left it at the $600 the couple already had paid; Graham v. Scissor Tail: modified the arbitration clause of an adhesion contract) 
SPECIFIC PERFORMANCE IS A DISCRETIONARY REMEDY

2 Ways Courts View Unconscionability

· All courts allow procedural unconscionability to stand on its own
· COURTS ARE SPLIT: 
· Some courts say that if you want to show substantive unconscionability you have to ALSO show procedural unconscionability; 

· Some courts say that substantive unconscionability can stand alone

-Courts DO NOT look at the relative values of consideration – freedom of contract.

-If 2 business persons are dealing at arm’s length there is no evidence of procedural unconscionability 
DURESS

A threat or pressure in the bargaining process strong enough to overcome the will of a reasonable person (varies under the circumstances) 
· a contract is voidable on the ground of duress when it is established that the party making the claim was forced to agree to it by means of a wrongful threat precluding the exercise of his free will
1 Requirement to prove duress:

1) Reasonable Resistance: 


a) sufficient pressure to overcome the will of a reasonable person


b) no reasonable resistance available 

Some courts say that one may NOT rightfully threaten any kind of rightful act:

Ex: a threat is to fire the person, the employer has the legal right to fire the person at anytime, but the courts will consider this duress even though employer has the right to fire a person
ECONOMIC DURESS : includes businesses that need to buy goods 

Reasonable Resistance Requirements: BOTH ARE REQUIRED


1) whether there was a reasonable search for alternate products 



2)  show that an ordinary remedy for breach would not be adequate 

Pre-Existing Duty Rule
(Does not apply to Sale of Goods) –UCC abolished it 

It is NOT CONSIDERATION to promise to do something that a person is already legally obligated to do
· IF YOU SEE DURESS, LOOK FOR PRE-EXISTING DUTY RULE
· IF YOU SEE PRE-EXISTING DUTY RULE LOOK FOR DURESS
· LOOK TO SEE IF THE NEW CONTRACT is equivalent to the Pre-existing duty if so then there is no new consideration for the new contract 
Ex: X makes a contract to sell a house to Y for $500,000 – legally obligated to sell. Then X tell Y that “I am selling the house for $600,000, Y agrees, then says that he does not want to buy the house”:

1) seller already had a pre-existing duty to sell the house for $500,000

2) buyer is not getting anything for the extra $100,000

Issue of Duress: If Y had paid the $100,000 believing that he would not get the house and therefore could not reasonably resist paying the $100,000 – duresss

· PRE-EXSITING DUTY CAN SPRING FROM A STATUTE, CONTRACT, OR COURT ORDER 
Ex: Fire ordinances state that exits have to be free of garbage, but one day you cannot use a building exit b/c there is garbage blocking it so you tell the landlord. Landlord says that if you him $50 he will clear the garbage, you tell him you will pay him b/c you are in a rush. Then you don’t pay and the landlord sues you. 

You have 2 defenses: Pre-existing duty rule and Duress

Ways of Avoiding the Pre-Existing Duty Rule
1) Rescission: Mutual Cancellation of the First Contract

2 parties agree to cancel a contract 
· A rescission is itself  a contract 
· Rescission can take place at the same time or  before a new contract is made
Rescission can occur in 3 ways: 

1) minority view: modification to the agreement or making a 2nd contract on the same subject matter can automatically rescind the original contract - “a modification is a partial rescission” (Watkins & son v. Caring –building the cellar) 
2) Destroy the contract itself (tearing up the old one)
3) Expressed written rescission OR if the SOF does NOT apply an oral rescission (3 contracts in total – the consideration here is that both sides are giving up the benefits they agreed to receive under the first contract ) 
Ex: A is selling a car to B for $5,000

-both parties agree not to go through with the deal 

1) Mutual assent –both parties agree not to go through with deal

2) Consideration – bargained for recission


A- not getting $ (detriment)


B- not getting car (detriment)


A – gets to keep car (benefit)


B – gets to keep $ (benefit) 
2) Give New Consideration on BOTH SIDES


-no more pre-existing duty


-makes the pre-existing duty rule inapplicable 

3) UCC §2-209 ABOLISHES THE PRE-EXISTING DUTY RULE for sale of goods

· An agreement modifying a contract within this article needs no consideration to be binding

4) Some states have statute that abolished the pre-existing duty rule (NY) 
****Even if you avoid the Pre-existing Duty Rule, still have look to see if there is Duress***
Ex: Alaska Packers – if you give new consideration (work 1 extra hour for greater pay) still has duress – workers threatened not to work 
Waiver

Conscious Relinquishment of a known right 
2 Requirements:
1) Have to know that you have that legal right 

2) Aware that you are giving up that legal right 

-some courts require that there be consideration to waive a significant right
Undue Influence –don’t need to worry about this
· Mechanism to help people from unfair agreements where there is a special relationship in which one party is dependent on the other
· Dr – patient; guardian – ward; principal – agent; attorney – client
Fraud & Misrepresentation 
GENERAL RULE: the misrepresentation must be one of fact, not opinion 

1) Fraud/Intentional Misrepresentation of Fact Requirements

1) intention to deceive (intention to lie)
Ex: selling a non-solid house as brick and knowing about it
2) the deceit must concern a material/significant part of the contract
Ex: selling a car with a faulty windshield
3) and the alleged victim needs to show justifiable reliance on the fraud or misrepresentation
Ex: selling a car with a v8 engine but it only has a v6 engine, and the person buys relying on a v8 engine

Remedies:

1) aggrieved party can get either money damages OR

2)  rescission 
2) Unintentional misrepresentation Requirements 
-innocent false statement made by a party that does not know the statement to be false
1) there is no intention to deceive
Ex: selling a non brick house as solid brick but not knowing that the house was not made of solid brick 
2) the deceit must concern a material/significant part of the contract
3) and the alleged victim needs to show justifiable reliance on the fraud or misrepresentation
Remedies: 

1) Rescission ONLY 

***when a court rescinds a contract always look to see if the party has partly performed and a Court will grant restitution (unless illegality is involved)***
Exceptions: 

1) COURTS ARE SPLIT on whether silence (BARE NON-DISCLOSURE) is misrepresentation or not (Swinton – said that silence was not misrepresentation for a house infested with termites; other courts say that the conditions are not readily available to the buyer, so the seller has a duty to reveal them)

a. Kannavos distinction from Swinton: if someone discloses some information they must give full disclosure; either complete silence or full disclosure
 2) Expert Opinion Exception to silence being fraud: ex: someone is trained as an engineer and is selling a house to    buyer is hoping that oil will be discovered on this land but b/c the engineer b/c of his professional knowledge knows that there is no oil on that plot of land, the engineer is not obligated to disclose that knowledge

-logic b/c someone who has spent time and money to acquire the professional knowledge should not have to give away their knowledge for free 

3) “personal opinion” exception for misrepresentation: if someone has no access to the superior knowledge then it is no longer personal opinion and it is misrepresentation (Ex: Vokes v. Arthur Murray – the dance teacher’s opinion about her dancing was misrepresentation b/c she had no access to the dance teacher’s knowledge; he had superior knowledge to her)

Settlement Agreements

A contract in which consideration is paid for the other party to relinquish their right to bring suit
Requirements

1) a disputed claim – the claim that is being settled has to be uncertain
-if there were no dispute then there would be a pre-existing duty rule which would invalidate the settlement contract
Ex: A goes to dentist –discuss work to be done. Dentist will not quote a price due to uncertainty of the work. Dentist charges you $400, A claims this is too much. (disputed claim) Settlement for $300 payment

2) COURTS ARE SPLIT as to whether the settlement amount must fall within the settlement range OR can be outside the settlement range
PAYMENT IN FULL CHECK 
Ex: you send the dentist your check for $3500 (dentist wants $5000), and you also send a letter stating, “I am offering you a settlement agreement for $3500 and if you cash this check you will have accepted my offer for a settlement agreement.” PAYMENT IN FULL CHECK

-the offer of a settlement must be made clearly (either in a letter or written on the check BUT if the offer were printed on the check so as not to be noticeable to a reasonable offeree then there is no acceptance b/c the offeree did not know of the offer of a settlement agreement

-some courts will allow Payment in full checks with a clear offer of settlement b/c they encourage settlements

Ex cont: the dentist might really need the money but still wants the full $5000 so he cashes the check but writes on it: “cashed under protest”, “not accepting offer of settlement”, “all rights reserved”
· Courts are split: 
· Some say that this will protect the dentist 
· other courts say that they will not recognize the writing on the check b/c of public policy to encourage settlement
Adhesion Contracts

A form contract which is very widely used in a particular industry
Ex: leases, form contract to buy car used by all the car dealers, 

· not automatically unconscionable although they leave zero bargaining power for one party


· unconscionability is discretionary, an adhesion contract is not necessarily unconscionable
· Ex: O’callaghan – the exculpatory clause in the lease + (the housing shortage + the contract of adhesion) -> extreme imbalance of bargaining power, all together led the court to find the exculpatory clause of the lease to be unconscionable) 
· Court however gives extra scrutiny to adhesion contracts to ensure it is not unconscionable
Warranties

(Promise)
UCC Article 2 –Sale of Goods: 2 types of warranties
1) Express Warranty (promise): expressly written into the contract or for oral contracts someone states the warranty term

a. If warranty is breached, it is included in the sales contract therefore the contract is breached –also applies for implied warranties

b. No limit as to what these can say – people are free to contract

2) Implied Warranty

a. Warranty of Merchantability – UCC §2-314 
1) Sub 1 – unless excluded or modified, a warranty that goods shall be merchantable is implied in a contract for their sale IF the seller is a MERCHANT with respect to goods of that kind
1. Ex: a lawnmower that could not cut grass is not merchantable 
2) Sub 2 - For goods to be merchantable:

1. pass without objection in the trade under the contract description; and;

2. in the case of fungible goods (goods that are interchangeable with other similar goods) , are of fair average quality within the description

3. are fit for the ordinary purposes for which such goods are used

4. run, within the variation permitted by the agreement, of even kind, quality and quantity within each unit and among all units involved (sweaters of uniform quality) 

5. are adequately contained, packaged, and labeled as the agreement may require

6. conform to the promises or affirmation of fact made on the container or label if any
b. Warranty of Fitness for a Particular Purpose (UCC 2-315) 
· Seller DOES NOT have to be a merchant 
1) The buyer has reason to know of the purpose of the purchase 

2) The buyer is relying on the seller’s skills or judgments to furnish suitable goods. 

Ex: one neighbor is selling a second hand lawnmower to another neighbor and he says “I’m sure this lawnmower will cut your difficult crab grass.” The buyer is relying on the seller. 
Exclusion or Modification of Warranties – UCC 2-316

Sub 1: blanket exclusion 

words or conduct relevant to the creation of an express warranty and words tending to negate or limit warranty shall be construed wherever reasonable as consistent with each other…but negation or limitation is inoperative to the extent that such construction is unreasonable
Sub 2: to exclude or modify the implied warranty…the language must mention merchantability and MUST BE CONSPICUOUS (for warranty of merchantability)
-(for warranty of fitness for a particular purpose) the language must be in writing and the writing must be conspicuous – it is also sufficient to say “ There are no warranties which extend beyond the description on the face hereof”

Sub 3: notwithstanding the language requirement – all implied warranties are excluded by expressions like “as is”, “with all faults”, or other language that calls to the buyer’s attention the exclusion of the warranty

Conflict between a disclaimer and an express warranty:
UCC 2-316 (1) when you have a conflict between an express warranty and a disclaimer the express warranty prevails – express warranty prevails

When you cannot discover the defect until after you have limited your remedy (disclaimed the warranty): 
UCC 2-719: when circumstances cause a limited remedy to fail of its essential purpose then remedy can be given by whatever damages the code will give 
Ex: there was a contract by a yarn manufacturer to sell yarn to a manufacturer of sweaters, the manufacture of sweaters weaved the yarn into sweaters and then washed the sweaters and the yarn changed color. The yarn manufacturer said that the yarn was of good merchantable yarn (implied warranty). 

-the yarn manufacturer said that the contract said, “That no claim as to any defects can be made after the wool has been processed” (processed = washing) 

-could ONLY have found the defect AFTER washing the yarn (the condition that disclaimed the warranty) 

ILLEGALITY
What is an illegal contract?

· The statute states that the contract is illegal

Ex: X promises to pay Y $5000, if Y promises to murder C. This is an illegal contract due to the statute saying that murder for hire is illegal. 
· Contract itself can be so closely related to an illegal act, that the contract is declared illegal. 
     Ex: Bovard – selling a store that sells marijuana paraphernalia, is not an illegal contract, but b/c it was soliciting the use of the drug, which is illegal, the court declared the contract to sell the store illegal 

Reasons to not enforce illegal contracts:

-the ethics and the dignity of the court would not allow itself to further an illegal goal 

-the public perception of the court; the public should not perceive that the courts further illegal goals

-deterrence: knowing that it will not be enforced would deter people from entering into them 

How remote can the illegality be with the contract to still be enforced? 
· Illegal in formation of contract

· Illegal in performance of contract 

***when there is illegality you have to look at the remoteness to the contract***

NOT TOO REMOTE: a contract to murder someone. Illegality is closely related to the contract (this contract is also illegal by statute)

Ex: Contract was made through bribery, which is illegal so the contract was held to be unenforceable. Sirkin v. 14th St. Store – P made a contract to sell hosiery (not illegal) and delivered the hosiery. But he bribed the purchasing agent of the store. Although the contract was not illegal, the formation of the contract was illegal. – not enforced
Ex: Performance of the contract was completed through the use of bribery and there is still too close of a connection so contract is unenforceable. McConnell – movie distributor paid McConnel $10k plus a % of gross receipts if he negotiated a contract with a producer. To form the contract, McConnell bribed the producer’s agent $10k. 

TOO REMOTE: A sale otherwise lawful is not connected with subsequent unlawful conduct by the mere fact that the seller correctly divines the buyer’s unlawful intent. Graves v. Johnson – the sale of liquor is not unlawful merely b/x the seller correctly guessed the buyer’s intent. If they had actually discussed it, the result might have been different. 
ON EXAM: ASK HOW REMOTE THE ILLEGAL ACT IS TO THE CONTRACT – GIVE REASON WHY IT IS OR IS NOT REMOTE ENOUGH

General Rule: Courts DO NOT enforce illegal contracts & will usually NOT GIVE RESTITUTION. (leave the parties how they found them) 

Exceptions to the General Rule

1) In Pari Delicto: where the parties are not equally at fault - the party less at fault may be granted restitution. 

Ex: Amateurs were placing bets with a professional bookie (gambling is illegal) but the amateurs won restitution for the bets they lost. The amateurs were deemed to be less at fault. 
2) In Locus Poenitentiae: one party is in a place of repentance, usually before the illegal purposes was achieved, and tried to prevent the illegal event

Ex: someone placed a bet and lost, and sued to get his money back on the ground that he had repented before the dice was thrown and he told the party that he opted out of the deal, but the illegal throw of the dice occurred and he lost; but the court believed him in this case
Clean Hands Doctrine
“He who comes into Equity must come with Clean Hands” 
· This applies to “moral” and “ethical” conduct DO NOT confuse with illegality 
· Clean Hands doctrine only applies to equitable remedies ( specific performance, recscission) not monetary damages

· The court will ask if the party seeking equitable remedy has always acted ethically towards the person they are seeking specific performance from. 

· This is at the court’s discretion to uphold the suit or not based on the clean hands doctrine. 

Ex: there was a pro team trying to recruit Flowers, but if he signed as a pro he could not play in the bowl game (only amateurs) the pro team’s agent persuaded the player to sign on to the team (this was unethical) 

Now, Flowers is trying to break his contract with the team, the team is seeking specific performance (asking of an equitable remedy of specific performance) but before you acted unethically with the person you are suing now so they will not grant the equitable remedy 

Non-Competition Covenants

A promise not to compete after a job has ended. 

Almost always governed by public policy. 
· In all states there is a public policy against: depriving a person to earn a living

-a few states have made statutes that say non competition covenants are unenforceable

· when a court decides if a non competition covenant is not enforceable they use a standard of reasonableness:



3 aspects reasonableness of non competition covenants:




1) duration  




2) subject matter




3) geographical



***if it is not reasonable in all 3 areas it does not get enforced***

· 3 interests balanced in testing reasonableness:

1) interest of employer: investment made in employee, and knowledge learned from that job



2) interest of the employee: free to earn a living



3) interest of the public at large – only examined in some cases 

Modification of the Terms

Majority view: courts can modify non competition covenants to make them reasonable

· SPLIT IN THE MAJORITY:

a. “blue pencil rule” – minority view in the majority

i. You are not allowed to add anything in, but you are allowed to delete things

ii. What you leave behind must be grammatically correct, even up to punctuation 

Minority view: ALL OR NOTHING – courts do NOT have the power to modify non competition covenants 
Unilateral Contract: Performance

· contracts where ONLY 1 party promises
· Consideration = performance 
· the offeror wants a performance from the offeree 
· there is only one promise – the offeror’s promise to pay for the performance
Offer of a Unilateral Contract: 

General rule: Beginning performance of a unilateral contract makes the offer irrevocable

· Restatement §45 – (creation of an options contract) Offer becomes irrevocable as soon as the offeree:

· Begins the invited performance OR

· Tenders at beginning of it

***Contract is formed even before notice is given. Accelerates the time of acceptance earlier than complete performance. However if no notice is given then the contract is dissolved.***

Acceptance of a Unilateral Contract: 

· Acceptance occurs once you get full performance
· Preparation is not a form of acceptance 
· The offeror must receive notification of the acceptance for the contract to be valid
· Notice must be sent within a reasonable time or contract will lapse before acceptance
· Restatement §54 (Notice of performance) 
If the offeror cannot readily learn of the offeree’s acceptance by performance

· (determined through the eyes of the offeree): if the offeree has reason to know that the offeror won’t learn of the acceptance in a reasonable time
· offeror left town prior to witnessing performance
· After performance is rendered then the offeree has to
· Exercise reasonable due diligence to notify the offeror of acceptance OR
· The offeror learns of the part performance w/in a reasonable time OR
· The offer indicates that notification of acceptance is not required 
· If notice is not given then the contract is dissolved
Unilateral Mistakes

· Unilateral mistakes are NOT excused
EXCEPTION:

· Equitable Exception: looks to the fairness of both parties
· If the contract were enforced would it be a hardship for the party seeking it to be excused?
· Would the non-enforcement of the contract be a hardship for the non-mistaken party? 
Bilateral Contract: Promise

· contracts where BOTH parties promise 

· The offeror is promising to pay for the performance of the promise and the offeree is promising to perform
· Most people want a bilateral contract, so courts will assume a bilateral contract as a default if the fact pattern is not clear
Offer of a Bilateral Contract

· Offeror is inviting an acceptance in the form of a promise
Acceptance of a Bilateral Contract

· Acceptance occurs the moment that the offeror receives from the offeree the promise OR specific actions that indicate that the promise was given – offeror MUST be aware of the conduct (must notice the acceptance) 
· Beginning performance must be specific
· Use conduct to convey the promise for acceptance to be valid
· Mailbox Rule
· Acceptance occurs when it is dispatched by the offeree (the offeror does not have notice of the acceptance) 
· When Acceptance AND Rejection are BOTH sent: 
· Ask which one was sent first? 
· If acceptance is sent 1st – the mailbox rule still applies UNLESS the rejection arrives first and was relied upon, then the rejection is valid not the acceptance 
· If the rejection is sent 1st – the mailbox rule does NOT apply and whichever arrives first is valid
SUBSTANTIVE UNCONSCIONABILITY





The terms (substance) of the contract are extremely unfair 





PROCEDURAL UNCONSCIONABILITY





Procedure of making the contract is extremely unfair


(usually stemming from unequal bargaining power)


Duress


Pre-Existing Duty Rule


“Not at Arm’s Length” – overreaching 
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