Civil Procedure Outline – Ruescher 2007

1. Selecting the Forum

· First procedural issue: Where can the P file suit and get a valid judgment? ( A judgment cannot be enforced if it is NOT valid. 
· 3 requirements of Due Process for a valid judgment:
1) Personal Jurisdiction over the D

2) Notice to the D (service of process)
3) Subject Matter Jurisdiction over the dispute
Personal Jurisdiction
Does the court have power over the D to render a valid judgment?
Full Faith and Credit Clause

· Article IV of the Constitution
· Effect: the valid judgment of one state is granted full faith and credit in another state when presented 
· Exception: when the court that rendered the judgment did NOT have personal jurisdiction over the D
· Does apply to in personam actions

· Does NOT apply to in rem actions

In Rem Jurisdiction - adjudicate the rights of the owner of the property

· court’s jurisdiction is ONLY over the property within the forum state NOT the person

· property must be attached at the outset of litigation 
· 3 types of  in rem

1) True in Rem 
a. Actions which decide ownership as to the whole world 

b. Government condemnation and admiralty cases 

2) Quasi in Rem 1 – adjudicate ownership as between litigants
a. P’s claim is based on interests in the property

b. Court takes jurisdiction over the property so as to adjudicate ownership over that property



( the previous 2 types concern the ownership of the attached property 
3) Quasi in Rem 2
a. Claim has nothing to do with the property 

b. The presence of the property is simply the basis upon which the court relies to assert jurisdiction 
c. Modified by Shaffer ( D must have sufficient minimum contacts with the forum state for there to be jurisdiction 
· Full Faith and Credit Clause: Does NOT apply in rem actions
· the judgment is limited by the value of the property ( if the judgment is for P, the property is sold at auction, if the sale is insufficient to cover entire judgment P can NOT get Full Faith and Credit on the remainder of judgment b/c jurisdiction was only over the property NOT the person
In Personam Jurisdiction

· Court exercises jurisdiction over the person ( can enter a judgment that creates personal obligations to pay money or perform some act in any state
· Full Faith and Credit Clause does apply:

· NOT limited by the value of D’s property within the forum state

· Can enforce the judgment in any other state 
· Exceptions:

· In personam jurisdiction is NOT required for the court to enter a valid legal separation or divorce only requirement is that one spouse be domiciled in the state which grants the divorce 
· Statutory limitations on Personal Jurisdiction: (Ingraham) 
· State-long arm statute may be not as broad as constitutional due process. 

· If there is NO personal jurisdiction over the D under the long arm statute ( end of analysis no jurisdiction

· If there is personal jurisdiction over the D under the long arm statute ( continue to constitutional analysis (to determine that the long arm statute is constitutional) 
· NY: specifically says that the reach of NY’s long arm statute is meant to be less than the constitutional reach of due process ( no dual inquiry required (just look if the activity falls within the activities enumerated by the statute)
· CPLR 302a: 2 prong test for personal jurisdiction 
1) D expects or should reasonably expect the act to have consequences in the state

2) AND D derives substantial revenue from interstate commerce
D is subject to a Court’s in personam jurisdiction in 4 ways:

1) Presence/Traditional Basis/Transient Presence (Pennoyer, modified by Burnham)
· when  D is physically served with process within the forum state ( court has personal jurisdiction 

· Courts SPLIT ( Burnham
· Justice Scalia view: presence alone is sufficient to establish personal jurisdiction ( tradition alone provides sufficient notice
· Justice Brennan view: presence alone is insufficient to establish personal jurisdiction, MUST ALSO satisfy minimum contacts test

· Facts used to establish purposeful availment by D of the benefits of the forum state:
· safety of the police
· fire dept
· emergency medical services, roads and motorways, economy
· State would not have personal jurisdiction over a person, who is in a coma and rolled over state lines, because that person would not have purposefully availed himself of the benefits of the forum state. 
· What about a person who was served with process while flying over the state? 
· Always consider BOTH views on the exam. 
· Partnerships:
· Service of process on any partner confers jurisdiction over the business itself 
· Exceptions:

· When the party came to the forum state due to fraud. 

· Corporate executive exception: jurisdiction over a corporation of one state cannot acquired in another state or district in which it has no place of business and is not found, merely by serving process upon an executive officer temporarily there, even if he is there on business of the company. 
2) Consent (Pennoyer)
· Did the D consent to jurisdiction of the forum state either expressly or implicity?

· Examples:
· Appointing an agent for service of process
· Voluntarily appearing in the state 
· Waiver: Failing to object to personal jurisdiction in a court which does not have personal jurisdiction over the D. 
· In advance: by K (ie: choice of forum clause) 
· Special appearance: D submits to the jurisdiction of the court for the limited purpose of challenging personal jurisdiction 
· Corporate consent: by appointing an agent with the authority to accept service in the state, the corporation consents to jurisdiction in the state
3) Domicile (individuals) / State of Incorporation or Principal Place of Business (State of Headquarters) (corporations) (Pennoyer)
· Individuals:
· Domicile in the state is alone sufficient for the state to establish personal jurisdiction over the person ( subject to general jurisdiction 
· Corporations:
· A corporation is domiciled in:
· State of incorporation (ALWAYS subject to personal jurisdiction b/c an agent is assigned there to receive service of process

· Principal Place of Business (corporate headquarters) ( ALWAYS subject to personal jurisdiction b/c of the continuous and systematic activity of the corporation

4) Minimum Contacts Test ( absent Ds (International Shoe) 
· If the D is NOT present within the forum state, he MUST have sufficient minimum contacts with the forum state for the forum state to have personal jurisdiction over the D. ( thus not offending the traditional notions of fair play and substantial justice 
Analysis: Whether Federal Court Have Jurisdiction over the Absent D.

1) Apply FRCP 4k1a: federal court has personal jurisdiction over the D only if a state court in which the federal court sits would have had personal jurisdiction ( look to state law analysis and apply the laws of the state for which the federal court sits 
a. Exceptions to Rule 4k1a

i. Rule 4k1b: only for 3rd party complaints, permit jurisdiction over the D if he is within 100 miles of the judicial district 
ii. Rule 4k1d: permit the D to be served anywhere in the US and provide for personal jurisdiction regardless of whether there would have been jurisdiction in any state court 
( antitrust, securities, bankruptcy, and interpleader 
iii. Rule 4k2: provides for personal jurisdiction in any federal court where:
1. claim is based on federal law

2. jurisdiction is constitutional (contact with sovereign – US)
3. and no state would have personal jurisdiction 
Analysis: Whether State Court Have Jurisdiction over the Absent D.

1) Start with the State’s long arm statute. 

a. Parse the statute carefully to see if the D’s activity falls within the sections enumerated in the statute.
b. If the long arm statute does not apply to the facts. ( end of inquiry
c. If there is jurisdiction under the long arm statute ( Constitutional inquiry (satisfy Due Process) 
i. Pennoyer ( traditional basis analysis 
ii. International Shoe ( minimum contacts analysis 
2) In Rem Action or In Personam Action?

a. In rem ( go to 3
b. In personam ( go to 4
3) In Rem Action 
a. True in rem or Quasi in Rem 1 ( b Quasi in Rem 2 ( c
b. True in Rem or Quasi in Rem 1:

i. If claim is related to property you are attaching (ie: deciding ownership over the property, person is injured on the property) ( there IS jurisdiction, past constitutional muster under Pennoyer and Shaffer (COA arises out of contacts)  
( both types the court takes takes jurisdiction over the property NOT the person
c. Quasi in Rem 2: 

i. If claim is NOT related to the property, purely the basis upon which court relies to assert jurisdiction ( minimum contacts analysis to establish personal jurisdiction (modified by Shaffer) ( go to 4
4) In Personam Action
a. Are any of the traditional basis for Pennoyer jurisdiction established? 
i. Domicile ( jurisdiction 

ii. Consent ( jurisdiction

iii. Presence ( maybe jurisdiction (Court Split ( go to 5)
b. No traditional basis for Pennoyer jurisdiction ( go to 5

5) Does the D have minimum contacts with the forum state? (still in personam)
a. General jurisdiction OR specific jurisdiction ( consult International Shoe Box
	The International Shoe Box 

	
	Casual/single and isolated  activity 
	Systematic and Continuous activity 

	Claim unrelated to activity
	Box 2: NO jurisdiction 
	Box 3: Maybe (if there is so substantial activity as to justify) 

	Claim related to activity 
	Box 4: Maybe (depending on the nature and quality and the circumstances) 

( specific jurisdiction 
ex: Hess ( activity in MA was casual, the lawsuit was related to the casual activity in MA
	Box 1: always jurisdiction 

( International Shoe 

( general jurisdiction 


b. General jurisdiction ( go to 7
i. Where the D’s contacts with the forum state are continuous and systematic, it can be sued in the forum state for any claim

ii. Benefit of general jurisdiction over specific jurisdiction ( does not require relatedness of the activity to the claim 
c. Specific jurisdiction ( go to 6
i. Where D’s contacts with the forum state are low, then the court only has jurisdiction for a specific claim and P can only sue for that specific claim in the forum state

6) Specific Jurisdiction

a. What are the minimum contacts/how did D purposefully avail itself of the benefits of the forum state?  ( what type of case 
i. Stream of Commerce 

1. Purchase within the forum state (++) – Gray (water heater valve)
2. Intent or purpose to serve the market in the forum state (++) – Asahi ‘Additional conduct’ 
3. Designing the product for the market in the forum state – Asahi ‘Additional conduct’
4. Advertising in the forum state (++) – Asahi ‘Additional conduct’
5. Establishing channels for providing regular service to customers in the forum state (++) – Asahi ‘Additional conduct’
6. Marketing the product through a distributor who has agreed to serve as the sales agent in the forum state (++) – Asahi ‘Additional conduct’
7. Mere awareness/foreseeability alone that the product will end up in the forum state is sufficient (Asahi – SC SPLIT) ( D placed goods in the stream of commerce and indirectly benefited from the forum state/foreseeability that the product would end up in the forum state is enough 
a. Justice Stevens says to consider such factors when there is only mere awareness:
i. Volume
ii. Value of product
iii. And hazardous character of components 
8. Product not purchased within the forum state, ended up in forum state by the unilateral act of the consumer bringing it into the forum state (- -) – WW VW 
ii. Intentional Torts – defamation action
1. solicitation of business from residents of the forum state (++) – Keeton (Hustler magazines sold in NH)
2. Calder Effects Test – D can reasonably expect that his actions will have a significant reasonable effect in the forum state and can be hauled into the court there (ie: hurling a rock over state lines) 
a. tort concerned the activities of a resident of the forum state (+, not determinative alone) – Calder (Shirley Jones, she lived in CA and editors lived in FL)
b. activities described in defamatory publication connect to forum state (+) – Calder
c. targeted audience within the forum state (+) – Calder
d. Burnt of harm occurred in forum state (+) – Calder
e. Sources are drawn from the forum state (+) - Calder
3. D knew the brunt of harm would occur in the forum state (++) – Revell 
4. P’s mere residence and suffering in the forum state (- -) – Revell 
iii. Breach of K

1. K executed in the forum state (++) – Burger King
2. Prior negotiations in the forum state (++) – Burger King
3. Contemplated future consequences (ie: long term K) (++) – Burger King
4. Terms of K (Choice of law provision is forum states) (+, not determinative, but helpful b/c it can add to expectation of being haled into forum court) – Burger King  note: choice of forum provision (++) 
5. Parties actual course of dealings (++) – Burger King 
6. D voluntarily issued a K to P in forum state (++) – McGee (insurance co. – bought the K, and mailed reinsurance certificate to P) 
7. Unilateral activity by the party seeking to enforce jurisdiction is not sufficient (- -) - Hanson (trustee took no actions for the woman moving to FL) 
iv. Contact based on attachment of D’s property in jurisdiction

1. Presence of the property in the forum state and property is the basis of the COA (ie: foreclosure or injury on the property) (++) – Pennoyer & Schaffer
2. Presence of the property in the forum state and the cause of action does not arise out of or is not related to property (Schaffer) ( must have minimum contacts by D 
a. Brennan factor:
i. Ds voluntarily agreed to be directors of a corporation of the forum state
3. debtor in the forum state, unrelated to the cause of action, single contact (- -) – Harris overruled  
v. Contact based on D’s presence within the jurisdiction 

1. D served with process in the forum state – Burnham (SC SPLIT ( Justice Scalia view: presence alone is sufficient, tradition leads to notice; Justice Brennan view: minimum contacts analysis 
a. Brennan Factors for purposeful availment:
i. Health and safety guaranteed by the forum state’s police, fire, and emergency medical services
ii. Travel on forum state’s roads and waterways
iii. Enjoyment of the fruits of forum state’s economy 
2. Appearing in court (++) – Pennoyer
3. Domicile (++) – Pennoyer
4. Consent (++) - Pennoyer
vi. Cases based on D’s Internet Contacts in the jurisdiction

1. Calder Effects Test:
a. Sources relied upon connect to the forum state (++) – Calder/Revell
b. Activities described on website must connect to the forum state (++) – Calder/Revell
c. Brunt of harm must be suffered in forum state (+) – Calder / Revell 
d. D knew that the brunt of harm would occur in the forum state (++) – Calder/Revell 
2. interactive website  - allows for bilateral information exchange (++) – Revell (Zippo test) 
3. Passive website (- -) – Revell (Zippo test) 
4. P’s mere residence in and suffering in the forum state ( - -) - Revell
vii. General Jurisdiction 
1. systematic and continuous operations (++) – Perkins (PI co. moved its office to OH) factors involved were:
a. conducting the activities of the business in the forum state
b. maintaining co. files in the forum state
c. holding directors’ meetings in the forum state
d. carrying on correspondence relating to the business from the forum state 
e. distributing salary checks drawn on active bank accounts from the forum state
f. engaging a bank in the forum state as a transfer agent
g. supervised policies dealing with the rehabilitation fo the corporation’s headquarters form the forum state
2. solicitation by the corporation’s agents of the residents of the forum resulting in a substantial volume of D’s merchandise being regularly shipped by D to the forum (++) – International Shoe 
a. salesman’s display of samples sometimes in permanent display rooms and salesman’s residence within the state continued over a period of years (+)
3. casual presence of the corporate agent or agent’s conduct of a single or isolated items of activities (- -) – International Shoe
4. Unrelated COA and single trip to the forum state to negotiate K details within the forum state (- -) – Helicopteros
5. Unrelated COA and acceptance of checks from a bank in the forum state (- -) – Helicopteros
6. Unrelated COA and purchases and related training trips alone (- -) – Helicopteros
7. Unrelated COA and mere purchases from forum state, even if occurring at regular intervals, are not sufficient to warrant in personam jurisdiction over a nonresident (- -) – Helicopteros
8. Unrelated COA and brief presence of employees for the purpose of attending training sessions (- -) – Helicopteros 
b. Purposeful availment: doing something that would make the D foresee and expect that the course of conduct would make D likely to be subjected to jurisdiction of the forum state
i. Minimum contacts helps to prove purposeful availment

7) General Jurisdiction ( go to 6.a.vii
a. Systematic and continuous, regardless of activity’s relatedness to claim ( can lead to jurisdiction 
8) Relatedness

a. Do the contacts relate to or arise out of the claim at issue?
i. Relate to: less likely that jurisdiction will exist (lower degree of relatedness) 
ii. Arise out of: more likely that jurisdiction will exist (higher degree of relatedness) 
9) Fairness 

a. Volkswagen 5

i. Relating to D’s burden (must be extremely unfair – Burger King)
1. Asahi – burden was so severe as to not warrant jurisdiction
2. is the D insure for such lawsuits, big co.? 
ii. P’s interest in obtaining convenient and efficient relief 
1. ability of P to get relief elsewhere
iii. Forum state’s interest in adjudicating the dispute
1. wanting to exclude that type of harm in the state
2. provide redress for someone injured in the forum state 
iv. Interstate judicial system’s interest in obtaining the most efficient resolution of controversies (Interest of judicial system) 
1. efficiency 
v. Shared interest of the several states in furthering fundamental substantive social policies (other state’s interests / shared community interests)
1. consider conflict of laws (Asahi) 
2. interest of other states/nations ( when you have an international D less likely to exercise jurisdiction 
Notice and Opportunity to be Heard 
· 2nd requirement of Due Process for the court to enter a valid judgment against the D
· FRCP Rule 3: action is commenced by filing the complaint with the court.

Steps to determining if there was sufficient notice: 
1) FRCP Rule 4 – Summons (designed to give appropriate notice)

a. Form of the summons

i. State the time in which D is to must appear and defend

ii. Notify D that failure to appear will result in a default judgment 

b. Service of the summons

i. Upon or after filing the complaint with the court  ( summons with a copy of the complaint must be served upon all Ds 
c. Who can serve process 
i. Anyone who is not a party and at least 18 years old 
d. Waiver of service 
i. Purpose: D has a duty to avoid unnecessary costs of serving the summons. P can request D to waive service of the summons to reduce cost. 

ii. D’s non-compliance: if D fails to waive service, courts may impose coset of subsequent formal service, reasonable attorney’s fees, and costs of any required motions for collecting the costs of service, unless D can show good cause for failure. 

iii. Does not mean D waives his objections to personal jurisdiction / venue
iv. Gives the P an opportunity to cheaply serve the D / waive formal service of the complaint 
v. Advantages for D to waive formal service of process:
1. D gets 60 days from the day request for waiver was sent to file an answer to the complaint, 90 days if outside the US [D normally gets 20 days from service of process to file an answer to the complaint]

e. Service upon individuals within a judicial district of the US (not served with waiver)
i. State rules: pursuant to the state law of the state in which the district court is located or in the state in which service is effected; OR
ii. Federal rules: 

1. deliver a copy of the summons and complaint personally to the D; OR
2. leaving copies of the summons and complaint at the individual’s dwelling house or usual place of abode with some person of suitable age and discretion residing there
a. standard: a person can have more than 1 dwelling or place of abode provided each contains sufficient indicia of permanence  - Triad Holding Corp.
i. sufficient when:
1. D owned and furnished the apt. 

2. spent a considerable amount of money remodeling it to fit his lifestyle

3. listed the apt. as a residence in bail application 

( D in Triad was also actually living at the apt. when service was made (++) - personal service on the apt. was the most likely method that he receive the summons and complaint
4. D frequently journey but had a room and personal belongings at brother’s house and paid rent – D was also absent when service was made (case cited in Triad) 

ii. NOT sufficient when:
1. service was made on a house used only for conducting business 
f. don’t need to know F

g. Service upon infants and incompetent persons
i. service shall be effected in the manner prescribed by the state laws of the state in which service is effected 

h. Service upon corporations and associations
i. Service upon a domestic and foreign corporation in a judicial district of the US 
1. ( 4.e.i
2. OR delivering a copy of the summons and complaint to an officer, a managing or general agent, or to any other agent authorized by appointment or by law to receive service of process 
ii. Service upon a domestic and foreign corporation NOT in a judicial district of the US ( no personal service in a foreign nation
i. Serving the US
j. Service upon foreign state or local govts.
k. Territorial limits of effective service
i. Service of summons is effective to establish jurisdiction over the D 
a. If D is subject to jurisdiction of a state court in the state in which the district court sits

b. Exception to 4k1a: 3rd party D is served with process within 100 miles of the district court 

c. Exception to 4k1a: D is subject to federal interpleader jurisdiction

ii. Nationwide service exception: D can be served with process anywhere in the US if:

1. claim arises under federal law

2. D is not subject to jurisdiction of any court in the US 

3. D has some connection with the US 
2) Constitutional Requirement ( Mullane 
a. Constitutional Standard for notice (Mullane): notice must be reasonably designed to give notice under all circumstances to apprise interested parties of the pendency of the action and afford them the opportunity to present their objections

i. Actual notice is NOT required 

b. Types of service:

i. Personal Service
1. always best if possible, but best notice is not required by constitutional standards

2. factors to weigh: cost practicability 
ii. Notice/Service through publication or through mail is inherently suspect.
c. Nature of Ds affects what type of service is sufficient:
i. Large # of Ds, whose identity and location are unknown ( publication maybe sufficient
ii. Large # of Ds, whose identity and location are known (  first class mail maybe sufficient 
1. there is a chance not all Ds would receive the notice, return receipt would be better
2. notice by publication ( insufficient
iii. small # of Ds, whose identity and location are known ( personal service maybe only sufficient method of service 
Subject Matter Jurisdiction

· 3rd requirement of Due Process for the court to enter a valid judgment against the D

· Does the court have the authority to decide this particular type of case?
· Subject matter jurisdiction IS NOT WAIVABLE AND CAN BE RAISED AT ANY TIME. 

· Federal courts: have limited  subject matter jurisdiction per the US Const. and Federal Statutes
· Requirement for subject matter jurisdiction ( Article III § 2 of the Constitution
· State courts: have general subject matter jurisdiction and can hear any claim 
· Free to divide subject matter jurisdiction among whatever courts they decide to establish
· Concurrent Jurisdiction: can hear state and federal question claims

· Exception - Federal courts have exclusive jurisdiction over:
· Some admiralty proceedings
· Bankruptcy matters
· Patent and copyright infringement
· Cases arising under federal antitrust and securities laws
· Exception – Federal courts refuse to hear

· Domestic relations cases: divorce, alimony, or child custody
· Will not probate or administer a decedent’s estate or appoint an executor ( interfere with the jurisdiction of state probate courts
Federal Subject Matter Jurisdiction

· P has the burden of pleading and proving federal subject matter jurisdiction. 
· Must specifically allege diversity jurisdiction or ‘arises’ under federal law ( must be first allegation in the complaint
· For corporations must specifically allege state of incorporation AND principle place of business 
· If there is a defect in federal subject matter jurisdiction at any point in the litigation ( case shall be dismissed 
· Courts can raise sua sponte
· 2 main areas of jurisdiction:
· Federal question jurisdiction: cases in law and equity arising under the Constitution, the laws of the US (statutes), and treaties
· Implemented by Congress under 28 USC § 1331
· Does NOT impose an amount in controversy requirement.
· Requirement:
· Well – Pleaded Complaint Rule:  a suit arises under the Constitution and the laws of the US only when the P’s complaint shows that it is based upon those laws or that of the Constitution
· LOOK ONLY AT WHAT IS ON THE FACE OF THE P’S COMPLAINT
· Consider only the elements necessary to present P’s prima facie case
· If P’s prima facie case is based strictly on state law (common law)  ( no federal question jurisdiction 
· Ie: common law breach of K is not a federal question
· Even if the federal issue is raised as a possible defense in the complaint ( no federal subject matter jurisdiction; federal law must be basis of complaint 
· Well Pleaded Complaint Problems Raised by Declaratory Judgments
· Declaratory action can be brought in federal court only if the coercive action (where P seeks a remedy that will force D to do something) might have been brought
· Does not matter which party would bring the coercive action as long as one could be brought by one of the parties ( complaint is based on federal question and can be brought in federal court 
· Diversity of Citizenship Jurisdiction: citizens of different states 
· Implemented by Congress under 28 USC § 1332
· Purpose: to put the parties on equal footing so they are not prejudiced by the local courts 
· Requirements: 
· Complete diversity Rule: all Ps and all Ds must be from different states (within each party side the parties can be from the same state) – Strawbridge 
· Diversity of citizenship: citizens of different states (including PR and D.C.)
· Alienage jurisdiction: citizens of a state and citizens or subjects of a foreign state 
( use only citizenship NOT residence when talking about diversity jurisdiction
· Minimum amount in controversy requirement: must > $75K 
· Purpose: federal court should not be a small claims court and docket control 
· Claim made in good faith is sufficient – dismissal for failing to satisfy the amount in controversy requirement is only appropriate when there is a legal certainty that the claim is for less 
· P’s failure to recover the damages he claims is not enough to dismiss for failure to meet amount in controversy
· If P’s claim is far in excess of what he is likely to recover, court may dismiss
· Aggregation of claims:
· 1 P, 2 different COA ( P can add up all the individual claims to determine amount in controversy, actions don’t need to be related
· BUT 2 Ps or 2Ds, 2 different COA ( each P  must have > $75K claim against each D 
· Exception: (tort law) joint tortfeasors – if individual claim is against all D’s who are jointly and severally liable 
· Injunction: no actual “damages” awarded ( look at what injunction is worth
· Weigh 2 considerations to determine amount in controversy:
· Cost/damages to P if P doesn’t get injunction
· Cost to D if injunction enforced
· Determining Citizenship of Individuals: 
· Determined at the time the complaint is filed, events that happen after the lawsuit is commenced are irrelevant 
1) Must be both U.S. citizen and domiciled in that State ( to be citizen of the State under § 1332
a. Domicile – person’s place of true, fixed, and permanent home and principal establishment, and to which he has an intention of returning whenever he is absent (Mas)
b. Requirements to change domicile: - Mas
i. Physical requirement: Taking up residence in a different domicile
ii. With the intention to remain there 
( if you don’t move physically to the state although you have the intent (ie: you get into a car accident) not sufficient to change domicile

2) Permanent resident alien exception: considered a citizen of the state in which he is domiciled 

a. Cannot be used for 2 permanent resident aliens (alien v. alien) domiciled in different states 

b. Can be used if suit is between citizens of different states

i. P1(ny) P2(italy) v. D1(ct) D2(japan) 

· Determining Citizenship of Corporations: 
· Every corporation has 2 citizenships:
1) Any state of incorporation (possible to be incorporated in more than 1 state) 
2) THE state of principle place of business (only one) 

a. Total Activity Test to determine a corporations principle place of business:

i. Nerve Center Test: main headquarters of corporation
1. factual scenario: far flung – headquarters but conducting business in many other states (corporation whose operations are far flung)
2. where the activity of a corporation is passive and the brain of the corporation is in another state (ie: Walmart) 
3. factors considered in J.A. Olson
a. primary and financial decisions are made
b. corporate records and major bank accounts 
ii. Place of Activity Test: where the activities of the corporation are going on – not far flung 
1. factual scenario: corporation has its sole operation in one state and executive offices in another

2. factors considered in J.A. Olson
a. significant management and business decisions 
b. vast majority of employees located
c. where corporation is most visible
d. where its products are manufactured
e. where it has most substantial investment
f. more than any other place, where its corporate purpose is fulfilled
g. labor intensive activity brings Co. into contact with the local community as employer and consumer 
h. member of local and state trade associations
( determine which is outweighed by the factors to determine if principal place of business is nerve center or place of activity 
b. Registered place of business/being licensed to do business: does NOT equal principle place of business, for purposes of citizenship 
· Determining citizenship of Partnership:
· Citizenships of all partners are taken into account for diversity purposes ( cannot break up partnership
· Principal place of business not taken into account

· Representative Suits and Assignment of Claims – 28 USC § 1359

· District court has no jurisdiction over cases in which any party, by assignment or otherwise, has been improperly or collusively made or joined to invoke jurisdiction ( collusive creation of jurisdiction
( collection agent: NO jurisdiction, violate §1359

-collusive manufacturing of diversity ( depends on motive of assignor
( assignment is for adequate consideration: jurisdiction

· can assign K claims not tort claims 

· selling accounts receivable 

· selling land 
· §1332c: Look to the citizenship of the decedent, minor, or incompetent person; not of the representative to determine citizenship. 
Removal 
· Only the D can have a case removed, P has NO SAY as to removal 

· Impleaded 3rd party D cannot remove a case 
· Permits the D to have a case, which the federal court has subject matter jurisdiction over (but was originally filed in state court), to be removed to the local federal district court 
· District Court must have a basis for original jurisdiction for a case to be removable.
· There is nothing a D can do to make a case removable if the district court has no original jurisdiction. (ie: counterclaim, defenses arising under federal law ( due to the well-pleaded complaint rule)

· P’s claim must have federal subject matter jurisdiction!!!
· But can bring an alternative suit in federal court 

· VENUE RULES DON’T APPLY IN REMOVAL! ( remove to the local district court in the district in which the action was pending in state court 

· If the parties does not like the district where the case is removed to it can opt to transfer ( look to venue section of outline 

Removal Statutes:
· 28 USC § 1441: which actions are removable 

a) unless otherwise expressly provided by Congress, any civil action filed in a State court can be removed to Federal court if the local District court in the state in which the action is pending has original jurisdiction (Federal Question, Diversity of Citizenship, Admiralty

b) In State D limitation: 
· Federal question cases can always be removed, regardless of the citizenship of the parties

· BUT diversity jurisdiction can only be removed IF none of the named Ds are citizens of the State in which the action is brought

· P(NY) v. D1 (NJ) D2 (CA) and P brings the case in CA, the case cannot be removed 
· P(NY) v. D1 (NJ) D2 (CA) and P brings the case in NY, the case can be removed 
· Rationale: No bias to D in his own state court
· Applies only in ‘pure’ diversity cases NOT to hybrid cases (ie: raise federal question and diversity citizenship jurisdiction, or a case with a tort claim and federal question claim)
· Unanimity Rule: all Ds must agree to remove, if one refuses the other cannot remove the case 
· § 1441 c exception:  a single D may remove an entire case if there is a separate and independent federal question claim against the D 
· 28 USC § 1446: procedure for removal 

a) D files a notice of removal, containing a short and plain statement of the grounds for removal, with the District court for the district and division in which the action is pending (proper venue for a removed case)
-D does not need to request to move ( just file a notice for removal
b) D must file notice of removal within 30 days of being served with the initial pleading OR service of summons if the initial pleading was not served on D ( district court must have original jurisdiction to remove
· If the case was NOT initially removable
· Removal maybe effected within 30 days after receipt of an amended pleading which gives notice that the District Court has original jurisdiction

· Federal Question:
· P raises a federal question in the amended complaint ( NO 1 year time limit
· Diversity Citizenship:
· If there is initially no complete diversity b/c D2 is non-diverse (either citizen of same state as P or citizen of forum state) (
· Court dismisses claim against D2 ( D1 CANNOT remove (b/c the judgment against D2 could be reversed on appeal) 
· P voluntarily dismisses claim against D2 ( D1 can remove (if P settled with D2)

· 1 year Limit: a case whose jurisdiction is based on diversity of citizenship is NOT removable more than 1 year after the commencement of the action
· Change in citizenship after the commencement of the state action will NOT make a case removable 
· If the case WAS initially removable
· The addition of a new D in an amended complaint does NOT restart the time to remove ( failure of initial Ds to remove during the original 30 day time limit is deemed a waiver of the right of removal which is binding on ALL subsequent Ds 
· Relates to unanimity rule ( all Ds must agree to removal
· 28 USC § 1447c: lack of subject matter jurisdiction by the federal court
· P should make a motion to remand within 30 days of the filing of the notice of removal 

· P can also attempt to beat diversity by:
· Joining a local D but P can’t defeat diversity by fraudulently joining a local D which P has no bona fide claim over 

· By setting amount in controversy < $75K 
· If at any time before final judgment it appears that the district court lacks subject matter jurisdiction ( the case will be remanded to state court 
Venue

· Where within a court system a case can be brought. 

· A case can have several appropriate venues, P decides where to bring the lawsuit.
· Venue considerations for P: 
· Choice of law rules (diversity)

· What district applies the federal law most favorably (federal question)
· Jury bias
· Where attorney is licensed 
· Location of witnesses
· Etc.  

· 1st) Look to see where there is personal jurisdiction over the Ds and if there is subject matter jurisdiction. 

· 2nd) Look to see where there is proper venue

· 3rd) Look to see where personal jurisdiction, subject matter jurisdiction, AND venue overlap ( that district is where the P can properly bring a case and get a valid judgment 

· Proper venue does not equal jurisdiction

· Local Actions: (§ 1392

· actions involving interests in particular land 
· D’s residence is irrelevant, venue is proper where the land is located 
· Transient Actions: ( § 1391 

· actions not tied to particular land, could have arisen anywhere
Venue statutes:
· 28 USC § 1391 – local actions
· Venue is proper where the property is located ( when property is located in different districts in the same State then venue is proper in any district in the state where the property is located 
· 28 USC § 1392 – transient actions 
a) cases based solely on diversity citizenship jurisdiction can be brought in:

1. a judicial district where any D resides IF all Ds reside (domiciled) in the same State

2. a judicial district in which a substantial part of the events giving rise to the claim occurred


-Bates: where the harm arose was considered a substantial part of the events (ie: opened the letter in NY) 
3. Fall Back Provision: ONLY GO HERE IF YOU CANNOT GET PROPER VENUE CHOICE UNDER SUB 1 OR 2! – district in which any D is subject to personal jurisdiction at the time the action is commenced
b) cases not based solely on diversity citizenship (ie: federal question, or hybrid cases) 
    -determine proper venue in the same analysis as through section a. 

    -‘found’ = ‘subject to personal jurisdiction’

    ( diversity and federal question cases are treated the same 

c) Residency of a corporation: any district where corporation is subject to personal jurisdiction at time the action is commenced (look to long arm statutes and minimum contacts analysis) 
( BUT for venue purposes treat each district in a state as though it is a separate state (possible to have personal jurisdiction for entire state, BUT venue may NOT be proper across state districts) 
d) Alien Ds: venue is proper in any district.  (but diversity limitation might prevent entry into federal court) 
Transfer of Venue

· Transferor: original district court from where the action was transferred
· Transferree: the new district court to where the action is being transferred 
· Courts cannot transfer to state courts or foreign countries. If parties want to file in these courts, they would have to refile. 
· Transfer Statutes:
· 28 USC § 1404 ( Proper venue
· Transfer b/c venue is inconvenient 
· Either P or D can make a motion to transfer under § 1404
· However D is more likely to make a motion to transfer, b/c P chose the venue. 
· Party making the motion to transfer bears the burden of establishing the factors the court will consider when granting a 1404 transfer motion. 
· MUST apply the law of the transferor court ( there is no change in law when the action is transferred under § 1404
a) In deciding whether to transfer the court shall consider: 

a. Whether venue and jurisdiction are proper in the transferee court. (look back to where venue is proper analysis - § 1391) ( whether venue could have originally been brought in the transferee venue 
b. Convenience of the parties
c. Convenience of the witnesses
d. The interest of justice
· 28 USC § 1406  ( Improper venue 
· Transfer b/c venue is improper. 
· Not all Ds need to consent to a 1406 transfer
· Apply the law of the state in which the transferee court sits
a) D must make a timely dismissal (in first motion or answer) 
- If the case is filed in an improper venue the court shall dismiss the action, OR if it be in the interest of justice transfer the case to any district where it could have been brought. 

· Goldlawr Transfer: when venue is improper and the district court has no jurisdiction at all over the D 

· Even if the court does not have personal jurisdiction over the D the court can transfer the case to a district which would have personal jurisdiction over the D and venue would be proper OR dismiss the case
Forum Selection Clauses

· In making a determination for transfer such an agreement is not dispositive although it will be a ‘significant factor that figures centrally into district court’s calculus’ 
· Majority view: as long as there is no overreaching and absent a showing of unfairness ( venue is proper
· Minority view: forum selection clause may not be enforced upon removal 
Multidistrict Litigation 

· 28 USC § 1407
· Permits federal cases (ie: mass torts – plane crash, toxic torts) to be transferred to any one district and consolidated for pretrial proceedings
· These transfers not need meet other venue requirements 
· Decision to permit such a transfer is made by a ‘judicial panel on multidistrict litigation’
· § 1407 requires that following completion of pretrial proceedings, the cases SHALL be remanded to the districts from which they came
Forum Non Conveniens 

· A federal common law doctrine
· Federal Court: used only where the alternative forum is a foreign country 
· Transfer is used to move to a different court within the federal system 
· Standard of review: abuse of discretion
· Decision of trial court is granted substantial deference when it balanced the factors reasonably. 
· May only be reversed when there was a clear abuse of discretion. 
· State Court: used when the alternative is in another state or a foreign country
· Cannot transfer a case from one state court system to another state court system
· Generally not granted b/c of a presumption to P’s choice of forum:
· Presumption has less force when the P or real parties in interest are foreign (no home base of convenience) 
· Presumption can be overcome when the private and public factors clearly point to a trial in the alternative forum 
· Factors a court uses to decide to dismiss a case due to forum non conveniens
· Private Factors:
· Relative ease of access to evidence
· Availability of compulsory process for attendance of unwilling witnesses
· Cost of obtaining attendance of willing witnesses
· Possibility of view of premises, if view would be appropriate for action (?)
· And all other practical problems that make trial of a case easy, expeditious, and inexpensive 
· Public Factors: 
· Administrative difficulties flowing from court congestion
· ‘local interest’ in having localized controversies decided at home
· The interest in having the trial of a diversity case in a forum that is at home with the law that must govern the action (not having to apply the law of a different state/country)
· Avoidance of unnecessary problems in conflict of laws or in the application of foreign law
· Unfairness of burdening citizens in an unrelated forum with jury duty 
· Dismissal due to forum non conveniens may not be barred solely b/c of the possibility of an unfavorable change in law 
Attacking Jurisdiction and Raising Related Challenges
Attack on Improper Assertion of Jurisdiction 

1) direct attack – 2 methods 

a. special appearance 

i. D makes a special appearance for the purpose of contesting jurisdiction ( if the D raises any other objections (besides to jurisdiction) D’s appearance becomes a general appearance and is subject to the jurisdiction of the court 
1. If D wins ( lawsuit is gone
2. If D loses ( the court can assert personal jurisdiction over the D and D is stuck in the forum state 
ii. If D’s motion is dismissed D can file an answer and litigate on the merits of the claim 
iii. NO SUCH THING AS SPECIAL APPEARANCE IN FEDERAL COURT
b. Rule 12 (governs practice only in federal courts) 
- abolishes distinction between general and special appearances by allowing the D to raise several defenses simultaneously with an objection to personal jurisdiction 

a) when a D must serve an answer


1) D shall serve an answer

a) within 20 days after being served with the summons and complaint, or b) if service of summons was timely waived ( within 60 days after the date when the request for waiver was sent, or within 90 days if the D is outside a US district (Rule 4d) 

2) A party served with a pleading (complaint, answer, reply) stating a cross-claim shall serve an answer within 20 days after being served. P shall serve a reply to a counterclaim (show up in an answer) within 20 days after service answer
4)  if D makes a 12b motion before the 20 days expires, then time freezes until the court gives notice of its action, then the D has 10 days from the notice of order given by the court to file its answer 

b) court grants D’s motion for a more definite statement from the P the order will state how long the P has to serve the better complaint, D’s answer shall be served within 10 days of service of the more definite statement


b) 12b Motions - Options for Response: 

i) Answer (pleading responds to allegation of the complaint; addresses the merits); can also raise procedural defenses
ii) Motion to dismiss: 7 defenses that could be raised in ‘Responsive Pleading’ (answer) or ‘by motion’ (Motion to Dismiss)
( if the waivable defenses are not raised in either of these by the D they are forever waived 


1) lack of subject matter jurisdiction
-removed case cannot be remanded after 30 days USC 28 § 1447c ( must be dismissed 

Rule 12h3: this defense can be raised at any time; can be raised sua sponte – Never Waived 


2) lack of personal jurisdiction 



3) improper venue 




-seeking § 1406 dismissal because violates venue rules of § 1391

-most courts conclude that forum non conveniens is not raised under Rule 12b3 ( not waived if not asserted in the first Rule 12 response 


4) insufficient service 




- defect in the paperwork 


5) insufficient service of process



- improper service, Rule 4 

Rule 12h1: ‘Threshold Defenses’ MUST be made in initial Rule 12 response (whether Answer, Motion to Dismiss, or Amended Answer within ‘right to amend’) ( WAIVED if omitted from any motion then available to the D; court cannot raise sua sponte

6) failure to state a claim upon which relief can be granted AND P’s defense of: failure to state a legal defense to a claim [this is listed under 12h2]



- treated as summary judgment 




-demurrer


7) failure to join a party under Rule 19 (indispensable party) 

Rule 12h2: can be raised in ANY pleading or motion or motion for judgment on the pleadings or at trial on the merits NOT on appeal

c) motion for judgment on the pleadings
· if 12b6 motion was not raised but complaint still doesn’t state a claim for which relief can be granted 

· does the same thing as Rule 12b6 motion, but it is raised AFTER the pleadings are closed

d) preliminary hearings


e) motion for more definite statement 



-must be made as a pre-trial motion 

f) motion to strike 

· like a demurrer but against a single allegation 

· If no responsive pleading is permitted, P can ask for an order to strike insufficient defense (rare) 
· Parties can challenge a pleading with this motion before responding to a pleading. 

g) consolidation of defenses in motion



-can consolidate any Rule 12 motions 

-waivable defenses MUST be introduced in first motion or pleading made under Rule 12 otherwise waived forever 

h) waiver or preservation of defenses



1) waivable defenses: b2, b3, b4, b5




-these defenses are waived if omitted from a motion 

-lack of personal jurisdiction, improper venue, insufficiency of process, insufficiency of service of process 


2) possibly waivable defenses: b6, b7




-failure to state a claim, failure to join a party under Rule 19 


3) nonwaivable defenses: b1




-subject matter jurisdiction 

Motion v. Pleading:

· Pleadings: documents setting forth factual and legal contentions of the parties
· Ie: complaint, answer, reply
· You reserve your right to fight about the issue at a later date
· Your right to the defense has not been waived
· You want to conduct more discovery and fight about it later
· The resolution is not immediate. 
· Motions: requests made to the court to do something 
· Ie: motion to dismiss, 12b motions
· Motions for summary judgment – Rule 56
· Motion to change venue - § 1404
· Motion to serve an amended pleading – Rule 15
· Motion for a protective order – Rule 26
· Issue gets resolved at that point, can cut costs immediately
· Usually done before making an answer
· May have a hearing on a motion, bring in evidence 
· Procedure for a motion:
· One party makes a motion
· Notice of motion that sets return date for the motion and normally attached are affidavits by the parties and a memo of law in support of the motion
· Moving party serves to the other party
· Other party would have to give responding affidavits and responding memo of law 
2) collateral attack 

a. D chooses not to show up and ignores the lawsuit ( P will get a default judgment against the D and try to enforce the judgment in D’s state through the Full Faith and Credit Clause
b. In the later proceeding D can only litigate whether forum state in first action had personal jurisdiction over him, CANNOT litigate on the merits of the claim

i. if the court finds that the first state did not have personal jurisdiction ( judgment invalid and not enforced 
ii. if the court finds that the first state did have personal jurisdiction ( judgment valid AND enforced regardless of merits of the claim

Challenging Federal Subject Matter Jurisdiction:

· D may challenge by: Rule 12b1 motion to dismiss for lack of subject matter jurisdiction
· P may challenge subject matter jurisdiction of a removed case by moving to remand the case to state court under § 1447c
One Bite at the ‘Jurisdictional’ Apple:

· can only raise jurisdictional issue once
· either direct attack: fight it out on the merits within the same court system
· if D loses he can appeal and raise jurisdictional error (personal or subject matter jurisdiction 
· CANNOT collaterally attack jurisdiction after making a direct attack on jurisdiction (special appearance) ( res judicata – Baldwin v. Iowa State Traveling Man’s Assoc. (personal)
· OR collateral attack: seek to vacate the default judgment due to lack of personal jurisdiction by the court which entered the judgment 
· Chicot County: 
· Narrow view: A party can assert the lack of subject matter jurisdiction on appeal, BUT the D CANNOT collaterally attack a default judgment by asserting lack of subject matter jurisdiction ( (was based on multiple Ds where some defaulted and some fully litigated the case – they could have raised subject matter jurisdiction; not sure how court would apply Chicot to only one D who defaulted where subject matter jurisdiction was never fully litigated)
· Anomaly: defaulting D can collaterally attack personal jurisdiction (which is waivable) but could NOT collaterally attack subject matter jurisdiction  (unwaivable) 
· Restatement/broader view: D CAN collaterally attack a default judgment based upon lack of subject matter jurisdiction EXCEPT where granting the relief would impair another person’s substantial interest of reliance on the judgment. 

Law to be Applied in Federal Lawsuits

· Eerie doctrine and law applied under Diversity Jurisdiction:

· A federal court, in the exercise of its diversity jurisdiction, is required to apply the substantive (statutory and common) laws of the state in which it is sitting, including the state’s conflict of law rules. (Eerie, Klaxon). However, the federal courts apply federal procedural law in diversity cases. 
· Substantive law: bound up with the rights and obligations created by the state 
· 1)  parcel of rights and obligations = elements of a claim (ie: Erie – can a trespasser recover against a landowner for negligence) 
· 2) ‘bound up’ with rights and obligations = burden of proof, some rules of evidence (ie: the D has a burden of proving contributory negligence; affects the rights and obligations of the party) 
· these rights created by the state courts are enforced in the federal courts 

· Does the rule benefit one party over the other? 
· Does it affect your right to bring suit? 
· Procedural law: Form and mode 
· Not substantive or bound up with the substantive rights
· Decisions of the federal court as to how the court allocates its functions is a matter of procedure and should not be determined by state law 
· Doesn’t change how the jury would hear the evidence. 
· State laws cannot alter the essential character or function of a federal court ( state statutes or laws which would interfere with the appropriate performance of that function are NOT binding upon the federal court 
( look to the reason as to why the state rule was enacted (if just for efficiency ( less strong argument for valid state substantive purpose) 
· Federal question cases: always apply federal law

· Federal question cases: apply federal law (FRCP, statutes, federal common law precedents)
· Diversity of Citizenship cases: substantive law of the state courts in which the district sits or federal procedural law
· Art. I § 8 Enumerated Powers Clause: enumerates the areas of legislation for which Congress can pass a law
· Under this article Congress has the power to make rules of procedure. 
· Amend. X: states that power is given to the State for anything not enumerated in Art. I § 8 
· Preemption: when Congress takes over an area of law and the State cannot make laws that conflict with federal law in that area
· Article VI Supremacy Clause: validly past federal law trumps a validly past state law
· Rules Enabling Act, 28 USC § 2072

· a) The Supreme Court has the power to prescribe general rules, the forms of process, writs, pleadings, and motions, and the practice and procedure of the district courts of the US in civil actions. ( SC can make rules of procedure
· b) Such rules shall not abridge, enlarge or modify any substantive right and shall preserve the right of trial by jury . . . 
( only applies when there is a federal rule on point

· Rules of Decision Act, 28 USC § 1652: the laws of the several states, except where the Constitution, or treaties of the US, or acts of Congress say otherwise, shall be regarded as the rules of decision in civil actions

( only applies when there is NO federal rule on point 
Analysis when there is a conflict between State and Federal Law:

1) Is there a federal rule on point (the federal rule directly controls the situation and is in irreconcilable conflict with state rule)


a. YES ( apply the federal rule if it is valid


i. If Rules silent on specifics ( Federal Rule CAN BE STILL ON POINT

1. ie: Ill. State law says P can’t put punitive damages in complaint before hearing about it. Rule 8 says that a complaint ‘shall contain a demand for judgment for the relief P seeks and that there doesn’t have to be a pre-trial motion or a hearing. Federal rule is silent on it. 
On point ( federal rule allows to any and all damages, however state rule says you can’t include punitive damages ( conflict, toss state rule

Not on point ( no real policy that says you have to have punitive damages in there, you can still have the punitive damages in the complaint after the pretrial motion and hearing (state rule is supplementary) ( federal and state laws can coexist, apply state law




( argue for both 

ii. If Rules allow for discretion: Rules say ‘may’ v. state which says ‘must’ ( conflict ( ON POINT  (but analyze if you can harmonize the 2 laws)
1. State law imposed mandatory fixed penalty for frivolous appeals. Rule 38 says “If a court of appeals shall determine that an appeal is frivolous, it may award just damages and single or double costs to Apellee. ( Federal Rule controls, permitting but not requiring sanctions 

2. State law mandates dismissal for improper venue. §1404a says it is at courts discretion ( federal rule applies 


b. NO ( go to Byrd/modified Hanna analysis

i. If Rules are totally silent ( no assumptions, NOT ON POINT

1. ie: Rule 4 mandates action is commenced upon filing of suit, but does not mention state of limitations ( state law applies (substantive) 

2. ie: Cohen: state bond requirement for Ps applied in ‘strike suits’for shareholder derivative suit in federal court ( FRCP doesn’t say anything about bonds so state law prevails

ii. if the federal rule and state rule can exist in the same litigation then there is no conflict 
2) Is the federal rule valid?

a. the rule is within the constitutional power granted Art. I § 8 cls. 9, 18 
( look to see if there was a constitutional grant of authority for Congress to create the statute 
b. the rule is within the power delegated by Congress to the Supreme Court under the Rules Enabling Act 
   i. Does this rule enlarge or modify a substantive right? 

(Test: Is the rule really procedural? If the rule does concern procedure, then by definition, it cannot be one that alters or amends substantive rights. 

a. Can say no – it is a function of the court ( federal rule applies

b. Can say yes – (ie: it enlarges a substantive right) ( go to Byrd/modified Hanna
( the likelihood of the FRCP failing these tests is not very high b/c the Advisory Committee, SC, and Congress would have had to erred in the prima facie judgment that the Rule in question both the terms of the Enabling Act and constitutional restrictions – any rule in FRCP will pass both tests a. and b. 
3) 1 and 2 are YES ( federal rule applies

4) 2 but not 1 ( go to Byrd/modified Hanna test 

a. Is the state rule substantive or ‘form and mode’? – on the test argue for both substantive and form and mode, go through both tests
Byrd ( 1) If the court finds that the state rule is substantive ( MUST APPLY STATE RULE according to the Rules of Decision Act 

( go through analysis of substantive or not per above 
2) If the court finds that the state rule is merely ‘form and mode’ it applies the state rule when (must satisfy a and b):
a) modified outcome determinative test (Hanna): the differing between the state and federal rules lead to forum shopping by the P and inequitable administration of laws? (if the P, at the beginning of the lawsuit, is trying to figure out which court to go to and says that he might get a better decision in one court over another ( outcome determinative) 

i) YES ( outcome determinative

(ie: Byrd – have a jury v. judge decide your case is outcome determinative b/c P could say that he would get more sympathy from a jury than a federal judge) 

ii) NO ( NOT outcome determinative 




OR 
Differing rules results in different outcomes test (York) ( basically everything is outcome determinative 

( consider both tests on the exam

b) the interest in using the federal rule outweighs the interest in avoiding differing results ( if federal interest outweighs it trumps everything
(ie: Byrd - right to trial by jury, there is a strong federal policy against allowing the state rules to disrupt the judge-jury relationship in the federal courts [VII amend])
Clearly Established as Substantive ( State Law Applies

· Statute of Limitations (York): state law determines when action is commenced for purposes of statute of limitations (Ragan) 
· Choice of Law Rules (Klaxon)
· Elements of a Claim or Defense
· Burden of Proof 
· Contributory negligence 
Once the Federal Court Has Determined that State Law Applies

· In addressing issues of state law, a federal court should do what it believed the State Supreme Court would have done

· Federal court is to look to all available data to make its best guess as to the content of state law 

· If the state law is outdated, ambiguous, or case of first impression:
· District Court is to make best efforts to predict how the highest state court would rule
· District Court may ask the highest court to certify; change in decisional law ( does not effect preclusion 

· The fact that the State’s highest court subsequently reaches a contrary decision from Mere changes in decisional law does not constitute an ‘extraordinary circumstance’ under Rule 60 that would justify reopening the case in order to achieve a similar result 
2. Learning About the Opponent’s Case

· Pleadings and Discovery: 2 major tools through which litigants gain information about each other’s claims and defenses
1) Pleading stage: first opportunity to learn about opponent’s contentions
2) Discovery process: parties can determine what factual support exists for their contentions and for those of other litigants 
Pleadings

· Pleadings: documents filed by litigants, setting forth their claims and defenses 
· Complaints, Responses, and Replies

· P initiates suit by filing a complaint
· D responds to the complaint:
· Ie: by an answer: D files its own pleading, in which D responds to the allegations in the complaint and may raise new matter (affirmative defenses)
· P can then respond to any new such matter in a reply (another pleading) 
Federal Rules (‘Notice Pleading’)

· Rule 7a – limitation on pleadings
· Complaint and an answer
· Reply to a counterclaim
· Answer to a cross-claim, if the D’s answer contains a cross-claim 
· 3rd party complaint – for a party brought in under Rule 14
· 3rd party answer if a 3rd party complaint is served 
( NO other pleadings are allowed, except the court may order a reply to an answer or a 3rd party answer 

· Pleadings for which responsive pleading is required:

· Complaint
· Counterclaim
· Cross-claim
· Responsive pleading: 
· Answer
· Reply only for a Counterclaim 
P’s Complaint 

· Rule 8a: Requirements of the Complaint/Counterclaim/Cross-claim 
· Requires a complaint to contain 3 things, a complaint lacking any of the 3 must be dismissed 
1) A ‘short and plain statement of the grounds upon which the court’s jurisdiction’ ( subject matter jurisdiction 

a. b/c the federal courts have limited subject matter jurisdiction, it is essential that the P allege that the case is properly within the court’s jurisdiction 
b. federal question
c. diversity of citizenship
d. do not have to allege personal jurisdiction (D can raise issue in 12b motion or by putting into the answer; then P has burden of proof) 
2) A ‘short and plain statement of the claim showing that the pleader is entitled to relief’ ( nature of claim 
a. Do not need to state all the elements to satisfy federal pleading standard
b. Awareness of claim and transactions or occurrences that underlie the claim 
c. Rule 8a2 federal pleading standard 
3) A ‘demand for judgment for the relief the pleader seeks’ ( wherefore clause ( demand for relief
a. In the demand the P must tell the court what she wants to recover (or if the P seeks monetary recover – ad damnum clause) 
b. Demand does NOT limit P’s recovery, entitled to recover whatever relief is proven at trial (even if more than requested in the demand, or of a different type requested) 
c. The statement of damages is different from the allegation that the case satisfies the amount in controversy requirement for diversity of citizenship – part of the statement of subject matter jurisdiction 
d. Type of damages requested can affect whether a case will be tried by jury – the 7th amend. guarantees a jury trial for legal claims but  not for equitable claims 
· Rule 8b: 2 grounds for Attacking a Complaint 

· Legal Insufficiency:
· Motion to dismiss Rule 12b6 for failure to state a claim upon which relief can be granted: Assuming allegations are true, has P stated a claim for which can be granted 
· Formal/Factual Insufficiency: P hasn’t alleged enough
· Rare b/c purpose of pleadings is merely to give notice of the nature of the claim ( Dioguardi: poorly written complaint is still OK 
· How much is enough to give notice: forms 3-18 sample complaints as mandated by Rule 84; indication of simplicity and brevity 
· Must have sufficient allegations showing the elements of the claim either directly or indirectly: prima facie case 
· 2 ways to attack factual insufficiency:
· Rule 12e motion for a more definite statement: for vague and ambiguous pleadings, D points out defects and details desired; P has 10 days to fix or the court may strike pleadings 
· Dismissal 12b6 motion: if it appears beyond a doubt that the P can prove no set of facts in support of his claim which would entitle him to relief = demurrer 
· in ruling on a general demurrer or a 12b6 motion the court looks only to the face of the complaint does NOT consider evidence 
· however, if a court looks to evidentiary material it simply converts the motion into one for summary judgment 
· issue: If the P proved everything she alleged in her complaint, would the law provide a remedy? ( if no, then the court sustains the demurrer or grants the motion and dismisses the case with leave to amend so P has another opportunity (dismissal without prejudice) 
Common Counts:

· a one sentence allegation for money had and received, quantum meruit (value of labor done), quantum valebant (value of goods delivered), and for indebitatus assumpsit (for money owed) 
· FRCP forms 3,5,6,8 are essentially common counts 
Rule 9: Heightened Pleading Standards in Certain Cases
· Rule 9b and 9g are express exceptions to the liberal pleading provisions of Rule 8a2 ( these cases require that the pleadings be stated with particularity, specifically stated
· Ensure that the P is not bringing frivolous actions into court  
· Rule 9b (Fraud or Mistake claim): requires particularity only with regard to ‘circumstances constituting fraud or mistake’ ( does not require detailed allegations of every element 
· Give particulars to the statements which P contends are fraudulent: state when and where the statements were made, identify those responsible for the statements
· Rule 9g (Special Damages): damages, which although resulting from the commission of the wrong, are neither such a necessary result that they would be implied by law nor be deemed within the contemplation of the parties
· Ex: hospital damages, physicians bills, future medical expenses, emotional distress, lost earnings, loss of profits, punitive damages, etc. 
· Contrasted with general damages: flow naturally from the commission of the wrong 
· Absent a statute or rule to the contrary, it is inappropriate to require a claimant to allege her claim in greater detail than required by Rule 8a2. - Leatherman
· After Leatherman, lower courts have rejected a heightened pleading standard for cases involving 42 USC 1983 actions, false arrest, copy infringement antitrust, and environmental cleanup. 
Rule 10: Form of Pleadings 

· Governs the form of all pleadings in federal court
· Rule 10a: caption of any pleading must state
· Name of the court 
· Title of the case by parties names
· Identity of the document itself 
· File number (case number/docket number) which the clerk assigns to each case filed 
· Rule 10b: body of the pleading sets forth claims or defenses in numbered paragraphs 
· Rule 10 requires the P to state separate counts only when claims are founded on separate transactions 
· Rule 10c: allows parties to adopt by reference allegations found elsewhere in the document 
· Also allows parties to attach to their pleading a copy of a written instrument, which then becomes part of the pleading ‘for all purposes’ 
Rule 8e2: Pleading Inconsistent Facts and Alternative Theories
· a litigant is allowed to plead inconsistent theories and go to trial on those inconsistent theories unless he knows that one theory is definitely not true ( good faith requirement that the P does not know which of 2 or more statements of fact is true
· where the key witness is deceased, pleading alternative sets of facts is often the only feasible way to proceed 
· P is entitled to have all the evidence submitted to the trier of fact, and to have the trier of fact decide which facts are true
· inconsistent evidence does NOT warrant ipso facto a directed verdict or judgment notwithstanding the verdict 
· applies to both P and Ds 
· court held that it was permissible for a D in a breach of K case to assert as a defense that there was no K, and also assert as a counterclaim suing the P for breach of the same K 
· McCormick: P can pursue 2 or more alternative theories and P’s pleading as to one is not to be treated as a judicial admission on the other 
· Exception:
· where the injured party is still living and able to recollect the events surrounding the accident, pleading in the alternative may not be justified 
D’s Options in Response 

· D has 2 basic options: 
1) Pre-Answer Responses - Motion: Rule 12 
· Motion is NOT a pleading

i. Serve 2 functions:
1. test the legal sufficiency of the P’s claim (whether the law accords a remedy on the facts alleged ( general demurrer in code states)
2. tests the factual, or formal, sufficiency of the complaint (whether P has set forth her claim in appropriate detail ( special demurrer in code states)
· D can seek dismissal of the action through:

i. Rule 12b6 motion to dismiss for failure to state a claim for which relief can be granted

ii. Rule 56 Summary judgment motion: if the facts are undisputed and D is entitled to judgment as a matter of law
·  D can bring motions for relief other than dismissal: 

i. Rule 12e motion for more definite statement: designed to strike at unintelligibility of a complaint rather than lack of detail 
ii. Rule 12f motion to strike: a claim for relief that is not available as a matter of law can be stricken 
2) Answer: Rules 8b, c, d
· is a pleading that responds to the allegations of the P’s complaint and may add new matter as well (ie: affirmative defenses) 
· ALWAYS responsive 
· Timing:
· if NO Rule 12 motion is made: 
· a D who was formally served with summons and complaint must present an answer within 20 days after service of process. 
· A D who waived formal service of process must answer within 60 days after the request for waiver was mailed
· If a Rule 12 motion was made and the court does not fix another time:
· Answer is to be served within 10 days (however much time is left on time to answer OR 10 days) of the court’s denial or postponement of the motion 
· If court grants Rule 12e motion for More Definite Statement
· Answer is due within 10 days of service of the more definite statement 
· D can do 2 things in the answer:
1) Responses to the P’s allegations:
· Rule 8b: there are 3 possible responses to a P’s allegations:
1. Admit
2. Deny
· General denial: D denies each and every allegation of the complaint
· Specific denial: responding to each paragraph of the complaint
· Used in combination with admissions
· Most commonly used by Ds
· Qualified General denial: D admits the allegations of paragraph 5 of the complaint, and denies each and every other allegation of the complaint
( negative pregnant: results from denials that are too literal and are pregnant with admission (don’t plead contrary facts) 
( Rule 8d: allegations NOT denied are deemed admitted exception allegations regarding the amount of damage

· Allegations properly denied are ‘joined’ ( the issue is contested (it is an issue on which an evidentiary determination is required) 

· In a pleading which you don’t need to respond (ie: affirmative defenses) ( deemed denied 
· No requirement that D deny damages 

3. Claim that D lack sufficient information to admit or deny 
· D denies having knowledge or information sufficient to form a belief ( if in good faith it has the same effect as a denial

· This cannot be used if the D has reasonable access to the information or if it is a matter of public record or general knowledge 
2) Rule 8c: Affirmative Defenses/Avoidance 
    Rule 8c list of affirmative defenses:

1. arbitration and award


2. assumption of risk


3. contributory negligence


4. discharge in bankruptcy


5. duress


6. estoppel


7. failure of consideration


8. fraud


9. illegality


10. injury by fellow servant 


11. laches


12. license


13. payment


14. release


15. res judicata


16. statute of frauds


17. statute of limitations


18. waiver


19. any other matter constituting an avoidance or affirmative defense 

· D has the burden of pleading/raising the affirmative defense: 

· If the affirmative defenses are NOT raised in the pleading then they are waived, unless the court allows an amended answer if facts emerge later (subject to the limitation of prejudice and timing in Rule 15) 
· Trend is to allow a D, which failed to raise an affirmative defense in its answer, to use it as a basis for a summary judgment motion ( due to the very liberal rules about amending pleadings
· D is required to plead affirmative defenses ( D cannot merely deny claims for which affirmative defenses are required 
· Ie: if the P alleges nonpayment of promissory note in the complaint, the D must affirmatively state defense of payment of a promissory note; cannot just ‘deny’ otherwise ( waived 
· Rule 8c’s list of 19 defenses is NOT exhaustive, it requires the assertion of ‘any other matter constituting an avoidance or affirmative defense’ 
· Affirmative defense: if it is in the list in Rule 8c it is an affirmative defense, or if it takes the P out of left field
· Roughly: the ‘ifs’ in the equation are the elements of P’s claim, and the ‘unlesses’ are affirmative defenses 
· Avoidance: where D would admit to P’s allegations but raise new matter that would ‘avoid’ liability for those allegations 
· D has the burden of proving defenses:

· If the state laws differ regarding burden of pleading ( federal rules apply 

· Arguably procedural and ‘on point’ but burden of proof is a matter of substantive law (Rule 8c does not dictate burden of proof, which would be governed by state law) 

· If an answer puts in an affirmative defense the P does not have to reply to the affirmative defense. 

· P only has to reply to a counterclaim 

P’s possible response to the answer:
· Reply: P serves a reply only when the answer includes a counterclaim 
· is similar to an answer ( go through each allegation of the counterclaim
· If there is NO counterclaim in the answer ( NO reply
· Don’t reply to denials or affirmative defenses 
· P could file a 12b6 motion (12h2 – failure to state a legal defense to a claim [added to 12b6]) ( motion P could make for a statute of limitations defense 
Rule 15: Amended Pleadings 

· Court have allowed amendments LIBERALLY
· Amend generally will not be denied solely b/c it will substantially change the character of the action
· Foman v. Davis: in the absence of any apparent or declared reason such as:
· Undue delay
· Bad faith
· Dilatory motive on the part of the movant
· Repeated failure to cure deficiencies by amendments previously allowed 
· Undue prejudice to the opposing party by virtue of allowance of the amendment
· Futility of amendment
( the leave sought should, as the rules require be ‘freely given’ 

· Grant or denial of an opportunity to amend is within the discretion of the District Court 
a) amendments as of right: you can serve an amended pleading ONCE anytime before the responsive pleading is served ( don’t have to make a motion to amend the complaint 

· If D makes a motion (ie: 12b motion), THEN P has not yet received an answer (motion is NOT a pleading) ( P can still amend by right 
· if the responsive pleading has been served: the pleading may be amended by the written consent of the adverse party OR by leave of the court upon motion ( leave of the court is ‘freely given when justice so requires’ 
· leave of the court: 

· burden of proof on opponent to show unfair/undue prejudice

· no time limit for undue prejudice ( however the longer one waits to amend the more likely the other side can claim prejudice 
· for a nonresponsive pleading: can serve the amended nonresponsive pleading within 20 days after it is served 
· waivable defenses may be amended provided no Rule 12 motion was made prior to service of answer
· D has to respond within 20 days of the original pleading being served OR 10 days from the amended pleading being served, whichever is longer 
· Either party can amend a pleading under Rule 15a
b) Amendments to conform to the evidence 
· Variance: presentation of evidence on an issue not covered in the pleadings
· Generally, Rule 15b allows: A pleading may be amended during or after trial, or even after judgment to: 
· Conform to evidence
· Reflect an issue actually tried by the express or implied consent of the parties; OR
· Permit raising new issues at trial (not raised in the pleadings) 
If opposing party does NOT object to introduction of new evidence ( court would imply consent IF the new evidence does NOT relate to the first claim 
D entitled to object: D is always entitled to object to any evidence outside the scope of the original pleadings and ask for clarification that P is not raising a new claim

· If P is raising a new claim ( burden is on D to prove prejudice 
· something D hasn’t had time to conduct discovery on (prejudice the other party) ( court may grant a continuance 
If the court sustains D’s objection: P can move to conform the pleading to the evidence if the presentation merits of claim and justice in general is no prejudice 
c) Relation back of Amendments 
· Relates to the statute of limitations
· Sometimes the court will allow a party to bring a 2nd claim that was NOT asserted timely to relate back to the first claim which was brought timely 
· Purpose of Rule 15c: once D is notified of a pending litigation over particular conduct or a certain transaction or occurrence, the D has been given all the notice require for the purposes of the SOL
· The court will allow this:
· Rule 15c1: IF relation back is permitted by the law that provides statute of limitations (state law permits) OR 
· Rule 15c2: IF the 2nd claim came from the same transaction, conduct or occurence ( D would reasonably be on notice of the 2nd claim (D would have been investigating the 2nd claim based on the facts and occurrence and would be prepared to defend the 2nd claim) 
· Marsh v. Coleman Co.: relation back will be denied to those amendments which are based entirely on different facts, transactions, and occurrences (holding in this court however was overly narrow) 
· Rule 15c3: adding a claim to bring in entirely new D AFTER statute of limitations has run
· Where the wrong party is joined after the SOL runs, but in which the ‘right’ party somehow knows about the case and that it should have been involved
· 2 requirements:
· 1) D is charged with notice BEFORE SOL ran
· 2) it is obvious to D that ‘but for’ a mistake concerning identity of the proper party, the action would have been brought against it 
· Within 120 days after service or additional time as the court may order if: 
· Same conduct, transaction, or occurrence
· D received notice even though wasn’t actually joined
· Knew or should have known that P made a mistake by not joining him originally 
d) Rule 15d: Supplemental Pleadings
· Sets forth events occurring after a pleading is filed ( update the dispute by bringing new facts to the attention of the court, even if they change the relief sought or add additional parties 
· P continues to suffer damages or further occurrences have occurred since the complaint 
· Allowed ONLY with the court’s permission ( no such thing as supplemental right 
· does NOT include facts that occurred BEFORE the original filing but which were discovered after filing ( this would require an amendment 
Rule 11: Veracity in Pleading 

· a source of standards for proper conduct in litigation along with Rules of Professional Responsibility, ABA’s Model Rules of Professional Conduct 
· Purpose: to avoid baseless, frivolous, vexing papers 
· District Court decisions under Rule 11 are reviewed on appeal by the ‘abuse of discretion’ standard 
a) Rule 11a: Signing of Pleadings, Motions, and Other Papers

· All papers must be signed by at least on attorney, unless pro se then the party must sign
b) Rule 11b: Representation to the Court:
· When you sign you are certifying that to the best of your knowledge, information, and belief, formed after an inquiry reasonable under the circumstances that the paper:
1. is not being presented for any improper purpose (ie: harass, cause unnecessary delay, or needles increase in litigation cost)

2. the claims, defenses, and other legal contentions are warranted by existing law or by a nonfrivolous argument for the extension, modification, or reversal of existing law or the establishment of new law 

( need good faith basis for 11b2 
3. allegations and contentions have evidentiary support or, if specifically identified, are likely to have evidentiary support  after a reasonable opportunity for further investigation and discovery; AND
4. denials of factual contentions are warranted on evidence or, if specifically so identified, are reasonably based on lack of information or belief. 
c) Rule 11c: Sanctions

· Does not require imposition of sanctions for an 11b violation 
· Notice and Opportunity Requirement: IF, after notice and a reasonable opportunity to respond,  the court determines that 11b has been violated, the court may impose sanctions upon the attorneys, law firms, or parties that have violated subdivisions 
· Who is subject to sanctions: attorney, law firm, or party (but no sanctions against the party for Rule 11b2 violation – legally frivolous claims) 
· Rule 11c1a: Motion for Sanctions:
· 21 day safe harbor: Shall be served but NOT filed with the court UNLESS 21 days after service of the motion the challenged paper is not withdrawn or appropriately corrected. 
· 21 day safe harbor provision as a defense: if the movant files the motion less than 21 days after giving notice, the party against whom the motion is filed may assert the 21 day safe harbor provision as a defense ( if the party does NOT raise the defense in a timely manner it is WAIVED
· Cannot be raised on appeal 
· If the nonmovant does not withdraw or correct the challenged paper ( court MAY award movant reasonable expenses and attorney’s fees incurred in presenting or opposing the motion. 
· If nonmovant does withdraw or correct the challenged paper ( NO SANCTIONS 
· Absent exceptional circumstances, a law firm shall be held jointly responsible for all violations committed by its partners, associates, and employees.
· Rule 11c1b: Sua Sponte Sanctions: 
· NO 21 day safe harbor provision if the violation is raised from the court sua sponte  
d) Rule 11d: Inapplicable to Discovery Documents
· Rule 11 does NOT apply to the various discovery documents ( discovery rules provide for their own certifications and sanctions 
Discovery

Purpose of the Discovery Rules: 
· Permit the preservation of evidence that might otherwise be lost at trial
· Provide mechanisms for narrowing the issues in dispute between the parties
· Permit the parties to acquire greater information about their and the other side’s case
Discovery Timeline

1) 26f Conference: the parties are required to get together at the outset of litigation and come up with a discovery plan (some sort of discovery schedule they can agree on)
· MUST be held at least 21 days before the scheduling conference or scheduling order
· NO discovery can be done before this
· Once this is done the parties will immediately engage in discovery 
2) 26f Report: parties write a report on their discovery plan
· MUST be done at least 14 days before the schedule conference or scheduling order

3) 16b Scheduling Conference (optional): courts try to moderate to get the parties to make a plan or to settle ( court gets involved early 

4) 16b Scheduling Order: 
· MUST be issued within 120 days after the complaint OR 90 days after the answer 
· Issued by the court (approves the parties’ discovery plans) 

Rule 26a1: Required Initial Disclosure 

· Requires each party to disclose certain information without any request by the other party

· Party is only required to disclose information that the disclosing party may use to support its claims or defenses 
· Categories of information that must be disclosed ( given to the other party 14 days after the 26f Conference 
· Name, address, telephone # of each individual likely to have discoverable information that the disclosing party may use to support its claims or defenses

· Copy of, or a description by category and location, of all documents and tangible things that are in the possession of the party and that the disclosing party may use to support its claims or defenses 

· Computation of any category of damages claimed by the disclosing party 
· Any insurance agreement which may be entered into the action to indemnify or reimburse for payments made to satisfy the judgment. 
· Rule 26a1e: provides categories of information which are exempt from initial disclosure of 26a1

· Rule 26a2: disclosure of expert testimony 
· If a party is going to have an expert testify at trial, the party MUST:
· Identify the expert
· Documents he relied on to make the conclusions he will speak about in his testimony
· Qualifications, background, anything relevant
· Disclosure must be made at least 90 days before the trial date 
· Rule 26a3: Pre-trial Disclosures:
· Must disclose:
· Name and address of each witness 

· Documents you will introduce at trial

· List of deposition testimony you will bring at trial  
· Disclosure must be made at least 30 days before trial and within 14 days thereafter a party may serve and file a list disclosing any objections ( objections not raise are WAIVED

· Rule 26e: Supplementation of Disclosures

· A party who has disclosed has a duty to supplement incomplete or erroneous evidence throughout the life of the litigation 
5 Basic Discovery Devices for Acquiring Information
1. Rules 30: Oral Depositions and Rule 31: Written Depositions
· Most used discovery device
· ONLY discovery device that can be used on non-parties and parties to disclose information ( anyone with discoverable information can be deposed
· Deponent is sworn in under oath by an officer of the court and responds to questions
· Witness is required to answer based on the knowledge and information the witness has at the time of the deposition. 
· Rule 30b2: depositions may be recorded electronically with a transcript required only if the deposition is later offered into evidence (Rule 32c)
· Rule 30b6: Deposing a Corporation:
· When a party seeks to depose a corporation, the party can name the Co. as the deponent and describe the matters on which information is sought ( Co. must then identify the appropriate person to be deposed
· Rule 30a2a: impose a presumptive limit of 10 depositions/side with each deposition limited to 1 day of 7 hours (Rule 30d2) 
· Rule 30d1: a person may instruct a deponent not to answer only when necessary to preserve a privilege 
2. Rule 33: Interrogatories
· Any party may send to any other party of the litigation written questions that require a written response under oath
· Limited to the parties in the proceeding, excludes their counsel and agents 
· In responding the party is required to provide facts that are reasonably available to them, even if this requires reviewing files of documents (not required to supply information they do NOT already have ( not required to conduct new tests)
· Are typically drafted by the party’s lawyer ( not an effective device for ascertaining the testimony or credibility of a particular witness 
· Useful to get objective information: names, dates, and lists of documents ( lead to the identification of people w/information whom maybe useful to depose 
· Rule 33c: can be used to clarify pleadings (ie: in what respect was D’s conduct negligent) 
· Rule 33a: Presumptive limit of 25 interrogatories/party – can be modified by court order
· Rule 33b3: recipient of the interrogatories has 30 days from the service of interrogatories to serve the answers
· Rule 33b4: All grounds for objections to an interrogatory shall be stated with specificity, 
· any objection not raised in a timely manner ( WAIVED 
3. Rule 34: Production of Documents

· Permits a party to serve notice on the other party and require party to produce for inspection, copying, or testing ALL relevant documents or other tangible things
· Limited to the parties in the proceeding, excludes their counsel and agents 
· Extends to materials in electronic form 
· Subpoena duces tecum: commands a non-party to bring documents and other tangible things for inspection to a deposition
4. Rule 35: Medical Examination 
· Unlike the other discovery devices, Rule 35 requires a court order
· Court order is appropriate only where:
· Movant shows ‘good cause’ AND 
· The mental and physical condition of a party is in ‘controversy’ 
· The party causing the examination to be made shall be entitled to receive  from the other party a report of the examination AND any examination previously or thereafter made, of the same condition
· The court cannot order a non-party to submit to medical examination 
· Limited to the parties in the proceeding, excludes their counsel and agents 
5. Rule 36: Request for Admission

· Used to determine what issues are and are not in dispute ( acquiring more detailed knowledge of the evidence and for narrowing the issues 
· If a party does not respond within 30 days after service of the request for admission -( each matter is deemed ADMITTED 
· Limited to the parties in the proceeding, excludes their counsel and agents 
Discovery Sanctions
· Rule 37a2: failure to disclose ( part can make a motion to compel sanctions
· Rule 37c: the court can not permit the party to introduce evidence that would have been within the disclosure requirements 
· Rule 37d: failure of a party to attend at own deposition OR serve answers to interrogatories OR respond to request for inspection: provides sanctions if a party who received a notice for deposition does not show up 
· Rule 30g2: failure of the party giving notice of the taking of a deposition of a witness fails to serve a subpoena upon the witness: and the witness does not show up b/c of such failure AND the other party attends in person ( court may order the party giving notice to pay to such other party the reasonable expenses incurred by that party 
· Rule 37c: Recipient of a Request for Admission denies a fact that is later established at trial: the other party may apply to the court for an order requiring the other party to pay the reasonably expenses incurred in making that proof, including reasonably attorney’s fees 
Rule 45: Subpoenas

· Used to compel non-parties to a deposition or to produce documents 

( NOTE: CANNOT try to evolve your claim as you go through discovery ( if you see you have another claim then have to make a motion to amend the complaint (and court would look at merits and prejudice) 

Hurdles to Determine if a Document can be Sought or a Question can be Asked 
Rule 26b2: Limitations to Scope of Discovery 

· Rule 26b2B: party need not provide discovery of electronically stored information which are not reasonably accessible b/c of undue burden or cost 
· Rule 26b2C: frequency or extent of sue of the discovery methods shall be limited by the court if it determines that: 
· (i): discovery sought is unreasonably cumulative or duplicative, or is obtainable from some other source that is more convenient 
· (ii): party seeking discovery has had ample opportunity to obtain the information sought 
· (iii): the burden or expense of the proposed discovery outweighs its likely benefit
Rule 26b1: Limitations to Discovery:

·  Standard for what information is discoverable: Parties may obtain discovery on anything not privileged that is relevant to any claim or defense of any party 
· NO entitlement to discovery to develop new claims or defenses that are not already identified in the pleadings ( MUST focus on the claims and defenses brought in the pleadings
· Relevant: information is relevant if it directly involves the claims or defenses of the lawsuit
· Need not be admissible, need only be reasonably calculated to lead to the discovery of admissible evidence
· Ie: hearsay is inadmissible at trial but could still be relevant to finding information that is admissible (finding the party who actually spoke the information); bar character and fitness file 
· Incidents of the same type, or involving the same product, could be properly discoverable 
· Information that is not relevant to the claims and defenses of the lawsuit IS discoverable IF the information could be used to impeach a witness 
· Privilege: 

· ALL privileged information is protected from disclosure 
· Well established categories of privileged information:
· Attorney – client (further limited in that the communication must have been in connection with the rendering of legal service, as opposed to business advice)
· 3rd party witnesses interviewed by the attorney are not protected by attorney-client privilege. 
· Doctor – patient
· Priest – parishioner 
· Husband – wife
· Only the communication itself is protected NOT the underlying facts 
· Ie: cannot ask: What did you tell your lawyer about how much gas was in the tank at the time of the accident?
· Can ask: How much gas was in the tank at the time of the accident?
· Are narrowly construed and can be waived by disclosure to 3rd parties. 
· Rule 26b5: requires a party to claim the privilege ‘expressly’ and to describe in detail the documents, communications, or things not produced so to enable other parties to assess the applicability of the privilege or protection \
· Rule 26c: motion for a protective order ( if the discovery causes annoyance, embarrassment, undue pressure or expense 
· Rule 26b3: Work-Product/Trial prep Materials:

· Trial prep / work product materials are not discoverable subject to substantial need exception. 
· Requirement for Trial Prep: MUST be prepared in anticipation of litigation or for trial by a party or by that party’s representative 
· 2 types of work product:
· Ordinary work product: documents and other tangible things prepared in anticipation of litigation or for trial by a party or by that party’s representative 
· Exception to obtaining ordinary work product:
· Party seeking to obtain the information must show:
· Substantial need for the material, AND
· That the party is unable without undue hardship to obtain the substantial equivalent
· Opinion work product: court shall protect against disclosures of the mental impressions, conclusions, opinions, or legal theories of an attorney or other representative of a party concerning the litigation 
· NEVER have a substantial need for the thought process or strategic plan for the other side 
· The documents and other tangible things or summaries of the documents are not discoverable BUT you can depose a party or send an interrogatory to discover the underlying facts in the work product material.  ( can’t withhold the information in the ordinary work product 
· Can’t show undue hardship if you can depose a party to determine the information in the ordinary work product material. 
· OPPOSITE OF WORK PRODUCT: materials assembled in the ordinary course of business OR pursuant to public requirements unrelated to the litigation OR for other non-litigation purposes ARE NOT under the qualified  immunity of Rule 26b3 
· Rule 26b4: Trial prep: Experts
· Initial disclosure Expert rules: 
· Rule 26a2: requires that at least 90 days before trial, each party must identify all experts who may testify at trial
· Rule 26a2B: disclosure of experts must be accompanied by a written report prepared and signed by the expert
· Report must include ‘the data or other information considered by the witness in forming the opinions’ ( information relied upon by the expert in forming his opinion 
· Work product of the expert rules (made in preparation of litigation)
· Rule 26b4A: once the report has been turned over the expert can be deposed
· Failure to produce the required expert report can result in the court prohibiting the expert from testifying ( this work product is discoverable 
3. Adjudication With or Without Jury 

Summary Judgment

Rule 56: Motion for Summary Judgment 
· Purpose: must be evidence backing the pleadings before trial (based on discovery) ( allows a party to make a showing that based on the evidence compiled from discovery there is no genuine issue of material facts
· Either side can make a motion for summary judgment 

· Rule 11 sanctions: P must still make a reasonable inquiry under the circumstances before filing suit ( if there is no supportive evidence, may be able to seek Rule 11 sanctions
· Rule 56c: Authorizes the court to enter judgment whenever it appears that ‘there is NO genuine issue as to any material fact AND that moving party is entitled to judgment as a matter of law
· Rule 56c also: mandates the entry of summary judgment, after adequate time for discovery 
· Standard for granting a summary judgment motion: no reasonable jury could find any other way ( court may enter judgment w/o submitting to the jury 
· Court does NOT assess credibility of witnesses when making its finding ( views the evidence in the light most favorable to the non-moving party 
· Materiality: only disputes over facts that could affect the outcome of the suit can preclude a finding of summary judgment ( substantive law will identify which facts are material 
· Normal factual questions left for the jury to decide:

· Proximate cause
· Reasonableness of notice
· Whether a person exercised due care
· Credibility of witness 
· Rule 56d: permits the court to enter partial summary judgment disposing some but not all the issues in the case 

· Rule 56e: movant has the burden of showing that there is no genuine issue of material fact

· Nonmovant bears the burden of responding only after the moving party has met its burden of production 

· Permits a summary judgment motion to be opposed by ANY kinds of evidentiary material listed in Rule 56c – except the mere pleadings ALONE
· Motions for summary judgment are filed 20 days after the commencement of the action before trial ( if motion is granted, judgment is entered without the benefit of a trial (or a jury) 
· 2 basic situations where summary judgment is appropriate:
· Both sides agree to ALL the facts and their dispute is based entirely on law ( matters of law are for the judge to decide
· Parties disagree about the facts, but there is no genuine issue of material fact ( one side has so little evidence that no reasonable jury could find for that side
Sequence for a Motion for Summary Judgment:

1) Make a motion of notice – movant makes a motion for summary judgment on the ground that there is no genuine issue of material fact

a. Ie: P can move for summary judgment dismissing an affirmative defense (D has not met his burden of producing evidence and proving his affirmative defenses) 
b. Ie: D can move for summary judgment dismissing a claim based on his defense OR P has not met his burden of production to establish his prima facie case
2) Burden of moving party: Showing of evidence in support of the motion ( no genuine issue of material fact 
a. When movant bears the burden of proof at trial – movant may satisfy Rule 56’s burden of production:

i. Must support its motion with affirmative evidence listed in Rule 56c ( affirmative showing that would entitle it to a JMOL at trial ( would then shift the burden of production to the non-movant. 
ii. more difficult to grant even if non-movant offers no evidence

iii. standard: no reasonable jury could find any other way (could NOT reject movant’s evidence)
b. When Non-movant bears the burden of proof at trial - movant may satisfy Rule 56’s burden of production in 1 of 2 ways:

i. Submitting Affirmative evidence that negates an essential element of nonmovant’s claim or defense– Adickes v. S.H. Kress & Co.  
1. Affirmative Evidence: Affidavits (sworn testimony of the facts), documents, admissions, interrogatories, depositions, circumstantial evidence,  etc. 

2. In most instances should submit affidavits but you can rely on depositions, affirmations, answers to interrogatories 

ii. Point to the record: movant may demonstrate to the court that the nonmovant’s evidence is insufficient to establish an essential element of its claim or defense – Celotex v. Catrett
1. movant must affirmatively show the absence of evidence in the record (may require movant to depose the nonmovant’s witnesses or establish the inadequacy of documentary evidence) 
( if movant does not satisfy this initial burden of production the motion of summary judgment must be denied 

( majority opinion in Anderson v. Liberty Lobby suggests that where the burden of persuasion line moves to a higher standard, the burden of production line should also move to that higher standard [amount of affirmative evidence shifts up] (NY Times standard of clear and convincing evidence in public figure/defamation case) 
3) movant sends the motion for summary judgment to the other side

4) non-movant responds and puts in affirmative evidence in opposition to P’s motion for summary judgment 

a. When Movant bears the burden of proof at trial – non-movant may defeat the motion by showing:

i. Non-movant must show that there is a genuine issue of material fact OR
ii. Rule 56f: Show that it is too early for a summary judgment motion ( need more time for discovery and gather more information 
1. BUT must show due diligence, can’t seek this if attorney had the opportunity to conduct the necessary discovery 
b. When Non-movant bears the burden of proof at trial – non-movant may defeat the motion by showing: 

i. Supporting evidence already in the record that was overlooked or ignored by the movant. 
ii. Rule 56f: Show that it is too early for a summary judgment motion ( need more time for discovery and gather more information
1. BUT must show due diligence, can’t seek this if attorney had the opportunity to conduct the necessary discovery 
5) Reply papers – filed by the movant in rebuttal of the affirmation in opposition to movant’s motion for summary judgment

a. When the non-movant shows supporting evidence already in the record that was overlooked or ignored by the moving party ( moving party MUST attack the adequacy of the record evidence to satisfy Rule 56’s burden of production, otherwise summary motion is denied
6) Judge will also get memos of law submitted from each side 

Distinguishing Summary Judgment Motion from a Motion to Dismiss:
· Rule 12 motions: court relies solely on the pleadings to determine the facts ( all undenied facts are treated true and all denied facts are assumed to be in dispute
· Summary judgment: court looks beyond the pleadings and considers material such as affidavits or other sworn statements (depositions or interrogatory answers)
· All evidence considered is in written form ( court does NOT hear witness testimony as it would at a trial 
Distinguishing Summary Judgment Motion from a JMOL

· JMOL: the court makes its ruling on the basis of evidence presented at trial 
· Summary Judgment: court makes its ruling based on affidavits 
· Same standard as finding for JMOL: no reasonable jury could find any other way 
Trial

( Finished with Discovery

Right to trial by Jury 
· For federal causes of action:
· are entitled to  jury in a criminal trial – Art. III § 2 and the 6th amend. 
· entitled to a jury trial in a civil action if you would have had a right in 1791 ( equitable (no jury trial), law (jury trial) – 7th amend.
· if an action seeks for both equitable (no jury trial) and law/common law claims (jury trial) ( court will try the common law claim first with a jury and whatever findings are made will then be binding on the judge when the equitable relief is tried 
· Rule 38b, 38d: can waive right to a jury trial in a civil action
· MUST make a demand for a jury trial within 10 days of the last pleading ( otherwise it is waived 
Sequence at Trial:  
1) P presents case first, when the P rests the D can move for judgment as a matter of law (JMOL)

a. Burden of Production: P has the burden of producing evidence to establish his prima facie case 
b. Judgment as a matter of law/Directed verdict standard: no reasonable jury could find any other way (in this stage no reasonable jury could find for the P)
c. The D’s JMOL at this stage of the trial is not normally granted, must show that P failed to show sufficient evidence to establish a prima facie case. 
_______________A_|______<--__jury question__-->____________________C|____________

P’s case too weak/JMOL for D ( A (burden of production) ((jury question) B (burden of persuasion ) ((jury question) C( P case too strong/JMOL for P

2) If JMOL is denied, the D presents his case (calls his witnesses and presents his evidence), maybe another round for rebuttal evidence, but then all evidence is closed. ( at this point either P or D cam move for JMOL

a. If the JMOL is granted here, then if it is overturned in appeal then there will have to be a new trial. 
3) If JMOL motions are denied, the case is submitted to the jury. 
a. P’s burden of persuasion: degree of certainty the fact finder must have before it can find for one side 
i. preponderance of the evidence (> 50%)
ii. Jury must be persuaded by a preponderance of the evidence that P has established all elements of his claim 
b. Somewhere between A and C ( reasonable persons may differ ( question for the jury to determine 
4) Rule 50b: Following the verdict and entry of judgment, the losing party may make a renewed motion for JMOL 

a. this renewed JMOL can ONLY be made if that party previously moved for JMOL at the close of all evidence
b. if a reasonable jury could not have held what that jury held the judge could grant the renewed motion for JMOL, judge is also deciding on a motion for new trial 
c. If the renewed motion for JMOL is overturned on appeal, then the appeals court could just reinstate the jury verdict instead of ordering a new trial. 
4. Preclusion, Supplemental Jurisdiction, and Joinder
Preclusion
Claim Preclusion

· Claim preclusion / res judicata: a claimant may only sue on a single claim (‘cause of action’) ONCE
· 3 Requirements:
· The 2 cases must involve the SAME claim/COA
· Single Wrongful Act test (majority view): 
1) looks at the act or events that caused the claim ( if both claims arose from the same act/event then they are the same claim AND bringing one DOES preclude the P from bringing the others later
· Primary Rights (minority view): 

1) look at the distinct rights that were invaded (ie: property and person rights) ( bringing one does NOT preclude the P from bringing the other one later
2) least broad
· Sameness of Evidence:
1)  if the same evidentiary showing would justify recovery for the claimant then the case involves the same claim 
2) Not clear how much evidentiary overlap is required 
· Transactional Analysis/Restatement (modern view):
1) Considers a claim to encompass ALL rights to relief with respect to all or any part of the transaction, or series of connected transactions, out of which the action arose ( all subsequent claims which arose out of any part of the transaction, or series of connected transactions, out which the original action arose are barred regardless 
· Transactions: a natural grouping or common nucleus of operative fact

· Focuses on factors such as whether the facts are closely related in time, space, origin, or motivation 
· Most broad
( whatever definition is used for determining scope of a claim, each claim is personal to each individual harmed (each P’s claims remain separate are not merged into one)
· Contract or Bond cases: generally each K or bond gives rise to a separate claim or series of claims ( not precluded 
· The parties in the 2 suits must be the same OR in ‘privity’
· Privity: 
1) represented by someone in a prior case acting on your behalf

· (ie: trustee, fiduciary relationship, guardian, executor) 

2) Substantive legal relationship between litigant and non-party
· Ie: successive owners of property – bound by judgment affecting the property; an assignor and assignee of K rights; decedent’s estate – bound by a judgment against the decedent) 
· Configuration of Parties: claim preclusion requires that parties be in the same configuration (same P against same D in both cases) 
· First case must have ended in a valid, final judgment ‘on the merits’
· Valid:
- a judgment by a court having both subject matter and personal jurisdiction is valid, even though it may have been wrong on the merits 
· Final:
-nothing left to be adjudicated at trial court level 
-judgment/order delivered by the court 

-Rule 60b5: if the judgment goes up on appeal and the court holds that it should be reversed  then P can have the claim preclusion judgment of the 2nd claim reversed b/c it was based on a reversed or vacated judgment 


-however, while on appeal it is irrelevant ( still precluded 
·  ‘on the merits’:
-Judgment in favor of P: 

-whenever the P wins it is a judgment on the merits even default judgments
-Judgment in favor of D: 

-after a full trial

-after JMOL

-summary judgment if addresses some aspect of substantive claim 

 -dismissed with prejudice or if court is silent as to whether the claim is dismissed with or without prejudice 
-judgment is NOT on the merits if:
-P loses for dismissal for lack of jurisdiction (but not if P voluntarily choose a court of limited subject matter jurisdiction), improper venue, or for failure to join a party
-P lacked capacity to sue (child) 
-Rule 41b: if P’s claim is dismissed without prejudice
· Exceptions – when claim preclusion should not be applied: 
· continuing or recurrent wrong (installment K claims) 
· P and D agreed to split the claims 

· Court in the first action agreed to split the claim 

· P was not allowed to bring the claim in that court due to limited subject matter jurisdiction – not allowed if P voluntarily choose the court with limited jurisdiction 
· Judgment of 1st action was plainly inconsistent with the fair and equitable implementation of a statutory or constitutional scheme (extraordinary reason in the interest of justice) 
Issue Preclusion 
· Issue preclusion: prevents the re-litigation of particular issues that were actually litigated and determined in the first case
· if claim preclusion bars the 2nd suit ( no need to look at issue preclusion 
Requirements:

An issue is precluded in Action 2 if in Action 1: 

1) The issue (broadly v. narrowly) was fully litigated and determined. 

a. Actually litigated and determined: 

i. Summary judgment
ii. Trial 
b. Issues not actually litigated: 

i. Admissions for the purpose of litigation; no evidence presented
ii. Stipulations
iii. Entry of consent judgment
iv. Default judgments (but on same claim ( claim preclusion) 
v. If the same issue comes up in a different context in another suit and party fails to raise it in first suit ( not precluded 
c. How you define the issue will affect whether the issue is precluded in Action 2.
i. Frame issue broadly: was D negligent
ii. Frame issue narrowly: negligent b/c looking for ipod while driving 
iii. Cromwell: BFP for 2nd group of coupons was not determined in Action 1, which looked at a different set of coupons. 
2) The issue was necessarily determined in the lawsuit / essential to the judgment.

a. An issue is NOT essential if the issue were decided differently in Action 1 AND there would be NO effect on the outcome of the judgment. 

i. Don’t get fooled by special verdict does not necessarily mean the issue was essential to the judgment of the issue, which is trying to be re-litigated. 
ii. If judgment was in the party’s favor, he couldn’t appeal the findings of other issues in Action 1. ( no full and fair opportunity to litigate the issue
3) The issue was decided in the context of rendering a valid, final judgment on the merits.

a. Same valid, final judgment on the merits requirements as claim preclusion. 
4) Preclusion is asserted against someone who was a party in Action 1 or is in ‘privity’ with a party in Action 1. 
a. 3 relationships which satisfy ‘privity’
i. Successive owners of property

ii. Party who controlled the first suit (ie: parent company)
iii. Interests were represented adequately by another 
1. trustee of an estate or interest of which person is a beneficiary
2. invested by the person with authority to represent him in an action
3. executor, administrator, guardian, conservator, or similar fiduciary manager
4. an official or agency invested by law with authority to represent the person’s interest
5. representative of a class of persons similarly situated 
6. virtual representative: party to Action 1 is so closely aligned with the non-party’s interest as to be his virtual representative 
( NEVER CAN ASSERT ISSUE PRECLUSION AGAINST SOMEONE WHO WAS NOT A PARTY TO ACTION 1.  ( 
5) Preclusion is asserted by:

a. Someone who was a party to action 1. (mutuality: both parties were parties in Action 1) 
b. Narrow Exception: allow the employer, principal, or indemnitor to assert issue preclusion in Action 2 IF employee, agent, or indemnitee was a party in Action 1.  
i. Normally asserted against employee in an indemnification suit. 
ii. Applies only in vicarious liability suits 

c. Broad Exception: allow the employee, agent, or indemnitee to assert issue preclusion in Action 2 IF employer, principal, or indemnitor was a party in Action 1. 
i. Not followed by all courts 
ii. Applies only in vicarious liability suits 

d. Modern view: 

i. Defensive issue preclusion: anybody IF the anybody is asserting issue preclusion defensively ( Bernhard v. Bank of America (bank asserted issue preclusion against executor regarding the check being properly cashed); Blonder-Tongue v. Univ. of Ill. (D asserted issue preclusion regarding P’s patent being invalid) 
· a non-party to Action 1, in a defensive capacity, can assert issue preclusion in Action 2 against a party to Action 1 
· court noted that P had a full and fair opportunity for judicial resolution on the issue 
· encourages the P to join all Ds into one action 
ii. Offensive issue preclusion: anybody IF the anybody is asserting issue preclusion offensively AND meets the Parklane fairness factors:
· Offensive Claim Preclusion Cannot be asserted IF: (Parklane Fairness Factors)
1. party in Action 1 had little incentive to defend vigorously
2. Different procedural opportunities (inconvenient forum, no jury, court where discovery was restricted.  
3. future judgments might be inconsistent with the previous judgments (bus example: foreseeability of many future suits)
· note: not available in a litigation against the U.S. govt. 
Preclusion and Federalism

· The court in Action 2 applies the preclusion law of the state where Action 1 took place 

· Even if it is a federal question case should apply the preclusion law of the state in which the federal law sits 
Supplemental Jurisdiction
28 USC § 1367: Supplemental Jurisdiction:

Rule 1367a – Federal Question claims: gives supplemental jurisdiction to the full extent of the Constitution
· in any civil action which the district court has original jurisdiction, the district shall have supplemental jurisdiction over ALL other claims that are so related to the claims in the action which have original jurisdiction 

· Federal claim + unrelated state based ( no supplemental jurisdiction 
Rule 1367b – Diversity of Citizenship claims: precludes supplemental jurisdiction in certain situations

· in any civil action which the district courts have jurisdiction based solely on diversity of citizenship, the district court shall NOT have supplemental jurisdiction:

· over claims by the PLAINTIFF AGAINST persons made parties under Rule 14, 19, 20, or 24.  

· OR over claims by person proposed to be joined as PLAINTIFFS under Rule 19 OR seeking to intervene as PLAINTIFFS under Rule 24 if their joinder would destroy diversity. 

( maintains rule of complete diversity – joined party’s claim must be supplemental to a proper diversity claim 
· Exxon: the federal court may exercise supplemental jurisdiction over additional Ps, whose claims are < $75K, as long as the claims are part of the same case or controversy as the claims of Ps, which are >$75K 
( ONLY PRECLUDES CLAIMS BROUGHT BY PLAINTIFFS NEVER THE CLAIMS BROUGHT BY DEFENDANTS OR 3RD PARTY DEFENDANTS
Besides the 1367b carve outs court shall have Supplemental Jurisdiction based on 1367a UNLESS ( Gibbs Test / 1367c: gives courts discretion to refuse supplemental jurisdiction 
1) The federal claim is insubstantial, and the main claim is the state claim
2) The federal claim is unsupported (there is no evidence to support the federal claim)

3) There are reasons independent of jurisdiction (ie: likelihood of jury confusion)

( dismiss the state claim to state court w/o prejudice (claim can be heard in state court) 
· It is at the court’s discretion to exercise supplemental jurisdiction per 1367c/Gibbs Test. ( courts are NOT required to decline supplemental jurisdiction b/c the jurisdiction claim is dismissed; can consider the timing of the dismissal, in deciding whether to proceed
Rule 1367d: tolls the statute of limitations on supplemental claims which are later dismissed

· For any claim asserted under 1367a, be tolled while is pending and for 30 days after
Joinder
3 questions to always ask: 
1) May this claim be asserted under the FRCP?

2) MUST this claim be asserted under the FRCP?

3) Does EVERY claim have a basis for original jurisdiction? (federal question, diversity citizenship, supplemental jurisdiction) 

Rule 18: Claimant’s Permissive Joinder of Multiple CLAIMS

· Rule 18a: once a claimant asserts a transactionally related claim, Rule 18a allows a claimant to assert EVERY other claim he has against the opposing party

· NO transactionally related requirement
· This concerns multiple claims between one P and one D. 
· Claimant is not required to assert claims which are NOT transactionally related (only required due to claim preclusion to assert transactionally related claims) 
· If the D asserts a cross-claim (a transactionally related claim) then Rule 18a permits the D to assert all other non-related claims (but the assertion of the first related claim is required)  
· MUST look to see if the claims asserted by the claimant under this rule have independent original jurisdiction 

Rule 20: Permissive PARTY Joinder by the Plaintiff
· Rule 20:
· Allows all persons to join as Ps in a single action if they assert a right to relief that arose out of the same transaction, occurrence, or series of transactions or occurrences  AND if there is any common question of law or fact  
· Allows all persons may be joined as Ds if there is asserted against them any right to relief arising out of the same transaction, occurrence, or series of transactions or occurrences AND if there is any common question of law or fact 
· Governs joinder of parties by the plaintiff  in her complaint: when the P may sue more than one D in the action, and when she may join with other Ps as co-Ps( the joining of transactionally related or common question of law or fact actions – Schwartz v. Swan: joined the Ds from the different crashes b/c of the common question of fact as to who caused which injuries to P 
· determines who may (as opposed to who must) be joined in a single case
· Permissive: P is NOT required to join all potential parties ( no claim preclusion against other Ds
· Requirement of transactionally related 
Rule 13h: Permissive PARTY Joinder by the Defendant 

· Allows the defendant to join additional parties to her cross-claims and counterclaims if the joinder meets Rule 20 (there is asserted against them any right to relief that arose out of the same transaction, occurrence, or series of transactions or occurrences  AND if there is any common question of law or fact) or Rule 19
· D can only join joint tortfeasors when adding parties through cross-claims or counterclaims
· Overrides P’s party structure 
· Jurisdiction: 

· If needed there will ALWAYS be supplemental jurisdiction over D’s cross-claims or counterclaims against additional parties.
· 1367b precludes supplemental jurisdiction only over claims by plaintiffs
· Also 1367b does not include Rule 13h in its list of claims over which supplemental jurisdiction is precluded 
· State National Insurance v. Yates: even if the D asserts a counterclaim against P and an additional party joined by Rule 13h, who destroys diversity, STILL supplemental jurisdiction over D’s counterclaims 
· If P were to bring in additional parties that destroy diversity ( NO supplemental jurisdiction 
Rule 13a: Compulsory Counterclaims

· Requires the defending party to assert ALL transactionally related counterclaims in the D’s answer (ONLY if the D is asserting a pleading)
· Transactionally related counterclaims NOT asserted by the defending party will be precluded ( waived (claim precluded)  
· Rule 13a is party neutral (P must assert all compulsory counterclaims against claims brought by the D against the P) 
· A motion is NOT a pleading ( if a D asserts a motion to dismiss, the D is NOT required to assert transactionally related counterclaims
· Carteret: when a default judgment is entered against the D (b/c of failure to file a pleading) the default applies to whatever the party should have pleaded ( counterclaims were waived  
· Policy: to avoid invalidating the integrity of previous judgments 
· Exception – small minority: Dindo – some courts treat judgment by settlement as an exception to the compulsory counterclaim rule 


· Requirement of transactionally related
· Jurisdiction:
· P’s claim does invoke a basis of federal subject matter jurisdiction AND D’s compulsory counterclaim does not meet the requirements for diversity or federal question jurisdiction ( supplemental jurisdiction 
· D’s compulsory counterclaim will always have supplemental jurisdiction ( arose from same transaction or occurrence and not excluded under 1367b which only carves out claims made by the P 

· If the P’s claim has no jurisdictional basis in Federal Court, the Court is prohibited from looking to the counterclaim for federal question jurisdiction for the case ( per the well-pleaded complaint rule: requires the court to assess federal question jurisdiction on the face of the complaint alone 

· The counterclaim appears in the defendant’s answer, thus it cannot be the source of federal question jurisdiction ( dismiss the claim for lack of subject matter jurisdiction 

Rule 13b: D’s Permissive Counterclaims
· Permits the defending party to assert ANY claims (even those which are NOT transactionally related) defending party has against the opposing party
· As broad as Rule 18a BUT unlike rule 18a, rule 13b does not require that there be a related claim brought first
· ONLY applies to counterclaims, must look to 18a in regards to claims and cross claims 
· NO requirement of transactionally related
· Jurisdiction: 

· Permissive counterclaims require independent bases of jurisdiction ( federal question or diversity of citizenship 
· Exception: 2nd Circuit noted that Gibbs only required a loose factual connection and granted supplemental jurisdiction 
Rule 13g: Permissive Cross-Claims

· Allows a party to assert an offensive claim against a co-party if it arises out of the same transaction or occurrence as the underlying action 
· ALL cross claims are permissive 

· When one D asserts a cross-claim (he becomes a claimant) and under Rule 13a (which is party neutral) the other D would have to assert a compulsory cross-claim or waive those claims 
· Requirement of transactionally related
· Thus in order to assert an unrelated cross-claim, under Rule 18a, would have to first assert a related cross-claim. 
· Jurisdiction:
· There is ALWAYS supplemental jurisdiction over cross-claims b/c they are transactionally related and brought by the DEFENDANT. 

Overriding Plaintiff’s Party Structure

· Rule 13h: see above
· Rule 14: Impleader (Third Party Practice) 

· Allows a party in a defensive posture (3rd Party P), any time after the commencement of the action, to join a nonparty (3rd Party D) when the 3rd Party P is seeking indemnification or contribution for P’s claim against the 3rd Party P
· If the D does not implead a non-party he is not precluded from later asserting claims against the non-party b/c he has not asserted any claim against the non-party.
· Claims asserted must be for indemnity or contribution. 

· P1 ( D (3rd Party P) ( T (3rd Party D) 
· T could be someone that agreed to indemnify D (ie: employee) OR a joint tortfeasor (liable for contribution) 
· Once the 3rd Party P asserts a 3rd Party complaint he can assert other claims against the 3rd Party D under Rule 18a ( but must FIRST assert an indemnity or contribution claim before being able to bring in other claims under Rule 18a
· Leave is NOT necessary for service if the 3rd Party P files its complaint < 10 days after serving the original answer
· > 10 days, then the 3rd Party P must obtain leave on motion upon to notice to all parties 
· 3rd Party D shall raise: 


· Any Rule 12 defenses to 3rd Party P’s claim
· And any Rule 13 counterclaims against the 3rd Party P and cross-claims against other 3rd Party Ds
· 3rd Party D may assert: 

· Any defenses against the P, which the 3rd Party P has to the P’s claims even those waived by the 3rd Party P 
· Any claim [downsloping 14a] against the P arising out of the transaction or occurrence of P’s claim against the 3rd Party P
· P may assert: [upsloping 14a]

· Any claim against the 3rd Party D arising out of the transaction or occurrence that is the subject matter of P’s claim against the 3rd Party P

· Any party may move to strike the 3rd Party D claim or for its severance or separate trial 
· A 3rd Party D may proceed under this rule against any non-party who is or may be liable to the 3rd Party D for contribution or indemnity 

· Rule 14b: when a counterclaim is asserted by the D against the P, the P may cause a 3rd Party to be brought for indemnification and contribution based on D’s counterclaim against the P
· Jurisdiction:
· Personal jurisdiction over the impleaded 3rd Party D: 
· Rule 4k1b (Bulge Rule): the district court has jurisdiction over a party joined under Rule 14 if the person is served within the US and within a 100 mile radius of the district court house where summons was issued 
· Independent Subject Matter Jurisdiction over each claim:

· 3rd Party P’s claim: 

· If need be will always have supplemental jurisdiction. 
· 1367b only carves out claims brought by the P 
· Even if the 3rd Party D destroys jurisdiction if brought in by the D ( still supplemental jurisdiction 
· 3rd Party D’s claims: 

· If need be will always have supplemental jurisdiction. 
· 1367b only carves out claims brought by the P 
· Even if the 3rd Party D destroys jurisdiction if brought in by the D ( still supplemental jurisdiction 
· P’s claims against the 3rd Party D: 

· Per 1367b: P’s claims (without independent basis of jurisdiction – no federal question, ruins diversity) against the 3rd Party D (who was brought in under Rule 14) will never have supplemental jurisdiction IF the P’s original claim bases jurisdiction on diversity of citizenship
· Note: if the first claim with jurisdiction satisfies the diversity requirements, but the second claim does not due to amount in controversy ( Exxon would allow supplemental jurisdiction 
· Impleader claim filed by the P:

· P (NY) v. D (MO) ( diversity of citizenship
· D files a counterclaim against the P ( P has a claim for indemnity against T and wants to implead T
· T is a citizen of NY  ( would destroy diversity 
· Technically supplemental jurisdiction is barred by 1367b b/c this would be a claim by P against a party brought in under Rule 14 ( however some suggest that courts may avoid finding no jurisdiction by treating “plaintiffs” as plaintiffs not filing a claim in a defensive capacity
· Rule 19: Compulsory Joinder (Necessary and Indispensable Parties)
· 3 steps to determining if someone is an indispensable party: 

1) Is the person necessary (is the absentee ‘needed for a just adjudication)? 
( YES go to 2
i. Rule 19a1: In the person’s absence ‘complete relief’ cannot be accorded among those already parties ( this is of no independent value, focus on Rule 19a2i, 19a2ii
ii. Rule 19a2i: Does the non-party have an interest in this lawsuit? 

1. as a practical matter impair or impede the person’s ability to protect that interest

a. interest: tangible interest/right – land, stocks, personal property, a promotional spot
2. OR leave any of the persons already parties subject to substantial risk of incurring double, multiple, or inconsistent obligations
a. Inconsistent obligations: specific performance – does not have the capacity to transfer the same parcel of land to two people 
b. NOT money damages – could seek contribution or indemnification 
iii. Note: joint tortfeasors are NOT necessary ( they are ALWAYS permissive

2) Is bringing the party in feasible? ( NO go to 19b
i. Subject matter jurisdiction being destroyed
ii. Venue being improper 
iii. Lack of personal jurisdiction/service of process impossible
3) If bringing the party in is NOT feasible ( Rule 19b

i. Rule 19b: Is this person indispensable so that the case has to be dismissed? It is at the court’s discretion to dismiss the case.
ii. 4 factors the court considers as to whether the case should be dismissed: 

1. Judgment to absentee is prejudicial
2. Extent to which the shaping of relief might avoid or lessen prejudice 
3. Judgment rendered in person’s absence won’t be adequate
a. Policy: Judicial efficiency and no inconsistent judgments
4. Whether P would have an adequate remedy if the action were dismissed for nonjoinder?
a. P could bring it in state court if the indispensable party’s joinder would have defeated diversity
· Where the court finds that the non-party is NOT necessary but thinks it is a good idea ( court cannot force the party to bring the non-party in.
· Where the court finds that the non-party is necessary and feasible ( party IS brought in.
· Where the court finds that the non-party is necessary but is NOT feasible ( court has the discretion to decide if the case should continue without the non-party OR decide that the non-party is indispensable so the case should be dismissed 
· A D who wanted the case dismissed for failure to join an indispensable party would make a 12b7 motion to dismiss. 

· Jurisdiction: 
· Rule 19a allows joinder only if ‘joinder will not deprive the court of jurisdiction over the subject matter jurisdiction’ ( if the joinder would destroy citizenship the court must consider whether to proceed or dismiss under Rule 19b 
· Alignment: party proposing to join an absentee under Rule 19 will suggest whether to join the absentee as a P or D (in order to preserve diversity) ( suggestion is NOT binding and the court has the authority to realign the absentee on the side which its interests are most compatible 
· 1367b denies supplemental jurisdiction over claims asserted by an absentee who is joined as a PLAINTIFF under Rule 19 when exercising supplemental jurisdiction over such claims would destroy diversity 
· Does not speak on claims asserted by an absentee joined as a D who destroys diversity, although the rule does not that joinder cannot occur if it destroys subject matter jurisdiction 
· Note: 1367b does NOT allow supplemental jurisdiction over claims by the P against D brought in under Rule 19 

· Rule 24: Intervention 
· Defines circumstances in which an absentee can attempt to join itself to a pending case. 
· Rule 24a: Intervention of Right

· The absentee claims an interest relating to the property or transaction which is the subject of the action AND
· The applicant is so situated that the disposition of the action may as a practical matter impair or impede the applicant’s ability to protect that interest 
· do a 192ai analysis 
· interest – a right/thing/land/tangible item. NOT money damages

· ie: stocks being handed over to the P by specific performance
· Rule 24b: Permissive Intervention 

· When an applicant’s claim or defense and the main action have a common question of law or fact in common

· Jurisdiction:
· 1367b denies supplemental jurisdiction over claims asserted by an absentee who is joined as a PLAINTIFF under Rule 24, when exercising supplemental jurisdiction over such claims would destroy diversity 

· Does not speak on claims asserted by an absentee joined as a D who destroys diversity. 
· Tendency has been to reject supplemental jurisdiction of claims by or against permissive intervenors
· Supplemental jurisdiction supports claims by or against intervenors of right – their claims are so closely related, her claim will share an common nucleus of operative fact 
Rule 21: Misjoinder

· the penalty for misjoinder of parties is not dismissal of the case ( the claims against the separate Ds (or by separate Ps) are severed and proceeded with separately 
· severance results in 2 or more separate suits, each with its own docket # and judgment
· Rule 42b: allows for separate trials ( court has wide discretion to avoid prejudicial or confusing joinder 
PAGE  
43

