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4th Amendment
· Clause 1:

· The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, 

· Clause 2:

· and no warrants shall issue, but upon probable cause, supported by oath or affirmation and particularly describing the place to be searched, and the persons or things to be seized.
· Mapp: Exclusionary rule is an essential part of the 4th Amendment.

· Needed to deter violations

· Needed to maintain imperative of judicial integrity

· Applies to states.

· Hudson: suppression of evidence is last resort because of social costs.

Limits on 4th Amendment

· Calandra: no 4th Amendment ER in a federal grand jury.  4th Amendment is about deterrence, not about protecting the defendant.
· Private actors: 4th Amendment does not apply, so no ER.
· Illegal but not Unconstitutional Acts: absent a statutory exclusionary rule, the 4th Amendment ER does not apply unless 4th Amendment is violated.

· Outside Criminal Trial: 4th Amendment ER does not apply in civil cases (Janis), deportation proceedings(Lopez-Mendoza), probation and parole revocation hearings, federal habeas corpus proceedings, preliminary screening hearings in felony cases, bail hearings, and sentencing proceedings.

· But 4th Amendment ER does apply to forfeiture proceedings based on criminal law

· Foreign Police: 4th Amendment ER doesn’t apply to acts of foreign police on their own soil.

· Illegal Arrest: 4th Amendment ER doesn’t require suppression of the defendant himself (Ker-Frisbee)
· Impeachment: ER doesn’t apply to prohibit prosecutor from using illegally seized evidence to impeach the defendant on cross-examination (Walder, Havens).  But this doesn’t apply to defense witnesses (James).

Is it a Search?

· Katz:
· 2-pronged test:

· The person must have exhibited an actual (subjective) expectation of privacy (in Katz, in a phone booth, he did), and

· That expectation must be one that society is prepared to recognize as reasonable [justifiable or enforceable] and be willing to accept and enforce.

· Factors:

· Nature of the place under surveillance (public or private, if private, open field, cartilage, or home?)

· Steps taken by citizen to keep activity or things private

· Is it knowingly exposed to the public?

· Was the information or thing voluntarily conveyed to a third person? (assumption of risk)
· Extent to which any technology used enhances the natural senses

· Level of sophistication of equipment

· Binoculars v. X-ray

· Extent to which the incriminating information could otherwise be lawfully observed or obtained

· Out of normal line of sight?

· Out of earshot?

· The degree of intrusion caused by the police activity

· Location of observer (lawful v. unlawful)

· Nature of the object or activity observed (domestic/intimate details)

· Extent to which the police activity is unnecessarily invasive or disruptive

· For advanced technology: Extent to which the incriminating information could lawfully be obtained/observed without the technology employed (Kyllo)

· Extent to which technology is in general public use

· Cases:

· White, Hoffa, Lewis: a wired informant or government agent is not a search under 4th Amendment, because it’s the same thing as the informant immediately writing down the information

· Smith: a pen register (records numbers that you dial on a phone) installed on defendant’s phone not a search because numbers are voluntarily conveyed to a third party (the telco)

· Knotts: hid a tracking device in a drum of drugs to track it.  Not a search because there is no expectation of privacy in one’s movements.

· Karo: hid a tracking device in a drum of ether.  Not a seizure merely because of the occupation of space.  But, it IS a search because they monitored the beeper while it was inside the house.

· Place, Edmond: sniff by drug dog not a search, but it is a seizure.

· Kyllo: using infrared camera to look for marijuana in house is a search because it gives you information that otherwise you’d need a warrant for.

· Reasoning: it’s a search if they use a high-tech device to get information that otherwise would have required a search.

· Bonds: Bag on bus.  You have a reasonable expectation that others won’t fondle your luggage so the cops can’t do it.

· Open Field (Oliver)

· No 4th Amendment protection.  Not a person, house, paper, or effect.  There can never be an expectation of privacy in an open field.

· NY: under NY constitution, there is an expectation of privacy if entry would be trespassing, but the evidence can still be used in federal court (even if obtained by state agents)

· Curtilage (Dunn)

· Factors (no bright-line rule):

· Proximity to home,

· Inclusion within an enclosure surrounding home,

· Nature of use to which area put (domestic v. non-domestic)

· Steps taken by resident to protect area from observation by passers-by

· Aerial Surveillance of Curtilage (Ciraolo, Riley)

· Naked-eye aerial surveillance from navigable airspace is not a search if:

· Non-police flights are common

· The over-flight is not too intrusive

· Doesn’t reveal intimate details

· Doesn’t physically disturb home or cartilage

· Garbage (Greenwood): no reasonable expectation of privacy.  Left it to be picked up.

Probable Cause

· For a search:

· Facts and circumstances known to the officer and of which he has reasonably trustworthy information, that in a given situation are sufficient to warrant a PO of reasonable caution to believe that seizable objects are now (or will be upon the occurrence of some specified event) located at the place to be searched.
· For an arrest:
· Facts and circumstances known to the officer and of which he has reasonably trustworthy information, that in a given situation are sufficient to warrant a PO of reasonable caution to believe that a crime has been or is being committed and that the particular suspect has committed it.
· Warrant Requirement Rationale: (Johnson) police are engaged in “the often competitive enterprise of ferreting out crime,” so we want neutral and detached magistrates to decide what inferences to draw.

· Analysis:

· Gates: when hearsay information is needed to establish PC, in deciding whether to credit the tip, magistrate makes “balanced assessment of the relative weights of all the various indicia of reliability” attending the tip.  We look at the “totality of the circumstances.”
· Indicia of reliability (Aguilar, Spinelli) – highly relevant but not independent requirements (a surplus of one may compensate for a lack in another, UNLESS one is completely zero).
· Veracity (this time)

· Informant’s track record

· Partial corroboration of important details of the tip

· Declaration against penal interest of the informant

· Statement under oath by informant

· Some other indicator of reliability of informant’s information this time

· Basis of Knowledge (how the information was obtained)

· Direct statement by informant of how he knows it (personal observation, someone else (hearsay))

· Self-verifying detail in the tip

· Partial corroboration of the tip’s details that supports the inference that the tip is grounded on reliable inside information (usually an accurate prediction of future behavior by suspect not readily known to general public)

· Declaration against penal interest of informant

· Identity of Informant

· McCray:  issuing magistrate decides whether to require informant’s identity

· NY: Darden Hearing: informant’s identity revealed in camera, defendant can submit questions for judge to ask.

· Dog Sniffs: look at veracity of the dog.  Dog’s training, record.

· NY: still uses Aguilar/Spinelli (Grimminger)

· Standard of Review of Magistrate’s Decisions:

· Search: Upheld if:

· Under totality of circumstances, including the veracity and basis of knowledge of the informant and any other indicia of reliability of the tip,

· The magistrate had a substantial basis for concluding that there was a fair probability that seizable objects would be found in the place to be searched.

· Arrest: Upheld if:

· Under totality of circumstances, including the veracity and basis of knowledge of the informant and any other indicia of reliability of the tip,

· The magistrate had a substantial basis for concluding that there was a fair probability that a crime had been committed and the person to be arrested committed it.

· For Deadly Force: Garner: police must have probable cause to believe that the suspect poses a threat of serious physical harm to officer or others.

Warrants

· Search Warrants
· Katz: the constitution requires the judgment of a judicial officer to be interposed between police officer and citizen.

· Warrantless searches are per se unreasonable, subject to specific exceptions.

· Requirements:

· Particularity:

· Examples:

· Single-family dwelling with shed: can’t search shed unless warrant says.

· “Narcotics and any evidence of narcotics trafficking” is overbroad.

· Requirement: “reasonable particularity.”

· Contraband: greater generality allowed

· Non-contraband: more specificity

· Where greater specificity is available, it is required.

· “Scrupulous Exactitude” required for first amendment concerns.

· May be incorporated by reference.

· Bad clauses are “severed” and the whole warrant is still good.

· Mistakes: cops must stop when they realize mistake, but objectively reasonable mistake doesn’t taint evidence (Garrison)

· Staleness: Depends on the case

· Knock and announce

· Sybmolic.

· Banks: 15-20 seconds is fine (for drugs, but not for stolen piano).  Don’t need to wait for defendant to flush the drugs.

· No-knock warrant: case-by-case: police must have reasonable suspicion that knocking would be dangerous or futile, or that it would inhibit effective investigation.

· Remedy: civil suit.

· Execution of Warrants

· 10 days from issuance of a search warrant is maximum.

· Arrest warrant: no limit.

· Detaining occupants: Summers: police may always detain persons found at premises named in warrant provided the warrant authorizes a search for “contraband” (and probably also fruits and instrumentalities) and the persons detained are “occupants.”

· BUT police must have independent probable cause to others coincidentally at scene during warrant execution (Ybarra)

· Good Faith Exception: Leon: evidence seized from a defendant pursuant to a search warrant issued by a neutral and detached magistrate can be introduced at defendant’s trial on prosecution’s case-in-chief, even if warrant is later found to be invalid, as long as the officers reasonably relied on the warrant.

· Leon test: whether, under all the circumstances, a reasonably well-trained officer would have known that the search was illegal despite the magistrate’s authorization.  Actual bad faith doesn’t matter.
· Evans: Court clerks are law enforcement officials, so Leon applies to them.  ER doesn’t apply.  Also, ER doesn’t apply to prosecutor or DMV mistakes.
· NY rejects Leon on state constitutional grounds (Bigelow)
· Exceptions to Leon:
· 4th Amendment violations regarding execution of the warrant

· Franks claim: affidavit contains false statements knowingly, intentionally, or recklessly made, and without falsehoods, no probable cause

· Lo-Ji Sales: magistrate not neutral and detached

· Particularity defects making warrant so facially deficient that executing officers cannot reasonably presume it to be valid

· Supporting affidavit so lacking in indicia of probable cause as to render official belief in its existence entirely unreasonable

· Probable cause for warrant obtained by prior illegal search or seizure (probable, but not yet resolved by SC)

· Arrest Warrants

· An arrest is “taking a person into custody for the purpose of prosecuting him for a crime.”

· Public Place:

· Watson: no warrant needed for a felony arrest in a public place, even if there is time to get one.  There must be a later review by a magistrate (McLaughlin: within 48 hours)
· Within a Home:

· Payton: absent exigent circumstances, the police may not make a warrantless nonconsentual entry into one’s home for the purpose of making a felony arrest.  Police need an arrest warrant and probable cause to believe the person is within.

· Steagald: police need a search warrant to enter a third party’s home to make an arrest.  This is because the arrestee is a seizable object in a person’s home.

Exigent Circumstances

· Exigent Circumstances: excuses warrant but not probable cause

· Note that police still need probable cause to arrest or search, and a showing of need for immediate entry or search.  As far as home invasions, the law enforcement interest must be sufficiently important to justify invasion of home privacy (Welsh: can’t bust in to house to make non-criminal arrest).

· Sperber: intrusion into body requires warrant unless impracticable.

· 4 ways to get exigent circumstances:

· Hot pursuit of a fleeing felon excuses the warrant required by Payton or Steagald to enter private premises to arrest the suspect.

· Doesn’t need to be white-hot.  5 minutes later is okay (Hayden)

· Entry or search to make an arrest (absent hot pursuit, excuses warrant required by Payton or Steagald)

· Entry or search to prevent the imminent destruction or removal of evidence (excuses search warrant)

· Police may lawfully enter and search private premises without a warrant in order to prevent destruction or removal of evidence where facts demonstrate immediate need to enter and/or search.  Requires probable cause to believe there is contraband or other destructible evidence in premises and probable cause to believe that the evidence will be destroyed or removed before a search warrant can be obtained.

· Factors:

· The degree of urgency and how much time is needed to get a warrant (here it is relevant if warrant applications can be made by telephone or electronic means)

· Reasonableness of belief that contraband is about to be removed or destroyed

· Possible danger to police guarding the site of contraband while search warrant is sought (Macarthur impoundment alternative)

· Information indicating that suspects know police are on their trail

· Ready destructibility of the evidence (drugs)

· MacArthur: can detain occupant and impound property while warrant is sought.

· True Emergency: Stuart: rescue doctrine, community care-taking function

· Carroll: since cars can move, there are always exigent circumstances for operational vehicles.  Still need warrant to search the container if it’s closed, after it’s seized.

Search Incident to a Lawful Arrest

· In-home arrest: 

· Chimel: incident to a lawful custodial arrest, the police may, to prevent arrestee from getting a weapon or destroying evidence of crime of arrest, conduct a reasonably contemporaneous warrantless search of:
· Arrestee’s person and all containers on person or immediately associated with the person (Robinson: bright-line rule, no suspicion needed)

· The arrestee’s grab area: the area within his immediate control into which he might reach for a weapon or destructible evidence.

· Chimel: Case-by-case analysis.

· Factors that affect size of grab area:

· Physical characteristics of arrestee

· Restraint on arrestee

· Size of room

· Whether nearby containers are open or shut,

· Locked or unlocked

· Relative number of officers to suspects

· Requires factual showing of risk that arrestee can get to area or object searched

· Also may search the entire room the person is in?

· Also, as a safety precaution, officers may look for persons in closets and other spaces immediately adjoining place of arrest from which an attack on police by a hidden person could be immediately launched (Buie)

· Automatic, bright-line

· Limited in scope and time

· Also, if there is a reasonable suspicion that an area harbors a hidden person posing a danger to officer or others, the police may do a warrantless “protective sweep.”

· In-Car Arrest

· Belton/Thorton: as a contemporaneous incident of the lawful full-custody arrest of the recent occupant of a car the police may, automatically and without a warrant, and without probable cause, search the passenger compartment of the car, including any containers in the passenger compartment, whether open or closed, regardless of whether the container could hold a weapon or destructible evidence of the crime of arrest.

· Unanswered: whether cops can search locked container.

· Can’t search trunk

· Probably can’t search engine compartment

· Pretext:

· 4th Amendment permits pretextual conduct, even if based on race, as long as there is probable cause to believe there was even a traffic violation.  During a stop, even under a pretext, police may:

· In stops without a custodial arrest:

· Order driver and passenger out of car (Mimms, Wilson)

· Question occupants about their destination

· Expose car to drug dog, provided it does not unreasonably extend stop (Caballes)
· Ask for consent to search occupants and car

· Seize evidence in plain view (Whren)

· Frisk occupants for weapons if Terry reasonable suspicion test is met

· Frisk passenger compartment of car for weapons if Mich test of reasonable suspicion is met

· In stops where the police makes a custodial arrest of a recent occupant of car for any offense, no matter how minor (Atwater: arrest permitted even for a traffic infraction)

· Can do all of the above, plus

· Search arrestee’s person and all containers on person (Robinson)

· Search passenger compartment of car and all containers therein (Belton)

· But note that no Robinson or Belton searches permitted without lawful custodial arrest (Knowles)

· Plain View

· 3 elements:

· Lawful vantage point and lawful arrival: officer must not have violated 4th Amendment in arriving at place from which object is plainly viewed

· Lawful right of access to object: plain view does not justify access to the object, i.e., a search.  Officer’s physical access to object seen from lawful vantage point must be within scope of lawful activity

· Object’s incriminating character must be immediately apparent: there must be probable cause to believe it is a seizable object simply by looking at it, without need to further search it.

· Hicks: can’t move it.

Arrest Inventory Warrant Exception

· Requirements:
· Lawful arrest

· Prospective incarceration (even temporarily)

· Standardized procedures for the search (Wells)
· Differences from SILA:

· Time: Search need not be reasonably contemporaneous with arrest

· Place: need not be at any particular place

· Subject: inventory search only applies to arrestee who is to be jailed

· Procedures: standardized procedures only needed for inventory searches

· Scope: grab area not relevant

Automobile Exception
· When an automobile is being used on the highways, or if it is readily capable of such use and is found stationary in a place not regularly used for residential purposes, it may be searched without a warrant or probable cause to believe it contains a seizable object.

· Container outside car: protected by warrant requirement.  Can be seized without a warrant (exigency) but need warrant or warrant exception to open (Chadwick)

· Container inside car: not protected by warrant requirement (Ross/Acevedo).  Police with probable cause to search a car may open and search, without a warrant, any containers found in car that are capable of concealing the object of the search.  Ownership doesn’t matter, nor does lack of probable cause as to the individual container (Houghton)

Consent

· 3 controlling issues:

· Was the consent voluntary?

· Was it freely made or coerced?

· This depends on the “totality of the circumstances.”  3 main categories of factors:

· Characteristics of the consenter: possibly vulnerable subjective state (age, visible intoxication, low intelligence)

· Nature of police conduct: overtly or subtly coercive questioning, use of force or other intimidating conduct (use of weapons or handcuffs, claim of authority to search in any event), seizure of keys

· Surrounding circumstances and environment: location of encounter, was consenter in custody or under arrest, was consenter advised of right to refuse consent, etc.
· Did the consenting party have actual or apparent authority to consent (Rodriguez)

· Randolph: Police may not act on consent from a third party with actual authority when a co-occupant is present and refuses consent.

· Scope: did search exceed the scope of the consent

· Objective observer test.  Wells: consent to search trunk doesn’t include consent to break open locked case.

Terry Doctrine

· The Stop:

· Where a police officer observes unusual conduct which leads him reasonably to conclude in light of his experience that criminal activity may be afoot, the officer may briefly stop the suspicious person and make reasonable inquiries aimed at confirming or dispelling his suspicions.

· The Frisk:

· When an officer is justified in believing that the individual whose suspicious behavior he is investigating at close range is armed and presently dangerous to the officer or to others, the officer may conduct a pat-down search to determine whether the person is carrying a weapon.

· Limits:

· Scope: limited to that which is necessary for the discovery of weapons

· Justification: Officer’s safety, where there is reason to believe that he is dealing with an armed and dangerous individual.  In determining whether officer acted reasonably, due weight must be given to specific reasonable inferences which he is entitled to draw from the facts in light of his experience

· Reasonable Suspicion

· Must be more than a hunch

· Must be grounded on specific, objective, and articulable facts which, taken together with rational inferences from those facts, lead the officer reasonably to conclude in light of his experience that criminal activity may be afoot.

· Assuming a lawful stop, the legality of the frisk depends on 2 things:

· Was the frisk justified at its inception? (Sibron: reasonable suspicion needed)

· Was the frisk reasonably related in scope to the circumstances that justified the intrusion in the first place? (Sibron: reaching into pocket is full-blown search and not justified unless suspect is reaching into pocket where officer has reasonable suspicion there is a weapon

· Cases:

· Dunaway: moving person to police station is a de facto arrest requiring probable cause.
· Sharpe: stop can’t continue indefinitely, but no set time limit.  Brevity is a hallmark of a Terry stop.

· Test: whether the police diligently pursued a means of investigation that was likely to confirm or dispel their suspicion quickly, during which time it was necessary to detain the suspect (depends on seriousness of arrest and whether police are inching closer to probable cause for arrest).

· Seizure of a person

· Mendenhall/Bostick: a person is not seized under the 4th Amendment unless, under the totality of the circumstances, the particular police conduct would communicate to a reasonable innocent person that he was not free to leave and disregard the police and go about his business (or if the person did not want to leave, that he was not free to disregard officer requests or otherwise terminate the encounter

· Examples:

· Threats of physical force

· Application of physical force such as moving or touching the person (Terry, Dunaway, Royer)

· Commands (Brendlin) and intimidating movements

· Overwhelming show of force

· Pointing a weapon at the person

· Blocking the person’s exit

· Retaining a person’s ID or other property (Royer)

· Telling the person who tried to leave to halt or pursuing the person after he has tried to terminate the encounter

· Hodari D.: 2 kinds of seizures

· Seizure by physical force: seized when police intentionally apply physical force or actually, even momentarily, restrains the person’s movement
· Seizure by show of authority: command or pursuit, if the person submits because he reasonably believes he is not free to leave

· Seizures of Personal Property (Place)

· Non-seizure: non material/meaningful interference with possessory interests, not regulated by 4th Amendment.

· Temporary Seizure: interferes with possessory or liberty interests – regulated by 4th Amendment but only requires reasonable suspicion that it contains seizable objects because it’s minimally intrusive on 4th Amendment interests.

· Full-blown seizure: a detention of property so lengthy that it can’t be characterized as minimally intrusive on 4th Amendment interests and thus requires full probable cause that it is seizable.

Automobile Review

4 Theories that justify a warrantless search of a motor vehicle

· Auto Exception (Carroll, Chambers, Carney, Ross)

· Auto Inventory (Opperman)

· Search Incident to a Lawful Arrest, of passenger compartment (Belton)

· Terry level frisk/search of passenger compartment for weapons (Long)

Administrative Special Needs

· Balance gov’t purpose with privacy concerns

· Gov’t purpose: need for search or seizure, importance of gov’t objective

· Privacy concerns: extent of intrusion, degree of official discretion, strength of individual’s privacy expectation

· Suspicionless random drug testing

· Factors that make it more likely to be reasonable:

· Employment in a job that is heavily regulated

· A strong nexus between employer’s concern about substance abuse and the duties of the job
· The degree to which discretion as to who to randomly test is limited – the less discretion the better.

· Some empirical proof by employer that there is a need for testing

· Scrupulous care taken to assure dignity of those being tested

Standing

· Requires a legitimate expectation of privacy in the place that is searched.
· Owning the thing seized after search is insufficient (Rawlings)

· Often requires a property or possessory interest, but overnight guests have standing also.

· Relevant factors:

· Ownership

· Relationship to owner

· Frequency and nature of use of place searched

· Ability to exclude others (Jones)

· Type of place (house, car) – note – easier in house than in car.

· You don’t lose standing just because you share your place with others (Matlock)

· You can also have standing to contest search or seizure of your own property.

Fruit of the Poisonous Tree

· Both direct/primary and indirect (secondary or derivative evidence) obtained by 4th Amendment violation are subject to 4th Amendment exclusionary rule.

· Derivative evidence may still be admissible if:

· Attenuation

· Whether evidence in question was obtained by exploitation of the primary illegality or by means sufficiently distinguishable to be purged of the primary taint (Wong Son, Brown)

· Factors:

· Impact of illegality on defendant

· Temporal proximity of seizure of fruit to illegality

· Purpose and flavor of official misconduct (bad-faith violations last longer)

· Intervening Causes (length of causal chain, Miranda warnings)

· Any act of free will by Defendant 

· Independent Source

· Did the police in fact obtain the evidence from a non-poisonous tree?

· Inevitable discovery (hypothetical independent source)

· Has gov’t proven by a POTE that the evidence in fact obtained by a constitutional violation inevitably would have been discovered by lawful means (Williams II)
