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Equal Protection Clause

· It is not part of the original constitution (14th Amendment)

· Applicable standards:

· Strict Scrutiny:

· Standard: the law must be narrowly tailored to advance a compelling government interest

· Administrative convenience, saving money, is not enough (Frontiero)

· Applies to: suspect classifications (discrete and insular minorities) (Carolene Products), fundamental rights such as voting and free speech
· Middle Tier Scrutiny:

· Standard: the law must be substantially related to an important governmental purpose.

· Applies to: quasi-suspect classification

· Rational Basis:

· Law must be rationally related to a legitimate interest, and not deemed arbitrary or irrational.

· Applies to: most legislation
· Rarely invalidates a law (except in Allegheny)

Mere Rationality

· Most economic and general “social welfare” legislation is tested under rational basis.

· Classifications tested under rational basis:
· Sexual orientation (Romer): but a statute preventing a group from pressing their rights is unconstitutional under rational basis.
· Mental health (Cleburne)
· Wealth/Poverty

· Legal drug users (NYCTA v. Beazer)

· Age (Murgia)
· It is no requirement that evils of the same genus be eradicated (Railway Express)

· The class must be relevant to the law (it was in McGowan, it wasn’t in Moreno)

· Logan, Allegheny: failed rational basis because state’s action was irrational (messed up paperwork, taxed property on basis of purchase price)
· But, in Nordlinger, a law taxing newcomers more heavily than good old boys was upheld.

Suspect Classifications Subject to Strict Scrutiny
· Statutory classifications which give distinct treatment to a group that has historically been the victim of discrimination.  Designed to protect politically powerless groups.

· We consider:
· If they are a discrete and insular minority,

· Historically discriminated against,

· Politically powerless, and

· Immutable characteristics (race, gender)

· Examples:

· Race (Strauder, Loving, Brown)
· National origin (Korematsu): but “present public necessity” upholds the statute despite strict scrutiny
· Legal Aliens

· But only for state laws.  Federal alienage laws need only pass rational basis.
· Except, states have rational basis review for laws prohibiting aliens from carrying out governmental functions (Foley: police officers, Ambach: schoolteachers)

· Illegal aliens may be discriminated against, rational basis test.

· But, in Plyler, the court struck down a law excluding children of illegal aliens from public schools.

· Purposefulness requirement
· A classification is not considered “suspect” unless there was legislative intent to discriminate.
· It may be inferred by its application (Yick Wo)

· A facially neutral law can be overturned if the plaintiffs can show that the administrators to whom discretion is entrusted have applied the law in a discriminatory fashion.  In that case, no legislative intent is required.

· It may be inferred by the law’s intent (Gomillion)

· Discriminatory impact alone is insufficient without intent by someone (Washington)

· De Jure: discriminatory purpose (redressable by the courts)

· Rice: only native Hawaiians could vote for one position, not valid

· De Facto: unintended discriminatory effect (not redressable by courts)

· Factors to consider when evaluating “discriminatory purpose” (Arlington Heights):

· Absent a clear pattern unexplainable on grounds other than race, courts consider:

· Historical background

· Sequence of events

· Departure from standard procedures and procedural sequence

· Legislative history

· We DO NOT consider the legislators’ motive (Palmer)

· School Desegregation
· Courts could redraw lines and bus children
· District Courts could oversee schools (Swann) until segregation’s effects were gone

· Affirmative Action

· Racial and ethnic distinctions of any sort, not just discrete and insular minorities, are suspect classifications.

· But, the state does have strong interests: ethnic diversity of student body, for example (Grutter)
· The Federal Government may also cite remedying “societal discrimination” because the 14th Amendment, § 5, specifically allows it (Fullilove)
· In order for “remedying societal discrimination,” the specific agency implementing it must have had actual discrimination in the past (Paradise)

· It must still pass strict scrutiny (Adarand)

· The state may not cite this as an interest (Richmond)

· Quotas are impermissible but consideration of race as one of many considerations for admission is permissible (Bakke)

· But they can’t add points to an admission score (Grutter) because it’s not narrowly tailored

· Laying off non-minorities over minorities impermissible (Wygant)

· Redistricting and Voting
· If race is the only thing that binds the district, then it’s not okay (Shaw)

· But plaintiff must prove that legitimate districting principles were subjected to race (Bush)

· You must argue that your vote is being made irrelevant, not being diluted, to make out a case.

· At-large elections to disenfranchise blacks not valid (Rogers)

Quasi-Suspect Classifications subject to Intermediate Scrutiny

· The gov’t objective must be important, and substantially related to the objective.
· Examples:

· Gender (Craig, US v. Virginia)
· Legitimacy

· These are not quasi-suspect classifications:

· Pregnancy (it’s a medical condition) (Geduldig)

· Sex-Specific Statutory Rape laws (females already have disincentive) (Michael M.)

· Sex-Specific Draft Laws (military policy) (Rostker)

· If it “treats women like ladies,” it’s likely to be struck down.  If it is seen as remedying a past or present wrong then it’s likely to be upheld.

· Treating Women Like Ladies (struck down)
· Orr: since divorce court determines financial needs, women must pay alimony

· Weinberger: both men and women must be eligible for payments if spouse dies.  Overturned because it was based on the assumption that women should stay home.

· Califano v. Goldfarb: overturned statute that required men to prove dependency to receive death benefit

· Remedying wrongs (upheld)

· Kahn: widowers pay property tax but widows do not (remedies male earning potential)

· Califano v. Webster: SSA paid to women 3 years younger then men, to compensate for historically depressed wages

· Schlesinger: court applied rational basis to military promotion scheme.  Women could go longer without promotion without being booted.

Fundamental Rights

· These rights get scrutiny if the statute has nothing to do with race, gender, et cetera:
· Voting (Harper)

· Access to justice (the courts)

· Access to Justice: courts more likely to give criminal cases more deference in access.

· Although a state is not required to offer appeal, once it does, it must give it to everyone equally.

· Can’t require indigent criminal defendant to pay for transcripts (Griffin)

· This also applies to civil parental rights cases (M.L.B., Little)

· Can’t deny access to free counsel for the first appeal, if the appeal is granted as a matter of right to everyone (Douglas)

· A state can’t have greater prison time for people who can’t pay a fine (Williams), but it can require a fine or imprisonment.  You just can’t imprison for more than the max.
· Can’t have a fee for getting a divorce, because deciding whether you’re married is fundamental, and the court is the only place to get a divorce.  But it’s fine to charge a fee for bankruptcy.

· The following are not fundamental rights:

· Welfare (Dandridge)

· Housing (Lindsey)

· Education (San Antonio, Plyler)

· Voting

· Enabling Clause of 15th amendment permits US Marshals to supervise elections.

· Voters can’t be required to read and write English (Katzenbach v. Morgan)
State Action

· State action is required, or it’s not a constitutional violation (the EPC doesn’t apply to individuals).
· Except the 13th Amendment.

· Private actions which become state actions:

· If the state is the only place to enforce your agreement

· When private entities take on traditional public/government functions.  It must be “exclusively public.”

· Running a company town (Marsh)

· Running a primary election (Allwright, Terry)

· Operating a park (Evans)

· If state closes public schools but provides money for private ones (Griffin)

· Not:

· Running a shopping center (Hudgens)

· Serving as an electrical utility (Jackson)

· The resolution of disputes (Flagg Bros.)

· Giving out liquor licenses (Moose Lodge)

· Funding (Blum)

· Inaction (DeShaney, but if the state somehow increases the probability of danger to someone by some affirmative action, there may be state action)

· Significant state involvement

· Judicial enforcement of private agreements among neighbors (Shelley)

· But the mere acquiescence or inaction of the state is insufficient (Flagg Bros.)

· Also, will probate is insufficient (Edwards)

· Symbiosis: if relation between state and private entity is so close that one wouldn’t exist without the other, there is state action in the private entity’s actions (Burton)
· Encouragement: if the state encourages the private action, there is state action (Reitman: state passed laws protecting people’s right to discriminate in housing)

· Assistance: but there must basically be conspiracy to take an action (it wasn’t enough in Tarkinian that the NCAA pressured UNLV to fire coach)

Congressional Enforcement of Civil Rights

· Passed under the authority of Amendment XV, § 5.
· There must be “congruence and proportionality” between the injury to be prevented and the means adopted to that end” for a statute to be valid.

· Civil Provisions:
· 42 USC § 1981: all persons may make and enforce contracts and testify regardless of race.  No state action required.

· 42 USC § 1982: all persons same property rights as whites.  No state action required.

· 42 USC § 1983: private suit for discrimination under color of state law.  State Action required.  Applies to race, police brutality, unlawful search, etc.

· Defenses: judges, legislators, and the President have absolute immunity for acting within official capacity.  Police and other gov’t workers have qualified immunity, they can only be sued if there was malice or bad faith.
· Criminal Provisions

· 18 USC § 241: criminal penalties for conspiring to deprive people of constitutional rights by injury, threats, intimidation.  No state action required.

· 18 USC § 242: criminal equivalent of § 1983.  State action required.

Free Speech Generally

· Prior Restraint: not allowed.  No licensing requirements. 

· Avoids chilling effect, shifts burden to gov’t.

· Two types:

· Licensing

· Invalid Statute: Arbitrary licensing requirements with no guidelines for distribution are void on their face.  This can simply be ignored (Lovell)

· Valid Statute, improperly applied: Licensing requirements with guidelines or neutral criteria are also void but must be challenged in court, can’t simply be ignored (Poulos)

· Time, manner, place restrictions: are valid if they are content-neutral.

· Injunctions

· Allowed only for national security or war secrets, for example, the sailing date of a troopship (Near)

· Note that the court takes this seriously.  It can’t just embarrass the gov’t (Pentagon Case Papers)

· But the plans for an atomic bomb were restrained (US v. Progressive)
· Also applies to require CIA agents to submit books for review (Snepp)

· But, if there is an unconstitutional injunction issued, it can’t be ignored, it must be appealed.  This is the collateral bar rule.

· Can’t get an injunction to preserve a fair trial unless that’s the last resort (Nebraska Press)

· Vaugeness: if the conduct forbidden is so unclearly defined that individuals must guess at its meaning.  Stems from DPC’s requirement that people know what’s illegal.

· “Annoying” is vague (Coates)

· “Associating” with terrorists is vague

· Overbreadth: if the law, on its face, prohibits legal speech.  Defendant can claim overbreadth even if the actual speech is not protected (Gooding)
· Must be substantial overbreadth (Ferber)

· Must be incapable of a narrowing construction (Schaumberg)

· It invalidates the whole law.

· Exception to standing rule.  Can assert rights of third parties.

· Advocacy: speech advocating the use of violence or crime can be proscribed if (Brandenburg):

· The advocacy must be directed to incite or produce imminent lawless action, and

· The advocacy must be likely to incite or produce such action.

· The test is called “gravity and evil discounted by its probability.”

· Fighting Words: generally directed at a particular person

· Not protected if:

· Devoid of social value (Chaplinsky),

· Likely to cause a breach of the peace (Chaplinsky),

· Directed at a particular person (Cohen)

· No heckler’s veto (Edwards)

· Content-Based Restrictions

· Hate Speech

· Can’t prevent hate speech by denying permits (Skokie)

· Can’t prohibit racial insults (Michigan)

· Can’t prevent it by banning things that arouse anger on basis of race (like burning cross) (RAV)

· But we ban cross-burning with intent to intimidate (Black)

· Penalty enhancements are ok, the first amendment protects speech, not reasons for speech (Wisconsin)

· Obscenity: unprotected by first amendment

· Requirements (Miller):

· Must appeal to a prurient interest in sex based on community standards,

· Be patently offensive based on community standards,

· Lack significantly redeeming literary, political, scientific, or social value

· Distribution or sale may be prohibited, but not private ownership (Stanley)

· But public viewings may be prohibited (Paris Adult Theatre)

· A law allowing people to say they don’t want it and for the post office to interdict it is fine, but putting the onus on the sender not to send is invalid

· Child Pornography can be regulated because of the state’s compelling interest

· Distribution can be criminalized (Ferber)

· Private ownership can be criminalized (Osborne)

· Policies:

· Child welfare

· Eliminate market for child porn

· Fake child porn (simulated) can not be criminalized.  Policy reasons don’t exist here (Ashcroft v. Free Speech Coalition)

· It is not permissible to ban only porn that degrades women (American Booksellers Assoc.)

· Defamation

· Public Figures

· Limited-Purpose Public Figures

· Private Figures

· Media
· Broadcasting: limited bandwidth, FCC has more authority to regulate (FCC v. Pacifica)

· Cable: lesser burden, but still regulated (Denver)

· Internet: different situation, because you don’t know who you’re sending to.  Less regulation (Reno v. ACLU)

Commercial Speech

· It is subject to a sort of intermediate scrutiny.  Only protected at all by First Amendment after 1976 (Virginia Pharmacy Board)

· Unprotected:

· Advertising of illegal products

· Discriminatory ads

· False or deceptive ads

· Test (Central Hudson)

· Ad must be lawful and not misleading,

· Regulation must be substantially related to an important governmental interest

· The regulation must directly advance that interest (this failed in Liquormart (liquor ads), and also in Lorillard (tobacco ads))
· Cannot be overbroad (also failed in Liquormart since there were alternatives)
· Can’t be selective (Greater New Orleans Broadcasting)
· Lawyers can advertise

· But, states may ban in-person solicitation (Ohralik)

· Greater protection for non-profits and litigation as a form of political expression (Primus)

Modes of Abridgement
· Viewpoint Restriction: limits on expression of a particular viewpoint are invalid.
· Subject Matter Restriction: also invalid (Mosley, Simon & Schuster, Boos)

· Time, manner, place restrictions: permitted.

· Heffron: can require solicitors to get booths at state fair

· Metromedia: can’t prohibit billboards but allow exceptions.  Must prohibit all or none.
· Frisby: can prohibit peaceful picketing outside private home.  Content neutral, important gov’t interest.

· Content-Neutral Laws

· 2 types:

· Symbolic Conduct: Directed at behavior, incidental impact on speech (directed at expressive or symbolic content)

· Burning draft card can be prohibited because it is only a incidental impact on speech and there was an important government interest in people having their cards (O’Brien)

· Flag burning laws are invalidated if they are directed at the reason for the burning (for example, it is invalid if it only applies to people burning the flag to make a point, but valid if it bans all burning) (Texas v. Johnson, US v. Eichman)

· Nude dancing may be prohibited because the statute was not directed at speech, only action, and there was only incidental effect (Barnes)

· Aims at expression, but for reasons unrelated to content (permit required for parade).  Includes time, manner, and place restrictions

· Intermediate scrutiny for these regulations.

· Public Forums
· Test

· Public forum, content-based: strict scrutiny

· Public forum, non content-based (time-and-place): middle-tier

· Not public forum: rational basis.

· The state owns the public spaces, but citizens may use them for speech (Hague)

· If a regulation is content-based, it doesn’t matter where it is, it gets strict scrutiny.  But if it’s content-neutral, we have to look into whether it’s in a public forum or a non-public forum

· Public Forum: middle-tier scrutiny

· Streets, sidewalks, parks, fairgrounds

· Non-Public Forum: rational basis review

· Mayor’s office

· Airport (ISKCON v. Lee) – but they can still distribute literature
· Limited-Purpose Public Forum
· Only a public forum for certain purposes

· Examples:

· Teachers’ mailboxes (Perry) – can deny use to groups who want to use it for reasons other than education

· Municipal Theatres (Southeastern Promotions) – can’t deny use to groups wanting to put on shows

· State University meeting rooms (Widmar) – can’t deny use to some student groups

· Total Medium

· State can’t ban an entire medium of expression, such as signs in home windows (City of Ladue)

· Can’t prohibit door-to-door prosletyzers.  It bans too much speech (Watchtower)

· Schools
· Students do not shed their constitutional freedoms at the schoolhouse gate.

· Schools may penalize students for speech if it’s disruptive (Tinker)

· Wearing black armbands isn’t disruptive (Tinker)

· Making sexual references is (Bethel)

· Schools may exercise editorial control over school paper if done so in a way that is reasonably related to legitimate pedagological concerns (Hazelwood)

· This applies to papers that are part of the curriculum.

· Books may be removed from libraries if done so for pedagoloical rather than ideological reasons (Pico)

· Public Employees

· Court balances the interests of the employee as a citizen commenting on a matter of public concern vs. the interests of the state employer in promoting the efficiency of the public services it performs.

· Pickering: schoolteacher can’t be fired for publicly disagreeing with BoE.

· Connick: ADA can be fired for speech that isn’t a matter of public concern

· Rankin: sheriff’s secretary can’t be fired for saying that she hoped Reagan was killed

· National Treasury Employee’s Union: gov’t can’t prevent employees from receiving money for speeches because it’s a significant burden and the gov’t interest is small (to prevent bribery… but the employees at issue here weren’t high up enough).
· Political Activity by Gov’t Employees

· Individuals don’t have a right to public employment, but once they have it it can’t be removed for political association or beliefs.

· Except, policymaking positions.

· Can prevent federal employees from taking significant part in political campaigns (Mitchell)

· Government-Sponsored Speech

· The government can give out money based on content, but not on viewpoint.

· Spieser: law invalid which required vets who wanted benefits to sign a paper saying that they didn’t advocate violent overthrow of the gov’t.  Same thing as restricting the speech.

· Government isn’t required to subsidize lobbying, so it can choose not to fund groups with a political lobbying component, but they can split into two groups (Regan)
· Can’t take money away from PBS because it editorializes, PBS can’t split (FCC v. League of Women Voters)

· Can take into account “standards of decency and respect for diverse views and beliefs of Americans” because it will take quality into account when funding art.  Again, limited funds. (Finley)

· Conditions on Speech

· Gov’t can choose not to subsidize doctors telling patients about abortion.  There are limited funds and gov’t can choose what to subsidize (Rust)

· But it can’t refuse to fund anything that has a Christian perspective (Rosenberger)

· Can’t condition funds for lawyers who represent clients upon them not trying to change existing law (Velasquez)

Compelled Speech

· Can’t make a citizen into a compelled mouthpiece of the state (Barnette) – pledge
· Citizens can’t be made into mobile billboards (Wooley) – live free or die

· Can’t prohibit anonymous handbills (Talley)

· Right of Reply

· Newspapers can’t be compelled to give space for reply to their assertions (Tornillo)

· But broadcasters can, limited bandwidth (Red Lion)

· Private Property

· Federal Constitution says a mall is a private place.  But NY and Cali say it’s public under state constitution (Pruneyard)

· Parade

· Hurley: can’t force parade organizers to include a group

Freedom of Association

· State cannot condition public employment on the basis of giving up a right to advocate, or membership in Communist Party (Keyishian, Baird)
· Can’t be required to join teachers’ union, but can be required to pay equivalent fee (to prevent free riding) (Abood)

· This doesn’t extend to public university activity fees (Southworth)

· State antidiscrimination law is valid to prevent Jaycees from excluding women.  It doesn’t offend their purpose because they are a business organization, not a male-supremacy group.  They could exclude, for example, communists (Roberts)

· Similarly, in Boy Scouts of America, they can exclude a homosexual scout leader because it’s inconsistent with their morality code.

Political Campaigns
· Contributions but not expenditures can be limited (Buckley)
Freedom of the Press

· Absent an overriding interest, a trial must be open to the public (Richmond Newspapers)

· Overriding interest: undercover officer, juvenile, sex crime, national security, marital dispute

· But it must be on a case-by-case basis

· Reporters’ Privilege

· Limited Privilege in civil cases.  To overcome, gov’t must prove (Branzburg):

· Their testimony is relevant

· There is a compelling need for it

· There is no other place to get it

· NY and most other states have adopted this test.

· Must Carry: Turner Broadcasting: cable companies can be required to carry local broadcasters.  Subject to middle tier scrutiny.

Free Exercise of Religion

· A generally applicable law that has only an incidental effect of burdening the religion does not offend the free exercise clause.  Rational basis review. (Smith)
· Only the sincerity of the belief is tested, not the validity.

· If the law is aimed at the religion, strict scrutiny (Hialeah)

· But congress is allowed to regulate social duties such as marriage (Reynolds)

Establishment Clause

· Endorsement Test: Is the government endorsing a religion by its actions?  (Agostin)

· If yes, then it’s not permitted.

· Examples:

· 10 commandments in class

· Creationism in school

· Prayer in school (but permitted in University, college students are less impressionable, also permitted in legislative session)

· Voluntary religious program in school (but giving students time for it off-premises is ok)

· Funding of Schools

· Can give funding for:

· Transportation

· Books

· Lunches

· As long as there is a direct benefit to the student (v. one for the school)

· It must be part of a general program, not religion-specific.

· Context Test

· Religious icons may be displayed as part of a larger display.

· Must be secular components of display

· A reasonable passerby wouldn’t see this as an endorsement.

