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Reasonable Expectations

· People expect a return on their investment.

· Investment can be money or human capital.

· Transaction Costs

· Bounded Rationality: investors cannot plan for and anticipate every contingency that might affect their venture.

· Opportunism: one party might try to take advantage of another

· Team Specific Investment: when each asset is worth more together than they are separately.

Agency

· Generally

· Formed by mutual consent (can be formal, informal, express, or implied)

· Fiduciary duty law that the principal duty of the agent is to the principal

· If you violate the duty, you have to give up the profits (CCS v. Reilly)

· Not a violation to compete after leaving a firm, or to set up office space while still with the firm (Hamburger)

· Employment at will: creates an incentive for agent to be a good employee

· Authority

· Actual Authority

· Expressed or implied by the principal.  Authorizes agent to act within a certain sphere.  Mostly implicit.

· Apparent Authority

· Created by:

· The apparent principal’s objective manifestation,

· Which reaches a third party,

· Who reasonably believes that the apparent agent is authorized to act for the apparent principal

· Inherent Agency Power

· For the protection of people dealing with agents

· An agent’s false statements are attributable to the principal if:
· The principal is disclosed or partially disclosed, and

· A true statement concerning the same subject would have been within the agent’s actual or apparent authority

Partnerships

· General Partnership

· Formation: created any time two or more persons associate to carry on a business as co-owners and to share profits and control (UPA § 6)

· Can be express or implied, written or oral

· Elements (UPA § 7):

· Shared ownership (shared revenue is not enough)

· Shared profits is enough to create prima facie evidence of partnership.

· Duration: ends by:

· mutual consent (UPA § 29)

· death, bankruptcy, or withdrawal of any party (UPA § 31)
· Partnership must be “wound up” before dissolution (UPA § 30)

· Management:

· All partners share management

· Each partner is an agent of every other partner and can bind the partnership

· A majority vote decides ordinary matters; extraordinary matters or ones that contravene the agreement require unanimity.

· All partners are residual claimants and share in the profits.

· The partnership is a separate legal entity

· Doesn’t pay taxes.  Everything flows through.

· Transfers

· No transfers unless agreement allows or all other partners consent.
· But, a partner can transfer his interest no problem, although the newcomer doesn’t become a partner

· Joint Venture

· Limited venture, short duration

· Associates join to exploit a particular opportunity

· Must be intent

· Everyone must contribute something

· Each must have some degree of control

· Share profits and losses

· Limited Partnership

· General partners and limited partners.
· General Partner

· At least one must be residual claimant with unlimited personal liability
· manager

· Limited Partner

· liable only for amount of contribution unless they also managed the business
· if they did manage, only liable to people who reasonable believed that LP was a GP (detrimental reliance test)

· owner

· Formation: must be certificate filed with state.

· Requires at least one GP and one LP.

· Duration: lasts till GP withdraws or as long as the parties agree.

· Unless otherwise agreed, GP may withdraw at will, and LPs must have notice.

· Management:

· GPs have authority to bind the partnership as to general matters, LPs have voting authority

· Transfer:

· GP can’t transfer interest unless all GPs and LPs agree.
· Tax: can elect either flow-through or corporate tax treatment.

· Limited Liability Companies

· Formation: arises when AoI filed with state.

· Duration: at-will, or by death, withdrawal, or expulsion of member, but other members can waive this.

· Management: members exercise control or elect managers

· Liability: members/managers not liable beyond contribution

· Tax: flow-through or corporate tax treatment

· Fiduciary Duties in Partnerships

· Partners are required to put the partnership’s interest in front of their own.

· UPA § 20: duty of partners to render information on demand

· UPA § 21: partner accountable as a fiduciary

· UPA § 22: right to an accounting of partnership affairs

· Meinhard v. Salmon: partners owe each other duty of the finest loyalty, courts will protect the reasonable expectations of the parties.

· Starr: partners owe each other a duty of the highest degree of good faith and fair dealing.  In self-dealing, there is a breach of fiduciary duty, and a violation of the covenant of good faith and fair dealing.

· No duty of care under UPA, so negligent actions don’t cause a cause of action (Ferguson)

· Duty of Candor: broader than in UPA § 20.
· Must be candid about all material information

· Cannot be contracted out of the agreement

· Storch: injury not required for a breach of fiduciary duty.  Here, self-dealing.

· Covalt: no breach of fiduciary duty if a known conflict existed when partnership created
· Power to manage and bind the firm

· Responsibility for the acts of a general partner

· Jointly liable for contract claims and jointly and severally liable for tort claims

· Partnerships are liable for a partner’s wrongful act or breach of trust.

· Partners have actual and apparent authority to bind partnership

· Management and control

· All partners have equal rights in management and conduct of partnership, unless otherwise agreed.

· Decided by majority vote, extraordinary matters outside the scope of the partnership are subject to unanimous vote

· Dissolution of Partnerships

· Winding up: settling of accounts of partnership before its death.

· Partnership not terminated until wound up.

· How to dissolve

· Wrongful dissolution: partner can dissolve in violation of agreement

· Court decree of dissolution (because of misbehavior or incapacity)

· Nonwrongful dissolution

· At-will partnership: dissolve by express will of a partner.

· Termination of term or undertaking

· Expelling a partner in accordance with partnership agreement

· Death or bankruptcy of a partner

· How to wind up

· Everything is liquidated, debts paid, carryover to investors.

· Assets include:

· Contributions of partners necessary for payment of liability

· Partnership property

· Pay off:

· First, debts to creditors

· Then, debts to creditors who are partners

· Then, to partners in the amount they contributed
· Finally, to partners as profits

· Kovacic: human capital can have a price tag put on it.

· Cash v. In-kind distributions

· Default rule is judicial sale of the partnership.

· Can be an exception if the expense of a sale is high compared to the value of the property

· In-kind: parties can contract and agree to return the property to the partners after dissolution as it was contributed instead of as cash.

· Courts may compel this if it is equitable and efficient

· Problems:

· Valuation problems

· Problems with stability

· Problems with paying off creditors

· To protect against this, you could have a “partnership continuation provision” which says that ABCD continues as BCD when A leaves.  Remaining partners will buy out A for certain amount (set it artificially low so that people don’t withdraw).

· Wrongful Dissolution
· Caused by any violation of explicit or implicit term in the partnership agreement
· Partners can specify in agreement a right to dissolve

· Page: violation of good faith and fair dealing is enough to wrongfully dissolve

· Drashner: drinking, getting arrested, and withdrawal of larger sums of money than agreed are grounds for wrongful disassociation

· McCormick: court can dissociate a partner if:

· He engages in wrongful conduct that materially and adversely affected the partnership,

· He willfully or persistently committed a material breach of the partnership, or

· The partner engaged in conduct relating to the partnership that made it not reasonably practical to carry on business in partnership with that partner.

· Non-wrongful partners have the right:

· To obtain a judicial sale if they all agree

· The wrongful partner can only get judicial sale if the other partners don’t all agree.

· To obtain damages for breach

· To wind up affairs or continue the business

· Must pay wrongful partner his share minus damages

· Must indemnify wrongful partner of present and future liability

· Expulsion:
· Bohatch: bringing professional misconduct to the attention of the authorities is grounds for expulsion, despite public policy.

· Not wrongful if in accordance with partnership agreement

The Corporate Form
· Characteristics

· Separation and Specialization of function

· Shareholders provide capital and are residual claimants

· Directors and officers manage firm and are shareholders’ agents

· Limited Liability

· For shareholders, officers, and directors

· Centralized decision-making

· Free transferability for shares

· Separate, perpetual existence

· Delaware GCL
· Has rules most favorable to management as well as experienced courts

· Shares

· Common share: voting rights, residual claimant status

· Preferred share: have more of some and fewer of other rights

· Authorized stock: total number of shares that the articles permit corporation to sell

· Typically, a corporation will authorize more shares than are issued

· Outstanding stock: number of shares held by investors

· Unissued stock: authorized but not distributed

· Treasury stock: issued stock that it has re-acquired

· Stock Markets

· Efficient Market Hypothesis: information is available to the public widely and cheaply, and quickly reflected in the price of the stock.

· Semi-strong theory: market price reflects all public information

· Shareholder Powers

· They can:

· Elect directors annually

· Approve charter amendments and extraordinary items

· Vote on matters management submits to shareholders

· Remove directors with or without cause

· Suggest policy changes

· Change the bylaws

· They cannot:

· Limit the management power of directors (unless it’s in the AoI)

· Change the AoI (without the directors proposing a change)

· Proxy

· Gives another person the power to vote in the place of a shareholder.
· Annual Meetings:

· Required annually on a date designated by bylaws.

· If a corp doesn’t hold a meeting for 13 months, a court will order one on the application of any stockholder.

· Court looks to best interest of shareholder here (Schnell, HBO, Stahl)

· Mandatory notice between 10 and 60 days prior is required.

· Quorum required, default is 50%, statutory minimum is one third.

· Record date determines who votes at the meeting.

· Written Consent: default rule.  Shareholders can act by written consent if they have enough votes required for action.  Most charters take this power away.

· Directors

· Must be at least one

· Plurality election (maximizes shareholders’ right to select directors and protects the right of minority shareholders to have representation)

· Default rule: annual election
· Deviation: staggered or classified board (makes it tough to take over company in less than two years)

· Also prevents directors from being removed without cause

· Cumulative Voting: gives a person Y votes where Y = (number of shares times number of positions)

· Formula: SX / (D+1)

· S = number of shares voting

· X = number of directors you want to elect

· D = total number of directors being elected

· Removal:

· GCL § 141(k): any or all directors may be removed with or without cause by majority of shareholders, unless AoI say otherwise and board is classified

· In cumulative voting, a director can’t be removed without cause if the votes cast against removal would have been enough to elect that director in the first place using the cumulative formula.

· What is cause?

· It’s not a high hurdle.  Not doing a good job, for example.

· An attempt to take over a corporation is not a basis for for-cause removal.

· Campbell: there must be a procedural safeguard:

· Specific notice of charges

· Opportunity to present case via written statement that accompanies or precedes solicitation of proxies for removal

· Statement mailed at corporate expense

· If he loses, he will contest the outcome of the vote in court.  A long, arduous process.  Removal is last resort.  So often, we keep the staggered board and provide that directors can be removed without cause.

· Could also remove the entire board and then re-elect the ones you want to keep.

· Securities Transactions
· When an issuer sells securities to an outside investor it’s called a primary transaction.

· Regulated by Securities Act of 1934

· Applies to companies that trade on national exchange, or have assets of over $10M and more than 500 shareholders

· Except, if you’re selling to private investors that already know everything you’d have to tell them (Ralston Purina): this applies to management, but not all employees (mail room kid doesn’t know everything he needs to)

· What is an investment (and thus, what is subject to these rules?)

· Requirements (Howey Investment Contract Test):

· Investment of money,

· In an enterprise,

· With an expectation of profits,

· Solely or predominantly from the efforts of others.

· Goal is disclosure

· 10K form: annual reports with audited financials, management discussion and analysis, etc

· 10Q form: quarterly reports that contain unaudited financials and MD&A

· 8K form: disclosure of specified events that occur between periodic filings

· Mostly occurs in markets (NYSE)

· Proxy Regulations

· Forbids companies from soliciting proxies without proxy statement
· Regulates form of proxy statement and reply card

· Provides for corporation soliciting proxies to give assistance to shareholders upon request

· Provides mechanism for including shareholder proposals in proxy materials

· But it can deny anyone who doesn’t hold $2k or 1% of stock, or proposals that have received minimal support in recent years

· If corporation wants to prevent a proposal, they ask the SEC, which they hope will respond saying the SEC won’t sue them (but shareholders still can).

· Proposal Requirements

· You get 500 words

· One proposal per meeting

· Must be in on schedule

· Must not violate state law

· Must be relevant (can be denied if it relates to operations which account for less than 5% of the corporation’s assets)
· But ethical issues can be considered significant (Lovenheim)

· Nuclear plants

· Foie gras

· Activities in communist countries
· It must not deal with a matter regarding ordinary business functions (employee payroll)
· Prohibits false or misleading statements of material fact in connection with proxy solicitation

· Solicitation: any communication to a securities holder reasonably calculated to result in procurement, withholding, or revocation of a proxy

· Except communication from a shareholder saying how he’s voting and why; as well as solicitation of 10 or fewer stockholders

· Access to Corporate Records
· GCL § 220: shareholders may inspect certain documents for any proper purpose

· Includes:

· Stock ledger

· List of stockholders

· Any books or records

· Proper Purpose:

· Any purpose within the shareholder’s normal rule

· Communicating with shareholders for planned proxy contest

· Collecting information relevant to valuing shares

· Investigating alleged corporate mismanagement

· Improper purposes:

· Something socially significant but with no connection to the business

· Attempting to discover trade secrets or proprietary information

· Pursuing individual social or political goals

· Burden of Proof:

· For access to stock ledger or shareholder list, BoP is on corporation.

· For access to other records, BoP is on shareholder.

· Enforcement mechanism: lawsuit

Fiduciary Duty, Shareholder Litigation, and the Business Judgment Rule

· The Board of Directors

· Directors’ Duties
· Act by majority vote at formal meetings, no proxies, quorum required (stat min 1/3, default 1/2)

· May act without meeting if there is unanimous written consent

· Can delegate authority to committees

· Subject as a group to fiduciary duties to shareholders:

· Duty of Loyalty: prohibits director from unfairly competing with corporation, or unfairly diverting corporate resources or opportunities to personal use

· No BJR, but breach of duty of loyalty results from CoI, so that overcomes anyway.

· Duty of Care: duty to exercise skill, diligence, and care that a reasonably prudent person would exercise in similar circumstances

· Get rudimentary understanding of business

· Keep informed, go to meetings

· Engage in general monitoring

· The decision of what kind of compliance program to put in place is subject to the duty to monitor

· Maintain familiarity with financials

· Make inquiries and objections, consult counsel, resign if necessary

· Caremark: if there is undiscovered legal activity in the corporation, and the directors did absolutely nothing, they can be liable.

· Business Judgment Rule

· Assuming the board has the power to take an action, there is a rebuttable presumption that in making a business decision, directors acted on an informed basis with good faith with requisite care and the honest belief that the action was taken in the best interests of the corporation

· Elements:

· Good faith and honest belief: no conflict, no illegality, no dishonesty

· Best interests: decision must be related to furthering the corporation’s interests

· Requisite care and informed basis: procedural due care

· Can’t bring action for negligence under BJR

· Rebutting the presumption:

· Fraud

· Conflict or other breach of Duty of Loyalty (personal interest)
· Illegality

· Lack of Procedural Due Care (negligent decision-making process) – Van Gorkam – directors can be personally liable
· Lack of Substantive Due Care (decision is no-win for the corporation) (this is extraordinarily rare).
· Why do we apply it?

· Lack of institutional competence, shareholders’ assumption of risk, avoidance of overly cautious decisions, hindsight bias

· If plaintiffs overcome the BJR, the burden shifts to directors to show entire fairness (fair price and fair dealing)

· Fair price is the most important part.  Entire fairness can be found without fair dealing.

· Exculpation: the AoI can (it must be in original AoI or inserted as a fundamental change:
· Indemnify directors (GCL § 145)

· Insure directors against negligence (not intentional misconduct)

· It kicks in at the “motion to dismiss” stage

· It can’t limit the breach of loyalty to corporation or stockholders
· To whom do directors owe a duty?

· Shareholders, as well as others if:

· There is some rationally related benefit accruing to the shareholders or if doing so bears some reasonably relationship to general shareholder interests.

· NY: Has “other constituency” statute: can consider current and retired employees, creditors, customers, and communities.  Makes board decisions unreviewable.

· Corporate Opportunity

· ALI test: § 5.05(b): 

· can’t pursue it if:
· They learned of it in connection with their performance, under circumstances where they should reasonably believe the opportunity is being offered to the corporation, OR

· They learned of it through the use of corporate information or property, if the opportunity is one that the director should reasonably believe would be of interest to the corporation, OR
· It’s an opportunity which they become aware of and knows is closely related to a business in which the corporation engages or expects to engage in.

· They must first offer it to the corporation, who must reject it (by a majority of disinterested directors; or if there are none, by a majority of disinterested shareholders) for the officer to pursue it

· Delaware: Broz balancing test approach:

· A director may take an opportunity:

· If it’s presented to director in an individual and not corporate capacity

· The opportunity is not essential to the corporation

· The corporation holds no interest or expectancy in the opportunity

· The director or officer has not wrongfully employed the resources of the corporation in pursuing or exploiting the opportunity

· A director may not take an opportunity:

· Corporation has financial ability to exploit opportunity

· Opportunity is in corporation’s line of business

· Corporation has interest or expectancy

· Fiduciary will be in competition with the corporation

· Conflict of Interest:

· GCL § 144: mechanism for corporation to approve transaction despite conflict of interest where corporation makes a transaction with one of its own directors or officers
· Board decision approving transaction: plaintiff’s burden to show CoI overcoming BJR.

· Then, burden on defendant to prove show either:

· A majority of disinterested directors approve after full disclosure

· A majority of disinterested shareholders approve after full disclosure

· Entire fairness

· If the directors/shareholders approve, the burden is shifted back to the plaintiff to show waste (exchange of corporate assets for disproportionately small consideration)

· Controlling shareholders

· In parent-subsidiary transactions (where parent owns at least 50% of subsidiary), the parent owes a fiduciary duty to the minority shareholders of the subsidiary.

· A duty is also owed if the controlling shareholder dominates and controls the directors so that they are not viewed as independent.

· Therefore, we always have CoI in parent-subsidy relationships, so we don’t use the BJR, we use the lesser test of preferential treatment.

· If the plaintiffs show that the parent received something from the subsidiary that the minority shareholders did not receive, then the burden is shifted to the defendant to show entire fairness.

· Derivative Lawsuits

· Two types of action:
· Direct Action: by shareholder against company.  Can be brought by a shareholder who has suffered a unique injury.

· Derivative Action: enforcing the rights of the corporation as a whole.

· The corporation receives the recovery.

· Really two suits: a suit against the corporation for failing to bring a suit, and an action on behalf of the corporation identical to the action that the corporation failed to bring.

· Plaintiff must overcome BJR to show that it wasn’t a rational business decision not to bring a suit (facts must be alleged with particularity)

· Then you can fight about the underlying breach.

· Must rely on public information to allege with particularity

· Public filings

· Whistleblowers

· GCL § 220

· Private Investigators

· Demand Futility: demand is the process of asking the board to bring the suit.  It must be done before the suit is brought.  Demand futility occurs when it would be futile to ask the board to bring the suit.

· Requires that plaintiff shows a reasonable doubt that (Aronson):
· Directors are disinterested and independent, and

· This requires particularized facts demonstrating that at least half the board:

· Had a financial interest in the challenged transaction,

· Had an entrenchment motive, or

· Were dominated and controlled by a person interested in the transaction.

· The challenged transaction was the product of a valid exercise of business judgment

· The board can delegate to a litigation committee to decide what’s best for the company with regard to the suit.

· First, Is the committee independent and did it act in good faith after a reasonable investigation?

· If yes, it’s in the court’s discretion to go to the second step: Does the court agree that the action should be dismissed?

· But it could still refuse to dismiss based on public policy.
Closely Held Businesses

· Generally

· Minority has many disadvantages in a small corporation.

· Closely held corporations can elect not to have meetings by written consent

· Shareholder Agreements

· Director Level Agreements

· Agreements that constrain functions normally assigned to directors such as appointing officers, managing corporation, or declaring dividends

· Can provide for director-level agreements only if:
· It’s provided for in the AoI, or it’s a closely held corporation

· It must be in writing

· Note that the agreement needs a majority, but the agreement isn’t effective against any minority.

· Shareholder Level Agreements

· Agreements that constrain functions normally assigned to shareholders, like voting

· Generally valid if they relate to shareholder voting matters
· Usually they are used to make a voting bloc

· Specifically enforceable

· Must be in writing
· Some courts use a partnership analogy, but not Delaware

· Delaware: Nixon: the only way to get special “closely held” status is to elect for it.  No questions about what is and isn’t closely held.  You must also act like a closely held corporation
· Involuntary Dissolution

· Generally

· Gives an option to minority shareholder like a minority partner would have in a partnership.

· Has a buyout option so that corporation can avoid dissolution

· MCBA § 14.30: Grounds for Judicial Dissolution

· Four grounds for dissolution:

· Director deadlock in management of corporate affairs resulting in irreparable injury, or “business and affairs of corporation can no longer be conducted to shareholders’ advantage,” or

· Shareholder deadlock: have failed to elect successors to directors whose terms have expired for at least two consecutive annual meetings
· Misapplication of corporate assets

· Board has acted illegally, fraudulently, or oppressively

· Oppression: conduct that substantially defeats the plaintiff’s objectively reasonable expectations going in to the venture

· MCBA § 14.34: Buyout: the majority may elect to buy out the minority within 90 days after a filing for dissolution.  Once elected, irrevocable.  If parties cannot agree on a price, the court decides.

· The shareholders can contract ahead of time to avoid these problems.  In that case, unless the parties invite the court in (by including a good faith standard or reevaluation mechanism) it will enforce the price in the contract

The Corporation as a Device to Allocate Risk

· Creditors take a risk in that they may not be able to collect investment

· Par Value: historically, represented the legal capital of the firm

· Now, GCL § 153 allows zero or low par stock to sell for more than par value.  It can’t be more than actual value.
· Dividends:

· Permitted to be paid to the extent of corporation’s surplus or, if no surplus, out of profits for current and/or preceding years

· If dividend is more than surplus, directors are liable.

· There is a 6-year SoL for paying improper dividends

· Balance Sheet

· Net worth of a corporation = Equity = assets – liabilities

· Piercing the Corporate Veil

· This is an extreme remedy and is rarely granted.  Holds shareholders personally liable.

· Rule: pierce when shareholders, directors, or officers misuse the corporate form or when there is a shareholder attempt to inappropriately shield themselves from liability

· Three Part Test

· Shareholder dominated and controlled the corporation so that the corporation had no mind of its own (complete domination of finances, policy, and business practice with respect to the particular transaction)

· Shareholder used this control to commit fraud or wrongdoing

· Actions were the proximate cause of loss or injury

· Courts also consider:

· Closely-held vs. publicly traded (only ever done in closely-held corporations)

· Voluntary v. involuntary (contract v. tort) creditors

· More likely to pierce in cases of tort or fraud

· Enterprise liability: treats corporations under common ownership as one pool of assets if (Walkovsky): (courts sometimes do this instead of pierce to owner) 
· They are essentially part of a single business

· Separate incorporation merely isolates risk
· Failure to observe corporate formalities (not holding board meetings, not electing board)

· Commingling of assets and affairs

· Undercapitalization and purposeful insolvency

· Active corporate participation (court may pierce only some of the shareholders)

· Deception (then voluntary creditor isn’t assuming risk)

Friendly Mergers

· Benefits of merging include: economies of scale, less overhead, etc.  3 main ways:

· Statutory Merger

· Asset Acquisition/Sale of Assets

· Takeover

· Statutory Merger (GCL §251)

· Requirements:

· Both sets of directors must approve (BJR applies)

· Both sets of shareholders must approve (absolute majority of both sets of shareholders, not just those voting)

· The separate existence of the taken-over company ceases to exist and all its assets and liabilities become those of the survivor.

· Dissenters’ Rights:

· Entitled to fair market value of shares as appraised by the Court of Chancery on the day before the merger

· Stock-for-stock merger: consideration for takeover of Company A is Company B stock.

· Asset Acquisition (GCL § 271)

· Requirements:

· Selling corporation’s board must approve

· Acquiring board doesn’t have to approve, but does in order to satisfy fiduciary duty.

· Absolute majority of shares of selling corporation must vote in favor of deal

· Consideration changes hands, and the assets of the seller become the assets of the buyer; liabilities may change hands or may not.  Unforeseen liabilities may not.

· No dissenter right to appraisal.

· Seller continues to exist unless it chooses to dissolve under § 275.

· § 271 is implicated when a company is selling all or substantially all of its assets

· Triangular Merger

· Same as statutory merger, except B is bought by a subsidiary of A created expressly for the merger.
· No dissenting shares, so no appraisal rights in shareholders of A

· Benefits

· Liabilities are held by Sub-A

· Newly acquired subsidiary is easier to sell

· No dissenting shareholders

· Must work out exchange rate for A stock and B stock

· The two parties are B and Sub-A, both need board and shareholder approval

· Market Exception

· GCL § 262(b): shareholders don’t get appraisal rights if:

· Shares are traded on a national stock exchange or listed on NASDAQ, or

· If shares are held by more than 2000 shareholders.

· They get the appraisal rights back if they don’t receive as consideration:

· Stock in the survivor

· Publicly traded stock in another corporation

· Cash in lieu of fractional shares

· Any combination of the first three

· Note that for cash consideration, there is always appraisal

· Short Form Merger

· GCL § 253: parent can merge subsidiary into itself, without shareholder vote, if parent owns more than 90% of the shares.  Minority shareholders of subsidiary get appraisal rights (exclusive remedy)
· De Minimis Merger

· GCL § 251(f): if there is no significant change to AoI, or change in stock value, no vote or appraisal needed.  Little consequence to shareholder.

· De Facto Merger

· Structured as a sale of assets even though a merger is accomplished.

· Equal Dignity Doctrine: DE loves certainty.  Not treated as a statutory merger, treated as a sale of assets.  So there is no “de facto merger.”
· Cash Out Merger

· Where controlling shareholder tries to get rid of minority

· A company shareholders get shares of B, B company shareholders get cash.

· Remedy for minority is appraisal, recission, or recessionary damages
· Delaware Appraisal: Weinberger:

· Plaintiff has initial burden of alleging specific acts of fraud, misrepresentation, or other misconduct (self-dealing, waste, etc).  If they can’t meet this burden, they fall back on appraisal.

· If they can meet the burden, defendant must show entire fairness by showing that there was approval by a majority of minority shareholders, a full disclosure, and a fully informed vote

· If defendant can meet that burden, shifts back to plaintiff to show that the transaction was not entirely fair (fair price, fair dealing).
· Always incentive to bring fiduciary duty action, because appraisal rights are always valued as of the day before the merger.

Hostile Takeovers
· Generally:

· Good things: disciplinary hypothesis, synergy hypothesis

· Bad things: exploitation, overpayment, people could lose jobs

· Methods:

· Proxy Contest

· Tender Offer

· Defenses:

· Poison Pills, White Knights, etc.

· Target directors have the benefit of the BJR if they show reasonable grounds to believe that the hostile bidder is some threat to a corporate policy (this is enhanced scrutiny) (Mathes/Unocal)
· Initial burden is on directors to show their decision was in the corporation’s best interests, not to protect their jobs

· Then, proportionality review: defense must be reasonable in relation to threat

· Target directors need not treat different bidders equally, as long as unequal treatment is based on good faith and they’re trying to get a better price for shareholders.

· Once breakup is inevitable (board initiating bidding process, or initiating change in long-term strategy, or fundamental change in control is contemplated), target directors become auctioneers (Revlon).
Disclosure and Corporate Governance

· Securities Act of 1933:

· Disclosure-based, not merit-based

· Preempts state law

· Requires registration or exemption
· Creates public and private causes of action

· Ralston Purina: tried to get exempted because was only selling to employees, but the employees weren’t sophisticated enough so they can’t fend for themselves
· Security

· Any stock, bond, note, etc

· Securities Exchange Act of 1934

· Regulates the market itself

· Created the SEC

· Report-Filing

· Securities Fraud

· Rule 10b-5 creates private right of action

· Standing: must have been someone that DID buy or sell, no would have or could have.

· No privity requirement

· Requires: some deception or manipulation by corporation
· Once disclosure has occurred, fairness is a minor concern

· Materiality:

· Mixed question of law and fact

· 2 Definitions:

· If there is a substantial likelihood that a reasonable investor would consider important in deciding how to vote or how to buy or sell

· If there is a substantial likelihood that it would have been viewed by a reasonable investor as having significantly altered the total mix of information available

· Fact-Specific balancing test: a function of the probability and the magnitude of the event

· Mere possession of material nonpublic information does not implicate a duty to disclose

· But a minority of courts hold that there is a duty to update

· If an insider trades on material nonpublic information, the corporation may have a duty to disclose

· Scienter: there must be an intent to deceive, manipulate, or defraud.  Recklessness is sufficient.  No liability for aiding and abetting
· Causation: lie must have caused loss (wouldn’t have bought or sold but for lie)

· There must be reliance.

· Fraud on the Market theory: misleading statements will defraud investors even if they don’t directly rely (efficient markets hypothesis)

· Elements:

· Publicly disclosed material misrepresentation

· Security trades in efficient market

· Plaintiff purchased security between misrepresentation and revelation of true information

· Damages: how much did the lie relate to the stock price?

Insider Trading

· 10b5 is the main weapon.

· Officers, directors, and 10% shareholders are required to disgorge profits from purchase/sale or sale/purchase within 6 months

· Rule 14e-3: prohibits insider trading in tender offers

· Trading on the basis of material nonpublic information concerning a public tender offer 
· 2 models:

· Classic

· Insider is officer, director, fiduciary, lawyer.  Insider can trade shares or tip a tippee.
· Duty is to corporation

· Misappropriation (O’Hagan)
· Insider gets info from his corporation and trades on that info

· Duty is to source of info

· Mere possession of information doesn’t require duty to disclose or abstain (Chiarella)
· Tippee Liability

· Derivative liability, arises from the tipper.  Tippee must know or should have known about breach of tipper’s duty.

· Tipper is liable even if he doesn’t trade, as long as tippee trades.

· Insider must have anticipated some gain from the tip

· No Breach of Duty if info given to outside firm for corporate purposes

