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I.  Promises and Remedies

*Contract(a legally enforceable promise.  

*Promise—A statement or conduct by someone that implies that a commitment has 


  been made


*For a promise to become a contract, there must be a promise + something else:



(Promise + Detrimental Reliance



(Promise + Mutual Consideration



(Promise + Obligation (or moral obligation)

*4 Types of Enforceable Promises (Contracts):



1.  Promise + Consideration


2.  Promise + Antecedent Benefit



3.  Promise + Unbargained-for Reliance



4.  Promise + Form


*3 Kinds of Contracts


1.  Express—K by words




(Doesn’t have to be written, can be oral



2.  Implied-In-Fact—Agreement is manifested by the parties conduct, not words




(Look to Objective Intent—What would a reasonable person under those 



    circumstances understand the intent to have been




*Bailey v. West—There was no mutual intent to make a deal, therefore no 




  implied-in-fact K.  


3.  Implied-In-Law (Quasi-K)—Not really a K at all—No real promise/intent, 



rather the law infers a K to promote justice



(Elements:




*Benefit conferred upon D by P





*Appreciation by D of such a Benefit—To acknowledge that is occurring, 




  OR has to be an excuse for not telling D





-Bailey—problem for P—minute D knew he was caring for the horse 






  he said NO




(These Ks prevent people from unjust enrichment—Situations where it 



    would be unjust for a person to retain a benefit w/out paying for it


*Changed Circumstances—When 2 knowledgeable, competent parties enter into a 


  K, the K stands regardless of changes circumstances that might make the K less 


  attractive to 1 of the parties at the time of performance (Bolin Farms)


(Ks are not that easy to get out of—market expectations no excuse  


(Pacta Sunt Servanda—Agreements Must Be Enforced




*Promotes reliance upon Ks

*Remedies—3 Categories:



1.  Expectation Interest—Give injured party the expected monetary benefit as if 




the K had been fully performed without breach (Most Common) 




(EX:  A tells B he will give B $500 to paint his house.  B never shows up.  




    A gets another painter who will do it for $600…A would get $100—Diff. 




    between what he was going to pay original painter and what he had to pay 




    new painter




(Difference between where you END UP and where you WOULD have 



    been, had the K been fully performed  




(Usually GREATER than reliance because it includes profit



2. Reliance Interest—Putting injured party in exactly the same position as if K 




had never been made—Restores STATUS QUO




(EX:  You hire painter to paint your house, he goes out and buys $75 worth 




    of equipment in reliance of your promise.  Giving him $75 would return 




    him to the position he would be in if K had not been made



3.  Restitution Interest—Seeks to reimburse injured party for whatever benefit he



has conferred on the breaching party




(This is what you get in an implied-in-law action




(Generally the smallest measure of damages.  



*Sullivan v. O’Connor—Ps are entitled to recover out of pocket expenses for



  worsening of condition, pain and suffering and mental distress




(P does NOT get pain and suffering for 1st 2 operations—She would have 




    had this even if there wasn’t a breach


*Punitive Damages—Do see punitive damages awarded in cases that go beyond 


 
   breach—EX:  fraud



*Efficient Breach—Based on Utility




(EX:  One person offers to buy a casebook for $50 and gives the $, other 


         person comes along and offers seller $75.  Seller sells for $75 and returns 



   the $50 to person 1—More Utility for seller…even w/ breach
II.  Consideration

A.  The Bargain Requirement


*Freedom of K Theory—The essence of K is economics/free market, Ks exist to 


 
   facilitate exchange of goods and services among rational, self-interested actors.  



    (According to this theory, the law should enforce only those promises that are


       the byproducts of bargains—In CONTRAST, the law should NOT deal with 



       promises that are not the products of bargains (Gifts).  



*Substantive Fairness Theory—What matters is not the actual presence of a 



  bargain, but rather whether it is reasonable under these circumstances to hold the 



  promisor to his promise.  


*Both of these theories have a place in contemporary K law—Law holds promise 



  must be enforced by a bargain, but in some cases the law overlooks this 



  requirement  




(Was there consideration or a substitute for it?


*Consideration—A bargained for exchange.  Can be:




(Doing a Requested ACT



(Giving a requested PROMISE



(Refraining from doing something (FOREBEARANCE)


*2 Elements of Consideration:



1.  A Bargain




2.  Legal Detriment to the Promisee (Act, Forbearance, or Promise)  


*Consideration lets parties know they are about to enter into something serious


*2 Categories of Bargains:




1.  Unilateral K—Exchange of a Promise for FULL Performance




     (EX:  A promises B $50 in exchange for his casebook.  




     (EX:  A offers B $1,000 to paint a house and the only way to accept is by 




    painting the house…B CANNOT call A and say “I accept”…B has to 




    perform to accept





*B STARTING to paint A’s house makes the offer IRREVOCABLE 






  (Part Performance Rule)





(Part Performance Rule—In a Unilateral K, where the offer requires 





    performance for acceptance, offer becomes IRREVOCABLE once 





    O’ee begins to perform.  




2.  Bilateral K—A Promise exchanged for a Promise—Have a GOOD K the 




     moment promises are exchanged.  




   
 (MOST Ks are Bilateral—Offer can be accepted by any reasonable 





     means  



*Cases:



-Kirksey v. Kirksey—Brother-in-law did NOT B/K when he evicted sister-in-



  law from his land.  For consideration to exist and therefore make the promise 


  legally enforceable—Promisee must incur a legal detriment



  (A promise of mere gratuity is NOT an enforceable promise.  




-Hamer v. Sidway—At an anniversary party uncle promises P nephew $5,000




  to not drink, use tobacco, swear and play cards or billiards for money until he




  turns 21 years old.  




  (Not talking about ACTUAL detriment—P is NOT worse off




  (The surrender of a right is a promise and by continuing to abstain from 




      doing something is sufficient consideration—THUS, there was a bargain 




      here.  




-Langer v. Superior Steel Corp.—P retires from D’s company, president of D 




  company says if you refrain from working for competition we will pay you 




  $100/mo as long as you live.  D argues this was a gift, NOT a promise.  




  (Court says ENFORCEABLE because it was a bargained for exchange—P 




      refraining from working from a competitor WAS consideration




-How do you differentiate between a bargain and conditional gift?



 
(If legal detriment suffered by promise confers some sort of benefit on 





    promisor then it’s a bargain (mutually reciprocal)




-Bogigian v. Bogigian—Signing of a release by P ex-wife was an incident 



  necessary to the sale of the house, but the bargained for exchange for the 




  release of the judgment never too place—THUS P never received 




  consideration for the release from D.




  (For a release of a judgment to be valid it must be a bargained for exchange



*Consideration need NOT come from promise, CAN come from 3rd PARTY

B.  Adequacy of Exchange


-Thomas v. Thomas—P’s husband passes away, has a will, but before he dies



  he wants her to have house or a sum of money.  D executor lets P live in 



  house for 1 pound/yr—then changes his mind and tries to evict her and says 



  letting her live there was a gift.



   (Court says FORM COUNTS.  Mere motive need NOT be stated



   (The equality of consideration need NOT be equal for a K to be in place



-Haigh v. Brooks—P sold cotton to Lees on credit.  D gives P a guaranty paper



  backing up Lees’ debt.  P agrees to give D the paper back in exchange for D 



  giving P the money.  D then claims no consideration b/c a piece of paper is



  worthless.  



  (Court says this WAS good consideration.  When a party to a K does 




something that they do not have to do or doesn’t do something they have




the right to do, NO MATTER HOW SMALL, that act can constitute 




consideration and bind the other party



-Adequacy of Exchange is IRRELEVANT to consideration—As long as 



  there’s a bargain there’s consideration



-Peppercorn Theory of Consideration—All that matters is form, NOT substance



  (EX: you can sell your mansion for a peppercorn and it’s a good deal



(Cautionary Rationale—If you go though trouble of proving a bargain, 



    obviously the parties were entering into a legal relationship and were deliberate


-Apfel v. Prudential-Bache Securities, Inc.—D purchased P’s idea for issuing 


  and selling bonds when the idea was in public domain.  P lacked a property right 

  in the system.  D sought to avoid K.



  (Court says K is enforceable and has valid consideration, even if the idea 




surrounding the K is NOT NOVEL.  



(The fact that one does NOT own the subject of the K will NOT render the K 



    unenforceable  



-Sham or Nominal Consideration—If the formal bargain looks like a pretense 


  (looks like it is a sham), then it is NOT enforceable.



    *In re Green—Claimant received monthly payments and a lump sum insurance 


 
      policy deriving from an illicit affair with a married man.  K said consideration 


is $1 and other good consideration.  Basically Blackmail—paying her to keep 



quiet.




(As a general matter adequacy of consideration does not matter. BUT if the 



 deal is so lopsided that it looks like a sham, then it is NOT ENFORCEABLE.  

    -Forbearance as Consideration—In forgoing something that you have a right to 


do, you are giving up a legal right—Thus a Legal Detriment  


(A promise to give up something that you have no right to do or an invalid claim 

    is NOT a legal detriment



    *In re Green—P had no right to marry man she was having an affair w/ b/c 




it would have been illegal b/c he was already married—Therefore NO 



consideration.  The man also had NO legal obligation to pay taxes on P’s 




house—So when P gave up claim to this—NOT a LEGAL DETRIMENT




*Fiege v. Boehm—P brought claim against D for his B/K to pay expenses and 


  provide support as the result of the birth of his bastard child, upon the 



  condition that P would not bring a bastardry charge against him.  Paternity 




  test revealed it wasn’t his, so he stopped paying.  D claims not enforceable




  b/c she incurred no legal detriment since she gave up something that she had 




  no right to do.  




  (Court rules for P.  Says because her claim had a reasonable basis for 



     support and thus a bargained for exchange between the parties AND valid 



     consideration.  BUT if her belief was NOT HONEST, wouldn’t have been




     valid consideration.  



*Exceptions to the Peppercorn Theory:



-Sham or Nominal Consideration




-Unconscionability




-Forbearance—NO legal detriment if the claim was invalid





*Promisee must believe claim to be valid AND a reasonable person 





  would also believe the claim to be valid—P has to subjectively believe





  claim to be true and objective because reasonable person also would

C.  Pre-Existing Duty


-Performance or promise to perform a pre-existing duty does NOT constitute 


  consideration



  (You NEED additional consideration for a modification



  (Motivated by DURESS—Prevention of HOLD-UP GAME


-Alaska Packers Assn. v. Domenico—Sailors agreed to work in Alaska for a set s


  sum.  Once they arrived at the job they demanded higher wages for same work 



  from company rep., who told them he had no authority to alter the K.  But b/c 



  company was in a situation where it would be impossible to get other workers, 



  he agreed.  Company later refused to pay the higher wages.



  (Court says NO consideration—Promise NOT enforceable



  (There can be NO consideration for a modified K that arises from a coerced 



promise for increased compensation for performing what one is already 




obligated to perform.  



  (STANDS FOR FORMALIST VIEW, AS DOES LEVINE


-Levine v. Blumenthal—D agreed to pay certain amount of rent for 2 yrs. w/ a 



  rent increase in the 2nd year.  D was unable to pay the increase, makes verbal



  agreement w/ P to pay original rent.  P sued for the difference.


  (Court says NO consideration for the promise—D was already obligated to pay




the original rent.  



  (A pre-existing duty does NOT count as consideration


-PRAGMATIC VIEW--Exception to Pre-existing Duty Rule—Angel v. Murray 


& Restatement 89


-Angel v. Murray—City had a series of 5 yr. agreements w/ D for waste removal.  



  D twice requested additional amounts due to unanticipated increase in refuse.  



  Concerned citizen says the modifications NOT enforceable b/c of pre-existing 



  duty rule.  Court says the modified Ks ARE VALID.



  (Unforeseen circumstances are an EXCEPTION to pre-existing duty rule.  




    *New agreement must be voluntary—NOT coerced/extorted  



-Executory K—A K NOT fully performed on either side



-Restatement 2d. §89—Modification of Executory Contract



(Modifying promises must be made before K fully performed on either side




(Underlying circumstances that prompted modification must be 




    unanticipated (unforeseeable)




(Modification must be FAIR and EQUITABLE 



-UCC 2-209—Modification (NO pre-existing duty rule under the UCC)



(An agreement modifying a K needs NO consideration to be binding.




(Need GOOD FAITH (UCC contains general good faith provision)



-UCC 2-209 does NOT say so, but there is a general GOOD FAITH provision in



  the UCC(Everything in the UCC subject to this good faith requirement



-UCC 1-203—Obligation of Good Faith



(Every K or duty within this Act imposes an obligation of good faith in its




    performance or enforcement  

D.  Illusory Promises


-Problem arises in the context of BILATERAL Ks—Is there really a promise?



-Illusory Promise—leaves performance to the discretion of the p’or




(A Free Way Out




-Without MUTUALITY of OBLIGATION, there is NO consideration and the K 


  is UNENFORCEABLE



  (If one party has made an Illusory Promise, NEITHER party is bound



  (EX:  A promises to paint B’s house.  B promises to pay upon completion, “if 




he feels like it.”—There is No Consideration here b/c be had a free way out 




and therefore no commitment.  



-Conditional Promise—Subject to occurrence of some event outside primisor’s



  
control—This is GOOD LEGAL DETRIMENT


-Rehm-Zeiher Co. v. FG Walker Co.—D and P made a K for D to sell P whiskey.  


  P left a clause in the K which allowed him to avoid all obligations to make 



  purchases if for any unforeseen reason he wished to avoid delivery.  



  (Court says there was NO consideration here in exchange for D’s promise b/c




P has a FREE WAY OUT—NO mutuality of obligation—this is an 




ILLUSORY PROMISE.



  (The words “unforeseen reason” leave discretion entirely with P



  (Without mutuality of obligation there is no consideration and the K is 




unenforceable.


-Exception—2 categories of Implied Promises can render Illusory Promises 



  binding:




1.  Implied Promise to Use Good Faith (McMichael v. Price)



2.  Implied Promise to Use Best Efforts (Wood v. Lucy, Lady Duff-Gordon)


-McMichael v. Price—D promised to purchase “all of the sand P could sell,” 


  provided that it was good quality, in exchange for a discount from the market 


  price for 10 years.  



  (There WAS Mutuality of obligation here. 



  (Basic Test—Can both sides breach?  Both sides here were able to breach and 



      thus there was a mutuality of obligation.  



  (Express implication from the facts:  P would be able to sell a substantial 



      amount of sand and that it would be absurd to make a K to sell sand to 




someone who was never going to need it.  




*Implied Promise to Use Good Faith


-UCC 2-306(1)—Outputs and Requirements



(A term which measures the quantity by the output of the seller or the 




    requirements of the buyer means such actual output or requirements as may




    occur in GOOD FAITH.  




(Except that no quantity unreasonably disproportionate to any stated 




    estimate or in the absence of a stated estimate to any normal or otherwise 




    comparable  prior output or requirements may be tendered or demanded.  


-Omni Group v. Seattle-First National Bank—P will receive feasibility report 



  from an architect.  If report was satisfactory P will give D notice w/in 15 days.  P



  decided to waive report.  D refuses to sell—said waiver made promise illusory.



  (Court says this is NOT illusory—making a promise dependent on a condition 




does NOT make it illusory.



  (Implied promise by P to use good faith in determining whether land is 



feasible or not—If P is honestly satisfied, then it must pay, even if it doesn’t 



feel like it




*Court says SUBECTIVE good faith matters here—BUT problem is 



  would have to use objective components to judge this (reasonable person)



-Wood v. Lucy, Lady Duff-Gordon—D makes agreement w/ P to promote her 



  fashion label.  In exchange for exclusive agency, D would promote P’s 



  trademarks, but never exclusively to promise work.



  (Court said Mutuality CAN be IMPLIED based on the terms of K—K implied



that D would use his best efforts to promote P. Therefore D mad a 




commitment and therefore CONSIDERATION.

E.  Moral Obligation/Past Consideration


*Split In Authority—NY RULE—If promise for past consideration is in 


  
WRITING then it is VALID if it would have been a valid consideration, 



but for the time it was given or performed


*Traditional Rule:  Anything that happened before the promise was made can 


  NEVER be consideration for the promise.



   (EX:  A saves B’s life…afterwards B promises to pay A because A saved his 



      life—NO consideration, B’s promise is only a gift.  



*Mills v. Wyman—P took in D’s sick son.  When the son died D wrote P 



  promising to pay expenses for the son’s care.  Son was 25—father no longer 


  obligated to pay his expenses.



  (NO CONSIDERATION because D had no pre-existing obligation.



  (A moral obligation CANNOT create a binding promise



*Harington v. Taylor—Wife about to decapitate D husband, P comes in and gets 



  in the way and saves D’s life—D says he will compensate him for saving his life




(No Bargain Here—Humanitarian and voluntary act followed by a promise 





is NOT valid consideration


*Restatement 86—Represents OPPOSITE view—In some circumstances its too 



  harsh to apply the Past Consideration Rule—PREVENT INJUSTICE  


*Restatement 2d. §86—Promise for a Benefit Received



(1) A promise made in recognition of a benefit previously received by p’or 





from the p’ee is binding to the extent necessary to prevent injustice.  




(2) NOT binding under Subsection (1):




*If p’ee conferred the benefit as a gift or for other reasons the p’or has not





  been unjustly enriched; OR





*To the extent that its value is disproportionate to the benefit  



*Restatement 86 would NOT apply to Mills—Father received NO benefit, In 



  Contrast, It WOULD APPLY to Webb


*Webb v. McGowan—P in trying to save D’s life seriously injured himself.  D 



  promised to pay P a stipend for life and later ceases payment. Court HELD—


  saving D’s life in combination w/ the promise to pay results in consideration and



  an ENFORCEABLE K.



*Material Benefit Rule—Direct material (antecedent) benefit, it is sufficient 


  consideration for a subsequent agreement to pay for the service.  



  
(Webb—Court said saving of D’s life was a MATERIAL BENEFIT
III.  Promissory Estoppel

*Great EXCEPTION to the bargain rule—A substitute for consideration

* Even if promise is not a product of a bargain, it may be enforced if it lead P to 

   REASONABLE RELIANCE that was FORESEEABLE by D


*Damages are typically the Reliance Interest—Put P’ee in position he would have 


  been in if promise had not been made

*Ricketts v. Scothorn 


-Grandfather gives P promissory note to give her a set annual sum so that she 


  would no longer have to work.  P quits job relying on this promise and 



  grandfather pays 1 year interest on the note.  P goes back to work and 



  grandfather agrees—does NOT repudiate his promise, he just doesn’t have the 


  money.  Upon his death P sues his executor.



   (There is NO BARGAIN here…Bargain would have been “If you quit, then I 



       will give you the money.  



-Court allows P to recover, Even though this was a GIFT and there was NO 



  consideration


-Grandfather took certain actions to INDUCE P to quit her job—In fact he 



  intended that she would quit on the basis of his promise.



-Reasonable person in his position would have expected her to quit work based



  on such a promise…Therefore D is Estopped from resisting payment on the 



  grounds of lack of consideration.  



-Detrimental Reliance—P was injured as a result of her reliance on D’s promise


*Charitable Situations—Different Standards, NO consideration or reliance needed



-Allegheny College v. Nat’l Chautauqua Bank—D promised to pay P $5,000 for 



  a scholarship fund in D’s name.  D made partial payment and later refused to pay



  the balance.  



  (Court says—IMPLICIT deal here—D would give the $ and P would name the 




scholarship after her—NO EXPESSS promise here by P, but college at least



impliedly promised to name it after her.  



  (Promised to charitable organizations need to be enforced—Policy Concerns


  (Don’t Need Reliance to make promises to charities enforceable

*Restatement 2d. §90—Promise Reasonably Inducing Action or Forbearance


(1) A promise which the P’or should reasonably expect to induce action or




forbearance on the part of the P’ee or a 3rd party and which does induce such 



action or forbearance is binding if injustice can be avoided only by 




enforcement of the promise.  Remedy for breach may be limited as justice 




requires.  



(2)  A charitable subscription or marriage settlement is binding under Subsection 




 (1) without proof that the promise induced action or forbearance.



*Restatement 2d. §90 Has 4 Elements:




(A Promise




(Reasonable expectation to induce reliance on the part of P’ee





-Reliance can be Affirmative OR Negative (forbearance)




(Actual Reliance




(Binding if Necessary to AVOID INJUSTICE  

*Cohen v. Cowles Media Co.—D Newspaper told P that his name would be kept 

  confidential in order to receive certain info. Newspaper reveals source as P. 
 
  
  Same day articles were published, P was fired. P Brings lawsuit against D.   



(Not a legally enforceable K—Parties never expected this



(Court says ENFORCEABLE b/c of PE—General practice in newspaper 




 business is not to reveal sources—Thus, the only way to avoid injustice is by




 enforcing the promise.


*Grouse v. Group Health Plan, Inc.--Group Health offered P a position, P accepted. 
  
  Then receives another job opportunity, declines, & quits his current job b/c he 
  
  thought he def. had a job at Group Health. D rescinded the offer and P had trouble 


  finding a comparable job.  



(D’s promise was ILLUSORY—“we will hire you as long as we feel like it”



(Court get around this—Implied promise to give him an opportunity to do the



    work



(Court gives him the Reliance Interest—P can show he lost wages from his last 




job and from the job offer he turned down in reliance on D’s promise

-Exceptions to Consideration Requirement:

(Peppercorn Theory: Substance Does Not Matter



*UNLESS a Sham



*UNLESS unconscionable


(Pre-Existing Duty Rule


*UNLESS modifications in GOOD FAITH


(Illusory Promise


*UNLESS Implied Promise


(Past Consideration:  Past Benefits Conferred are NOT Consideration for a Promise  



*BUT Restatement 2d §86—Sometimes it’s enforceable—Need Material Benefit

(Bargains Good, Gifts Bad, Right?


*UNLESS Foreseeable Detrimental Reliance(Promissory Estoppel)  
IV.  Statute of Frauds 

-For certain kinds of Ks and agreements the court will require some Written Proof

  that the K was actually made.  


-Kinds of Ks that fall WITHIN SOF:


1) K for the Sale of GOODS, for $500 OR More (If exactly $500, falls w/in SOF)

2) Transfer of an interest in REAL PROPERTY, with a duration of MORE 


THAN
1 year



(EX:  A sells Blackacre to B for $400—WOULD fall w/in SOF and require 




a writing



(1 year lease—NOT w/in SOF b/c duration isn’t MORE than 1 year


3) Service K that isn’t capable of being fully performed w/in 1 year from the date 



the K is made.  



(Any time K is for a Fixed Period of time that is MORE than 1 year, it is 



within the SOF



(BUT…X agrees to work for Y for duration of X’s life…NOT w/in SOF 




b/c X could die tomorrow—Lifetime K NEVER within SOF



(Capable—Something that is that is theoretically possible to accomplish 




with UNLIMITED RESOURCES




*EX:  K to build a power plant.  You know its going to take 7 years to 




  build.  BUT w/ unlimited resources, it can theoretically possible to 




  build within 1 year



(K entered into March 2005, performance date December 2006—WOULD 




fall within SOF because performance occurred 1 year after SOF


-4 OTHER categories that fall WITHIN SOF:


1) Promise in consideration of Marriage (PRENUPTIAL AGREEMENTS)



2) Surety—Promises to pay the debts of another



3) Executor to pay the debts of the estate from her OWN assets


4) Land


-Valid Exceptions when a K does NOT meet SOF writing requirements:



1)  Part-Performance—if there is a transfer in real property for more than 1 




year and there is part-performance, Then DON’T need a writing.  Need 2 




out of 3:



1.  Buyer has made payment in whole or in part




2.  The buyer is now in possession of the property




3.  The buyer has made permanent improvements



2) A Service K that cant be fully performed w/in 1 year—Part-Performance




is NEVER enough



(ONLY full-performance will do, HOWEVER law allows recovery in





quasi-K or reasonable value of benefits already conferred (not K price)

A.  UCC 2-201—K for the sale of GOODS $500 OR more


(1) K for the sale of GOODS for the price $500 or more is NOT enforceable 




unless there is some sufficient writing to indicate a K has been made, which is 



signed by the party against whom enforcement is sought. A writing is NOT




INSUFFICIENT b/c it omits or incorrectly states an agreed upon term but




the K is not enforceable beyond the quantity of goods shown in such writing.



(2) Between Merchants if w/in a reasonable time a writing in confirmation of the 




K and sufficient against the sender is received and the party receiving has 




reason to know its contents, it satisfies the requirements of Subsection (1) 



against such a party unless written notice of objection to its contents is given 



w/in 10 days after it is received.   



(3) A K which does not satisfy the requirements of Subsection (1) but which is 




valid in other respects is enforceable




(a) If the goods are to be specially manufactured for the buyer and are not 





suitable for sale to others in the ordinary course of the seller’s business 




and the seller, before notice of repudiation is received and under 





reasonable circumstances which indicate that the goods are for the buyer, 




has made either a substantial beginning of their manufacture or 





commitments for their procurement; OR




(b) If the party against whom enforcement is sought admits in court that a K 





for sale was made, but the K is not enforceable under this provision 






beyond the quantity of goods admitted; OR




(c) W/ respect to goods for which payment had been made and accepted or 





which have been received and accepted.


-UCC 2-201 Analysis



*Goods—MOVEABLE OBJECTS at the time of sale





(NOT money/annuities 




*Mixed K—EX: K to sell AND install a rug





(Predominant-Factor Test—What was the predominant factor in the 






transaction.





(In this example the sale of the carpet is Predominate b/c the installation




 
comes along w/ the carpet





(OPPOSITE EX—Hire someone to paint your house—The service of 





    painting your house is more important than the cans of paint themselves



*The writing does NOT have to contain all of the material terms





(All you need to have in the writing is the QUANTITY TERM



*Valid EXCEPTIONS if K doesn’t meet writing requirement:





(Part-Performance—Buyer accepted some of the goods or paid for some 






or all of the goods.  






*ONLY applies to goods buyer has already accepted/paid for—NOT 






  ENTIRE K





(Specially Manufactured Goods—Under certain circumstances





(Policy Question—Are the circumstances such that we should let the 






seller off the hook for not getting it in writing?





(Written Confirmations—Make an Oral K, 1 party sends written 




  

confirmation in specified time, other doesn’t—K ENFORCEABLE




  


*Good Faith Idea


-What sort of Writing SATISFIES SOF Requirement:




*Requirements Informal—Can be written on Scratch Paper




*Writing must be Signed by or on behalf of the party against whom 




  enforcement is sought (Can by AGENT and ELECTRONIC)


-Content of Writing—What Does the Writing Have to Say:



*Writing has to identify subject matter of K




*Has to reasonably establish that a K has been made




*Has to state Essential Terms of K to a reasonable certainty




(K NOT enforceable beyond terms stated in the writing




(If NO QUANTITY then NOT ENFORCEABLE




*NOT enforceable beyond quantity listed





*A term that measures by the output of the seller and the requirements of 




  the buyer means such quantities as required in good faith (reasonable 




  commercial standards & good faith)


-Effect of failure to comply with SOF:



(K is VOIDABLE, NOT VOID—If parties want to go through w/ it they can





*Voidable by party against whom enforcement is sought



(If  not enforceable then NO REMEDIES

*Promissory Estoppel is Traditionally NOT available when SOF has not been complied with—Would NEGATE purpose of writing requirement

*Good argument that PE DOES NOT apply to the sale of goods under

  UCC 2-201, BUT courts are split

V.  The Objective Theory of Contracts

-Promise is NOT enough—Need Promise + Bargain


-Ordinarily Agreement is reached by the Process of Offer and Acceptance


(Not Always the case, so we look for Manifestation of Mutual Assent b/c 


    sometimes parties seem to reach an agreement, but walk away w/ different



    ideas of what was said


-Embry v. Hargadine, McKittrick Dry Goods Co.—This was a busy time of the year, 


  P has limited time to get a new job.  Tells boss he needs a new K or he will quit.  


  Boss says “Go ahead, you’re all right; get your men out and don’t let that worry 
  
  you.”  P understands this to be a reappointment on the previous K terms.  Boss 


  thought otherwise.  



(Court says the Oral Promise was a VALID K.



(Objective Test—If a reasonable person, in the position of the parties, would 



understand the oral promise to be an agreement for employment, then it is a 



VALID K.  



(Court says—MEETING OF THE MINDS is NOT literally true—Don’t look



    to inner intentions (Subjective Intent)


-Usually Objective and Subjective Intent COINCIDE—Where they Don’t it is 


  EXPRESS, NOT Inner intent that counts


-Lucy v. Zehmer—D wrote K to sell land to P.  P even went out and got funding. 


  When P tried to enforce D said it was only a joke and refused to sell.



(Court said K was VALID.  



(The Mental assent of the parties is NOT a requisite for the formation of a K.  If 



    a party to a K has a reasonable belief that the other party has the requisite intent 



    to enter into an agreement when he does not, the K is STILL ENFORCEABLE.


-SUPPOSE—P Lucy knew D Zehmer was joking—P’s knowledge that D was joking 
  would PRECLUDE a reasonable person standard.  


(Regardless of outward appearances, when NEITHER party intends subjectively 




to contract—There is NO K—Here Subjective Intent would control  


-Objective Test—Look to what parties SAY rather than what they mean


(Exception:  If both parties have a different SUBJECTIVE intent from the 



    objective meaning of the circumstances—Shared Subjective Intent would 



    preclude the Objective Test.


-Cohen v. Cowles Media Co—Agreement between P and Newspaper NOT a legally


  enforceable K.—Plain that these parties were NOT thinking that they had entered 
   
  into a legally binding relationship.



(If reasonable person would understand NO legal obligation, then NO K.  
VI.  Offers

-Ordinary manifestation of mutual assent is a 2 Part Process:


(Offer followed by Assent


-Restatement 2d. 24—Offer Defined


(An offer is the manifestation of willingness to enter into a bargain, so made as 



 
to justify another person in understanding that his assent to that bargain is 




invited and will conclude it.  


-General Test—Would a Reasonable Person think that there was a manifestation of


  commitment to enter into a K?



(Look at Language/Content of Communication—CANNOT be ambiguous 



(If 1st communication contains the terms:  Reasonable, Fair, Appropriate then 




NO OFFER



(Words to indicate Offer:  Requirements, All, Only, Solely

-Lonegran v. Scolnick—D sent FORM LETTER to P.  They corresponded numerous 


  times about a specific piece of property.  After some exchanges, D sold the land to a


  3rd party.  P claims there was already a binding K in place.—Ct. Says NO Valid K

  (Unless we are reasonably sure that this man meant to commit himself, we will 



NOT bind him—Ads/correspondence about potential sale DO NOT bind person


into K—He has Power to Accept


-Lefkowitz v. Great Minneapolis Surplus Store—D placed Ad—3 fur coats and 3 fur 


  stoles for $1 each—“1st come, 1st serve.”  P was 1st both days, but D refused to sell, 


  said sale was only for women.  


  (Generally speaking, Ads are NOT offers, but solicitations for offers…BUT this 



WAS an offer

  (Ad may be considered an offer when it promises something in exchange for clear,



definite action and leaves nothing & nothing opened for negotiation.  Otherwise, 



an ad is an invitation for an offer.  


-Leonard v. Pepsico


-D advertised Pepsi points, commercial showed youth arriving to school in 



  Harrier Jet and said it was 7,000,000 Pepsi points.  P attempted to obtain the jet 



  by sending in 15 Pepsi points and a check for the amount of money needed to 


  obtain the jet.  D refused to give him the jet.


  (Ct. said—This Ad WAS NOT an Offer

      (TEST:  Would a reasonable person think Pepsi made a commitment?—NO



(An Ad, which a reasonable person would not take seriously and refers to other 



  
material is NOT an offer.


-As a General Matter, Price Quotations are NOT offers—CAN BE IF circumstances


  show it’s a response to a request for an offer (FIRM OFFER)  


-Rules of Auctions:



(With Reserve—Seller can withdraw the property at anytime before the hammer 




comes down.



(Without Reserve—Property CANNOT be withdrawn once the bidding has 



started.  



(If sale NOT advertised as w/out reserve, then its PRESUMED to be w/ reserve



(Auction is LIKE AN AD—You are soliciting bids



(Bid is the OFFER—Seller can make K by accepting 


-Equitable Life v. First National Bank—P made arrangements for sheriff’s sale of


  ranch.  Morning of sale D offered to buy ranch from P.  P’s attorney reached sheriff 


  after bidding already started to cancel the sale.  Sheriff kept bidding going until 

  someone won—Ct Said Sheriff’s Sale Did NOT Stand



(When an auction is w/out reserve seller CAN w/draw the property at any time




before the bidding ends  


-Contra Proferentem—In interpreting a K, if the language is ambiguous we construe 


  against the party WHO DRAFTED IT.  


-Offeror is the MASTER of the OFFER—He can set terms of K and the ways in 


  which the offeree can accept.
VII.  Acceptance

-Offer creates in the Offeree the Power of Acceptance


-Acceptance:



(Manifestation of Assent



(To the Terms of the Offer



(In the manner required/invited by the Offer


-LaSalle Nat’l. Bank v. Vega—P and D signed K for sale of land.  K called for 


  signature of P’s trustees which never happened.  Court says NO K because P’s


  offer was NEVER ACCEPTED.


  (A K can only be accepted by the terms and provisions that the K requires.  


-Hendricks v. Behee—D made written offer to buy real estate from the Smiths.  D 

  paid a deposit to 3rd party escrowee to cement his offer.  Before D was notified of 


  P’s acceptance, he told their agent that he withdrew the offer.


  (Court says NO K—D withdrew the offer before Smiths made a valid acceptance.


  (Acceptance NOT Valid here because it was NOT communicated to Offeror 

  (Rule—Offers can be withdrawn anytime before a valid acceptance



*BUT if offer is supported by consideration it may be IRREVOCABLE


-Bilateral K—Notice of Acceptance is NECESSARY



*Default Rule--When offer Does NOT specify if notice is necessary, notice IS 


  necessary.


-If O’or doesn’t specify what he wants, the law will specify a term for him by Default


-Ever-Tite Roofing v. Green


*D contracted w/ P to renovate his home.  When P arrived there was another



  company there doing the work.  P says D b/k…D says NO K because P never 



  accepted the offer—Ct. Says P DID ACCEPT D’s offer.  



  (Bilateral K—We promise to pay you if you promise to commence 




performance.  



  (Issue 1: TIMING—O’or CAN state time to accept—BUT if they don’t then




Default Rule—Power of Acceptance Must be exercised within a



 reasonable time.  


  (Issue 2:  What Constituted Acceptance—Court says D Accepted when they 



Commenced 




Performance—Loading Truck and Driving to D’s House (They started to 



incur expenses actually related to this job)  




*In a Bilateral K—START of Performance IS ACCEPTANCE—Makes



  the offer IRREVOCABLE  


A.  UCC 2-206—Offer and Acceptance in Formation of Contract (Gap Filler)


(1) Unless otherwise unambiguously indicated by language or circumstances




(a) Offer to make a K shall be construed as inviting acceptance in any 





manner and by any medium reasonable under the circumstances;




(b) an order or other offer to buy goods for prompt or current shipment shall 





be construed as inviting acceptance either by a prompt promise to ship or





by prompt or current shipment of conforming or non-conforming goods, 




but such a shipment of non-conforming goods does NOT constitute an 




acceptance if seller seasonably notifies buyer that the shipment is offered 




only as an accommodation to the buyer.  



(2) Where the beginning of a requested performance is a reasonable mode of 




of acceptance an O’or who is not notified of acceptance w/in a reasonable 




time may treat the offer as having lapsed before acceptance.  


-UCC 2-206—Can shipment of Non-Conforming goods be acceptance?—YES and


  Immediately makes seller liable for b/k—NOT acceptance if seller tells buyer that 


  its Only an Accommodation

-Corinthian v. Lederle Labs—P placed orders with D and would be invoiced after the 

  fact.  Upon learning about impending price increase, P placed large order and 
  
  confirmed order in writing w/ D’s office.  D partially filled order and refused to fill 
  
  the rest.  COURT HELD—Partial performance was NOT acceptance


  (Offer is NOT accepted by shipment of non-conforming goods if seller seasonably


      notifies the buyer that the shipment is only an Accommodation


*Accommodation is a Counter-Offer  


-Carlill v. Carbolic Smoke Ball Co—D placed Ad saying that its product would 


  prevent influenza when used as directed.  D offered 100 pounds to anyone who 


  caught the flu using their product—Stated in Ad that they deposited the 100 pounds 


  in the bank to show their sincerity.  P used and still got the flu—D refused to pay. 


  (This WAS an offer NOT an Ad—Its clear, specific and money in the bank shows



seriousness


  (RULE—In a UNILATERAL K Notification of acceptance is Not Necessary 



under the default rule


-Glover v. Jewish War Veterans—D tells police where a murder suspect is and they 

  arrest him.  The next day she hears an award was offered for info leading to the 


  arrest.  She gave such info without knowing of the reward.  


  (Court says:  No K—CANT assent to an offer that you don’t know exists in a



Unilateral K


-In a BILATERAL K it is POSSIBLE to accept an offer w/out knowing about it



(Would a reasonable person in the position of O’or think O’ee had accepted—




But if O’or knew O’ee didn’t understand—THEN NO K

-Implied-In-Fact K—Manifestation of assent is made by conduct, not words



(Does Exercise of Dominion over Offeror’s Property constitute Acceptance?

-Russell v. Texas Co—When an O’ee exercises dominion over the subject of the 


offer, his action is generally seen as acceptance


-Ammons v. Wilson and Co.—P and D had an ongoing business relationship.  P

  would place orders w/ D’s traveling salesman and a week later goods would be 


  shipped to P.  P placed order, expecting it would ship w/in a week.  D waited 12


  days to notify P that it didn’t accept.  P brought suit for performance.  


  (Court says:  There WAS ACCEPTANCE

  (RULE:  Silence/Inaction by an O’ee can act as an acceptance in certain 



circumstances, where O’or has every reason to believe O’ee will accept



*Generally though Silence is NOT acceptance—look at Circumstances

-Restatement 2d. 69—Acceptance by Silence or Exercise of Dominion


(1) Where O’ee fails to reply to an offer, his silence and inaction operate as an 




acceptance in the following cases only:




(a) Where O’ee takes the benefit of offered services w/ reasonable opportunity





to reject them and reason to know they were offered w/ the expectation of





compensation




(b) Where O’or has stated or given O’ee reason to understand that assent may





be manifested by silence or inaction, and the O’ee in remaining silent and 





inactive intends to accept the offer.




(c) Where because of previous dealings or otherwise, it is reasonable that the





O’ee should notify the O’or if he does NOT intend to accept



(2) O’ee who does any act inconsistent w/ the Offeror’s ownership of the offered 




property is bound in accordance w/ the offered terms unless they are 




manifestly unreasonable.  BUT if act is wrongful as against O’or it is 




acceptance only if ratified by him.  


-MAILBOX RULE—An acceptance is effective when it is sent/When O’ee lets it go



*Adams v. Lindsell—By mistake Ds send offer to wrong town, as a result P 



  receives offer late.  P immediately responds, but its late b/c of D’s mistake—by 



  the time D accepts they had sold to someone else.  



  (Court Says:  Offer has accepted when O’ee PUT IT IN THE MAIL





*REGARDLESS of whether it was received by O’or


*Applies to Delayed Media


*MB Rule is a Default Rule—O’ee can stipulate conditions to NEGATE Rule


*3 Things to identify:



1.  People making the agreement are NOT in the same place




2.  Delay in the receipt of some communication




3.  Inconsistent Communications


-Restatement 2d. §63—Time When Acceptance Takes Effect


*Unless the offer provides otherwise,




(a) An acceptance made in a manner and by a medium invited by an offer is 





operative and completes the manifestation of mutual assent as soon as put





out of the Offeree’s possession, WITHOUT regard to whether it reaches 




the O’or; BUT




(b) an acceptance under an option K is not operative until received by O’or  


-Rejection by O’er NOT effective until O’ee RECEIVES IT  



*EX:  A mails offer to sell car, then mails revocation the next day.  BUT before



  revocation arrives at B’s house, B already sent acceptance—THUS, there IS an



  agreement

VIII.  Counteroffers 

*Minneapolis & STL RWY Co. v. Columbus Rolling Mill Co—D offered to sell P


  2000 to 5000 tons of iron rails.  P wrote D ordering 1200 tons
of rails.  D responded


  that the order could not be taken at agreed upon price.  P later tried to accept original

  terms—Ct. said NO


  (P’s Acceptance NOT Valid—Thus, NO K.

  (P made a Counter-Offer—effectively terminated original offer so that P could 


not go back and accept it.  



*Any modification of the terms constitutes a REJECTION of the Offer


*MIRROR-IMAGE RULE—The terms of the acceptance must mirror the terms of 


  the offer to be valid.  


  (Only applies to Common Law Ks—NOT SALE of GOODS


*MI Rule is a Classical Formalist Rule—Rigid, Clear and Theoretically Unbending


*Legal Realists—DON’T Like MI RULE—People in business want to Close Deals



(ASK:  Would people in this business think there was a K or not?


(UCC 2-207 REALIST answer to Formalist MI RULE
A.  UCC 2-207—Additional Terms in Acceptance or Confirmation (Battle of the 
Forms)


(1) A definite and seasonable expression of acceptance or a written confirmation




which is sent w/in a reasonable time operates as an acceptance even though it




states terms additional to or different from those offered or agreed upon, 




unless acceptance is expressly made conditional on assent to the additional or




different terms.   



(2) Additional terms are to be construed as proposals for addition to the K.  




Between MERCHANTS such terms become part of the K UNLESS:



(a) Offer expressly limits acceptance to the terms of the offer;




(b) They materially alter it; or




(c) Notification of objection to them has already been given or is given w/in a





reasonable time after notice of them is received.  



(3) Conduct by both parties which recognizes the existence of a K is sufficient to 




establish a K for sale although the writings of the parties do not otherwise est. 




a K.  In such cases the terms of the particular K consist of those terms on




which the writings of the parties agree, together w/ any supplementary terms 




incorporated under any other provision of this act.  



*Last Shot Doctrine—Buyers acceptance of goods is construed as an assent to the 



  terms of a counter-offer.



  (EX:  On the back of seller’s form it says “our acceptance to the offer is 




conditional to your assent to any and all terms included in our acceptance.”  




Then buyer simply files away form and pays for the goods like usual.  There 




would be an IMPLIED-IN-FACT K. (Part 3 covers parties’ conduct) 




*THIS WOULD BE COVERED BY UCC 2-207(3)—Knock-Out Rule


*Knock-Out Rule—If writings don’t agree—Contradictory terms are Knocked-



  Out and replaced by UCC Gap Fillers.  




*Price terms DISAGREE(Reasonable Price at the Time of Delivery


*Textile Unlimited v. A.BMH Co.—P and D had a business relationship, where P 


  would buy goods from D via purchase order and D would respond via invoice 



  which, coincidentally contained additional terms, including an arbitration clause. 



  (Court said arbitration clause was a Counter-Offer—b/c P rejected goods as 



    
defective they did not bind themselves to additional terms.  



  (Acceptance w/ different terms ok, UNLESS acceptance is expressly made 




conditional on assent to the additional or different terms—NO K HERE b/c




on the back of D’s form it said—If you accept our yarn you agree to all of our 




terms.  


**Bilateral K—Acceptance NOT valid until O’ee NOTIFIES O’er of the acceptance


**Unilateral K—Notification of acceptance is NOT necessary 
IX.  E-Commerce (Shrinkwrap & Clickwrap) 

*Hill v. Gateway—Deals with TERMS-In-The-BOX Ks—P buys computer from D



  Ps brought suit in fed. ct. when they became aware of the computer’s shortcomings.


  D appealed—said arbitration clause was IN THE BOX and P accepted by keeping 


  computer for more than 30 days.  Ct. said K was VALID

  (Just because Ps didn’t read K and understand its terms does NOT make it any less 


valid—Ignorance of K terms is NEVER a legal defense

*Klocek v. Gateway—Facts similar to Hill but Ps ONLY given 5 DAYS to return 


  computer.  Ct. SAYS—Its not impractical to give people notice of some terms.


  (Hill is STILL CONTROLING—BUT this shows a SPLIT in opinion on 



shrinkwrap cases.  


*Specht v. Netscape—CLICKWRAP CASE—SIMILAR to shrinkwrap cases


  (Online Ks must be held to same standards as other written documents and terms



therein must also be CONSPICUOUS 

  (D’s motion to compel arbitration DENIED—If a reasonable consumer is not 



alerted to K terms, he CANNOT assent to the same


*For Electronic Bargaining to Be Credible Need:


(Reasonably conspicuous notice of existence of K terms


(Unambiguous assent to those terms
X.  Termination of Offers

*General Rule—To be effective, Revocation must be communicated to O’ee 

  BEFORE he accepted


*Dickinson v. Dodds—D made written offer to sell property to P.  Offer said it would 


  remain open until a certain date.  After offer made, P learned from 3rd party that D 
  
  changed his mind and decided to sell to someone else.  P then manifested his 
  
  
  acceptance, in the proper manner, before the deadline.  


  (D’s Revocation was VALID—Offer Lapsed because O’ee received NOTICE of


      the revocation—O’er Does NOT have to be the one to notify O’ee


*Restatement 2d. §43—Indirect Communication of Revocation


*An Offeree’s power of acceptance is terminated when the O’or takes definite 



  action inconsistent w/ an intention to enter into the proposed K and the O’ee 



  acquires reliable info. to that effect.  


*In a Close Case—Courts would lean in favor of Revocation—DON’T want to force


  people into a binding K


*OBJECTIVE—If a reasonable person in offeree’s position would think O’or is no 


  longer interested in selling—THEN REVOCATION  


*LAPSE OF TIME—Offer expires after a REASONABLE PERIOD OF TIME, or 


  by its terms IF STIPULATED

*4 Situations in Which an Offer CANNOT be Revoked:



1.  Option Contract



2.  Firm Offer



3.  O’ee has relied on an offer in a way that is REASONABLE and 




FORESEEABLE



4.  Unilateral K—Where Offer requires performance for acceptance, offer 




becomes IRREVOCABLE once O’ee begins to perform  
XI.  Option Contracts

-Option K—Makes offer IRREVOCABLE—MUST BE:



(Promise to hold the offer open



(Some payment (consideration) for that promise—You have bargained away




your right to revoke


-Humble Oil v. Westside Investment—P paid consideration to D to keep option 


  opened.  There was a deadline to accept, P gave timely notice of its intent to 


  purchase and asked that some terms in the K be amended.  P later tried to accept 


  original terms. D said this was a conditional acceptance which terminated power


  of acceptance.  


  (Court Said—This Doesn’t Revoke the offer—Option K gives optionee the right 


to negotiate until the deadline—P paid for the right to negotiate.


-If Optionee Expressly Rejects offer before deadline—NORMALLY does NOT


  terminate optionee’s power to reject w/in specified time


  (HOWEVER, if O’or relies materially and reasonably on the rejection and takes



action, then optionee CANNOT come back and accept within the time period


-FIRM OFFER—Also IRREVOCABLE.  4 REQUIREMENTS:



(Must have a sale of goods


(Express promise not to revoke



(Promise must be signed in writing



(Offer must be Made By A Merchant

-UCC 2-205—Firm Offers



*An offer by a Merchant to buy or sell Goods in a Signed Record which by its 



  terms gives assurance that it will be held open is Not Revocable, for lack of



  consideration, during the time stated or if no time is stated for a reasonable 



  time, but period of irrevocability Cannot Exceed 3 Months, any such term of 



  assurance in a form supplied by the O’ee must be separately signed by the O’or.  


-UCC got rid of consideration requirement for Option K in Sale of GOODS and 



replaced it with signed writing and merchant requirements  


-Traditional Rule For Unilateral K—O’er can revoke at any time before 



acceptance, which is complete performance in a unilateral K.


-Marchiondo v. Scheck—This is a UNILATERAL K (promise for performance)


  D made a written offer to sell real estate and to pay his broker P a commission.  D 


  gave a 6 day time period for acceptance.  D revoked before this, however P had 


  already begun performance by communicating offer to clients.  


  (Ct. Said—Partial performance in response to an offer may create an implied



promise that makes the offer IRREVOCABLE.  


-Restatement 2d. §45—Option K Created by Part Performance or Tender (For 
  
  UNILATERAL Ks)


(1) Where an offer invites an O’ee to accept by rendering a performance and does




not invite a promissory acceptance, an option K is created when O’ee tenders 




or begins the invited performance or tenders a beginning of it.  



(2) Offeror’s duty of performance under any option K so created is conditional on




completion or tender of the invited performance in accordance w/ the terms of




the offer.  

-Option K=Promise to hold the offer open + Consideration for that promise



(Part Performance Takes the Place of Consideration

-§45 is NOT Promissory Estoppel—It is a bargain/consideration principle


-Under §45 part performance gets you an OPTION K—Preparing for performance 


  gets you NOTHING (There hasn’t been acceptance yet)—You Must Begin the Act


  Requested  


-James Baird Co. V. Gimbel Brothers—D sub-contractor makes bid to supply 

  linoleum, but makes a mistake in estimating how much is needed and quotes half the 
  true price.  P makes his bid based on D’s original price.  After P won K, D refused to


  perform—Said NO K—B/C Bid is an OFFER and they revoked before P accepted


  by getting the general K.  


  (Court says NO K—offer for an exchange is NOT meant to be a binding promise 



until consideration is received.  


-Baird—TRADITIONAL RULE—Sub-Contractor can withdraw at any time before 


  the general contractor has accepted—EVEN IF general contractor relied on and used


  his bid


-Drennan v. Star Paving


*P General Contractor’s bid was lowest and they used D’s figures in their offer 



  without yet accepting D’s offer.  D argues NO K because they withdrew their 


  bid before acceptance.  



  (Court says D is LIABLE to P—The offer of a sub-contractor is irrevocable




before it is accepted



  (D’s offer induced reasonable reliance on the part of P and was detrimental 




because P had to pay more.  D could have FORESEEN that P would rely on 




its bid.  



*Drennan  Echoes Restatement §87(2)

-Restatement 2d. §87—Option K (For BILATERAL Ks And Unilateral Ks)


(1) An offer is binding as an option K if it




(a) is in writing and signed by O’or, recites a purported Consideration for the 





making of the offer, and proposes an exchange on fair terms w/in a 





a reasonable time.  



(2) An offer which the O’or should reasonably expect to induce action or 




forbearance of  substantial character on the part of the O’ee before acceptance 




and which does induce such action or forbearance is BINDING as an option K




to the extent necessary to avoid injustice.  

-Indirect Notice of a Rejection Is Valid—Esp. If O’or relies on the rejection
XII.  Indefinite Agreements

-Definiteness indicates commitment—If terms are indefinite a reasonable person 

  wouldn’t conclude that they could create a bargain just by saying yes.  


-Restatement 2d. §33—Certainty


(1) Even though a manifestation of intention is intended to be understood as an 




offer, it cannot be accepted so as to form a K unless the terms of the K are




reasonably certain.



(2) The terms of a K are reasonably certain if they provide a basis for determining 




the existence of a breach and for giving an appropriate remedy



(3) The fact that one or more terms of a proposed bargain are left open or




uncertain may show that a manifestation of intention is not intended to be 



understood as an offer or acceptance.  


-Varney v. Ditmars—D is employer and P is former employee.  D tells P he will give 


  him $5 more a week and under certain conditions “a fair share of my profits.”  D 


  fires P for not coming into work on election day—D wants fair share of profits and 


  lost salary.  


  (Court Says:  NO K here—“fair share of my profits is too vague”



*Cant give P damages if we don’t know what they are.  


  (This is the classical FORMALIST VIEW—They probably could have looked to


some industry profit-sharing standard.  

  (There is NO K—but P can collect anything he hasn’t been paid for work already



 done under a Quantum Meruit theory (Quasi-K)  


-MGM v. Scheider—D agreed to be in a film and any ensuing TV series that could 


  develop there from.  D later refused to be in the series after being fully compensated


  for performing in the film.  Only Indefinite Term is the start date for filming the 


  TV series.  


  (Court said THERE WAS A K—Courts willing to FILL IN THE GAPS to make



terms certain. 


  (Court will enforce K if there is some objective measure outside parties’ mere will 



or desire—Here they used the Industry Standard


-Contemporary Approach—K not enforceable if MATERIAL Terms Indefinite

-Joseph Martin Deli v. Schumacher—Renewal clause in lease said P could renew at


  a rate which was to be “agreed upon.”  



(Court said—K UNENFORCEABLE—Essential Rent term is too indefinite 




and court does not want to force parties into an agreement



(Had the lease said “fair market value”(would have been ENFORCEABLE


-Oglebay Norton v. Armco—2 pricing mechanisms, both failed—Now there is a K


  w/ no pricing term.  This was a Relational K—long-term relationship, couldn’t 



  possibly foresee everything, nonetheless court thinks parties intended relationship 
  
  to continue.  

  (Allow for more OPEN TERMS in a Relational K—AS OPPOSED to One Shot



Transactions at Arms Length


-Indefiniteness is very FACT SPECIFIC



(Look For—Is ambiguous term Material?  What is the relationship of the 



parties?  Was there an Objective Gap Filler?

XIII.   Pre-Contractual Liability

*Letter of Intent—Document that sets forth how negotiations will proceed.


(They are NOT Commitments—NOT ENFORCEABLE  


(Facilitate Negotiations/Help Structure an Agreement


*Empro Manufacturing v. Ball-Co.—Parties make a letter of intent.  D wants to get 


  out of the deal—P says NO we have a K.  


  (NO Commitment here—Everything here subject to a definite asset agreement, 



these parties contemplating something in the future—NOT NOW


  (Mutual Letters of Intent NOT BINDING—They leave a way out.


  (Test:  Would a reasonable person looking at this say the parties had reached an 



agreement?  (Application of Objective Theory of Ks)


*Agreements to Agree (Schumacher)—Generally NOT Enforceable



(K to Negotiate—Parties don’t promise to agree, only to sit down and try




*Obligates parties to negotiate IN GOOD FAITH


*Copeland v. Baskin Robbins—P agreed to buy D’s ice cream plant, if D agreed to 


  purchase D’s products.  D formed letter of intent, but left many terms undecided.  P 

  contended that a binding agreement had been formed—Court says this is a K to


  Negotiate—means parties have an implied duty to negotiate in GOOD FAITH.  



(K to Negotiate Doesn’t mean you have to agree



(WITHOUT K to Negotiate there is NO DUTY TO NEGOTIATE 



(Suggests—K to Negotiate will give RELIANCE DAMAGES—NOT 




Expectation

*UCC 2-204(3)—Approach to Indefiniteness  


-Even though one or more terms are left open a K for sale does NOT FAIL for



  Indefiniteness if the parties have intended to make a K and there is a 



  reasonably certain basis for giving an appropriate remedy.  


*UCC BREAKS DECISIVELY from the Traditional Approach



(Restatement 2d. ADOPTED THE UCC APPROACH


*Uses Default Rules to Fill Gaps—They are OBJECTIVE—Assume these parties 


  want what most people in the industry would want



(Also, Penalty Default Rules—Give them what the minority would want 




instead


*UCC GAP FILLERS


(Open Price Term—UCC 2-305



-Reasonable price at the time of delivery




-Price fixed by the seller/buyer must be set in GOOD FAITH







*Objectively Reasonable and Subjectively Honest



(Open Quantity Term—K would NOT be Enforceable under UCC 2-204(3) 




because there is no way to give a remedy




*UCC Does NOT Supply a Default Term For Quantity


*Classic View—NO SUCH THING as PRE-K Liability


*NEW VIEW—MIGHT be possible to Get RESTITUTION or RELIANCE


  recovery—BUT NO Expectation Damages 


(Restitution—As negotiations were going on did one party confer a benefit



on the other? (Varney—Quantum Meruit)



(Reliance—Hoffman


*Hoffman v. Red Owl—P entered into negotiations with D to enter into a franchise 


  agreement.  D induces P to do several things, but D kept changing the terms.  Finally


  P called whole deal off and brought suit for RELIANCE DAMAGES.  


  (PROBLEM—How can P sue for B/K--THERE WAS NO K

  (Ct. Said an INJUSTICE would result if P not allowed some relief—Promissory 



Estoppel is the basis on which P allowed to recover—P changed his position in


 
REASONABLE RELIANCE of D’s representations

  (P Not Allowed to recover lost profits—This would be EXPECTATION, not 


reliance and there was NEVER A K—So NO EXPECTATION for Pre-K 


Liability

  (Classic K Law would NOT have given P these damages b/c NO pre-K Liability
XIV.  Capacity

-Courts at times will REFUSE to enforce Ks because of:



(Impermissible Parties to the Agreement


(Impermissible Defects in the Bargaining Process



(Impermissible Terms in the Agreement


-These things make a K VOIDABLE, NOT VOID—Voidable at the option of the 


  party who lacks capacity, but if he wants to continue—ITS FINE 


  (If K is Void—ITS Illegal and CANNOT be went through with


-Capacity to Consent

*2 Categories:



1.  Minors



2.  Mental Impairment


*Minors—People below the legal age of majority (18 in Most Jurisdictions)



(Other party CANNOT VOID K, Only Minor Can


*Bowling v. Sperry—P was 17 yrs old when he purchased car from D.  After a week 


  the car broke down and P tried to rescind suit based on lack of capacity.


  (Court allowed the K to Be RESCINDED

  (Even if P did break car—Minor has NO Obligation to make restitution—in 


   
fact he gets his money back—only has to give back broken car if he has it


  (Adult is Responsible to ascertain minor’s age, even if minor is silent on his age


*EXCEPTIONS:



(Necessaries:  When a minor makes a K for necessaries, he has to pay a 



   reasonable price for the Necessaries (NOT the K price, but only the reasonable



   value of the benefit conferred—Quasi-K Theory)



 
*Necessaries Include—Food, Clothing, Shelter, Medical Care.  



(Ratification—Minor can RATIFY K when he comes of age.  




*After he turns 18 if he doesn’t disaffirm the deal w/in a reasonable time the 





K becomes Ratified—Can Also EXPLICITLY RATIFY K



(Misrepresentation of Age



*If minor is SILENT then risk falls ON the ADULT  




*If Minor LIES—Number of approaches

*Mental Incapacity—Line between sane and insane is more ILLUSIVE than that 


  between Child and Adult


*K made by person with a mental illness/defect is VOIDABLE


*2 Tests—



1.  Cognitive—K is voidable if person is unable to understand in a reasonable 




manner the nature and consequences of the transaction



2.  Volitional—K is voidable if person is unable to act in a reasonable manner in 




relation to the transaction and the other party has reason to know of his 



condition




(They Know what they are doing, but cant control themselves 


*Heights Realty v. Phillips—While action pending woman is adjudicated 


  incompetent.  P sues rep. of her estate to get a real estate commission.  Court said

  woman lacked mental capacity to K—K VOIDABLE at election of the impaired 


  person.  


  (PRESUMPTION of Competence for everyone—Needs to be overcome by Clear 



and Convincing Evidence


*Intoxication--Standard Rule--K made by intoxicated person is voidable, but most 

  courts say only if the other person had reason to know about intoxication. 



(In mentally incompetent person, you are at your own risk
*With mental illness: if you (seller) didn’t know and K was fair, avoidance may not     
be allowed. Some restitution in mentally impaired cases


(They MAY have to restore any benefit conferred (not like in minor cases)

XV.  Misrepresentation


*Fraud is INFINITE—Number of different ways to defraud people



(Makes it IMPOSSIBLE TO HAVE STRICT RULES


*Misrepresentation—An assertion that is not in accord with the facts that induces a 



party to enter into a K



(Can Be Innocent


*Fraud in the EXECUTION—Makes K VOID


*Fraud in the INDUCEMENT—Makes K VOIDABLE by Defrauded Party


(Concealment of Fact, Half Truths


*Vokes v. Arthur Murray—D gets P to purchase roughly $30,000 worth of dance 

  lessons.  D tells P she is doing good/has potential.  But P was a terrible dancer and 


  NOT getting better and D knew this.  P argues misrepresentation, D says Ks can 


  only be rescinded for misrepresentation based on material fact and this is opinion.


  (Court says—Expression of opinion by a party with Superior Knowledge could



be reasonably taken as an expression of fact.  


*RULE—To Rescind based on misrepresentation, the misrepresentation must be one 



of MATERIAL FACT…EXCEPT:



(Opinion of a party with Superior Knowledge (Experts)



(Fiduciary Relationship—One party puts trust in another




*lawyer/client, doctor/patient


*Innocent Misrepresentation—Person who makes the representation doesn’t know 



false—He thinks its true



(Sufficient for Rescission


*Assertion—Can be by Words OR Conduct



(Concealment



(Half-Truth—Statement is True, BUT raises a misleading implication


*Duty to Disclose—Sometimes a party REMAINS SILENT and fails to disclose an



important fact


*Laidlaw v. Organ—D is seller, asks buyer P if he knew of any reason that he should 
  charge him more.  P remains silent—even though he knew war was over and price 


  of tobacco had gone up.  


  (Generally—NO DUTY TO DISCLOSE—At least where both parties have



Equal Access to the Information.



*BUT You Can’t Engage in tricks to keep the other party from finding out

  (Represents the Traditional View  

*GENERALLY—No Duty to Disclose…But EXCEPTIONS:



(Fiduciary Relationship



(Superior Knowledge (NOT equally accessible)  



(Misstatement—May have a duty to disclose when info is necessary to correct



a previous statement that leaves the Wrong Impression



(NOT an arms-length Transaction (EX: Parties are friends, have a close 




relationship)


*Rationale For Fraud In the Inducement Defense—Freedom of K Principles—


  person who agreed did so on the BASIS OF A TRICK


*Hill v. Jones—P asks if ripple in the floor is Termite Damage, D says No its water


  damage, which is true for this particular board.  During termite inspection damage is 


  covered, inspector doesn’t see it.  D never mentions house treated several times.  


  (Court says there WAS a Duty to Disclose—Maybe not initially, but once P 



inquired there WAS a duty to disclose everything seller knew about the history of



termite infestation  to prevent an assertion of misrepresentation.  

*RULE—When a seller is aware of a material fact that could affect the value of 


  property in its possession and the facts are not readily observable—A DUTY TO


  DISCLOSE is IMPOSED.  


*Promissory Fraud—Promissor makes a promise WITHOUT INTENDING to fulfill 



it(Rare Opportunity to Get PUNITIVE DAMAGES for B/K



(Problem—Hard to Prove ONE”S STATE of MIND
XVI.  Duress and Undue Influence


-Gives us Notion that a party’s consent was NOT VOLUNTARY

-Undue Influence—Improper Persuasion—P’or was vulnerable in some way 


(Wrongful Pressure



(See this a lot in FIDUCIARY RELATIONSHIPS—Not Arms-length dealing

-Rubenstein v. Rubenstein—P conveys all of his property/money to his D wife in


  exchange for D taking care of his minor children—NO consideration, wife already 


  had a duty to do this.  P says K made under UNDUE INFLUENCE.  His child’s 


  illness made him vulnerable and D made him fear for his life.  


  (This is a married Couple—NOT AT ARMS-LENGTH


  (There WAS Wrongful Pressure—Undue Influence

-Duress—Flat out COERCION/THREATS—Improper threat that leaves the P’or


  with NO REASONABLE ALTERNATIVE



(Makes K VOIDABLE by Victim   


(Mostly talking about Economic Duress



*Was this really involuntary?




*Was there NO reasonable Alternative?


-Restatement 2d. §175—When Duress by Threat Makes a K Voidable


(1) Manifestation of assent is induced by an improper threat by the other party




that leaves the victim w/ NO Reasonable Alternative, K is VOIDABLE




by the victim.


-Austin Instruments v. Loral—D gets K from Navy, sub-contracts w/ P for certain


  components.  D gets a 2nd K, P wants to sub-contract again, if not it wont supply the 


  rest of what it owes on 1st K.  D stops delivery—P seeks other suppliers, none can


  promise to get D components on time.  P doesn’t want Navy to sue them for B/K—


  HAS to submit to P’s demands.  


  (Court says Economic Duress DID Exist—P’s threats Left D with No 



Reasonable Alternative


  (Threatened Party needs to how that it could not obtain goods from another source



and that ordinary remedy for B/K was NOT Adequate under the circumstances 

-Machinery Hauling v. Steel of WV—Distinction between threats and driving a hard 

  bargain—You CAN drive a hard bargain. Saying we wont do business with you in 


  the future is NOT econ. duress—That is NOT giving NO reasonable alternative.  



  (To prove economic duress, an existing and ongoing contractual relationship is 



generally necessary—WASN’T ONE HERE
XVII.  Unconscionability

-Unconscionable—NOT lies, NOT fraud—moral sense of the community

-UCC 2-302—If the court as a matter of law finds the K or any clause of the K to 
  
  have been unconscionable at the time it was made the court may:



(Refuse to enforce the K



(May enforce the remainder of the K without the unconscionable clause



(May limit the application of the unconscionable clause as to avoid the 



    unconscionable clause.  


-If it “shocks the conscience” then unenforceable  


-BOTH a matter of Form and Substance:



(Difference in Bargaining Power (Form)



(Unfair/Unequal Bargain (Substance)

-Williams v. Walker-Thomas—Welfare recipient and uneducated P living on public


  assistance made 14 Ks w/ P.  Terms allowed P to add new Ks to previous ones, so P


  was paying for all items as long as she was paying for one.  D paid off most items 

  and got her balance down to $164—P knew she was on public assistance yet sold


  $500 stereo anyways—She defaulted—P Sought to reposes ALL items.


  (D had very little bargaining power—Therefore Absence of Meaningful Choice



*She was UNEDUCATED, POOR, NO Knowledge of the Terms


-2 Part Test:


1.  Absence of meaningful choice on the part of 1 party (Procedural)




(Adhesion Ks—You must TAKE IT OR LEAVE IT





*Most ARE ENFORCED—Unconscionability is a RARE defense here



2.  AND K terms that are unreasonably favorable to the other party (Substantive) 




(Are the terms so one-sided as to SHOCK THE CONSCIENCE

-Jones v. Star Credit Corp.—Welfare recipient Ps agreed to pay $900 for a freezer 


  with a max retail value of $300.  Total purchase price became over $1,200.  P paid


  $620 towards the purchase.  Court found K to be unconscionable and said P is done


  paying and the K is over.  


  (Value Disparity leads to conclusion that P was taken advantage of—Look to 


Standards of the Commercial Context/Similar Ks



-California Growers—Bank charges $3 fee for certain returned deposit items, even 


  though cost of processing only $1.50—100% Mark Up


  (NOT UNCONSCIONABLE—There was free competition among banks in CA 



and $3 was at the low end of similar fees charged by other banks

-Remedies For Unconscionability:


  
(Court can Refuse WHOLE K



(Court can Sever(cut out) the Unconscionable clause and enforce REMAINDER




of the K



(Court can limit the unconscionable clause—CHANGE THE TERMS


-Ferguson v. Countrywide Credit—P signs employment K—has arbitration clause.  


  D seeks injunction to enforce employment clause.  



(Is this Arbitration Clause Unconscionable?




*Procedural—P couldn’t negotiate K—Unequal Bargaining Power (No 




  opportunity for meaningful negotiation)—DOESN’T MATTER that she 




  could go elsewhere.




*Substantive—Yes because terms extremely ONE-SIDED to employer


(Court Says—WHOLE K NOT ENFORCABLE


-Weaver v. American Oil—Court says Hold-Harmless clause is 

  
  
  UNENFORCEABLE—P Undereducated, Little ability to bargain w/ Oil Co.


  (This was a Form K—Matters only that he had No Ability to Negotiate over 



This K


-Zapatha v. Dairy Mart—Franchise K contains provision for termination by either 


  party w/ 90 days notice.  P refused to sign new franchise agreement, D terminated


  lease as allowed by the K.


  (Court says NOT UNCONSCIONABLE


  
*P had some real world experience, Declined to let lawyer review K, No unfair 



  surprise

XVIII.  Illegality and Public Policy

-Long-Standing Rule—Courts Will NOT enforce Ks that are Illegal or Contrary to 

  Public Policy—These Ks are VOID


-Illegal—K violates express provision of the law.


-Public Policy—Sometimes Ks void because they violate some judicially recognized 


  Public Policy


-If K is VOID for Illegality then there is NO enforcement—ALSO, traditionally 


  restitution NOT available where parties are Equally Guilty


-Homani—Object of K was Tax Evasion(Unenforceable 


-Sinnar—Liquor License Case
XVIIII.  Arbitration

