MATTHEW SCHIFFHAUER

CIVIL PROCEDURE

GLANNON EXAMPLES AND EXPLANATIONS BOOK OUTLINE
Minimum Contacts
-Guidelines in Applying Minimum Contacts Test:


1.  Test applies to individual as well as corporate ∆s


2.  Limitations on personal jurisdiction found in long-arm statutes are distinct 
  
     from Const. limit imposed by min. contacts test


3.  ∆ may have sufficient contacts with a state to support min. contacts jurisdiction 
     there even though she did not act within the state.


4.  Min. contacts analysis focuses on the time when ∆ acted, not the time of the 
 
     lawsuit

-Purposeful Availment—what is the “quality and nature” that makes a contact sufficient to support jurisdiction?


(∆ must have made a deliberate choice to relate to the state in some meaningful 
  
    way before she can be made to bear the burden of defending there



-Unilateral contacts w/ P or others will NOT do

-2 ways to get into Stream of Commerce:


1. Out-of-State manufacturer sells components to manufacture of finished 

  
    products outside the state.  Manufacturer then incorporates component into a 


    finished product and distributes finished product into forum state.


2.  Manufacturer sells finished products to wholesale outside the state, wholesaler


     then resells to a retailer w/in forum state, and retailer sells to the consumer.

-Court Split on stream of commerce:

(O’Connor—mere awareness that goods may end up in forum state is NOT 
 
    enough to satisfy purposeful availment.  Need clear evidence that ∆ seeks to 
  
    serve the market in particular state (ex: advertising there)


-Requires active effort to serve the forum state market to support stream-of-
 
  commerce jurisdiction


(Other Side: Sending goods into stream of commerce DOES constitute PA

-DIFFICULT to say what the law is on SOC cases today


(It is CLEAR though that if satisfy the O’Connor test, the contacts will support 


    jurisdiction, since other options require a lesser showing

-PJ rules are ∆ oriented--∏’s contacts w/ forum state will NOT do


(If ∆ has min contacts w/ forum, IRRELEVANT for PJ whether ∏ does

-PERMISSIBLE to obtain PJ over ∆ by serving her w/ summons in the state where suit is brought—even if ∆ is only in the state briefly or for purposes unrelated to the litigation

-BEFORE analyzing fairness factors, ∆ MUST be shown to have purposeful contacts w/ state asserting jurisdiction
-Court focuses on scope of the activity of the seller, rather than the predictable area of use of the product by the buyer

-PJ is NOT based on the most contacts or the best contacts but on MINIMUM contacts

-For min contacts—must have PURPOSEFUL act intended to take advantage of the benefits and protections of conducting activity in a state


(DELIBERATE in-state activity intended to exploit the local market or affect 
   
    local citizens

-Relevant to FAIRNESS analysis in Asahi would be dragged into a foreign court half-way around the world

-Once a jurisdictionally significant contact w/ forum state is found, the court must consider whether it would be fair and reasonable under all the circumstances to take jurisdiction

-INTERNET cases—is ∆ expressly targeting residents in the forum state and not just making itself accessible to everyone regardless of location?

-If ∆’s in-state acts demonstrate a deliberate effort to take advantage of the benefits and protections of the forum state’s laws, fair inference that these acts satisfy the min. contacts test.  

-Unless contacts SO substantial--∆ only subject to jurisdiction for claims related to the in-state contacts.

-“∆ may be sued in the state on this claim under the min. contacts test bc it has purposely conducted activities there, and the claim arises out of this purposeful contact.”

Statutory Limits on Personal Jurisdiction

-Even if Const. permits court to exercise PJ—ct may still lack power to call ∆ before it

-EVERY PJ issue involves a 2 STEP ANALYSIS:


1.  Is there a state statute that authorizes court to exercise PJ under the 
 

     circumstances?

2.  IF there is, ct. must ask, would it be constitutional under the due process 
  
     clause to do so?

-SOME state legislatures have granted courts full scope of personal jurisdiction permissible under the due process clause. (California)


(Would collapse the 2 inquiries into 1.

-Long-Arm Statutes—authorize courts to exercise PJ over ∆s based on specific types of contact w the forum state

-NOT every assertion of jurisdiction under a long-arm statute is automatically constitutional

-A number of provisions in enumerated LA statutes authorize jurisdiction in cases where ∆ acts outside of the state but causes an effect w/in it

-If a statute is intended to go to the limits of due process—court will interpret this language to reach all cases that are arguably w/in the statutory language and can be reached under the due process clause


(Commands liberal interpretation of the specific provisions of the long-arm 
  
    statute
-*∏’s UNILATERAL contacts w/ the forum do not create a const. basis for requiring the ∆ to defend there

-Possible for a ∆’s acts to satisfy more than 1 provision of a LA statute

-Asahi--∆ who persistently takes advantage of the opportunity to market his product in the state may fairly be called to account in the state if his product causes tortuous injury there.
Gray v. American Radiator—only requires that injury to ∏ take place in the state, not ∆’s conduct—Illinois Interp

-Satisfying Long-Arm Statute is NOT an ALTERNATIVE to satisfying const. due process analysis(NEED BOTH

-Foreseeability of harm w/ in forum state must be accompanied by conduct directed at the forum state in order for ∆ to reasonably anticipate being haled into the state’s courts( for Const test.

Challenges to Personal Jurisdiction

-Special Appearance—used in SOME STATES--∆ can appear before the court at the beginning of the action for the sole purpose of challenging its power to exercise personal jurisdiction over him


(∆ must be careful NOT to raise any other issue—court may see this as waiving 
  
    the jurisdictional objection (CANT address the MERITS)

-FEDERAL RULES—more LIBERAL approach


(D may object to PJ and raise other objections at the SAME TIME w/ out 

    waiving objection to PJ


(objection to PJ must be raised IMMEDIATELY or it is LOST
-Federal courts generally DO NOT allow INTERLOCUTORY appeals on PJ
-Full Faith and Credit Clause of Constitution—requires the courts of each state to honor the judgments of other states by entering judgments upon them and allowing out-of-state creditors to use court process to collect them


(EXCEPTION:  enforcing ct. may ALWAYS inquire as to whether rendering 

    state had jurisdiction in the original action and refuse enforcement if it did not 

-Collateral Attack—Default judgment entered in State A, person may oppose enforcement of that judgment by asserting in the State B enforcement action that State A lacked PJ over him.  

-D may not challenge PJ in enforcement action if she has already done so in original action

-RULE 12—allows ∆ to raise the jurisdiction objection along with other objections but not to raise other objections 1st and then challenge the courts PJ in a subsequent motion


(Jurisdictional Challenge must ALWAYS be raised in ∆’s 1st response to the 
  
    complaint

Subject Matter Jurisdiction

-State courts have very BROAD SMJ

-Types of cases federal courts can hear is extremely LIMITED


-Diversity Cases:  Cases between states, between citizens of different states, and 
cases between citizens and aliens


-Federal Question Cases:  cases that involve the application and interpretation of 
federal law—arises under federal STATUTE or fed CONSTITUTION

Federal Question

-Since CONGRESS has the authority to create lower fed cts.—or not to—it has long been held that it also has the authority to define their jurisdiction, w/in the outer bounds of Article III

-2 Questions to ask in determining whether suit may be filed in Federal court


1.  Is this case one which constitutionally may be granted to the federal courts, 
 
    because the power for them to hear it is granted in Article III, s. 2 of the Const?


2.  IF SO, has Congress actually conveyed jurisdiction over this type of case in a 

     federal statute?
-28 USC 1331—Authorizes jurisdiction over “cases arising under the Constitution, laws, or treaties of the US”


(Federal Courts have interpreted the reach of the statute much more 
 
  
    NARROWLY than the constitutional scope of arising-under jurisdiction 

-Cases consistently hold that 1331 applies only if ∏’s CLAIM  requires proof of federal law

-The court can raise question of Federal SMJ ON ITS OWN (sua sponte)
-NOT ENOUGH that P refers to federal law in her complaint (Mottley)

-Holmes Test For Determining when Motley’s Well-Pleaded Complaint Rule is Met:


-Suit arises under the law that creates the cause of action


(If a case meets it does “arise under” Fed Law for purposes of 1331

-BUT this test is better for determining inclusion than exclusion

-Grable—Fed. ct ought to be able to hear claims recognized under state law that nonetheless turn on substantial questions of federal law.  

(Fed issue was embedded in the state law claim and essential to its resolution


(STILL faithful to Mottley Well-Pleaded Complaint Rule—In determining 


    jurisdiction, court looks to what P must est. as part of her case

-Ex of “Substantive Federal Issue Approach”:  X sues for bad faith discharge (a state law claim), but alleges that she was fired for refusing to violate federal accounting requirements.  Although state tort law creates the right to sue, in order to prove her claim X would have to prove that she was fired for refusing to engage in conduct that violated a federal law.  

-Nothing in Article III states that cases within federal judicial power MUST  be brought in federal court

-GENERAL PRINCIPLE—cases within the jurisdiction of the federal courts may also be brought in state courts—state and fed cts have CONCURRENT JURISDICTION


(HOWEVER, Congress may provide that certain types of cases must be bought 


    in fed court

-Federal jurisdiction generally turn on the claims ∏ actually asserts, NOT on those she could have asserted but didn’t
-Supreme Court CAN review state court cases involving federal defenses—EX: Mottley
Diversity Jurisdiction

-SMJ defined by who the parties are, rather than the subject matter of the underlying dispute

-P invoking federal jurisdiction must always be prepared to show that his case is not only within the constitutional bounds of Article III §2, but has also been granted to the fed district cts by Congress in a statue


(W/ DIVERSITY—Congress granted fed cts SOME, but NOT ALL of the 

    Article III diversity jurisdiction


(28 USC §1332 is NARROWER than Article 3 §2



-§1332 has AMOUNT IN CONTROVERSY REQUIREMENT

-In ADDITION to Amount in Controversy, Need COMPLETE DIVERSITY

-Complete Diversity—ALL Ps are from different state than ALL Ds at the time the suit is brought

-Residence is NOT EQUIVALENT to domicile


(Having a residence in a state is necessary, BUT NOT sufficient to est domicile 

    for diversity purposes

-Intend to stay indefinitely in a state (subjective)


(He has NO DEFINITE INTENT to leave to make a home elsewhere

-DOMICILE—2 Factors:


1.  Presence


2.  Intent to Remain

-CORPORATIONS have TWO places of citizenship:


-State of Incorporation


-State where its principle place of business is located


(If opposing party is a citizen of either state, NO DIVERSITY

-TOTAL ACTIVITIES TEST:  determines corporation’s PPB based on all aspects of the Corp’s activity 


(Considers both the nerve center and the production activities of the corporation

-For diversity purposes, the crucial question is where the opposing parties live, NOT where they sue

-Parties on the same side of the “v.” may be co-citizens

-An ALIEN cannot become a state citizen without first becoming a US citizen or becoming recognized as a “permanent resident”

-In determining diversity, you can disregard parties who are properly before the fed court on another basis and focus on the part of the case for which diversity is the source of jurisdiction
-Court must dismiss once P adds a non-diverse party—OTHERWISE P would be able to gain access to federal court by suing diverse parties in the initial action and adding home-state Ds later on

-Date for determining diversity is the DATE OF FILING SUIT

-You don’t lose your old domicile until you acquire a new one

Amount in Controversy Requirement

-RULE—P’s GOOD FAITH claim for more than the amount required controls, unless it appears to a legal certainty that the claim is really for less


(Thus, court must find that the amount in controversy requirement is met unless 

    it is quite clear that there is no way recovery will reach $75,000.01

-Aggregation of claims RULES:

-Single P asserts 2 or more claims against single D, amounts may be added 
together to reach required amount


-Single P CANNOT aggregate amounts sought from different Ds—must meet the


amount requirement against each individually (even if 1 D meets individually)

-Different Ps may NOT add their claims together to meet the amount requirement, 
in which neither party meets the amount requirement


-As long as ONE P asserts a claim that satisfies the amount requirement, others 


MAY join as CO-Ps event though they are seeking less


(Supplemental Jurisdiction allows this—2nd claim must arise from the same 

    events

-P may aggregate his claims against a single D even if, the 2 claims are totally unrelated

-Rule that P may aggregate his claims against single D applies to claims for Separate Losses, NOT to demands for the same damages based on different theories

-If PUNITIVE DAMAGES allowed they CAN be used to meet the amount in controversy requirement
Personal and Subject Matter Jurisdiction Compared
-Courts can only hear cases that satisfy:


-Personal Jurisdiction Requirements


-SMJ Requirements


-Venue Requirements

-PJ turns on the relationship between D and the state where suit is brought 

-SMJ turns on the court’s authority to hear generic types of cases

-State courts have CONCURRENT jurisdiction over cases within federal judicial power, UNLESS Congress has made fed. ct. jurisdiction exclusive for a particular type of claim


(IN CONTRAST—Fed cts. do NOT have concurrent jurisdiction over state law 

   actions, unless the parties are diverse

-FRCP 4(k)(1)(A)—A fed ct is authorized to exercise PJ over a D who could be subjected to the jurisdiction of a court of general jurisdiction in the state in which the district court is located


(Under this rule, fed. ct FIRST looks to the statutes or court rules governing PJ in 

    the state where the fed ct sits
-When PJ is based on domicile it is IRRELEVANT than the cause of action didn’t arise there

-Diversity is NOT a substitute for PJ

-USC §1338(a)—Fed court has exclusive SMJ over certain types of cases


(EX:  copyright, patent

Removal

-Federal Removal Statute—allows D, after P has chosen state ct, to second-guess that choice by removing some types of cases from the state court to federal court


(Removal jurisdiction should be available to D only in cases where P could have 

    commenced in federal court

-28 USC §1441—only authorizes removal of state court actions of which district courts of the US have original jurisdiction


(§1441(b)—diversity case only removable if none of the parties in interest 


properly joined and served as Ds is a citizen of the state in which the action is brought
-ONLY 1 court that can host a removal action—Fed Dist Ct for the district and division embracing the state court where the action is pending
-Removal DIFFERENT from transfer of venue--§1404(a)—provides for geographical transfer from one district court w/in the federal system to another in a different state or district

(May be possible to use BOTH devices in a single suit (Piper Aircraft v. Reyno)

-In a multi-D case ALL Ds must AGREE TO REMOVE

-Removal statute provides for removal when the case becomes removable after filing of the original complaint—D has 30 DAYS from the amendment to file a notice of removal

-Parties should be disregarded in determining removal jurisdiction if there is no viable claim against them

-§ 1441(a)—authorizes removal by the D or Ds—only ORIGINAL  D satisfies this language—THUS P who is counter-claimed against CANNOT remove

-PROCEDURAL FOR REMOVAL


(D must file notice of removal in the appropriate federal district court, together w/ 

   all pleadings process and other papers on file in the state action


(Must be filed w/in 30 DAYS of receiving P’s pleading in the state suit


(Once notice is filed and state ct notified, state ct loses control of the case 


   automatically


(P can move in federal court to remand the case back to state court—this decision as 
   to whether fed court has jurisdiction is made by the federal court when P challenges
-In diversity case where P makes no specific dollar amount as to damages, §1446(a) allows D to include in his notice of removal any further allegations necessary to demonstrate his right to remove

-ONLY Ds ACTUALLY served need to join in the removal—BUT subsequently served D may move to remand to state court

-P’s motion to remand on the basis of any defect OTHER THAN lack of SMJ must be made w/in 30 days after the notice of removal is filed in federal court

Proper Venue in Federal Courts

-In addition to PJ and SMJ, VENUE must be satisfied (or waived) if a court is to hear a particular case
-STATE COURT venue provisions often provide that cases must be brought in the county where one of the parties resides or does business, where the claim arose, or where property in dispute is located

-28 USC §1391—The federal venue statute


*§1391(a)—governs venue in DIVERSITY CASES—authorizes venue in:



- Judicial Dist. where any D resides, if all Ds reside in the same state



-Judicial Dist. in which a substantial part of the events or omissions giving rise to 


the claim occurred, or a substantial part of the property that is subject to the action 

is situated; OR



-Judicial District in which any D is subject to personal jurisdiction at the time the 


action is commenced, if there is no district in which the action may otherwise be 


brought


*§1391(b)—governs all other cases—authorizes venue in:



- Judicial Dist. where any D resides, if all Ds reside in the same state



-Judicial Dist. in which a substantial part of the events or omissions giving rise to 


  the claim occurred, or a substantial part of the property that is subject to the 


  action is situated; OR


-Judicial district in which any D may BE FOUND, if there is no district in which 


  the action may otherwise be brought

-Weight of authority seems to equate an individual’s “residence” for venue purposes with DOMICILE—but this is not clearly resolved (look at DISTRICT of domicile, not state)
-“Substantial Part”—will often authorize venue for a particular suit in SEVERAL DISTRICTS

-FALLBACK PROVISIONS ONLY APPLY if there is no district anywhere in the US, in which the case can be brought under the other subsections of the statute

-Venue may be WAIVED by D, like personal jurisdiction


(D waives her venue objection by failing to raise it when she responds to P’s 
 
   complaint

-FORUM SELECTION CLAUSES—generally been held enforceable in fed courts, even if they lay venue in a district that would not be proper under §1391 (Carnival Cruise Lines v. Shutte)

(As long as thy were fairly communicated to both parties and it was chosen to be 

    accepted
-SPECIAL VENUE PROVISIONS govern many claims that appear to be covered by §1391(a) and (b)


(EX: Patent Infringement Claims, Copyright Suits, Interpleader Actions, Actions 

   against federal officials

-Another EXCEPTION—LOCAL ACTIONS—certain actions relating to interests in land, which must be prosecuted in the county or district in which the land is located 

-In BOTH §1391(a) and (b)—3rd “fall back” provision DOESN’T apply unless no federal district is a proper venue under subsection (1) or subsection (2)
-USC §1391(c)—Venue in cases involving Corp. Ds

(Not a separate venue provision----just defines Corp. Residence


(Corp. resides in any district in which it is subject to personal jurisdiction

-State with MULTIPLE districts—Corp. resides in any district in that state within which its contacts would be sufficient to subject it to PJ if that district were a separate state

**Federal venue statute DOES NOT apply to cases removed to federal court—only to those COMMENCED in federal court

PJ, SMJ and VENUE RECONSIDERED

-ALL 3 must be satisfied in order to bring suit in a particular forum

-Just because venue in cases against Corps. is proper where the corp is subject to PJ, under §1391(c), it DOESN’T FOLLOW that wherever corp is subject to PJ will be a proper venue

-Be careful to distinguish PJ analysis from diversity analysis for CORPORATIONS


(PJ—question is whether Corp’s activities in that state are so substantial and 


   continuous to make it fair to subject it to PJ for any claim


(Diversity—PPB or State of Incorporation

-TRANSIENT PJ does NOT apply to corporations—they are not necessarily “in state” just because someone who works for them is

-USUAL federal venue provisions do NOT apply in removed actions
ERIE DOCTRINE
-In situation where federal court has JUDICIAL power to hear the case, even though there is no federal LEGISLATIVE power to create the governing law—QUESTION:

(What Law should be applied in this situation?

-Rules of Decision Act—Laws of the states, except where const, treaties or statutes of the US shall otherwise require or provide, shall be regarded as rules of decision at common law in the courts of the US, in cases where they apply.  
-Erie—Federal district court, relying on Swift, concluded that it was not bound by a Pennsylvania decision and instead followed federal decisions, which held that RRs owed a duty of care to users of lateral pathways along the track.

(Tompkins recovered in fed dist ct, though he would have lost if the case was 

    brought in state ct
-Supreme Court DID NOT AGREE

-In choosing its rules of decision, the federal court must look to the body with the authority to make those rules.  


(When it comes to common law matters not w/in federal government’s delegated 

    powers, that body is the state, whether it speaks by statute or judicial decision—
 
    THUS ignoring state common law rules invades rights reserved to the states under 
  
    our federal system of divided power

-Erie RULE—In diversity cases, federal courts must apply the law that would be applied by the courts of the state in which they sit.  
-BEFORE ERIE it was GENERALLY held that the RDA required federal courts to apply state statutes in diversity cases—THUS fed ct had to apply the state rule if the leg. made it but was free to ignore it if the state supreme court did
-Under Erie—Federal court should clearly apply the state court’s interpretation of a statute


(If federal court were free to construe the statute differently, parties could invoke 

    the diversity jurisdiction to get a more favorable result

-SUPPLEMENTAL JURISDICTION—federal courts have jurisdiction to hear state law claims BUT no power to create the governing law
Ascertaining State Law

-Many cases not so squarely resolved by the case law.  

-Today, federal judges have some flexibility in determining state law—federal judge must predict how the issue before it would be decided by the state supreme court if that court decided the issue today

-ADDITIONAL OPTION:


(Certification—Allows fed ct faced w/ a thorny state law issue to certify the issue 

    to the state supreme court


-Lengthy and Expensive diversion from the federal litigation
-State judges are NOT BOUNDED by federal judges’ predictions about that state’s law when there is no other precedent

(ALTHOUGH these predictions may be very persuasive when the state judge makes 
    his decision

-Federal district courts are normally BOUND to follow the precedents of their supervisory courts of appeals

Substance/Procedure Problem
-Outcome-Determinative Test—If following a federal practice that differed from state procedure might significantly affect the result of a litigation, the court must apply the state rule instead (Guaranty Trust Co. v. York)
-Byrd v. Blue Ridge—Issue:  whether judge or jury should determine P’s status as an employee of the D.


(State law said judge, practice in fed ct was to send such issues to jury


(SC HELD—the issue was a matter of procedure as to which the federal court was 


    not constitutionally compelled to apply the state practice

-**In Byrd, BRENNAN HELD—in deciding whether to follow state law in matters of “form and mode” the federal court must consider not only the York policy of uniform outcomes in diversity cases, but also any countervailing policies that arise from the federal court’s status as an INDEPENDENT JUDICIAL SYSTEM

-Fed ct should generally defer to state rules even in matters of “form and mode” if 
they are likely to be OUTCOME DETERMINATIVE
-Hanna v. Plumer—Validity of service of process turned on whether the federal court was required to apply the state service rule instead of Federal Rule 4(d)(1)
-Modified Outcome-Determinative Test

(Warren—Whether a federal procedure rule is outcome determinative must be 

    viewed in light of the policies underlying Erie, to prevent:




1.  Forum Shopping




2.  Inequitable Administration of the Laws

-There is BOTH constitutional and statutory authority for the adoption of the Federal Rules—would be very DIFFICULT TO INVALIDATE AN FRCP

-4 Basic Types of Federal Provisions that May Conflict With State Law:


1.  A fed constitutional provision might mandate a federal court procedure that differs 
     from state law



(Here, CONST requirement PREVAILS


2.  A federal statute may govern federal practice but conflict with state law



(Hanna—Congress has the const authority to enact statutes governing procedure 



in fed cts. if, while falling in the uncertain area between substance and procedure 


they are rationally capable of classification as either (Arguably Procedural Test)

3.  A formal FRCP may conflict with state law—such as the conflicting service 

     provisions in Hanna



(FRCP APPLIES IF IT IS VALID

4.  Federal judges may develop judicial practices, that is, procedures applied as a



matter of common practice not embodied in a FR or statute, which differ from 



state law 



(Diversity court should chose state rule if difference could prove OUTCOME 


DETERMINATIVE—If leads to forum shopping/inequitable admin of laws

-Probably, “inequitable administration” will be found where using the federal approach instead of the state rule would open up a significant difference in litigation opportunity—Viewed not after the fact but prospectively

-Gaspirini—Approved Byrd’s emphasis on the importance of the federal interests as a factor in making the relatively unguided “Erie choice”

-**NO reason why, in the absence of a controlling federal rule, an action based on state law which would be bared in state courts by the state SOL should proceed through litigation to judgment in federal courts solely because of a diversity or citizenship

CHOICE OF LAW

-Courts have not opted to apply their own substantive law in all cases

-The policy underlying Erie mandates the application of the forum state’s choice of law rules as well as its substantive law.  


(Ps should not obtain an advantage due to diversity that they would not have in state 



court


(Thus, HORIZONTAL UNIFORMITY is lost between federal courts in different 



states because different states have different rules for determining choice of law
JOINDER
-P is Master of His Claim—up to P to decide who the parties to the suit will be and which claims will be asserted in the action

-FRCP 20(a)—Authorizes Ps to sue together if:


1.  They assert claims arising out of the same transaction or occurrence, AND 


2.  Their claims against the D or Ds will involve a common Q of law or fact  

-Rule 20 allows P to sue MULTIPLE Ds in a single action if same criteria met

-Rule 20(a) does NOT REQUIRE parties to be joined whenever the criteria in the rule are met


(Allows for different tactical choices by different Ps 


(If required, would create Jurisdictional Problems


(Doesn’t require Ps to proceed on same theories for joinder to be proper

-Rule 13—Counter Claims—authorizes defending party in a suit to assert claims back against a party who has claimed against him


-2 Types:



(Compulsory (Rule 13(a))—If D’s counterclaim arises from the same 



    transaction or occurrence as the claim against him, it is COMPULSORY, 


    which means that he must assert it in the original action or lose it.



(Permissive (Rule 13(b))—D may assert counterclaims that are completely 


    unrelated to the original claim—PCC will involve different events from the 


    main claim


*Court will almost certainly order separate trial for a PCC

-Rule 13(g)—Cross-Claims—Claim asserted by one party against a co-party (someone on the same side of the “v.” as the claimant.)


(Arising out of the Same Transaction or Occurrence 

(Joinder here is OPTIONAL—D can still sue separately on her claim against Co-D
-Rule 18(a)—provides that a party seeking relief from an opposing party may join with his original claim any additional claims he has against the opposing party


(NO common transaction or occurrence requirement


(authorizes a PLEADER to assert as many claims as he has against an opponent—

    DOESN’T apply only to original P 


(For CROSS-CLAIMS—must have valid CC under 13(g) FIRST before adding 

    unrelated claims


(Rule 18 may not force a P to join all his claims against D in a single action, the 

    rules of RES JUDICATA will if the claims arise out of a single transaction or 

    occurrence
-Once you have properly gotten 2 Ds into court, you may add claims you have against EITHER D, related OR unrelated
-If a single trial doesn’t make sense—Court may order a SEPARATE trial of the unrelated CC
-Rule 13(h)—Counter-claimant is authorized to bring in an additional party on the CC, so long as his claims against the added party and original P meet the requirements of Rule 20(a)—claims arise out of same transaction or occurrence AND share common Q of law or fact
-Counter-claim rules are written in general language to apply to all defending parties, NOT just original Ds
JOINDER UNDER RULE 14
-Rule 14 gives D a right to IMPLEAD new parties against whom she has claims related to the main action

-Impleaded party may be liable to D for all (indemnity) OR part (contribution) of the plaintiff’s claim against D

-Rule 14 DOESN’T allow Ds to suggest new targets for P—Rather, it allows Ds to bring in targets of their own if they may be able to pass on liability to the impleaded party


(THUS, 3rd party D’s liability will depend on OUTCOME of main claim

***Impleaded party may escape liability by defeating EITHER P’s original claim OR D’s derivative claim against her (RULE 14(a)—4th and 5th sentences)

-Impleader claim is treated like an original suit for pleading, service and other purposes

-3rd party D MAY ASSERT COUNTER-CLAIMS against 3rd party P and may implead further parties under RULE 14


(ALSO, P and 3rd party D can assert claims against each other if they arise out of 

    the same transaction or occurrence as the main claim

-TIMING—Under Rule 14—D may implead a 3rd party w/in 10 days of answering the complaint, w/out obtaining leave of court
-Always w/in COURT’S DISCRETION to refuse to entertain the impleader claim

-Impleading 3rd party D DOES NOT affect the court’s jurisdiction over the original claim

-3rd party is also DISREGARDED in determining whether venue is proper

-If liability is an EITHER/OR proposition Impleader should be DENIED

-D may implead multiple 3rd party Ds, claiming either joint or alternative liability

-D is NOT FORCED to implead 3rd party under Rule 14


(D can sue in SEPARATE ACTION for indemnity for the judgment he paid

-MUST have PERSONAL JURISDICTION over 3rd party D

SUPPLEMENTAL JURISDICTION

-28 USC §1367—Statutory basis for Supplemental Jurisdiction in federal courts

(§1367(a)—If P brings a proper federal claim or diversity claim, so that federal 

    court has “original jurisdiction,” the court may hear all the claims that are part of 

    the same “case or controversy under Article III”



-Authorizes, with certain exceptions, the courts to hear all claims that arise out of 


  the same NUCLEUS OF OPERATIVE FACTS as the proper fed claim (Gibbs)

(§1367(b)—SJ shall NOT extend to certain claims by Ps in DIVERSITY CASES:


1.  Claims by ∏ against a party joined under Rules 14, 19, 20 or 24



2.  Claims by Rule 19 ∏s 



3.  Claims by ∏ intervenors


(§1367(c)—Authorizes the court to decline jurisdiction over supplemental claims 

    for any of the 4 reasons, similar to those discussed in the 2nd part of Gibbs:



1.  Whether the state law claim predominates



2.  Whether it would require the court to decide sensitive or novel issues of state 


      law


3.  Whether hearing the claims together might confuse the jury



4.  Whether the federal issues are resolved early in the case, leaving only a state 


     law claim for decision

-3 Part Analysis for SJ under §1367:


1.  Is there CONST POWER to hear the supplemental claim under Article III §2?



(Stems from Gibbs—Const power exists if there is a proper claim w/in the 


    jurisdiction of the fed ct and the related claim arises from the same nucleus of 


    operative facts.


2.  Is there a STATUTORY GRANT of jurisdiction over the related claim?


-Look at §1367 itself




(Related claim that is part of the same case? (Gibbs test)




(Does §1367(b) TAKE AWAY SJ?


3.  Should the court decline SJ bases on the Gibbs factors?

-Kroger—because cross-claims are asserted by a D, hauled into court against his will—cross-claims would not be barred even if they abridged the complete diversity requirement
-Third party action by original D against 3rd party D must be viewed as a separate claim for purposes of determining SMJ over it

(If court would not have SMJ over it as a separate suit, it lacks independent 


    jurisdiction when brought as a 3rd party claim as well

JURISDICTION vs. JOINDER
-Though the Court has broadly authorized joinder of claims and parties under the Federal Rules, the need for SMJ provides an implicit limitation on joinder in every case.

-Need to BOTH meet joinder requirements and SMJ requirements
-Because Cross-Claims can only be asserted under Rule 13(g) if they arise from the same set of events as the main claim, they should always satisfy the test for SJ 

-Under Rule 18(a)—3rd party P may assert any additional claims he has against 3rd party D once he has asserted one claim against him that is proper under RULE 14(a)


(BUT SMJ or SJ must be proper

-Rule 24(b)—Allows a party to seek intervention if her claim shares a question of fact or law w/ the main claim

(Permissive intervention under 24(b) is always at the DISCRETION of the court


(BUT §1367(b) bars SJ over claims by persons seeking to intervene as Ps under 

    Rule 24, when exercising SJ over such claims would be inconsistent w/ the 


    jurisdictional requirements of §1332.
Service of Process in Federal Courts
-14th Amendment—Due Process—guaranties parties the basic right to notice of a court’s intention to adjudicate their rights and an opportunity for those parties to be heard before the court proceeds to do so.  
-Service of Process—service of the initial notice to D of the filing of a lawsuit against him

-FRCP RULE 4—governs service of process in federal courts.  Specifies:

(What Documents must be served on D (FRCP 4(c)(1))

(The contents of the summons (Rule 4(a))


(How the papers must be served (Rules 4(e)-(j))


(When they must be served (Rule 4 (m))


(Who must serve them (Rule 4(c)(2))


(How the requirement of service may be waived (Rule 4(d))

-FRCP 4(e)—governs service of process on an individual D, that is, a person

-Three traditional methods—Rule 4(e)(2)

1.  Personal delivery of the summons and complaint to D


2.  Leaving copies of the summons and complaint at his dwelling house or usual place 

of abode with a person of suitable age and discretion residing therein


3.  Delivering the papers to an agent appointed by D to receive service of process on 


his behalf

-4th Method—serve individual Ds under the provisions governing service on individuals in the courts of the state where the federal court sits (FRCP 4(e)(1))

-Rule 4 also authorizes 5th method of serving process on individual Ds who are served OUTSIDE the state where the action is pending


(4(e)(1)—Authorizes service pursuant to the law of the state in which service is 


effected—the state where D is actually being served
-Rule 4(h)—Methods of service of process on Corporations

(4(h)(1)—D is served anywhere in the US


-The available methods parallel the methods for service on individuals under 4(e)



-Service may be made by delivery of the summons and complaint to an officer, 


  managing or general agent of the D, or to an agent authorized to receive SOP



-Additionally service may be made by one of the methods prescribed in Rule 


  4(e)(1)—REMEMBER this means a method prescribed by the state’s law for 


  service on a corporation

(4(h)(2)—D is served outside the US

-Waiver of SOP—Rule 4(d)

(P can request that D waive formal SOP—D is supposed to return the request, thus 

    waiving formal service

(Rule 4(d)—gives D incentives to waive formal service:



-4(d)(2)—Creates duty to avoid “unnecessary costs of serving the summons”—


  presumably by agreeing to waive formal service



       **Court must impose the costs of service on a D who refuses to waive service 


w/out good cause


(4(d)(3)—Gives D who waives SOP 60 days, rather than the usual 20, to respond to 


the complaint

-CHALLENGE to SOP—Motion to dismiss for insufficiency of SOP under FRCP 12(b)(5)—Attacks the adequacy of the method used by P to give D notice of the action—NOT the power of the court to exercise PJ over him


(Proper SOP is NOT a substitute for a basis for the court to exercise PJ

-In most cases PUBLICATION IS NOT a const. adequate means of informing a D that he is being sued
-RULE 4—The Federal Long-Arm Statute

-Rule 4(k)—SOP is effective to est. jurisdiction over the person of a D in 4 

  circumstances:


  1.  Federal court is authorized to assert jurisdiction if the courts of the state in which 


  the federal court sits could assert jurisdiction over the D (Rule 4(k)(1)(A))



(Reach of PJ in a federal court is the same as the reach of PJ in the courts of the 


    state in which it sits 

  2.  Fed ct. is authorized to assert jurisdiction over impleaded parties served w/in 100 


  miles of the court house (Rule 4(k)(1)(B)) 

  3.  Over parties subjected to interpleader jurisdiction (Rule 4(k)(1)(C))

  4.  In Federal question cases, over parties who have sufficient contacts w/ the US as 


 a whole to constitutionally support jurisdiction, but whose contacts would not 


 suffice to support PJ in the courts of any state (Rule 4(k)(2))
-Also, Rule 4(k)(1)(D)—Service will support jurisdiction if some other fed. statute provides that service suffices to support jurisdiction for a particular type of case.  

-SOP MUST BE MADE WITHIN 120 DAYS OF FILING THE COMPLAINT—OR THE ACTION MAY BE DISMISSED

-Must Deliver BOTH Summons AND Copy of the Complaint Rule 4(c)(1)


-Rule 4(e)(2)—SOP may be made by any person who is NOT A PARTY and not less than 18 years of age
-If D doesn’t respond to request to waive SOP—he must then be served through one of 

regular methods in Rule 4(e)

(Rule 4(d)(4)—where the waiver procedure is used, service shall be deemed 


effected on the date of filing of the waiver of service
-4(e)(2)—ONLY permits service on an agent AUTHORIZED by appointment or law to receive SOP

(This provision meant to reach cases in which D has specifically empowered 

    another person to accept notice of suits

-EVERY D is entitled to direct notice of suits against him
-Mullane v. Central Hanover Bank—Service must be reasonably calculated to apprise the interested parties of the pendency of the action

(Does NOT hold that D must actually find out about the suit for notice to be 


    adequate
-If a federal statute mandate another method, then the rules in 4(e) Do NOT apply
-4(k)(1)(C)—allows the federal court to assert jurisdiction in interpleader cases w/out regard to the limits on the state court’s jurisdiction
The Motion to Dismiss
-If D has certain preliminary objections to the suit, she may avoid answering immediately by filing a motion to dismiss the complaint instead under FRCP 12(b)

(Filing a PA Motion under 12(b) is an ALTERNATIVE to answering 


(PA motion is entirely OPTIONAL—12(b) defenses may be raised in the answer 

    instead
-Some 12(b) defenses are immediately fatal to P’s Case:

(12(b)(1)—Lack of SMJ


(12(b)(3)—Improper Venue


(12(b)(2)—Lack of PJ

-Others are CURABLE and will not require dismissal:


(12(b)(5)—Insufficient Service of Process


(12(b)(7)—Failure to Join an Indispensable Party

-12(b)(6)—Failure to State a Claim upon Which Relief Can be Granted


(Even if the P were to prove all the allegations in the complaint, she would still not 

    be entitled to any relief

(Challenges SUBSTANTIVE MERITS of the complaint

-BUT—P whose complaint is dismissed under 12(b)(6) will virtually always be given at least 1 opportunity to amend the complaint to state a compensable claim, before her case is dismissed
-Rules 12(g) and (h)—4 of the 12(b) defenses will be waived if not raised in D’s FIRST response to the complaint


1.  PJ--12(b)(2)


2.  Venue—12(b)(3)


3.  Form of the Process (12(b)(4))

4.  Method of Service of Process—12(b)(5)
-Rule 12(a)(4)—D’s answer is due within 10 days after he receives notice of the denial of the Pre-Answer Motion

-12(b)(6) objection may be raised in the answer, even though it was omitted from an earlier PA Motion


(BUT Rule 12(g) prevents D from making ANOTHER PA MOTION on this 

    ground
-Rule 12(e)—Motion for a More Definite Statement

-Rule 12(c) requires D to make this motion before interposing a responsive 


  pleading

-Rule 12(h)(3)—Objection to SMJ may be Raised at ANY TIME

-Rule 12(b) provides that all defenses, EXCEPT the 7 listed in Rule 12(b) itself, must be presented in the answer
-Rule 12(b) governs not only an original D’s options in responding to a complaint, but also those of other defending parties

-Any pleading, whether a claim, counterclaim, cross-claim or 3rd party claim

-Rule 15(a)—Allows a party to amend her pleading once without leave of court before her opponent files a responsive pleading


(Under RULE 7(b) a motion is NOT a pleading
-Filing a notice of REMOVAL is NOT a response to the complaint, THUS DOESN’T affect the right to raise Rule 12(b) defenses by PA Motion once you get to federal court

Amendments to Pleadings
-Rule 15

-Rule 15(a) addresses 2 types of AMENDMENTS:



1.  Those filed as a matter of course



2.  Those allowed by leave of court (or consent of the adverse party)

-Amendments as a MATTER OF COURSE

(P can amend ONCE without leave of court before she receives the answer to her 

    complaint



-Rules require D to serve and answer to the complaint within twenty days


(Defending party has a 20-DAY WINDOW after serving the answer to file an 
 
    amended answer, w/out seeking permission from the court or the adverse party

-Amendments With Leave of Court

-Rule 15(a)—Leave to amend shall be freely given when justice so requires

-Parties should not be barred from proving a claim or defense simply because they 
had not pleaded it on the 1st day of the lawsuit—If counsel develops a new legal 
theory or becomes aware of new facts that might support recovery, they should be 
able to restate the positions in their pleadings, so that the trial can be based on this 
fuller understanding of their cases
(If an amendment is sought later in the process, the argument for denial becomes 
considerably stronger
(Courts will also DENY amendments that assert legally insufficient claims, EX: where 
added claim fails to state a claim upon which relief could be granted, or would be 
barred by the SOL

(Amendments may also be DENIED where there is clear prejudice to the opposing party due to:


-Delay or loss of evidence



-Where judge has reason to conclude that the party seeking to change the pleading has 
  acted in bad faith—EX: waiting to add the claim until it will be difficult for the 
 
  opposing party to hire an expert or prepare to try the issue

(Judge will consider whether the party has already had opportunities to amend and     
         failed to add an available claim or defense in an earlier amendment

-Rule 15(c)(2)—Am amendment to a pleading will Relate Back to the date of the original pleading if it arises from the conduct, transaction or occurrence set forth in the original pleading.

(Will be treated as if it was in ORIGINAL COMPLAINT—If limitations period on 
the added claim had already passed on that date, Rule 15(c)(2) will NOT resuscitate 
the claim


(An amendment of a PLEADING (not just of a complaint) relates back to the 
original pleading if it asserts a claim arising from the same conduct, transaction or 
occurrence

-Rule 15(c)(3)—Determines when an amendment that adds a NEW PARTY to a suit will relate back to the initial filing—That is, when the amendment will be treated as though it was filed on the date of the original complaint.


-THREE REQUIREMENTS:



1.  Claim against new party to be added by amendment arises from the same 


     conduct, transaction or occurrence as the original claim against original D



2.  New party had notice, within the period for delivery of the original 




complaint to original D, that the action against Orig. D had been filed


3.  New party knew or should have known that, but for a mistake as to the identity 


of the proper party, the original action would have been against him

-Rule 15(c)(3) DOES NOT say the “real” D must receive notice of the action within the limitations period—Requires that D  to be added by amendment receive notice of the action within the period provided by Rule 4(m) for service of summons and complaint (On original D)


(FRCP 4(m)--gives P 120 days AFTER filing the complaint to find D and serve the 

    complaint upon her

-THUS, amendment to add new party will RELATE BACK ONLY where P, due to a mistake about the identity of the proper party, sues the wrong one, but the proper party learns of the suit w/in the period for service of the complaint and realizes that it was actually meant to be the D

-Rule 15(b)—In order to treat an issue as though it had been pleaded, the court must find that the issue was really tried by “implied or express consent” of the parties

(KEY is that the course of the litigation clearly put all parties on notice that the 

    issue was asserted as a basis for recovery or defense
-Rule 15(a)—expressly authorizes amendments by consent of the other party
-Remember—Rule 15(c) provides that the amended pleading will relate back IF IT IS ALLOWED—DOES NOT alter the Rule 15(a) requirement that a judge must grant permission to amend.
DISCOVERY
-Major Tools of Discovery:


(Interrogatories (FRCP 33)

(Requests for the Production of Documents (FRCP 34)

(Oral Depositions (FRCP 30)

(Automatic Disclosure (FRCP 26(a))
-Judge is there to assist in scheduling discovery and resolving disputes that arise during the exchange—But DOESN’T participate in the exchange herself  
-Rule 26(b)(1)—Governs the SCOPE of DISCOVERY

(Parties may obtain discovery regarding any matter, NOT privileged, that is relevant 


    to the claim or defense of any party, including the existence, description, nature, 
  
    custody, condition and location of any books, documents, or other TANGIBLE 

    things AND the identity and location of persons having knowledge of any 
 
  
    discoverable matter.


(For GOOD CAUSE, the court may order discovery of any matter relevant to the 

    subject matter involved in the action.  


(Relevant information NEED NOT BE ADMISSABLE at trial if the discovery 

    appears reasonably calculated to lead to the discovery of admissible evidence

-“Relevant to the claim or defense of any party”—Discovery will be limited to the issues framed by the Parties’ Pleadings

-Rule 26 provides that relevant information is discoverable unless OTHERWISE LIMITED BY THE COURT

(Rule 26(c)—A party who receives a discovery request may seek a protective 
 
    order—Even of Info w/in the relevance standard of 26(b)(1)—To protect a party 


    or person from annoyance, embarrassment, oppression or undue burden or expense.

-EXCEPTIONS to DISCOVERY:


(Information that is “NOT PRIVILEGED” 



-EX: Attorney-client privilege, priest-penitent, doctor-patient, psychotherapist-



  patient, husband-wife


(WORK PRODUCT PRIVILEGE 



-Hickman v. Taylor—P’s efforts to “secure the production of written statements 


  and mental impressions contained in the files and mind of the attorney” 



  troubled the USSC




**BUT—The Court indicated that written statements given by witnesses 



    might be subject to discovery if the party seeking discovery made a 




    sufficient showing of need for the material and inability to obtain it through 


    other means—Court ALSO expressed considerable doubt that atty’s 




    Mental impressions or personal notes on a witness interview would 



    ever be subject to discovery



-FRCP 26(b)(3)—partially (documents and tangible things) codifies the work 


  product doctrine—creates 3 CATEGORIES of WORK PRODUCT:



1.  Documents prepared in anticipation of litigation that can be reasonably 




obtained through other means—DISCOVERY BARRED






*TEST:  Was it created because of the prospect of litigation?






   (US v. Adlman)



2.  If requesting party demonstrates that she has a substantial need for 



     materials developed in anticipation of litigation, and that similar info 




     cannot be obtained through other means w/out substantial hardship, court




     may order production of those materials.




3.  Opposing counsel’s thought process in preparing a case, such as legal 




     theories or litigation strategy, CANNOT be discovered under the rule



-Work Product doctrine DOES NOT protect FACTS from being discovered, even 


  if they are learned through trial preparation



(DISCOVERY OF EXPERTS



-Testifying Experts:




*Expert witness may be used to provide important background info to help 



  the trier of fact understand the case





 *Experts may also OFFER OPINIONS on issues critical to the case.




-Non-Testifying Experts:




 *Parties often hire experts to help them understand the issues in a case, 





   even though they do NOT plan to use the experts as witnesses at trial




-Rule 26(a)(2)—Parties are required to disclose the names of their 




 TESTIFYING experts at least 90 DAYS before trial—TOGETHER with a 



 report concerning their opinions and the bases for those opinions, their 



 qualifications, compensation and other info





*After disclosure TWs may be deposed as well (Rule 26(b)(4)(A))



-Non-Testifying Experts—Rule 26(a) does NOT require disclosure of their 




 opinions or identity





*Rule 26(b)(4)(B) provides that a party may only seek discovery 





  concerning non-testifying experts upon a showing of EXCEPTIONAL 




  CIRCUMSTANCES






-Suggests that w/out a very substantial showing of need, you CANT 





  get discovery from these experts

-HOW TO ANALYZE SCOPE OF DISCOVERY:

1.  Is the information within the broad presumptive scope of discovery under 26(b)(1)


2.  THEN, does 1 of the exceptions to discovery of relevant information apply?

-FRCP 11(b)(3)—A party filing a pleading certifies that the factual allegations have EVIDENTIARY SUPPORT


(2nd part—Allows the assertion of factual allegations on information and belief if 

    they “are likely to have evidentiary support after a reasonable opportunity for 
 
    further investigation or discovery.”  

-FRCP 27—Allows pre-suit depositions to PERPETUATE TESTIMONY, that is, to get testimony on the record that WILL NOT be OBTAINABLE LATER  


(W/ the limited exceptions of perpetuating testimony from dying or disappearing 


    witnesses, a person must first become a litigant before invoking the tools of 

    discovery


(Rule 27 depositions may NOT be used in search of evidence to support a case or 

    meet the certification requirements of RULE 11

-CONSTRAINTS ON DISCOVERY:


(Rule 12(b)(6) allows a D to challenge cases at the outset, perhaps preventing 


    discovery


(Rule 26(c) and Rule 37 allow the judge to OVERSEE and RESTRICT discovery


(Threat of SANCTIONS
-Rule 34—Request for documents
-Courts Generally held that JURISDICTIONAL ISSUES were w/in the scope of discovery under the prior version of 26(b)(1)—And will almost certainly CONTINUE TO DO SO

(Generally, the fact that a D raises a jurisdictional objection to an action does NOT 


    suspend the right of parties to take discovery on the merits—BUT D could move 
 
    for a PROTECTIVE ORDER—asking court to stay discovery on the merits of the 


    claim until its jurisdictional objection has been resolved  

-Rule 37(a)(2)(B)—The party moving to compel production must certify that he has in GOOD FAITH conferred or attempted to confer w/ the person or party failing to make the discovery in an effort to secure the info. or material w/out a court action.
-Rule 26(b)(5)—Requires a party claiming privilege to describe the nature of the documents, communications or things not produced or disclosed in a manner that, w/out revealing info itself privileged or protected, will enable other parties to assess the applicability of the privilege or protection

-Claim of PRIVILEGE will usually prevail even if the info withheld is crucial 
The Basic Methods of Discovery
-FRCP 26(a)—AUTOMATIC DISCLOSURE REQUIREMENTS

-Basic Devices For Seeking Discovery In Federal Courts:


(Interrogatories (FRCP 33)—Questions propounded by one party to another 


party, seeking info relevant to the issues in dispute—IN WRITING 


-33(b)(1)—Requires responding party to answer each interrogatory under 



oath(unless she has an objection)—BUT answers often drafted by opposing 


party’s lawyer after consultation w/ client


-Rule 33(d)—Party may respond by specifying the records from which the 


  relevant info can be ascertained and inviting the requesting party to conduct the 


  requesting party to conduct the search herself




(Only when burden of extracting the info is Substantially the same for both 




    parties…ALSO:


-FRCP 33(d)—Response must identify the nature and organization of the records



  sufficiently to allow the requesting party to “locate and identify, as readily as can 

  the party served, the records from which the answer may be ascertained.”

(Requests For Production of Documents (FRCP 34)



-Rule 34—Authorizes a party to require an opponent to produce designated 


documents or things in its control for inspection and copying



-Parties serving requests for production tend to draft them broadly to snare as 


much info as possible—Often include a list of DEFINITIONS, so that opposing 



counsel cannot construe the request narrowly to avoid revealing a critical doc.  



-Rule 34(b)—parties responding to Rule 34 requests may simply offer to open 


their records as they are kept in the ordinary course of business for examination 


by the requesting party (Imposes BURDEN on REQUESTING party)



-Presumption is that virtually ANY document that fits the broad RELEVANCE 


 STANDARD of RULE 26(b)(1) must be produced



-RULE 34 is NOT limited to requests for documents—also authorizes inspection 


of TANGIBLE THINGS—And places

(Oral Depositions (FRCP 30)




-Deposition is the taking of testimony from a witness under oath—Testimony is 


  recorded, usually by a court stenographer



-Witness is required to answer questions spontaneously, uncoached by counsel (at 

  least at the deposition itself)



-Gets deponent ON THE RECORD



-Should come AFTER interrogatories 



-Rule 30—allows counsel to take the deposition of ANY PERSON, including a 


  non-party—THUS, persons who are not parties, such as witnesses to the events 


  in suit, treating physicians, or the custodians of relevant records may be deposed



-FRCP  45—If the person to be deposed is NOT a party, she must be 



  SUBPOENAED for the deposition



-UNLIKE AT TRIAL—witness is usually required to answer the question even if 


she has an objection to it (FRCP 30(c))




(HOWEVER, if objection is based on PRIVILEGE, counsel for the 




    deponent may instruct her NOT to answer the question (FRCP 30(d)(1))


-Counsel for the deponent can CROSS-EXAMINE



-Trial Deposition—one that will be used at trial IN PLACE of the witness’s live 


  testimony—Differs from Discovery Deposition

(Physical or Mental Exams (FRCP 35)


-Authorizes physical or mental examination of parties whose condition is at issue 


  in the case


-Parties MUST obtain a COURT ORDR for this—Will only be granted for 


  GOOD CAUSE SHOWN (Rule 35(a))



- Can get this as to a PARTY or somebody in the party’s CUSTODY or 



    CONTROL (Narrow—doesn’t include employees—basically applies to 



    CHILDREN)


( Requests to Admit (FRCP 36)


-Rule authorizes a party seeking admission of certain facts to send a request to an 


  opponent to admit those facts



-Receiving party required to ADMIT OR DENY the truth of the statements, or 


  raise an objection to the request



-Matters admitted are deemed established for purposes of the case (Rule 36(b))

(Automatic DISCLOSURE



-FRCP 26(a)(1)—Parties are required, at the outset of the case and without a 


  request from any other party to disclose to other parties:




*The names and addresses of persons w/ info that the party may use to support 




  its claims or defenses




*Copies or descriptions of relevant supporting documents and tangible 



  evidence




*Computations of damages w/ supporting documentation




*Copies of insurance Ks covering the claims in suit



-26(a)(2)—As trial approaches parties must disclose the identity and reports of 



  experts (90 days before trial date), AND:



-26(a)(3)—The names of witnesses to be called at trial, and documents and 



  depositions each party expects to offer in evidence at trial (30 Days)


-26(a)(1) also allows parties to FORGO or MODIFY automatic disclosure  



-FRCP 23(a)(1)(E)—8 Categories of cases Exempted from disclosure 



requirement

-FRCP 37—Order to Compel Discovery

-If court grants motion to compel, but party still doesn’t respond adequately, RULE 
37(b) authorizes a variety of sanctions
-FRCP 26(e)(2)—A party has a duty to supplement a discovery response that she later learns is incorrect or incomplete

(Prior responses need only be supplemented if the information has NOT otherwise 
 
    been made known to the other parties during the discovery process or in writing
FAILURE TO STATE A CLAIM COMPARED TO SUMMARY JUDGMENT

(Failure to State a Claim (FRCP 12(b)(6))—DEMURRER  

-D makes the motion because the “wrong” that P describes in his complaint is not 
  
  recognized as a violation of any legal rights—If this is true the court wouldn’t be 


  able to grant damages or other relief to P even if he proved all the facts alleged


-ONLY QUESTION—Whether the complaint itself states a legally sufficient claim.


-Assumes that the facts alleged are true

-Courts give every benefit of the doubt to the PLAINTIFF in deciding the motion


-SOME CASES—Complaint will be vulnerable to 12(b)(6) dismissal because P has


  sought relief for acts that are simply not proscribed under current law.


-OTHER CASES—Complaint may be defective because P has simply failed to allege 


  the necessary elements of a claim that, if properly pleaded, would state a sufficient 
  
  claim



(IF SO, the court will allow P to amend the complaint to add this allegation and



    the suit will proceed


-Court only accepts the factual allegations of the complaint as true for purposes of 
  
  the motion


(P CANT just simply allege that he has stated a compensable claim and thereby



    prevent the court from deciding whether he has


-Rule 12(b)(6) motion is available to resolve difficult issues of law as well as clear 
  
  ones

-If the court, looking at the complaint, can reasonably infer that P has stated a valid

  cause of action, it must deny the motion to dismiss

(Summary Judgment (FRCP 56)

-Allows early resolution of cases in which P meets the minimal burden to plead the 
 
  elements of a compensable claim, but cannot prove one or more of those elements


-Summary Judgment—entry of judgment by the court in favor of P or D 
  
  
  WITHOUT TRIAL


-FRCP 56(c)—Appropriate only if the evidence before the court demonstrates that 

  there are no disputed issues of material fact to be tried and that the moving party is 
  entitled to judgment on the undisputed facts



(Not enough to show that there is a dispute in evidence on some fact—the 



    dispute must be on an issue that is material to the right to recover

-RULE 56(e)—when the motion for SJ is made and adequately supported, non-
 
  moving party must respond by producing admissible evidence that tends to prove the 


  challenged element—If this COUNTERVAILING evidence is produced, SJ must be


  DENIED.



(Party may NOT avoid SJ by resting on contrary allegations in the complaint


-SJ determines whether there are genuinely contested issues of material fact—IF 
 
  SO, it is the jury’s role to resolve it


-SJ can be used to resolve SINGLE claims in a MULTI-CLAIM lawsuit


-Rule 56 provides that a motion for SJ may be supported by:



(Affidavits



(Depositions



(Answers to Interrogatories



(Admissions



(Admissible Documents

-If the evidence offered on the SJ motion could give rise to TWO INFERENCES, one 
  of which would support the opposing party’s case, the court should assume that the 
  
  jury would make that inference and DENY SJ

-Celotex—USSC HELD that a party can support a SJ motion w/ materials that show 
   
  that the party who has the burden of proof on an essential fact cannot prove that fact.


(Rule 56(f)—Allows the court to grant continuances to allow the opposing party 

    to develop his case—This is DISCRETIONARY

Judgment as a Matter of Law (Directed Verdict)
-JMOL (FRCP 50(a))--Will grant IF reasonable people could not disagree on this result

-If JUDGE grants the motion—the jury is DISCHARGED w/out deliberating or deciding anything

-TIMING—typically, D will move for JMOL at the close of P’s evidence, on the gound that it does NOT satisfy P’s burden of proof to produce credible evidence in support of each element of her claim


(If JUDGE AGREES—May w/draw the case from the jury by entering JMOL for 

    D at this point


(If JUDGE DENIES—D will present her evidence to rebut P’s case or to est. 
 
    affirmative defenses—AFTER D RESTS—She may move AGAIN for JMOL



-P may also move for JMOL at this point, BUT NOT at the close of her own case 

-Standard—FRCP 50(a)—JMOL may be entered when there is no legally sufficient basis for a reasonable jury to find for the nonmoving party


(Federal Standard—Judge considers nonmoving party’s evidence in its most 
 
    favorable light, AND considers any evidence put forward by the moving party that 

    is not impeached or contradicted by the opposing party’s evidence



*If considering all of that evidence there can be BUT ONE REASONABLE 



  CONCLUSION as to the verdict, judge shall enter JMOL for the moving party

-Judge can only grant JMOL if non-moving party has failed to meet her burden of Production (if she has not produced enough credible evidence)—NOT if non-moving party has failed to meet her burden of Proof
-Motion for JMOL usually made after P presents her entire case, BUT it may sometimes be appropriate to try a dispositive issue 1st and determine the legal sufficiency of the evidence on that issue

(Rule 50(a)—motion for JMOL may be appropriate “as soon as a party has 


    completed a presentation on a fact essential to that party’s case”

-Many courts are MORE RELUCTANT to grant SJ than JMOL under Rule 50(a)

-Rule 50(a)(2)—Party who moves for JMOL at the close of the evidence must state his grounds for concluding that the case should not be submitted to the jury
RENEWED JUDGMENT AS A MATTER OF LAW (j.n.o.v.)
-SAME STANDARD as JMOL—Will be granted if opponent’s evidence is so weak that no reasonable jury could have reached a verdict for him.


(BUT motion is made AFTER jury reaches verdict—THUS, RJMOL asserts that 


    the jury acted irrationally, in disregard of the evidence in reaching a verdict for the 

    party opposing the motion

-FRCP 50(b)

-By allowing jury to reach a verdict it ELIMINATES the need for a new trial if the appellate court concludes that the evidence WAS sufficient to send the case to the jury


(THUS, the need to retry the case is avoided by waiting until after the verdict to 

    decide whether the case is jury-worthy

-Prerequisites to RJMOL Under FRCP 50(b):

(Motion must be filed within 10 DAYS of the entry of judgment on the jury’s 

    verdict


(Party may ONLY move for RJMOL after the verdict if he made a JMOL motion 

    before the verdict
MOTION FOR A NEW TRIAL
-FRCP 59—Judge may deprive a party of a verdict by granting a new trial


(Grant of a new trial DOES NOT END the case but leads to a second trial on all or 


    part of the case

-2 Categories of Cases in which Courts Have Traditionally Granted New Trials:


1.  Errors in the Trial PROCESS



*EX:  improper admission/exclusion of evidence, improper instructions by the 



  judge to the jury, juror contacts w/ witnesses outside the courtroom 



*If losing party moves for a new trial on the basis of such errors in immediately 


  after trial, Rule 59 allows the judge to vacate the verdict and order the case 


  retried in order to assure the parties a fair trial procedure



*Can be reviewed DE NOVO (from scratch)


2.  Trial Judge Believes the Trial Process was fair, but the RESULT is clearly wrong



-Judge may grant new trial if the jury’s verdict is against the clear weight, 



overwhelming weight, or great weight of the evidence



-Rare for appellate judges to second-guess the trial judge’s on-the-spot judgment



  that a new trial is warranted on this ground

-Motion for new trial must be filed w/in 10 DAYS of entry of judgment

-Under Federal Procedure, party who won the verdict MAY NOT IMMEDIATELY APPEAL the judge’s new trial grant—there is NO final decision yet which to appeal

-Rule 50(b)—Can make combined motions for NEW TRIAL & RJMOL

-Rule 59(d)—Trial Judge can grant a motion for a NEW TRIAL SUA SPONTE—BUT he must do so within 10 DAYS of the entry of judgment

-Rule 50(c)(2)—If the judge deprives a litigant of their victory by entering a JMOL, that litigant can move for a NEW TRIAL w/in 10 days after the entry of THAT judgment, on the ground that evidence was improperly excluded  

-Litigant who wins first trial, and then their opponent’s motion for a new trial is granted and the original winner loses at 2nd trial—CAN appeal the judge’s earlier decision to grant the new trial

-Party who fails to object to a ruling during trial will NOT be allowed to challenge that ruling by a motion for a new trial afterwards

-Rule 50(a) Motion at the close of all the evidence on one ground will NOT preserve the right to seek RJMOL on a different ground

-FRCP 59(a)(2)—Parties have the SAME right to seek a new trial in cases tried to the judge as they do in jury cases.


(New trial often called a “REHEARING” in non-jury cases


(In NONJURY case the judge NEED NOT go back and start from square 1—He has 
    ALREADY heard all the evidence and decided the relevant legal rules to apply in 

    reaching a decision

-FRCP 50(c)(1)—The COMBINED ruling of a grant for RJMOL and the CONDITIONAL grant of a new trial MAY BE appealed—The decision on the new trial motion does NOT prevent the grant of the RJMOL from being a final judgment


(If Appellate Court decides not to uphold JMOL…it can EITHER grant the new 
 
    trial and remand the case to the trial court OR reverse BOTH decisions and order 
   
    entry of a judgment for the other party on the jury’s verdict

-RJMOL decision is a question of law that the appellate court reviews de novo

CLAIM PRECLUSION (RES JUDICATA)
-4 PREREQUISITES FOR RES JUDICATA:


1.  There Must Be a Final Judgment



- Claim that is dismissed as a sanction for disciplinary reasons is treated as


  a final judgment for claim preclusion purposes


2.  The Judgment Must Be on the Merits



-Some dismissals DO NOT bar a 2nd action:




*Dismissal for Improper Venue




*Dismissal for Lack of Personal Jurisdiction




*Dismissal for Failure to Join Indispensable Parties



-Rule 12(b)(6) Dismissal DOES BAR RELITIGATION 


-P who files claim, but doesn’t pursue the case—Dismissed for failure to 



  prosecute—This is deemed “on the merits”



-D who DEFAULTS is Barred by res judicata

3.  The Claims Must Be the Same in the 1st and Second Suits



-Transaction or Occurrence Test—A party who has asserted a right to relief 


  arising out of a particular transaction or occurrence must join all claims she has 


  arising from it, or the omitted claims will be BARRED by res judicata


4.  The Parties in the 2nd Action Must Be the Same as those in the 1st (or have been 


represented by a party to the prior action)

-Fact that D has not satisfied the judgment does NOT give P the right to bring a 2nd action on the original claim

(Under res judicata the claim is MERGED into the judgment

-USUAL RULE—A P must recover for all her damages in the original action, including those suffered prior to trial and all FUTURE damages that are reasonably likely to ensue 


*Exception—Two Disease Rule—Allows asbestos P to sue for later developing 
  
  cancer even if she was previously aware of a separate injury from exposure (such as 
  
  asbestosis)—NOW THE MAJORITY APPROACH

-The rights of DIFFERENT Ps to relief arising out of a single incident are NOT considered one “claim” simply because they arise out of one transaction or occurrence

-Even though two suits arise out of a single K—separate breaches in successive years are different occurrences that may be sued on separately—IF you sue, recover, and then the K is breached AGAIN


(This is because there couldn’t have been a claim for the 2nd breach in the original 

    action because the 2nd breach HAD NOT HAPPENED YET



-BUT Collateral Estoppel will bar relitigation of issues that were litigated and 



  decided in the 1st suit

-Even if the traditional res judicata doctrine doesn’t bar a suit—many jurisdictions provide by court rule that counterclaims arising out of the same transaction or occurrence must be brought in the original action (Compulsory Counterclaim)
-Court hearing the second suit will ask whether a second suit would have been barred in the court system that rendered the ORIGINAL JUDGMENT

(MOST COURTS would hold that the second suit is NOT BARRED, where the 


    claim asserted in that action could not have been asserted in the 1st  
-GENERAL RULE—Ps who are in federal court must assert their SUPPLEMENTAL CLAIMS or lose them by operation of res judicata
-FRCP 8(c)—Res Judicata is an AFFIRMATIVE DEFENSE—It MUST be pleaded by the party asserting that the 2nd action is barred—If not, the case MAY GO FORWARD

-Subsequent change in law will NOT allow a party to start a new suit—Each case must be decided under the law at the time it is considered


(General Rule:  The court will apply the law as it stands when the pending appeal 

    is decided, not the law as it stood at the time of trial

-Where a judgment has PROSPECTIVE application (doesn’t simply order payment of a dollar judgment but governs the ongoing future conduct of the parties), the court must retain authority to modify its orders in light of Changed Conditions

(Ex:  Adjusting child support payments in light of high inflation and increases in the


 
other party’s income

Res Judicata (Claim Preclusion) and Joinder
-FRCP 18(a)—Allows P to join virtually all possible theories of recovery in a single action—THEREFORE it is hardly unreasonable to hold that res judicata bars him from suing later on any theory that is omitted from the 1st suit
-There are a few instances, despite Rule 18(a), where initial joinder of a claim is NOT AVAILABLE—In such instances res judicata steps aside

(EX:  P sues D in state court under a state unfair competition statute, but also might 

    recover for patent infringement (fed. claim over which fed. cts have exclusive 

   jurisdiction), HERE P could NOT have included his fed. theory in 1st state court 
  
   action because federal courts have exclusive jurisdiction over patent claims



*Consequently, he usually WILL NOT be barred from asserting the patent claim 



  in a later suit

-Principle that claims against different parties need NOT be joined even if the rules would allow it does NOT prevent the 1st action from having some PRECLUSIVE EFFECT
-RULE 24—Intervention  
-Res Judicata applies NOT ONLY to a P who has asserted claims against a D, but to OTHER PARTIES in the suit who have asserted claims


(EX: Original D impleads 3rd party D—MUST then assert ALL claims against 3rd 

    party D arising out of that transaction

-If 3rd Party D Never asserts claim against original P, even if it arises out of same transaction/occurrence as the main claim, he is free to save this claim and sue on it separately—NO RES JUDICATA HERE

(This claim was NOT a counter claim in suit 1 because P and 3rd party D are NOT 


opposing parties

ISSUE PRECLUSION (COLLATERAL ESTOPPEL)
-Collateral Estoppel precludes a party from relitigating ISSUES that were Actually litigated and decided in a prior action

(If an ISSUE could have been raised in the 1st case but WAS NOT explicitly raised 
 
    and decided, CE will not bar a party from litigating that issue in a subsequent 

    action

-Collateral Estoppel is NEEDED BECAUSE issues already litigated may come up again in later litigation based on separate events  


(CE will preclude litigation of an ISSUE even though res judicata is 



    INAPPLICABLE

-Prerequisites for Collateral Estoppel:


1.  The issue in the 2nd case must be the SAME as the issue in the 1st

2.  The issue must have been ACTUALLY LITIGATED



*Will NOT be satisfied where a party failed to raise an issue in a previous action


3.  EVEN IF an issue was litigated in a prior action, it must have been ACTUALLY 



DECIDED in that action


4.  CE will NOT apply unless the decision on the issue in the prior action was 



NECESSARY to the court’s judgment

-General Verdict Form—Jury ONLY asked to find for P or D

(So if D pleaded 2 defenses in the alternative and WON—IMPOSSIBLE to tell 

   which issue was actually decided or necessary to the judgment because the jury 
 
    could have accepted EITHER—THUS CE will NOT bar relitigation of either issue  



*BUT if P WINS—he may invoke CE on EITHER issue in a later suit—



  Because to find for P they must have rejected BOTH of these defenses in the 1st 


  suit—FURTHERMORE each defense was NECESSARY to the 1st judgment bc 


  the jury had to consider and reject each to find for P

-FRCP 56—Partial Summary Judgment


(This is the procedural motion to present a CE objection to the court

-Decision On the Merits of P’s substantive claim is NOT NECESSARY before CE applies(The issue can be Procedural (Ex: PJ) or Substantive

-FRCP 49—One or Both parties may want to request the use of a special verdict form if they foresee the possibility of future litigation involving the same issues


(SV asks the jury to make findings on particular issues, rather than finding generally 
    for P or D

Non-Mutual Collateral Estoppel
-Non-Mutual CE allows a NEW party to invoke CE against a party who litigated and LOST on an issue in a prior action
-Bernhard v. Bank of America National Trust and Savings Assn.—It was not categorically improper to allow a new party to take advantage of findings in an earlier suit to estop a party who had litigated the issue in a prior action.


(The party AGAINST whom the estoppel was arrested had been a party to the 1st 

    action and had a full and fair opportunity to litigate the issue there—In such 
 
    circumstances, the court saw NO REASON to allow her to relitigate the decided 

    issue simply by switching adversaries.

(Defensive Non-Mutual Estoppel 

-NEW party in the 2nd action is a D who invokes estoppel to prevent P from 
 
 
  establishing a fact that the P has previously litigated and lost against another D
(Offensive Non-Mutual Estoppel

-NEW P seeks to borrow a finding from a prior action to impose liability on a party


  who was a D in the prior action  


-Parklane Hosiery Co. v. Shore—SC held that lower courts should exercise 


  discretion in deciding whether to allow such offensive assertions of estoppel

-PREREQUISITE:


*Court in 2nd action must be convinced that the estopped party had a full 



  opportunity to litigate the issue in the 1st case 


*Test for FAIRNESS:



1) Show D had full chance to litigate in Case 1




2) Show that D could FORESEE multiple suits




3)  P in Case 2 COULD NOT have joined easily in Case 1 (ambiguous)




4) There are NO inconsistent judgments on the record

-In every case mutual OR non-mutual, the court must find that that ALL of the basic PREREQUISITES for estoppel have been met

(In NON-MUTUAL preclusion situations, the court must ALSO consider the 


    ADDITIONAL factors to determine FAIRNESS  

-In EVERY NM estoppel situation, the estopped party must have been a party in the FIRST SUIT and therefore had his chance to litigate the issue
-Burden to establish that the issue was fully litigated falls on the party invoking estoppel
-IF both suits brought in FEDERAL COURT—likely NOT to be procedural advantages in the 2nd suit that were not available in the 1st
-Party who could have cross-claimed against Co-D in original suit will probably be denied the use of offensive Non-mutual CE

First Restatement of Judgments—When alternative grounds for decision existed, both should be precluded in subsequent litigation
Restatement 2d. of Judgments—NEITHER determination should be binding in subsequent litigation


(Modern/Predominate View

-BUT***EFFECT OF AN APPEAL

(If the judgment of the court of 1st instance was based on a determination of 2 
 
    issues, either of which STANDING INDEPENDENTLY would be sufficient to 
   
    support the result, and the appellate court upholds both determinations as 
 
   
    sufficient, and accordingly affirms the judgment—Judgment is conclusive as to 

    BOTH determinations


  *If appellate court upholds 1 of these determinations as sufficient but not the 


    other, and accordingly affirms the judgment, judgment is conclusive as to the 


    1st determination



  *If appellate court upholds 1 of these determinations as sufficient and refuses to 


    consider whether or not the other is sufficient and accordingly affirms the 


    judgment, the judgment is conclusive as to the 1st determination
(Affirmative Defenses

-Rule 8(c)—D must plead them affirmatively or P if it is a counterclaim  

-Plea in Confession and Avoidance at Common Law


-Adds a New set of facts that defeats the claim—SO even if everything P says is true,


  D has some set of facts that defeats the claim


-Includes:  Contributory Negligence, Estoppel, Fraud, Waiver, SOL


-D must assert an affirmative defense under RULE 8 in order to introduce extrinsic 


  evidence into his counterclaim (Layman v. Southwestern Bell)
 (Jury Trial

-Rule 38—Requires a party who desires a jury trial (on some or all fact issues) to file 


  a written demand w/ the court and serve it on the parties.  



(Failure to do within 10 DAYS after the filing of the pleading in which the jury-


    triable issue arose constitutes a waiver to the right to a jury trial


-If Legal AND Equitable claims are JOINED in one action involving common fact 


  issues, the legal claim should be tried first to the jury and then the equitable claim 


  to the court (jury’s finding on fact issues will bind the court in the equitable claim)


-If a procedure formerly available only in equity, such as a class suit, interpleader, or 
  
  derivative action, is now permitted under the FRCPs for determining a “legal” claim, 
  the jury should try the fact issues

-If damages claimed as part of an action seeking an injunction, D cannot be denied a 
  
  jury on the damages issues on the ground that they are “incidental” to the equitable 
 
  relief


-If NEW CLAIM is created that did NOT exist at common law, right to a jury trial 

  will exist if the claim is similar to a claim for common law rights and remedies, 
  
  unless the statute creating the right provides otherwise.  


-Federal court must permit a jury trial in ANY DIVERSITY suit at common law—

  even though the state court would deny a jury



(Fed court will generally follow the federal practice of submitting issues of fact 



    to the jury even though the state law assigns the issue to the court (Byrd v. Blue 

   Ridge)

-Amoco Oil Co. v. Torcomian—D is entitled to a jury trial based on a counterclaim, 

  even where P’s original claim is one in equity, where the counterclaim is 


  COMPULSORY and contains an element that would give right to a jury trial
(Interpleader

-Rule 22 and 28 USC §1335—Permits a person in the position of a stakeholder to 


  require two or more claimants to litigate amongst themselves to determine which, if


  any has the valid claim where separate actions might result in double liability on a 


  a single obligation


-P Stakeholder DOES NOT have to admit liability and the claims DO NOT have to 


  have a common origin


-Rule 22—If relied on, NORMAL SMJ rules apply—diversity between stakeholder 
  
  and claimants and amount in cont. met


-Federal Interpleader Statute—Jurisdictional requirements LESS restrictive.



-Jurisdiction where amount in cont. is $500 or more and where there is diversity 



  between ANY 2 contending claimants



-Venue lies where any claimant resides, and process may be served anywhere in 


  the US under the statute (BUT NOT RULE 22)



-P must deposit the amount in cont. (or a bond) w/ the court

(Intervention—May be granted to a party of right OR permissively


-Intervention of Right—Available whenever the applicant claims an interest in the 
  
  property or transaction that is the subject matter of the action and the disposition of 
  
  the action w/out her may impair her ability to protect that interest


*Under the SJ statute there is NO SJ over claims by or against one seeking to 


  intervene in a diversity action


-Permissive Intervention—Available when the applicant’s claim or defense and the 


  main action have a question of fact or law in common; no direct personal or 


  pecuniary interest is required



*MUST NOT destroy complete diversity AND must be supported by its own 


  jurisdictional ground
(Compulsory Joinder (Necessary/Indispensable Parties)


-Under Rule 19—A party is NEEDED for just adjudication if:



-Complete relief cannot be given to the existing parties in her absence



-Disposition in her absence may impair her ability to protect her interest in the 


  controversy; OR



-Her absence would expose existing parties to a substantial risk of double or 


  inconsistent obligations


-SC Has Held—Joint Tortfeasor subject to joint and several liability is NOT a person


  needed for just adjudication (Temple v. Synthes Corp.)


*Must be Joined If Possible—If a party needed for just adjudication is amenable to 
 
  process AND her joinder will NOT destroy diversity or venue, she must be joined



(This is called a NECESSARY PARTY (Rule 19(a))—can go forward w/out



    People who are necessary BUT NOT joined, as long as they are NOT 



    INDISPENSABLE 

*Where Joinder is Impossible—If joinder is NOT feasible, the court must decide 
 
  whether the action can proceed in the party’s absence or must be dismissed.  The 
 
  court has considered 4 FACTORS:



1.  Whether judgment in the party’s absence would prejudice her or the existing 




parties



2.  Whether the prejudice can be reduced in shaping the judgment



3.  Whether a judgment in the party’s absence would be adequate; AND



4.  Whether P will be deprived of an adequate remedy if the action is dismissed
(Class Actions

-Rule 23(a)—Named Reps. Will be permitted to sue on behalf of a class if:



1*The Class is so numerous that joinder of all members is impracticable 



(Numerosity)


2*There are questions of law or fact common to the class (Commonality)


3*The named parties’ interests (claims or defenses) are typical of the class 



(Typicality)  


4*The named reps. will ensure the fair and adequate representation of the 



  interests of absent members of the class (Rule 23(a)); AND


*The action meets any of the following requirements of Rule 23(b):




1.  Separate actions by class members would create a risk of inconsistent 



   
 results or, as a practical matter would impair the interests of other absent 



  
 members of the class; OR




2.  A D has acted or refused to act on grounds applicable to the class and 



     injunctive or declaratory relief is appropriate for the class as a whole; OR




3.  There are questions of fact or law common to members of the class that 




predominate over individual issues and a class action is superior to the 




alternative methods of adjudication


-Certification—court should determine at an early practicable time whether the 


  action may be maintained as a class action.  Court Considers:



1.  The interest of individual control



2.  The extent and nature of the litigation elsewhere on the same subject



3.  The desirability of having the whole package in this court



4.  The difficulties in managing the class action


  *In CERTIFYING a class, the court must Define: the class, and the class claims, 



issues or defenses.


  *Court must appoint CLASS COUNCIL for every certified class and expressly 


mandates that the attorney must fairly and adequately represent the interests of 


the class (FRCP 23(g)(1))

-Effect of Judgment—ALL MEMBERS of a class will be BOUND by the judgment 
 
  rendered in a class action EXCEPT those in a “common question’ class action 
  
  (FRCP 23(b)(3))—who notify the court that they do not wish to be bound (opting 

  out)


(Members of Rule 23(b)(1) and 23(b)(2) classes CANNOT opt out.  



(Members of a 23(b)(3) class who do not opt out can be BOUND to a CA 


    judgment by a state or federal court that does NOT have PJ over them


-NOTICE


-COMMON QUESTION—Notice to ALL members of the class of the pendency 


  of the class action is required under Rule 23 ONLY in common question suits



  so that class members can opt out.  The Notice MUST STATE:




1.  The Nature of the Action




2.  The Definition of the Class




3.  The Class Claims, issues or defenses; AND




4.  The Binding Effect of a Class Judgment



-OTHER TYPES—Notice is discretionary with the court



-Notice of dismissal or settlement—Must be given to class members in ALL 


TYPES of class actions if the case is dismissed or settled (FRCP 23(e))

-Jurisdiction


(DIVERSITY:  Only the citizenship of the named reps. of the class is taken 


    into account to est. diversity




*Same rule for Amount in Controversy Requirement—so long as 




  representative’s claim exceeds $75,000, the CA may proceed in fed ct. even 



  if class members’ claims do not exceed $75,000 (Exxon Mobil Corp. v. 



  Allapattah Services)



(FEDERAL QUESTION:  If class asserts a claim arising under fed law, it can 


    invoke Federal Question Jurisdiction


-Court Approval—Court MUST approve the dismissal or settlement of a class 
  
  action—Class must satisfy the requirements for certification under Rule 23(a) and 

  (b) before a court can approve a class settlement



(Rule 23(e) requires a settlement hearing (FAIRNESS HEARING) if the 



    judgment  will bind the class and permits settlement ONLY of the court finds



    the term to be Fair, Reasonable and Adequate.  



(Opt Out Provision—Court may refuse to approve a settlement of a Rule 23(b) 


    class if members are not provided a NEW opportunity to opt out


(Appeal of Approval of Settlement—A class member who object to the 


    approval of settlement may bring an appeal of the approval of settlement


-Rule 23(f)—Allows for the Appeal of Class Action Certification Decisions


-Class Action Fairness Act


-Under the CAFA, SMJ is Est. IF:




*ANY class member is of diverse citizenship from ANY D;




*The amount in controversy in the aggregate exceeds $5 million; AND




*There are at least 100 members in the proposed class or classes



-Removal Under the CAFA—In a CAFA case, any D, rather than all Ds, may 


  remove the case from state to federal court—ALSO NO in-state D limitation on



  removal



-EXCLUSIONS UNDER CAFA:




*Primary Ds are States or Govt Entities




*Claims based SOLELY on federal securities laws or Regarding the internal 




  affairs of a corporation

-Rules Enabling Act—Authorized USSC to promulgate the Federal Rules of Civil Procedure  

-Motion to dismiss for Forum Non Conveniens may only be made by a D

-A Motion to Strike may be used to challenge an insufficient defense  

-Permissive Counterclaims require an independent basis of jurisdiction in order to be within the SMJ of a federal court
