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Professor Kniffin


FINAL: (Professor Kniffin) ext. 6634
(1) We need not memorize cases, BUT we do need to memorize the content of the UCC and Restatements [don’t give exact §’s, but do tell if it is UCC or Restatement.

(2) Do not have to argue both sides, but must make the decision of the court.

(3) Issues are the key, they are the most important to spot and write down. [Only talk about the issues in the problem, DO NOT ADD FACTS]

(4) To begin

(a) Ask( if the UCC applies (Is there a sale of goods?)

(b) Ask( is this a S.O.F. K, must it be in writing?

Note Bene: Some Judges/Lawyers do NOT believe in Public Policy at all.  They believe you should focus only on the parties, issues and circumstances at bar.

Goal of Contract Law: To compensate rather than punish.  Compensation is usually in the form of money damages.

Unilateral Contract seeks performance. (1-sided promise)

Bilateral Contract seeks a promise. (2-sided promise)

Law and Economics: It is possible to breach so you wont be hindered from being able to (1) breach (2) fully compensate the victim and (3) get a better deal elsewhere.(Efficiency)

(There are no punitive damages in a breach of K case.  The court does not care why you breach only that you did. 

(It is possible to breach, give other party expectation damages and still be better off by breaching.  This is supposed to help the economic system as a whole.

Types of Damages: *Damages do not usually cover lawyer’s fees.*

(1) Expectation damages: [§2-713] (Usually the most often sought damage, usually gives the most money.) [Good for goods and services.] 

(Expectation Damages can be sought by both buyers and sellers.

“Puts the P in the position he would be had the K been performed.”

[Puts the victim of the breach back where he was had the K not been breached.]

(a) Damages for a result that did not occur because the party who breached failed to provide a good or service.

(b) Award Given: Difference between FMV when buyer learned of breach (or cover price) and price agreed upon in the K, plus any incidental or consequential damages. [All of this minus any money P saved by not having to finish the K.]

Cover: When buyer purchases reasonable substitute for lack of goods or services because of a breach. (Buyer must use good faith in covering.)

( If P does cover, he gets the difference b/w the purchase price and the contract price.

( P does not have to cover. If P does not cover then he is still compensated as if he did cover. P will get the difference between the K price and the FMV at the time P learned of the breach. [If you cover in bad faith, then treated as if you did not cover at all.]

E.g. If buyer was supposed to buy for $10 and learned of the breach on a day where the market value was $15, he gets $5 in damages. (Cover price is price when buyer “learned” of the breach, NOT necessarily when the breach 1st occurred.)

E.g. If the buyer was supposed to purchase for $10 and then had K to sell for $12, then $2 in damages.

(1-A) Incidental damages: [§ 2-715 (1)] P will get any reasonable cost associated with getting cover such as inspection, receipt, transportation, care and custody of the rejected goods, and any commercially reasonable charges, expenses and commissions in connection with covering. These would include transportation costs, phone calls, all the extra stuff you need to do in order to cover for your breached K.

(1-B) Consequential damages: [§2-715 (2)] Any loss from requirements or needs that seller (at the time of K formation) should have known could not have been prevented by cover or otherwise. Any injury to person or property proximately resulting from the breach of K. *Seller responsible for foreseeable damages only.*

(2) Reliance Damages: (Reliance when can’t calculate damages, if can calculate damages then use expectancy damages.) [Generally on a K, but promissory estoppel may apply also.]

“Put the P in the same position as he would have been had the K not been performed.” (aka “same position as before the K was made”) 

(Includes out-of-pocket expenses.

(Includes damages for the worsening of your condition/position.

(Includes incidental and consequential damages. [See 1-A and 1-B supra.]

(Cannot get damages for money you “would have made,” but can get any expenditures that you paid for.

(Cannot get damages for stuff before K was signed, can’t rely on an offer.

It is used when lost profits cannot be proved with sufficient certainty but nonetheless there was expenditure of some sort; thus, P should get reimbursed.

Sullivan v. O’Connor: Doc performed K and promised nose/outcome did not occur.

(Reliance is awarded when a K is performed and the desired or promised outcome has not occurred as promised or desired.

***If you started out with a $5 nose, you were promised a $7 nose, and you ended up with a $3 nose; your damages would be $2. ((The difference between where you started and where you ended up.))

(3) Restitution Damages: (May be a K or a non-K.)

“Damages for unjust enrichment of the breaching party.”

(D must pay money equal to the FMV of the benefit D received from P. 

(D must pay the FMV of P’s work (irregardless of the K price). So you may actually get more then the K price, so can get more than expectation damages.

(When K is fully performed and only $ has to be handed over, then usually no restitution damages.

Requirements of Restitution:

(a) D received a benefit.

(b) Benefit was at the expense of P.

(c) It would be unjust to allow D to retain the benefit.

(d) The benefit was not intended as a gift.

*No restitution for illegality, unless one of the parties is less at fault.

*Don’t necessarily need a K.

*Shrubbery case, benefit was not at expense of P?

Hypo: Sullivan v. Oconnor(P went to the Dr. who promised that he could enhance her beauty through procedures. It usually only takes 2 operations, but she required a 3rd to fix her face.  The 3rd operation put her in a worse position than when she started.

So… what damages does she get here?  
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What Damages are possible in this situation?

(4) Specific Performance: [An equitable relief, no juries in these cases.] 

§ 2-716(a): Specific performance may be decreed where the goods are unique or in other proper circumstances. Always at the discretion of the court. 

( May be used in real estate, artwork, long term output K’s.

Requirements of Specific Performance: Only if C/L remedy is not adequate. 

(1) You can prove that $ damages are inadequate to put victim back in the position in which he would be had the K not been broken. Uniqueness. (Examples include land, K involving “taste”, no substitute, can’t calculate $.)

(§ 2-716: Objects or “rare” or “sentimental” value.

(2) It would not be troublesome for the court to supervise the particular specific performance. (No personal service K’s, they are too difficult.)

(3) The terms of the contract are specific enough to allow the court to write up a decree of specific performance.

(4) Courts will not force hostile/antagonistic individuals to associate with each other. (They will allow hostile companies to work together.)

(Meeting all 4 does not guaranty specific performance, courts may use discretion because it is an equitable remedy.

**Can be imprisoned if you don’t follow specific performance, thus the K must be clear enough to allow the courts to write a very specific order of specific performance.**

example: Running a company as CEO or finishing a building K are not specific enough to allow specific performance.

Injunction: Is another equitable form of relief whereby you prohibit someone from doing a specified act.

Requirements of a Valid Contract 

I. Consideration (bargained-for-exchange); or a substitute 

II. Mutual Assent, i.e., Offer and Acceptance

III. No Way Out (No defenses to the formation of the Contract)

I. Consideration (bargained-for-exchange); or a substitute 

“A court will enforce a bilateral or unilateral K only if there is consideration, or a substitute for consideration.”

(Consideration gives evidence of the parties’ intent to be bound.

(Consideration assures/helps assure that parties do not get bound too easily.  When consideration is involved parties are more cautious.

“Consideration occurs whenever there is a bargained-for-exchange in which each party receives something that is either a benefit or a detriment.”

(***Minority recognizes a psychological benefit as consideration(.***)

Detriment: a loss, doing something that you either do not have to do or refraining from something that you do have the right to do. 

(Usually if it is a loss to one party it is probably a hidden benefit to the other (otherwise would be a sadist ()

(If it is not a bargained-for-exchange then it is a gift. [Consideration is what distinguishes a contract from a gift.]

(Obligations of honor or gift are not enforceable, no matter how disgraceful not accepting would be.

Performance can be:

(1) an act 

(2) a forbearance

(3) creation/modification/destruction of a legal right.

( ”Adequacy of the consideration should be measured at the time of the K’s formation.”

Voidable K’s: 

(1) Duress: Force someone into K by threat. (i.e. “your brains or your signature”)

(2) Fraud: Deliberate intent to deceive. Some states say K never formed some say voided. Can also entail leaving out/withholding information.

General Rules re: Size/Value of Consideration: 

***Courts do not usually consider the adequacy of the consideration.*** 

(a) The courts allow both generous and foolish contracts; as long as they are NOT illegal.)  

(b) Giving up a possible legal claim or a legal right may be consideration. (NB. you must know you are giving up the claim or right, and have an honest belief in such, not necessarily reasonable) [Can be totally unreasonable as long as honest. Kissing=Pregnant]

(c) A verbal/written promise w/o consideration cannot be enforced. (No matter how disgraceful failure to perform would be)

(c) Moral obligation is not consideration.

(d) Benefits received in the past are not sufficient to be held as consideration.

(e) A past act cannot be consideration (pension immediate w/o having to work). Some states (like NY) have statutes that give exceptions to this rule.

NY Statute: Exception to the rule that “Past acts are not considered consideration.” 

Four requirements for past acts to be considered “consideration”:

1) promise is expressed in writing

2) consideration is expressed in writing

3) performance is proven

4) K would be valid if not for timing

(The promisee must be aware of the promise or no consideration. (Reward for return of bad guy.)

Three cases where the courts WILL evaluate the relative size/value of consideration:

“Usually the courts DO NOT consider the adequacy of the consideration.”

(a) People exchanging identical items: (very rare) same quality/quantity etc.  If they cannot show a difference between the products courts won’t accept consideration. 

No Difference = No Consideration.

(b) Unconscionability: extreme unfairness such that it “shocks the conscience of the court.” (subjective test on part of the court) [different from foolish K in degrees]


e.g. $300 refrigerator financed to newlyweds for $1200

Unconscionability is an extreme area of foolish contracts.

(c) Token consideration: (courts are divided on this issue) 

Three situations where a promise with NO consideration IS enforced anyway:

(a) S.O.L Expires: When one re-promises to pay a debt that is no longer enforceable due to expired S.O.L., then no new consideration is needed.

(b) Minors re-promise as adults: Voidable duty imposed upon someone, on a promise he made as an infant (voidable a la infancy).  If, as an adult, he assumes responsibility and re-promises, then he is bound even if no new consideration.

(c) Promise which repeats/restates that one will pay/make good a bankruptcy debt (that he is no longer legally liable for) is enforceable, even w/o consideration.

(Setting up a benefit to another may form a K.

(Dad to estranged daughter “meet me at Macys and I will give you…” Consideration cause he gets to see her, he benefits.

(Dad to stranger “meet me at Macys and I will give you…” No consideration cause dad don’t care if he sees stranger.  Instead a “Conditional Gratuitous Promise”.

A. Restitution (a substitute for consideration): Alternate Basis for Recovery.

Four Requirements of Restitution:
(a) D receives a benefit.

(b) The benefit is at P’s expense.

(c) It would be unfair to allow D to maintain benefit w/o paying for it (very important)

(d) The benefit was not given as a gift (compensation must be expected from the particular party with whom you had the agreement(courts are split here())

When can you get restitution?:

(a) A Valid Contract (get recovery by remedy)

(i) If a K is too indefinite, then you can get restitution.

(ii) If a K is unenforceable via;

(1) statute of frauds, 

(2) no consideration, 

(3) K is too indefinite or,

(4) no bargained-for-exchange)

and as a result one party is unjustly enriched, then the other party can get restitution, i.e., he will get the difference of the enrichment. 

Exceptions:

(a) There is no restitution for illegal contracts.

(b) There is no restitution for psychological benefits

Examples: 

(1) Officious Intermeddler: One who forces gifts upon another. Out-of-the-blue paint neighbors house and then expect them to pay you for it. (No Restitution Here)

(2) Constructive Trust: (kind of restitution) Someone steals one dollar and wins 64 million in lotto with “that” dollar. Conversion would give you only 1$.  This fictitious/constructive trust could give you the whole 64 million if you could track/prove it was your dollar. (Here you can get Restitution, if you can track the $.)

(3) Forging Doctrine: If there is an invalid bilateral K but one side finishes/tenders performance, then the court may forge a unilateral K out of invalid bilateral K. 

(Can also try to get estoppel or restitution damages.) 

The court pretends that there was bargaining. (This is a minority view()

B. Reliance: Promissory Estoppel and Equitable Estoppel (a substitute for consideration) Alternate Basis for Recovery

(There is never reliance on an “offer” unless there is a chain of K’s (E.g. construction contracts)

(There is no reliance on a “contract”; instead sue for a “breach of K”

(Use reliance for a promise, a representation of fact, or an unenforceable K.

(Promisory Estoppel and Equitable Estoppel are basically the same, the have the same requirements.  The major difference between the two is:

(1) Promisory Estoppel: Is reliance on a “PROMISE”

(2) Equitable Estoppel: Is reliance on a “REPRESENTATION OF FACT”

Five Requirements for Promissory Estoppel: 

(For equitable estoppel, substitute the word “promise” with “representation of fact.”)
(1) A promise made by promisor 

(2) The other party detrimentally relied on promise (gave up time, $, legal rts., etc...)

(3) The promisor causing reliance could reasonably foresee this reliance (didn’t have to actually foresee but reasonable could have had foreseen)

(4) The reliance itself is reasonable, on part of the party to whom the promise was made. [Stranger offers you 1 million, you buy Cadillac.  Not reasonable reliance here.]

(5) Justice can only be accomplished by giving relief to the person who relied.

((Reliance here, has NOTHING to do with reliance damages; instead it is only a alternative to consideration.))

Instances where Promissory Estoppel can be used: 

(a) If there is (1) no K (i.e. no consideration) or (2) it is not a gift; then one can still recover under promissory estoppel.

(b) There is a representation (false or true), that is “relied” upon

(c) There is no promissory Estoppel in social situations (i.e. I’ll cook you dinner for a back massage ()

(d) “May” overcome the S.O.F. if you extensively build on “promised property.”

Hypo Secretary with pension got promissory estoppel.  Thus, she will only get payments already due to her.  Must she sue every month?

(1) she can ask for lump sum based on life expectancy (minus interest)

(2) she can get court order for company to pay every month

Hypo Niece gets promissory note from grandpa, and she quits job relying on the note.  There is no consideration, and grandpa dies.  Estate says no.  Niece gets money because she detrimentally relied in quitting her job.

Damages( The court gives whatever damages it thinks is fair.

C. Illusory Promise: It looks like a benefit but it is really not a benefit. 

Requirements for an Illusory Promise:
(a) The promisor must have full discretion; he leaves himself a free way out.

(b) There is no real promise, only the illusion of a promise.

(c) There is no real consideration, only the illusion of consideration.

E.g. I will buy your house for 500 large if I feel like it = Illusory cause full discretion to the promisor.

E.g. I will buy your house for 500 large if I win at least 500K in the NY lotto next week = Not illusory because, as long as I must buy a ticket, I do not have full discretion.

Three K’s that only appear illusory; however, they are not illusory:

(1) Satisfaction Clauses: These Do Not make contracts illusory.

E.g. I will go through w/ the K as long as I get the proper leases satisfactory to me.

The court says that this does not give full discretion to the purchaser. There are limits to satisfaction, one cant arbitrarily say “I am dissatisfied.”

2 categories for judging satisfaction: 

(1) Reasonable Person: for commercial subject matter we use this standard

(2) Artistic Subject Matter / Personal Taste: Honesty and good faith standard.  These are much harder to prove.

Exception: This satisfaction clause is illusory: “I will pay you unless I feel like being dissatisfied.” [Illusory because the purchaser has full discretion.]

(2) Requirement/Output Contracts: These are not considered illusory contracts.

UCC § 2-306: Both of these K’s require:

(a) Good Faith

(b) Best Efforts

Requirements Contract: will buy all or % of my requirements from you

Output Contract: will sell you all or % of your requirements for your production

(There is no full discretion in these contracts because these contracts include a good faith requirement.

E.g. If you say that you will buy requirements, you must do so.  If your requirements are zero, then you needn’t buy anything.

UCC § 2-306: includes K’s tat limit buyer and seller to only exclusive dealings with each other.  Best efforts and good faith are implied.

(C) At-Will “Employment” Contracts

Kniffin Believes that at-will employment contracts are illusory, even though court disagrees (probably due to public policy)

(UCC says that if party can terminate K [for sale of goods (UCC)] at-will, then it is implied that there is a duty to give reasonable notice[UCC 2-309(3)]. 

(The court says that this “duty to give reasonable notice” is consideration that does not make the promise “illusory.”

Kniffin Believes that the only reason it is considered non-illusory is public policy.

(Any other K that allows either party to terminate at-will, is illusory)

((((UCC § 2306 (pg. 35 App.) (1) good faith (so not illusory) (2) “best efforts”))))

E.g. Lady wood and her agent. The agent did not promise anything in the literal words of the K.  So literal gives us no consideration. Cardozo says implied in fact in the K is that the agent will use Reasonable Efforts, therefore no longer full discretion and no longer illusory.  Support: Why else would she give him the exclusive right if she didn’t intend him to use reasonable efforts? It is an output K that the court does not recognize as illusory (entire output of designs).

*Express terms gave no consideration, implied terms did give consideration.*

(d) Termination of a K upon an agreed event:(§ 2-309) This is not an illusory promise.

E.g. If a K is terminated if the price of THDO increases to $15, this is not illusory.

(If each party can terminate the K at his own option, then there is no consideration.

2 Ways to Imply Terms into a K:
(1) Implied in Law( the law rewrites the terms, for example, the law always implies Good faith into a Contract. Implied terms are found in the UCC and C/L.

(2) Implied in Fact( comes from the facts of the case, the law will imply from parties, backgrounds, circumstances etc..  Court can say the parties intended these terms themselves

General Rule: Courts often try to find K’s valid, they will try and find consideration to say K is not illusory.

II. Mutual Assent (Offer and Acceptance)
NATURE OF ASSENT: From whose viewpoint do we judge whether there was assent?

Objective Assessment View: K needs 2 or more parties, thus we look at each party’s actions through the eyes of a reasonable observer in the circumstances of the case.

E.g. If owner says that he is joking, then we must look through the eyes of a reasonable would-be purchaser. 

( This is sometimes called the “limited objective view”, because it is limited by the circumstances.

Lucy v. Zehmer: Was decided that a would-be purchaser would think the owner was not kidding due to the facts and circumstances. (maybe if Zehmer put price at $50 then would have a better chance)

( To form a K, both parties must reach an agreement to which they mutually assent.

(A K exists as soon as mutual assent is reached by both sides, even if there is no formal document.

A. OFFER: “A statement that would lead a RP to believe that by assenting (saying “yes”) he can bind both parties.”

(An offer is a conditional promise.

Requirements of an offer: 

(a) Expression of a promise, undertaking or commitment to enter into a K.

(i) based on custom

(ii) look at language and circumstances

(iii) look at prior relationship

(b) Definite, clear, succinct and certain terms:

(i) must identify offeree

(ii) subject matter (e.g. specify parcel of land)

(iii) time of performance

(iv) price

(c) Offer must be communicated to the offeree.

(The offeror gives a lot of power to the offeree

Hypo: Hamer v. Sidway Uncle makes K with nephew to not smoke, gamble, etc..

· If ask for performance, and nephew smokes before 21st, then no breach of  K.

· If ask for performance, and nephew complies, uncle can revoke any time before 21st.

· If ask for promise, nephew says OK, smokes before 21st, then breach of K.

· If ask for promise, and nephew says OK, uncle cannot revoke at any time.

What is not an Offer?: 

(a) An estimate is NOT an offer.

(b) An ad is NOT an offer.  [A RP would not believe that there is an unlimited quantity of a particular item specified in an ad such that they can create a K.]

(Craft: A normal newspaper ad is not an offer but an invitation to negotiate.  Ct. said that Craft couldn’t even assume that there was one sewing machine in stock.

(Lefkowitz: The ad in the case was very clear, definite and explicit, such that it did not leave anything open for negotiation; thus it was an offer.  And store can’t modify it’s offer by a “house rule” only for women, if that rule was not in the ad and the would-be buyer would have no reason to be aware of it.  If the storeowner told buyer about the rule before he accepted then would be different story, otherwise, can’t change and offer after it is accepted. 

((N.B. Can we have a K w/o an offer?: If negotiating for a long time and simultaneously say “let’s do it” then simultaneous mutual assent. A K w/o and offer.))

E.g. 
“The lowest price I can sell it to you for is 1,000$.”  This may/may not be considered an offer.  Can be construed as opening of negotiations, it does not exactly say “I will sell you property for 1,000$.” 

E.g. 
“I will sell you my red jeep for 7K” RP would believe it is an offer

“I might be willing to sell you my red jeep for 7K” RP would not believe it is an offer

“I might be willing to sell you my red jeep for 7K in 3 days” RP would not believe it is an offer

Unsolicited Action: An offer may only be accepted by someone who knows the offer has been made, and acts in performance of the known offer.  One cannot perform, then find out there was an offer, and then accept offer after performance.

E.g. Return of a “wanted” man, later find there was a reward, can’t accept offer after performance.  No reward is given in this instance.

(One can’t accept an offer he did not know about = no mutual consent.

(One can’t bargain for an offer he did not know about = no consideration.

Purchase Order: An offer that originates from the buyer. Acceptance comes in the form of acknowledgement from the seller.

mirror image rule: Under the Common Law, the terms of the acceptance must exactly match the offer.  If the terms do not match then the attempted acceptance is considered a counter-offer. (game then starts all over again) [UCC 2-207 abolished this mirror-image rule for sale of goods only.]

**Reasoning behind the rule was that the courts didn’t want to/tried not to bind people to K’s they don’t want to make.**

Mistakes in Offers: If mistake is too big, then the other side should know it is wrong. 

(G.C.’s who bid (put in offer) for public works can rescind if there is an honest mistake.

(a) Mutual Mistake: Here both parties are mistaken. In this case, K is rescinded and each party gives back whatever it was holding. The court gives Rescission and Restitution.

(b) Unilateral Mistakes: Only one party is mistaken.  Too bad, so sad. 

Some exceptions include G.C.’s, see above.

E.g. You intend to order (offer) 10K paper clips, your secretary puts in an order for 10 million.  If mfg. could reasonably believe you wanted 10 million you are stuck, if unreasonable to believe then you will not be stuck.

E.g. You correctly indicate 10K, but Western Union changes it to 10 million.  If mfg. has reason to believe, then you are stuck.  But you do have a separate action against Western Union.

(Relief from a mistaken bid is allowed when one party knows or should know of the other’s error (and requirements for rescission are fulfilled).

(c) Equitable Exception: Use fairness and discretion.  Allow relief from K if the enforcement of such a K would be unconscionable. Look at the burdens to both P and D if the K were to be kept or denied. Balance the hardships that would befall each party.

Irrevocable Offers (Termination of an Offer): Offers that can never be revoked once they have been made.

(1) Options Contracts: (supported by consideration): Look at house, unsure if you can afford it. Owner offers it to you at 200 large, you can’t accept but you don’t want it revoked.  Thus, you pay consideration to keep the offer open for a specified period if time.  

(It is a separate K to keep the offer open.

(So this option K, to keep the offer open, is irrevocable once it is agreed upon.

(2) Firm Offers: (§ 2-205) Merchants Only. Sale of goods.

A firm offer must:

(a) Merchants only (NY expanded to include non-merchants and all K’s; not just sale of goods.)

(b) be written and signed

(c) must give assurance it will be held open

(d) non-revocable for lack of consideration (only for time stated)

(e) never valid more than 3 months (NY expanded to reasonable time)

(If offeree makes terms offeror must sign (offeror would otherwise be severely handicapped.

(3) Offers made to Governmental Units: These are irrevocable by statute.  The legislature gives advantage to governmental units. Governmental bids cannot be withdrawn. (Some state/municipalities allow revocation; minority ()

(4) Unilateral offers for specific performance: Hamer v. Sidway “I’ll pay you if you refrain till your 21st birthday.” Rule: Once the offeree begins performance and notifies offeror he has begun, the K is irrevocable.

(5) Restatement 2nd § 45: Option K Created by Part Performance or Tender (for unilateral contracts) 

1) if an offer invites the offeree to accept by rendering performance, an option K is formed (thus irrevocable) as soon as the offeree (i) begins the invited performance or (ii) tenders a beginning of it

(6) Promissory Estoppel: If offeree detrimentally relies upon the offer and the offeror could have reasonably expected such reliance.

(7) If the offeree knows/should know it was a mistake then no K. “One cannot snap-up   an offer or bid knowing it was made in mistake.” 

Termination by Operation of Law: 

(1) Death or Insanity of Either Party: This does not have to be communicated to the other party. (Unless it is an irrevocable offer, like an option K.)

(2) Destruction: of the proposed K’s subject matter

(3) Illegality of K:

(4) Offer in face to face conversation: It lapses when conversation is over; not applicable to phone conversations or e-mails. (watch out!)

How can termination of an offer occur?:

(1) offeror revokes

(The slightest communication indicating that the offeror does NOT want to be bound is a revocation of the offer

(Offeror can revoke offer before it is accepted.  The revocation includes notification to the offeree.

E.g. If offeror offer’s to sell his house to A, but offeror sells it to B first. Then A must be notified, otherwise, if A accepts offer before notified that it is revoked, the offeror is in trouble. 

***You should/must revoke the offer before you go and sell your house to another.

***If offeree (A) had heard from a reliable 3rd party source that the offeror had already sold the house or is unwilling to deal, then this is good enough notice to be a revocation.

(2) offeree rejects

(3) offer can lapse 
(Offeror in offer can set time at which the offer lapses.  Basically saying “If I don’t w/draw it myself, the offer is revoked as of Tuesday.”

(If no specific time is set, then the offer revokes w/in a reasonable time after it is made.

***There would be different reasonable times for perishable v. nonperishable good (i.e. bananas v. bookends)

(4) offeror’s/offeree’s death or incapacity kills the offer

(5) Others Examples: 

***Under mirror image rule, if you change the offer, it is terminated

***Option contracts can NEVER be revoked.  Even if both sides assent, the offer survives until the date indicated.

(Once a counter-offer destroys an original offer, the original offer no longer stands.

(A counter-offer starts the whole game all over again.

E.g. 

(a) “please give us price for 2,000-5,000 tons of iron rails” Not offer, unwilling to be bound

(b) “for 2-5K tons we will sell at $54K per gross, cash, F.O.B., March delivery. If accepted notify us by Dec. 20th” Looks like offer, certain terms, and certain quantity.
(c) “please enter order for 1,200 tons as per favor of (b)” Not acceptance, offeree changed the quantity terms
(d) “We cant do that, sorry” rejected, not part of offer
(e) “OK, then send 2K tons as per (b)”  The counter offer destroyed the original offer, so offeror is free to accept or reject this offer.
*** To counter w/o destroying original offer say “we are still considering original offer (we don’t intend to reject it), but as a separate matter, how mush would you charge for 2K tons?”

B. Acceptance:
“Notification must be given to have acceptance.”

 “You cannot scream ‘I accept’ from a mountaintop where no one can hear you”
When does acceptance occur?: 

(1) When performance is sought: Acceptance occurs once you get FULL performance; but offer may be irrevocable if performance has begun, been tendered. 

(2) When a promise is sought: Acceptance occurs the moment you receive the promise or specific actions that indicate the offer was accepted (such as beginning performance; the performance must be specific.)

(3) There is NO acceptance unless notice is given.
(Better to ask for a promise, otherwise you may not know you have a deal for a long time.

E.g. A G.C. buying lumber cannot be used to indicate beginning of performance. It is not specific enough. [AKA a promise can be given/evidenced by beginning performance.]

E.g. You ask for promise by the 10th, the 5th G.C. comes and starts work; that’s acceptance.

Rule: The offeror is the master of the offer and may specify any mode of acceptance he wishes, even carrier pigeons(. 

(Unless explicitly stated, the offeror’s method of acceptance may be construed by court as only a suggestion of method of acceptance (use the word “must”).

(The offeror can waive the right to notification.

(Many companies write sample offers and allow purchaser to use them.

Evertite: When does work commence? Homeowner said when the first shingle is nailed. Court said when the workers loaded up the trucks.  

If “commencement” started at first shingle and homeowner ran out before truck in driveway and yell revoke, then it may be revoked.  But if “commencement” started at loading the truck, it is too late for the homeowner to revoke (commencement of the performance indicates the acceptance (promise) here.

UCC § 2-206: Offer and Acceptance in Formation of Contract 

(1) Unless clearly/unambiguously indicated by the language or circumstances:

(a) An offer to make a K will be construed as inviting acceptance in any manner reasonable in the circumstances.

(b) An order/offer to buy goods for prompt current shipment shall be construed as inviting acceptance by either:

(1) prompt promise to ship or 

(2) prompt shipment of conforming or non-conforming goods. 

( If seller seasonably notifies buyer that the shipment of non-conforming goods is only offered as an accommodation, then the shipment of non-conforming goods is not an acceptance 

(2) If beginning performance is an acceptable mode of acceptance, then the seller must be notified within a reasonable time or the offer is treated as if it had lapsed.

(Once “shipped” it is accepted (K formed), even before you notify are notified.

(Acceptance as soon as dispatched, but if notice does not follow w/in a reasonable time then the offer has lapsed (no K).

(The shipping of non-conforming goods can and does bind the offeree into a K. 

UCC § 2601: Buyer’s Rights on Improper Delivery (non-conforming goods) 

If the goods fail in any respect to conform to the contract, the buyer may:
(a) reject the whole; or

(b) accept the whole; or

(c) accept any commercial unit or units and reject the rest.

(So buyer locked in once seller sent the goods, but buyer can reject.

(A shipment of non-conforming is considered a counteroffer if say “it is an accommodation.”

(Another § of the code allows seller who sent non-conforming goods, to have reasonable time in which to cure the defect. (This reasonable time may sometimes extend past the original delivery date)

E.g. Offeror puts in order for 21-gear bikes.  Offeree can only manufacture 18-gear bikes.  If offeree send 18-gear bikes it is a big risk.  If the offeror rejects the bikes offeree is still BOUND to provide the 21-gear bikes. Unless of course under § 2-206 (b) the seller seasonably notices the buyer that the 18-gear bikes are only an accommodation.

§ 2-206 (b) lets seller say that he is just sending a counter-offer

Non-conformity: Can be ANY difference at all. (The wrong shade of green.) Must be done in good faith.

Perfect Tender Rule: you can reject for ANY non-conformity.  The offeror can try to use this as an excuse to get out of a K. If buyer rejects in order to get a better deal can get caught for fraud, must be in good faith.

Restatement 2nd § 69: Acceptance by Silence or Exercise of Dominion
(A) Silence is NOT acceptance.  These are the following 4 exceptions:

(1) Where offeree takes a benefit of offered services with: 

(a) reasonable opportunity to reject them and 

(b) reason to know they were offered with expectation of compensation.

E.g. Mfg. sent 64 refrigerators to the wrong warehouse. Warehouse took them and kept them, when mfg. found out he billed the warehouse.  Silence here was the K, warehouse had reasonable opportunity to reject.  If no § 69 could have used the catchall restitution.

       (2) When offeror states, or gives offeree reason to believe, that assent may be may be manifested by silence or inaction, and offeree in remaining silent intends to accept the offer. 

E.g. If A (mfg.) tells B (storeowner) that I am sending you ten computers, if I don’t hear otherwise from you then I will assume that you bought them.(NOT good enough.

(If B intended to accept (w/ witnesses) when computers arrived, but the next day the stock market checked and B cant afford them.  In real world such a case would be very hard to prove. But if you could then B would be bound.

(3) Because of previous dealings (a pattern of orders) it is reasonable that offeree should notify offeror if offeree does not accept.

E.g. Own shoe store and ALWAYS order the same shoes every month for 5 years. If one month you decide you don’t want them then it is reasonable that the offeree should notify of revocation.

      (4) The offeror exercises dominion over the goods.

E.g. The offeree receives books from the book of the month club with condition that if he wants them say nothing and they’ll keep coming.  Here if the offeree gives books away to friends, then his silence is acceptance because he exercised dominion over the books.

Termination of the Power of Acceptance: 

(a) At Common Law, mirror image rule states that if you get a detailed offer, and make a mistake in repeating the terms in your acceptance, it may be construed as rejecting the offer [no longer with UCC 2-207()

(b) An offer does NOT survive death; [[a K does.]]

(c) If there is an offer in a face to face conversation, it lapses when that conversation ends. (Does not (yet??) extend to phone or e-mail conversations.)

§ 2-205 Firm Offers 

Offer by merchant to buy or sell goods signed and in writing and containing terms that hold the offer open is irrevocable (even if lack of consideration) for the time stated or a reasonable time. In no case can be irrevocable for more than 3 months unless there is a separate form signed to this effect.

NY statute: changes 3 months to “reasonable time.” It is more general.

Merchant: one in the business of buying or selling goods

Merchant á la UCC: § 2-104 (1) = (i) one who deals with goods or (ii) one who holds himself out to have knowledge  or skill particular to the goods involved (consultant).

(General Offer: lose wallet, put up $100 reward signs asking for performance. 

How do you revoke this?

Court rule: give revocation similar /equal publicity.  If there was no revocation then the offer lapses within a reasonable time

Acceptance for Unilateral Contracts: 

(Notice can be given

Restatement 2nd § 54: Acceptance by Performance; Necessity of Notification to Offeror

(1) When offer invites offeree to accept by rendering performance, no notification is necessary unless the offer requests such notice.

(2) If offeree accepts by rendering performance and knows offeror as no adequate means of learning of performance, then K is void unless:

(a) offeree exercises reasonable diligence to notify the offeror of acceptance

(b) the offeror learns if the performance w/in a reasonable time

(c) the offer indicates that notification of acceptance is not required

(So you have to give complete performance and then give notice or the deal will be destroyed.

UCC § 2-207 Additional terms in Acceptance or Confirmation 

The Battle of the Forms: 
(a) Purchase Order: 

(b) Acknowledgment: 

(First: The parties must intend to be bound and there must be a sale of goods. (Otherwise can’t even get into 2-207.)

(2-207 tells you (1) if there is a K formed and (2) what the terms of the K are.

(1) A definite and seasonable expression of acceptance or a written confirmation w/in a reasonable time serves as an acceptance even if terms are different from those offered or agreed upon (abolishes the mirror-image rule)

(1-A) Unless acceptance is expressly made conditional on assent to the additional or different terms. [this is the “2-207 counter-offer”] 

(The courts will try to make it an acceptance (not counter-offer) if possible.  To get a counter-offer, there must be clear unwillingness to be bound if conditional terms are not met. [Courts don’t want to bind those who didn’t want to be bound, they want to assure that the parties intended to be bound.]

(2) For all parties: additional terms are construed as proposals for additions to the K.  

(2-A) Between merchants such additional terms become part of the K unless:

(a) The offer expressly limits acceptance to the terms of the offer;

(b) The additional terms materially alter the offer; or (courts divided here(: is it (1) different terms or  (2) same terms plus additional ones?)

(c) Notification of objection to such terms has (i) already been given or (ii) is given w/in a reasonable time after notice of them is received.

[if term falls in the exception, then the K still exists only terms thrown out]

(3) For all parties: conduct that recognizes the existence of a K, is sufficient to establish a K of sale even if the writings of the parties do not establish otherwise.  

(Can include a K by performance.

(3-A) In such a case the terms will include those terms on which the writing of the parties agree, together with any supplementary terms incorporated w/in this act.

Knock Out Doctrine: Knock out all the terms that do not agree and then fill in with the UCC Gap-Fillers. (Conduct must show willingness to go ahead with the K.)

Gap-Filler Provisions: 

(
If particular terms are either left out of a K or are knocked out, then there may be a    “Gap-Filler” to fill in the K

(1) § 2-309: If parties don’t set a delivery date, the code states that the delivery should be in a reasonable time.

(2) § 2-310: If K don’t state when the payment is due, the code states it is due upon purchaser’s receipt of the goods.

(3) § 2-305: If price is not settled in the K, the code states that the price is a reasonable price at the time for delivery (unless (1) nothing said as to price (2) price left to be agreed upon and parties fail to agree or (3) price was settled to be set on a market value and that value is not set or recorded.

(4) § 2-204 (3): Umbrella clause; if 1 or more terms are left open, K is not indefinite, parties intended a K, and there is reasonably certain basis for giving recovery, then we have a K.

(5) § 2-311: If quantity and type (particulars) are not specified, then they may be decided by the seller (only a few exceptions: must be made in good faith, cant materially alter the other parties performance)

(2-207 used when the terms of the offer do NOT match the terms of the acceptance.

(2-207 abolishes the mirror-image rule for the sale of goods. So if acceptance does not exactly match the offer, then there is still a K under 2-207; whereas under C/L no K here.

(If offeree don’t like the terms, can make a 2-207(1) counter-offer. 

E.g. 2 e.g.’s of 2-207 counter-offers: (1) “I accept, but only if you agree to my terms” or (2) “I do not accept, but here is a new independent counter-offer”

Requirements to use UCC 2-207:

(a) Is there a definite seasonable acceptance?

(b) Is this b/w merchants or non-merchants?

(c) Is there a counter-offer?

(d) If counter-offer, do parties still behave as if they want a K?

(e) Sub (3) only keep terms on which they agree, otherwise-knockout

(f) Sub (2) 

Non-merchants: additional terms construed as proposals to additions. Merchants: additional terms become part of a K as long as they do not expressly limit, materially alter and there is notification of objection. 

Hypo: Page 219: Philadelphia Lawyer Problem.1st aunt Mary told Ben that she wanted him to come to her funeral and that if he did she would pay him $5,000.  Later she wrote him a letter stating, “If Ben should come to my funeral, I order my executor to pay him the sum of $5,000. Mary Dewitt.”  She died, Ben came and the executor refused the 5K.

Issue: Was this a unilateral (seeking performance) or bilateral (seeking promise) contract?

· If unilateral, then the offer dies with the offeror. Since performance would be acceptance, the offer was void before it was accepted.

· If bilateral, then the K was formed when Ben promised to go.  If this were the case then there was a valid K that survives the death of Mary.

Examples of 2-207 Use:
(1) When an acceptance is made expressly conditional on “these” terms. [No willingness to be bound if terms not met.] 2-207 does not say there is a valid K in this circumstance.

(2) Additional terms in the acceptance (were not in the offer).  (not C/L mirror-image)

Merchants: Become part of offer unless any exceptions of 2-207(2)

Non-Merchants: A proposed addition that the offeror must explicitly assent to form a K.

(3) Different/conflicting terms in the acceptance (were not in the offer). 

Knock-out Doctrine: conflicting terms cancel each other out; then use gap fillers.

(4) Acceptance diverges significantly then no acceptance at all.

(5) Confirmation of an oral agreement. When there is an oral agreement followed by a written confirmation that has different terms. [Oral agreement under S.O.F. is a K, but my not be enforceable due to the S.O.F., until the papers are signed.]
Merchants: For additional terms, confirmation is treated as an acceptance. Thus, look to 2-207(2) (b)+(c) for the answer.

Merchants: For different terms, then no K even if consent by both sides.

Mailbox Rule: This helps the offeree.

Restatement 2nd § 63 Time When Acceptance Takes Effect

Unless the offer provides otherwise,

(1) An acceptance: 

(a)  Can be made in a manner and by any medium invited by the offeror.

(b) Acceptance is valid once it is dispatched, as long as it is sent by a reasonable method. Whether or not it ever reaches/is received by the offeror.

(2) No mailbox rule for irrevocable offers. [E.g. An acceptance under an option K is not operative until received by the offeror.]

What if offeree sends an acceptance and a rejection?: (He changed his mind.)

(1) If he sent rejection 1st, then acceptance 2nd: “mailbox” does not apply. Whichever arrives 1st governs.

(2) If he sent acceptance 1st, then rejection 2nd: “mailbox” still applies. The acceptance was effective as soon as it was dispatched. Unless: 

(a) the rejection arrives 1st and
(b) the rejection is relied upon by the offeror (sells property, etc.)

(What is arrival? To actual person’s hand, to mailroom, building, desk?

(What is dispatch? In US mail service hand, mailroom, outbox?

Hypo: (for mailbox rule)

Day1: A mails offer by US mail

Day5: B receives offer

Day6: B sends acceptance

Day7: B sends rejection

Day10: rejection arrives

Day11: acceptance arrives

· It only matters whether the rejection was relied upon or not.  No such evidence here.

Hypo: (for mailbox rule)

Day1: offer sent

Day5: offer received

Day6: rejection sent

Day7: acceptance sent

Day11: rejection arrives

Day12: acceptance arrives

· If rejection sent 1st, no mailbox rule. Whichever arrives 1st wins.

When can you make someone pay $ w/o having a K? (There must be a valid K here()

1) Restitution/Reliance or 

2) Promissory Estoppel is an unconditional flat promise. (Ricketts; “I’ll give you $ and I hope you quit your job” Here there is no reliance and no K.  But she still got damages.)

[If have a valid K you cannot use either of these]

General Rule: There is never reliance on an offer (Since and offer is revocable, reliance would not be reasonable.  Reasonableness is a requirement for reliance.)

(Exception: Where reliance on an offer is considered reasonable. A G.C. is said to be able to rely on bids from subs.  G.C. is in no position to accept because he does not know if he will get the job or not.

E.g. A sub may never rely on a G.C. even if the G.C. uses the subs bid and get the job and the sub hears about it.  Even if sub sees his name on the list and then goes out and buys necessary materials.

When do courts recognize Promissory Estoppel? (not for offers or K’s, just promises)
(a) Cts. do not usually recognize promissory estoppel on an offer. Except G.C.’s.

(b) Cts. do not usually recognize promissory estoppel on a K unless K turns out to be unenforceable.  Can get relief by breach of contract C.O.A, or you can get reliance damages (NOT promissory estoppel).

(c) Cts. will recognize promissory estoppel on a “promise” when P acted to his detriment. See Hoffman v. Red Owl.  

Hypo: If Contractor has K to build garage and while speaking to owner makes a separate promise to move a mound of dirt (not in K).  And contractor does not move dirt and owner detrimentally relied on the promise.  Then have a promise separate from the K, so can have promissory estoppel on that promise. [It has nothing to do with the K]

III. No Defenses to the Formation of the Contract (No Way Out) (Given a “valid” Contract, When is it NOT Enforceable?) 

A Statute of Frauds: Every state has statutes that tell you what kinds of contracts must be in writing. (Sale of goods or Service K’s.)

(In these situations, with these kinds of K’s, an oral K is unenforceable. (Even if 100 million nuns, priests and rabbis are witnesses.)

(We assume it is a valid K, must it be in writing?

There are Four Major Contracts that MUST be in Writing

(1) Sale of an interest in real property: “interest” includes sale of whole property, lease, mortgage, etc.

Exception: Oral K may be recognized if there is extensive part performance by the purchaser of an interest in real estate. (E.g. building barns, planting corn, etc…)

(2) Suretyship: a guarantee; the promise to pay the debt of another person should he fold

Three Requirements for Suretyship: 

(a) The promisor promises to pay the debt of another.

(b) The promise was made directly to the creditor.

(c) The promisor’s liability is only secondary. Promisor says “I will pay only if the debtor don’t pay.”

Exception: Main Purpose Rule – If a surety makes a promise with the main purpose of helping himself, it is not a suretyship.  (A surety’s promise should be for his own benefit.)

(A suretyship is a promise that you will pay. If you promise that another will pay, it is not a surety ship.

Hypo: 2 farmers; the rich one told tractor dealer if poor one cant pay, I will.  Poor one didn’t pay, dealer sued rich one.  Rich one said S.O.F., court said main purpose of rich one was that he could borrow it, so oral K is valid. Rich one must pay. 

(Langman Ct. said that when a grantee assumes a mortgage, this is not a surety. So not under S.O.F. so oral K is enforceable.

(3) Promises that cannot be performed w/in one year of making the K: 

General Rule: If it is in any way possible at all to finish in a year, then this does NOT apply. (It doesn’t matter if it is actually done in a year, only that it could be possibly done w/in a year.)

(If it can be done w/in a year then a written K is not needed, an oral K is fine.

E.g. Contract for 2 years, but provision says that if new widget is created at any time w/in the two years then either party can terminate on 6 weeks notice.

**The cts. are divided on this one (.**

( Some cts. say getting excused w/in a year is same as performing w/in a year.

( Other cts. say it is not the same as fully performing.

E.g. Personal service K to paint portrait in 2 years.  A person (is human) can die w/in a year; a personal service K does not survive death. So, is being excused by death the same as full performance? The courts are divided on this one (. 

***”Not if built w/in a year, but if could be built w/in a year.”***

***”Not if excused w/in a year, but if could be excused w/in a year.”***

Requirements for the 1st 3 categories: (not including (4) more than $500)

1) K must be in writing.

2) K must be “signed” by the party resisting enforcement.

(i) signing can include (a) initials (b) company letterhead (if author intends the letterhead to sign as signature)

3) The writing must contain ALL essential terms of the contract.

(i) The court can piece together several signed documents and consider them as one document

(ii) If document 1 + 2 refer to 3; and 1 + 2 are signed and 3 isn’t; then ct can piece them all together even though the 3rd isn’t signed.

4) Exception: Both “a” and “b”.(The courts are divided on this one ()

(a) Some courts say, in these 3 categories, serious/extensive reliance (part performance, borrow $, mortgage fees) can be an exception to the S.O.F. in some courts. 

(b) Some courts say, reliance is not allowed to overcome the S.O.F., they can say it is unreasonable to rely on oral K, you are “deemed” to know about the S.O.F.!
(4) UCC § 2-201 Sale of goods over $500: Anything purchase over $500 is a serious transaction for many people.

(1) According to §2-201 a transaction over $500 must be in writing. (This assures that the seller cannot claim any different agreements or terms.)

(a) The K will not be insufficient if omits or incorrectly states a term agreed upon orally.

(b) The K will not be enforceable beyond quantity of goods shown in writing (i.e. when writing has ( quantity than the oral K.)

(c) Remember “$500” represents the “price” not the “value”

(2) Exception Between Merchants Only

(a) A written confirmation sent to the party resisting enforcement which affirms the purchase order can be used to satisfy the writing needed to form a K.

(Unless the party resisting sends a notice of objection w/in 10 days. 

(3) Exceptions where K is enforceable. (Merchants and Non-Merchants)

(a) If goods are extremely special for this buyer and seller cant sell them elsewhere and already started manufacturing or the like.

(b) If the party resisting enforcement admits (in ct. papers or testimony), that the K was made, then the only the quantity “admitted.”
(c) If payment is made and accepted OR (2) If payment is received and accepted; then the contract is enforceable.

Confirmation can be sufficient against one resisting (for K of  $500 or () if:
(1) It is written and signed

(2) It says it is a K

(3) It specifies the $ amount

(4) If written notice of rejection w/in 10 days, the K is void.

Hypo: Original K is oral. Then buyer sends written affirmation for $60K, no denial w/in 10 days. Seller tries to get out of the K.

(The buyer’s written confirmation is sufficient to bind he two parties.

Monarco: Free from statute of frauds if (1) seriously change your position in reliance of he K or (2) there is unjust enrichment.

Bad: customer buys $1000 computer with written K, oral K at store says they will install.  The store does not have to install cause it is not in writing.

Good: if there were no S.O.F. then someone could claim that they had an oral K with a little poor old lady and force them to hire a lawyer to prove that they did not have an oral K to buy 2,000 square feet of psychedelic orange carpeting.

Restitution: An unjust enrichment that some courts recognize can overcome the S.O.F.

( With restitution, look for unjust enrichment, and try and get paid for past performance.

( It can be used (in some states) to overcome the S.O.F.

Statute of Frauds can overlap: 

Hypo: If there is a 2 year K for $850 then the K must satisfy requirements for both S.O.F. topics. (under a yr. and over $500)

Remedies when K is void because of S.O.F.
(1) Restitution: When K is unenforceable and part performance has been given.

(a) Some courts may cure unjust enrichment when K is unenforceable.

(b) Some courts recognize restitution as a means of overcoming S.O.F. when K is unenforceable. 

(2) Some courts recognize Reliance as an exception to the S.O.F.

(Not supposed to rely on oral K that should be in S.O.F. (deemed to know law)

(Recognizing Reliance would make S.O.F. useless.

B. Capacity Here the K’s are not void unless the person w/o capacity disaffirms it.

(1) Intoxication: 

If due to the intoxication:

(a) you are unable to comprehend the nature of the consequence (proposed action) or
(b) you are unable to act in a reasonable manner 

Then the K may be voidable due to incapacitation due to intoxication.

(2) Infancy: 

An infant can disaffirm a K, whereas an adult cannot. 

(A) The infant will have to return only what is remaining and the adult will have to return everything.

E.g. The infant returns only a hubcap, the adult returns the full price
(B) The disaffirming can occur: 

(i) during age if infancy or 

(ii) within a reasonable time after becoming an adult

(Some courts say that being a legally emancipated married minor still allows one to disaffirm as an infant.

(C) An emancipated infant who buys “necessities” is not protected by his age (food, rent $, in some cases a car()[one ct. may say a car is a necessity while another may not, it depends on the ct. and the circumstances]

(D) Also if an adult relies on fraud perpetrated by a minor, then the court may find that sufficient to not allow a minor to disaffirm a K.

(3) Mental Incapacity: Two tests.

(a) Traditional test: A cognitive test; only voidable if the person does not understand the K?

(b) Restatement 2nd: K is only voidable if the mental illness:

(a) does not allow a man to act in a reasonable manner in relation to the transaction and
(b) the other party is aware of the condition

[Alcoholic cannot act in a reasonable manner: he knows drinking is bad for him, but he cannot control/prevent himself from drinking (no ability to act in a reasonable manner).]

C. Unconscionability Is extreme unfairness that “shocks the conscience of the court”. 

§ 2-302: When the court finds a K or clause unconscionable it may:

(1) refuse entire K

(2) enforce remainder of K w/o unconscionable clause or
(3) may limit the unconscionable aspect of the clause to avoid an unconscionable result

There are two major kinds of unconscionability: 

(1) Procedural Unconscionability: Extreme unfairness in the “procedure” of making of the contract.  [(holding a gun to your head)(“your brains or your signature on the K”] 

The person needed the $ very badly, and were “forced” into such harsh terms, thus procedural unconscionability 

(There was a huge disparity in bargaining power. “Not dealing at arms length.”

(2) Substantive Unconscionability: The substance of the K is extremely unfair (the terms are very unfair).

The consideration is so grossly inadequate, thus substantive unconscionability.

Rule: Some courts only accept unconscionability if there is both (1) and (2).

Rule: Some courts will accept only procedural unconscionability.

Rule: Some courts will accept only substantive unconscionbility.

General Rule: Look at the time the K was made to determine unconscionability. 

( “A K must be viewed prospectively not retrospectively”

Hypo: A makes a K w/ O to take care of O for the rest of O’s life. In return O promised to leave estate to A.  O gets sick the next day and spends a week in the hospital where O dies.  Court would not see the week of care as unconscionable, because A thought that O would live many more years and intended to care for O for those many years. (Must look prospectively not retrospectively.)

UCC § 2-302: If K or a clause was unconscionable at time of formation the court may:

(1) refuse to enforce the K

(2) enforce the remainder of the K, and just leave out the bad term

(3) limit the application of any unconscious clause

Hypo: The newlywed freezer case. The ct. just limited the K to what the couple already paid ($600) [Couple paid $600 for a $300 fridge that they had a K to pay $1200 for.

Rule: When dealing at “arms length” it is more difficult to prove unconscionability.

C-1. Duress A subcategory of Procedural Unconscionability.

If duress can be proven, then you can say that there was no consideration.

(P must show he was “unfairly coerced” into entering the K.

Requirements for Duress:

(1) A threat strong enough to overcome the will of a normally reasonable person

(2) The victim must prove that he offered reasonable resistance (reasonable resistance in some circumstances can be little or no resistance at all).

(3) Victim must make reasonable efforts to cover.

(4) Need proof that immediate possession of needful things was present.

(5) Must show ordinary breach of K remedies are not sufficient.

Examples of Duress: 

(A) ”I will do what I have a legal right to do.” Employer says, “I have a legal right to fire you anyway!”

(B) Violence or Threats of Violence.

(C) Imprisonment or Threats of Imprisonment.

(D) Wrongful taking and/or keeping of a party’s property or Threat to do so.

(E) Threats to breaching an existing K.

C-2. Preexisting Duty Rule Applies when there is a lack of detriment or forbearance necessary to constitute consideration.

(UCC abolishes this for sale of goods only.

General rule: You are not giving consideration if you promise to do what you already have a legal obligation to do. (Here you don’t have to prove reasonable resistance or that you refrained from what you had a legal right to do.)

***If a situation looks like duress, then see if there is also a preexisting duty. (You may get 2 for the price of 1)

(We want people to live up to their expectations.

E.g. You live in apartment. The exit is blocked by a mound of garbage. Super has a legal duty to clear the exits.  He tells you that for $50 he will remove the garbage.  You take him to court and say (1) preexisting duty and (2) duress. (Super already had a duty.)

E.g. If a K gives a duty, and you try to renegotiate w/o any new consideration, then other side can say “preexisting duty rule.” If K is “rescinded” first, then there is no preexisting duty.

Rescission: Is viewed as a separate K. To get rescission, Both parties must mutually assent to it.  If both parties consent, then there is consideration for the K of rescission, because both parties were freed of their legal duties under the K.

Small Minority(says that by making a modification, you have rescinded the earlier term of the K.
Rescission must occur: 

(1) before the new K or 

(2) at the same time of the new K

   *because, preexisting duty rule would make the modification invalid (old K would rule)

Token Consideration: In order to add consideration to make a “new duty” you can say you will work 63 minutes instead of 60 minutes, but be careful some courts do not like token consideration.

Waiver: A conscious relinquishment of a known right. [Some courts require consideration if you waive a substantial right; or they wont recognize the waive.]

Marriage as a K and the preexisting duty rule: 

In the old days, marriage was a contractual arrangement.  If dad, before marriage, agreed to pay son-in-law monthly installments, then stops after marriage, does son-in-law have action for breach of K? [Only the groom was party to the K, not the bride.]

Is there P.E.D.? Well, since they are already engaged to be married, the son-in-law does have a P.E.D., there seems to be no consideration.  But, Cardozo found consideration:

Is there consideration? Since son-in-law had right to jointly rescind with wife, the consideration that the father got was that the son-in-law would not rescind. Because there is consideration, there is no P.E.D. so the K is valid, dad should pay up.

UCC § 2-209 Abolishes the preexisting duty rule for the sale of goods. (It is still available for services.): ((Duress is still available for the sale of goods though(.))

§ 2-209 (1): An agreement modifying a K for the sale of goods, needs no consideration to be binding (No P.E.D.) ((Duress is still available(.))

(Modification of K #1 must be in writing and good faith is needed.

Rule of Changed Circumstances: (Minority View()

(If there is an unexpected change in circumstances and the parties agree to modify their K (and no duress is involved) then the court will allow the modification,

Settlements: The courts try to encourage settlements as long as there is no duress.

Requirements for a valid enforceable settlement: (Need bargained-for-exchange and mutual assent.)
(1) The agreement must be over a disputed claim.  There must be a dispute over the amount of $ owed. ((If no dispute, then go to preexisting duty rule if a service, otherwise try for duress.))

(2) The amount of the settlement must be a true compromise.  The $ amount must fall in-between the 2 amounts claimed by each party.(The courts are divided on this one()

Hypo: You have dental work and before the doc estimates it will be 10K, after it is done you say it is only worth 9K.  You send a check for 9.5K and write on in “payment in full.”  Is this a settlement? (see §1-207)

(1) First of all, it must be a disputed claim.

(2) If he cashes it, was the offer clearly written and in a conspicuous area?

(3) Was there a letter explaining intent with the check or only the check

(4) Did he just want to get the bulk of the $, w/ intent to get the rest later? (He wrote on the check before he cashed it “All rights reserved.”)

For (4)( The courts are divided on this issue(, it is a very touchy/unclear area.

** Some courts say if you don’t send it back, you accept it.

** Some courts look for a clear offer to be expressed (no small print on the check)

(Is “reserving the rights,” on a cashed check, an acceptance or rejection of the settlement offer. (The courts are divided on this one() 

C-3. Fraud Fraud can be a tort, ancient way to invalidate a K.

Requirements of Fraud:
(1) intention to deceive (must be more than mere non-disclosure)

(2) justifiable reliance by the deceived

If you meet these 2 requirements you can get:

(a) $ damages

(b) the K may be rescinded (if no mutual assent and under fraud)

Misrepresentation: (Category under Fraud.)

There are 2 major types of Misrepresentation:

(1) Intentional: The same as fraud. (Same requirements and remedies.)

(2) Unintentional/Innocent: Here no “intention” is needed, only justifiable reliance.  Also, the only damages you can get is rescission, no money damages.

General Rule: remaining silent may still be considered deceit, if you do know important information that the buyer/seller must know.

Exception: Expert Knowledge. E.g. If an oil company wants to buy your land cause an expert that they hired believes that there may be oil on your land, they do not have to tell you why they want to buy your land. [If people had to expose all information for free, then there would be no incentive for oil drillers to do their job.]

Puff Daddy-ing: If you just give your “lay” opinion, then you are not responsible/liable.  Called “puffing” (E.g. homeowner says “I think this house will make you a good investment.”)

C-4. Adhesion Contracts Courts generally scrutinize these K’s to see if they are unconscionable, the courts do not like adhesion contracts.

(Generally include non-negotiated, pre-drafted terms common in the industry.

General Rule: “Fine” or “Hidden” print can imply that there was no mutual assent.

And/or ticket stub contracts.

Hypo: Court said that the parcel ticket with the ID# on it and the K, did not house a valid K.  A reasonable person would not realize it was a K, die to its location and small type.

Exculpatory Clauses: There are generally statutes in every state that say that exculpatory clauses are unenforceable, if there is no statute, then the courts have generally said that they are not enforceable.

Hypo: Landlord/tenant exculpatory clause.  The landlord relieves himself from his own negligence, tenant slips on the sidewalk and cannot sue due to exculpatory clause.  Courts say this clause between landlord and tenants is conscionable under public policy.

Hennington: Steering mechanism failed after 10 days of owning he car, hubby and wife are injured.  Sue for breach of implied warranty.  D says explicit warranty expires in 90 days or 4,000 miles whichever is first. 

Is the limitation of liability enforceable here?:

(1) The front of the K was 12 pt., the back in 6 pt. (very fine print and on the back); the dealer did not point out the print on the back.

(2) The buyer was not at arms length with the dealer.  The K was a standard adhesion K (widely used in the industry). All dealers use it and they can’t even change it because it comes from headquarters.

(3) A RP would probably not realize that they gave up right to sue for PI, just for repairs etc… The wording was not clear.

Dragnet Clause: The purchaser buys on credit, and makes payments.  The seller allocates payments so they do not pay off all of one item, but a slight balance is left on as many items as possible (so they can be repossessed).

So, if you miss a payment on 1 item, they can repossess all that is not fully paid for.

(Is an example of what the court may consider substantive unconscionability.

(Legislation now prevents Dragnet Clauses.

Court may modify this type of K, to make it more fair (only repossess the one item and let the paid $ pay off the items that should be paid off).

Door to Door Salesperson: Court believes that these guys can pressure you more than normal salespeople.  So they give more power to the purchaser to get out of these K’s.

D. Warranties “For the Sale of Goods” (even you buying neighbor’s car)

**Seller can make any express warranty he wishes

**Seller can make a foolish K. (If car ain’t perfect for 100K miles, you get $ back.)
**A breach of warranty is a breach of contract

2 Automatically Implied Warranties under the UCC: 

(1) Merchantability [§ 2-314]

-Products must be fungible (i.e. exchangeable; apples w/ apples [not w/ oranges]).

-Products must be “wrapped” correctly (cant send 100 crackers and the get crushed in delivery cause not packed adequately.

(2) Fitness for Purpose [§ 2-315]

(a) First, the seller must know the reason/purpose for the purchase.

(b) Second, the buyer must rely on the seller’s knowledge.

How can these automatically implied warranties be excluded?:
(1) § 2-316: To exclude/modify warranty of merchantability, language (oral or written) must mention the word “merchantability,” any writing must be conspicuous. 

(2) § 2-316: To exclude/modify warranty for fitness the language must be in writing and must be conspicuous. 

(3) “No warranties extend beyond description on face hereof.”

(4) “As Is.” Limits ALL implied warranties, makes plain no implied warranties.

General Rule: If the words of an express warranty (“merchantability”) and a limitation in the warranty (“no claim after 10 days”) conflict and cannot be made to work; then the express warranty wins over the limitation.

UCC § 2-719(2): If K’s exclusive or limited remedy fails its essential purpose, then remedy may still be sought. This helps one side get remedy when seems improbable.

UCC § 2-607(3)(a): This gives buyer a reasonable time with which to notify the seller that the product breached the warranty (if not w/in a reasonable time then barred).

Forum Selection Clause: (Carnival Cruise Lines; sale in Washington, forum in Florida)

In this case, Supreme Court said that the clause was enforceable. (unconscionability is discretionary)

(Buyer said they had notice, they read the clause.

(Buyer could not have consented before the ticket was bought because they didn’t get the tickets until weeks after they were purchased. 

(Advantages of forum selection clauses: (1) lower ticket prices (2) if company has boat accident and 30 people from 30 different states are hurt, then company w/o forum selection clause would go bankrupt defending everywhere.

Software Problem: “Shrink-Wrap Debate”

-W/ software you do not get to see the terms until you remove the shrink-wrap, but the terms then say that once the shrink-wrap is removed, the item cannot be returned.  So, you have no chance to decide if you want to accept the terms or not.

-You should not be able to accept something you do not know about.

-If you see a forum selection clause you do not like it is too late, nonrefundable return.

E. Illegality 

Courts do allow foolish K’s w/ unfair consideration, but they do not allow illegal K’s.

Three major aspects to decide if K is unenforceable:
(1) geographical aspect: if too broad, then it is not good

(2) time (duration): if too long, then it is not good

(3) scope of employment one cannot do: if too broad, then not good

(If any of these is too broad, the court may either (1) modify the K or (2) refuse to enforce it. Courts would rather modify K, because closer to what parties wanted at 1st.

(4) Cannot deny someone their right if livelihood.
Examples of illegal K’s: For all of these, if any of the three aspects are unreasonable, the court may modify or refuse to enforce the K.
(1) Non-Compete Covenants: Can be as a part of (a) a sale of business or (b) an employment K.  We are supposed to have a free market economy, thus if the K to not compete is unreasonably broad in the 3 aspects, then will be considered illegal.

(2) Gambling K’s: Court wont enforce (1) a bet, wager or (2) lending $ when the lender knows the $ will be used for gambling.

(3) Exculpatory Clauses: Depends on how much one is indemnified and what tort is committed. 

(4) Bribery Contracts:  These are not so good.

Conclude: 

To enforce a preliminary agreement (K) there must be:

(1) Intent: Both parties must manifest intention to be bound by the agreement

(2) Definite Terms: The terms of the agreement must be sufficiently definite to be enforced.

(a) Remedies for indefiniteness are the UCC gap filler provisions

(3) Consideration: Must be given by both parties

(If K unenforceable and there has been part performance, then restitution (unless illegal K not w/in exception.)

(4) There also can be no defenses to soil the K.
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