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Treatise: Wright, Federal Courts.

The Federal Rules of Civil Procedure govern the mechanics of how federal courts operate regarding “private (civil) cases”. [Not for criminal cases.]

The adjudicatory process that the FRCP regulate has 3 main functions: 

(1) To bring a peaceful end to legal disputes

(2) The court decides who is right and who is wrong, and provides state-enforced relief.  This ensures that corrective measures are taken to remedy the wrong.

(3) The courts (a) apply the law and (b) enunciate the law.  They make and develop the law as they go along.

The FRCP are designed to serve these principle functions (1) JUSTLY (2) SPEEDILY and without (3) UNDUE EXPENSE.

Justiciability 

(A) Tells what parties can bring what suits: 

(1) Federal courts are courts of limited jurisdiction.

(2) You have no right to have your case heard in federal court.

(3) A federal court may only entertain cases and controversies: The federal court may not consider:

(a) political disputes


(b) moot points

(c) advisory opinions


(d) wagers

(e) cases that have no judicial controversy (not ripe for adjudication)

(B) Standing: A threshold question that determines the right of a party to sue.

      (1) In order to be a party to a lawsuit, the controversy must directly affect this D and this P. 

(a) Injury must be “direct and immediate” to this P.

(b) Both parties must have a stake in the lawsuit (controversy).

(c) Parties cannot collaborate in a fictitious suit to test or change a law (must be genuine).

(d) Only parties directly affected can sue.  (Parties must be appropriate people in the right position)  “You cannot sue Monica Lewinsky because your feeling were blown ( away by her actions.” “Conscientious protestors to wars cannot sue.”

Jurisdiction In order for a court to hear a case, it must have jurisdiction over the controversy (the power to speak the law).

(Improper jurisdiction will poison a judgment, will render it null and void.

(A court must have both subject matter jurisdiction and personal jurisdiction.

(SMJ: Cannot be waived; Raised any time (even by court); w/o it, judgment is invalid.

(Personal Jurisdiction: Can be waived; Raised only at beginning; w/o it, judgment is valid.

Subject Matter Jurisdiction (“SMJ”) Can you sue in State or Federal court?

(Does the court have the power to hear this kind of case?

(Only a problem in federal courts since most state courts have “general” jurisdiction (minor exceptions: patent, admiralty, etc…).

(1) SMJ may not be conferred by consent of the parties.

(a) Objections to SMJ can be raised at any time during the trial (even by the court).

(2) Judgments rendered w/o SMJ are invalid.

(3) Burden of proof for SMJ is on the P.
Federal Courts will only hear two types of cases:

(1) Diversity of Citizenship

(2) Federal Questions 

There are 3 other ways to get into Federal Courts:
(3) Interpleader

(4) Removal

(5) Supplemental Jurisdiction

(a) Pendant Jurisdiction

(b) Ancillary Jurisdiction

I. Diversity of Citizenship  (“D.O.C.”) ((Citizenship is NOT residence.))

2 requirements for D.O.C.: (28 USC § 1332(a)(1))

(1) Suit must be b/w citizens of different states. (DIVERSITY)

(2) Amount in controversy must be higher than 75 Large. (AMOUNT IN CONTROVERSY)

A. Diversity:

Complete Diversity Rule: (Strawbridge v. Curtis) §1332 (a)(1) 

**very mechanical**

(1) If any P is a citizen of the same state as any D, then there is no diversity.
(2) Diversity is tested at the date the case is filed (If P or D changes citizenship a week later, then it don’t matter)

E.g. 58 Cali P’s and 1 Nev P; with 112 NY D’s and 1 Nev D ( Then NO GOOD.

**Can have same states on one side of the line (either P or D), but not on opposite sides.**

5 types of citizenship: “Citizenship” is NOT “residence.”

(1) For Natural Persons: A (1) US citizen or (2) one admitted as a permanent resident, is a citizen in the state in which he is domiciled.

2 Requirements of Domicile? 

(a) presence in a state: (physical, driver’s license, vote, taxes)

(b) subjective intent: intent to make the state your home for the foreseeable future.

(One cannot have more than one domicile at a time

(You are given citizenship of your birthplace until you change it through (a) and (b) (.

Hypo Guy is a Cali resident since he was born (18 yrs). Goes to NY for college, law school, dental school etc… For next 20 years he never formed objective intent to make NY his home.  He is STILL a Cali citizen. Even if he gets in state tuition, votes there, etc…) Didn’t meet (b).

Hypo VW case: Intent to make AZ his home, left NY, accident in OK, but still a NY citizen cause never actually set foot in AZ. So didn’t meet (a).

(2) For a corporation: Corporations do not have domiciles, but they do have citizenship for diversity purposes.

Corporations are citizens of 2 states  (28 USC §1332(c)(1))

(1) all states where they are incorporated (usually only one)

(2) in the “one” state were they have their principle place of business (“PPB”)

Hypo: Incorporated in NY and PPB in Cali ( Then citizen of both NY and Cali.

Rule: There is never more than one PPB.

Where is the PPB?:

(1) look at the “nerve center”

(2) “muscle center” test (where the bulk of the activities are, where the corporation does most of it’s stuff)

(3) “total activities test” takes into account both (1) and (2)

(4) Some courts look at the “nerve center” unless all the activities are in particular state.

(3) For Unincorporated Associations: like labor union, partnerships, etc.. (§ 1332 (c)(2))

1990 Carmen: Look to the state citizenship’s of all the members.

(If a partnership has partners who are citizens of all 50 states, then can’t be sued under diversity jurisdiction.

(If law firm has partners in 12 states, then the firm is a resident of all 12 states.

(4) Representatives: 

(28 USC 1332(C)(2)): People who must be represented:

(1) minors

(2) incompetents

(3) decedents

(In these cases, look to the citizenship of the represented person, NOT the representative.

(5) Class Action: Look at the citizenship of the representative, NOT those who are represented.

B. Amount in Controversy: (Needed for D.O.C.)

(28 USC 1332(a)(1)):

(a) Must exceed 75 Large.

(b) Not including (i) interest or (ii) fees.  

(c) If exactly 75K, then no good.  Must be 75K and one cent.
(d) If it turns out to be less at the end, the P may be charged fees.

How do we determine the Amount?: 

(1) The amount stated on the complaint governs

(2) UNLESS it is clear to a legal certainty that P could not recover that much (this rarely occurs).

Hypo: For breach of K, 20K for breach and 100K for punitive damages.  NO GO, cause cannot get punitive damages for a K.  Thus, a legal certainty that P cannot get $75,000.01.

Aggregation: When 2 or more claims have to be added together to break the 75K hump.

Only a problem if:

(1) more than one claim

(2) more than one of each party (1 D and 1 P)

 (Claims can be aggregated if and only if there is only one P and only one D.

**mechanical rule; made by courts**  ((If multiple parties on either side, then can’t aggregate the claim at all.))

Joint claims by 2 P’s: These CAN be aggregated. 

Hypo:  Two P’s want to sue to quiet title in their joint property right.  Land is worth 100K, then aggregation is OK. (Only with joint claims for property “stuff”)

Hypo There are 10 P’s and 100 D’s on one claim for 75K and a penny.  Is this OK?

YES, since not lumping claims, there is no aggregation problem.  Here we don’t have to add and we don’t care about the number of parties.

II. Federal Question Jurisdiction (“F.Q.”)  [2nd way, besides D.O.C., to get into federal court]

(FQ jurisdiction is not as important as it used to be.  There are now many other ways to get into federal court nowadays.

28 USC § 1331: gives jurisdiction to federal courts over all civil claims “arising under federal law.” (Constitution, Laws and treaties.)

These claims include:
1) federal law

2) federal statute (Civil Rights 42 USC § 1343; Anti-Trust 15 USC § 1337; Patents 28 USC 1338)

3) Constitutional provision (freedom of speech, freedom of press, freedom of religion, etc…)

4)  When the U.S. is a party to the suit.

Rules for Federal Question Jurisdiction:
(1) Only look at the complaint. 

( “A federal C.O.A. must appear on the face of a well pleaded complaint.”

(2) Claim itself must arise under “federal law”:

(a) NOT enough that P’s claim mentions federal law. 

(b) NOT enough that it “may” come into play.

(c) P must be vindicating a federal right.

Rule: If meet F.Q. then don’t have to worry about D.O.C. or 75K. 

1911 Louisville v. Mottley: RR accident, so lifetime passes on RR. Federal Rule came out saying NO free passes on any RR’s. Annual renewal was denied.

Is there a F.Q. here? No, the Mottley's are not vindicating a federal right. The law tells RR it cant give away “freebees”, it don’t give the Mottley's any rights.

The real C.O.A. is a breach of K, a federal question is only mentioned in the claim; this is not good enough. “A federal C.O.A. must appear on the face of a well pleaded complaint.”

Other ways to get into Federal court, when parties are already in court:

Interpleader 

28 USC § 1335: Allows a person, holding property or owing money, which is claimed or may be claimed by 2 or more adverse claimants, to interplead those claimants.  

(This allows all claims to be settled in only one action.  

(1st C.O.A. is in federal jurisdiction, but 2nd is not. (§1335 is lenient for jurisdiction here)

Major Problem: There may not be (1) personal jurisdiction; (2) diversity or (3) the proper amount in controversy for the impleaded party.

Solution is “Minimal Diversity”: Minimal diversity is used only for interpleader.

Minimal Diversity: Only 2 or more claimants must be diverse. (No complete diversity is necessary.)

(Also the claim must be for $500 or more.

Removal 

28 USC § 1441(a): In a diversity action, only a D can remove a case from state court to federal court. (The P cannot remove.) 

(If basis of claim is FQ, then any one can remove, and the diversity of the parties does not matter.

Requirements for Removal:

(1) Can only remove from a state trial court to a federal trial court.

(2) Removable if there is federal SMJ; removable only if case could have been heard by a federal court in the 1st place.

(3) Can remove only to a federal district court encompassing the state court geographically.

(4) Can remove only up to one year after filing in a diversity action.

(5) Can’t remove if any D is a citizen of the state forum they are trying to remove from.

(6) In D.O.C.; only the D’s can remove, P’s can never remove. (P had a choice at beginning.)

(7) If multiple D’s, all must agree to remove (If 100 D’s and 99 want to remove and 1 does not, then no removal.)

 Hypo: P sues D in state trial court. D counterclaims on a F.Q. issue. P still CANNOT remove, never ever.

Hypo: P (Bill of AK) sues D’s (George of TX, and Bob of KS) in a Kansas State court.

Can D’s remove? NO, one D is a resident of Kansas

Hypo: Bill waits a year, dismissed claim against Bob, can D (George) now remove? NO, it does not matter that it just “became removable”, only that it was filed more than one year ago.  [This is not so good because it allows P’s to mess around and forum shop.]

Hypo: P (OR) sues D (OR) in OR state court for a F.Q.

Is the case removable? The exceptions are ONLY for Diversity Cases, NOT F.Q.’s So it can be removed.

Supplemental Jurisdiction Supplemental Jurisdiction does not get cases into federal court, it is only for cases already in federal court.

(In order to even get to supplemental jurisdiction, you must already be in federal court by either D.O.C. or F.Q.  

28 USC § 1367: established “Supplemental Jurisdiction” which is a reworking and combination of “pendent” and “ancillary” jurisdiction.

(A) Pendent Jurisdiction: Federal court has the right to hear state and federal law claims at once.

(If Federal Court had jurisdiction over a F.Q. claim, it could also adjudicate a “state-claim” between the same two parties.
Requirements of Pendent Jurisdiction: 

(1) both claims must arise out of “a common nucleus of operative fact”

(2) the federal claim must alone establish federal SMJ

(3) courts may use discretion in granting pendent jurisdiction

***If no D.O.C. or F.Q. for the “new” claim, then go to supplemental jurisdiction

-Supplemental Jurisdiction lets federal courts hear claims that don’t satisfy D.O.C. or F.Q. (i.e. no basis for federal jurisdiction)

(Intro of a state claim must be timed so federal court already had “substantial time and resources” invested in the federal venue.

(B) Ancillary Jurisdiction: Federal court has right to hear all claims b/w a P and a D at once.

(Plaintiff cannot utilize ancillary jurisdiction.

(If there exists diversity jurisdiction for at least one claim b/w 1 P and 1 D, and then if additional parties or additional claims are sought to be joined to the “core” claim, they may done so by ancillary jurisdiction.

(C) Supplemental Jurisdiction (§ 1367’s combination of pendent and ancillary jurisdiction)

1966 UMW v. Gibbs: P had 2 claims against D, one was a F.Q. and the other was a state law claim. Every claim in federal court must be assessed for SMJ.

So the first claim can be in federal court since it is a F.Q.

The 2nd claim does NOT satisfy D.O.C. or F.Q., so we go to Supp Jur.

Gibbs test for Supplemental Jurisdiction is:

(1) “A federal court can hear a state law claim if it arises from a ‘common nucleus of operative facts’ from the underlying federal claim.” 

Hypo: If start with federal and state law claim, and state claim gets in on Pendant Jurisdiction.  Then what if federal claim disappears?  Sup. Ct. says that it is w/in the courts discretion to decide.

28 USC § 1367 Requirements for Supplemental Jurisdiction: A codification of Gibbs. 

(a) Gives jurisdiction to every claim in a case that arises for the same “transaction or occurrence” (“T/O”) [Statute says for same “case or controversy.”]

(This grants jurisdiction to the full extent of the constitution.

(b) In Diversity cases there is no supplemental jurisdiction for claims by the P. 

(Now we cut back on Supplemental Jurisdiction. This prevents P’s from evading diversity jurisdiction by bringing in the D’s who meet the requirement 1st and then bringing in the D’s who would have killed diversity under D.O.C.

(c) In Federal Question cases, supplemental jurisdiction may be granted for state-law claims that are closely related to the federal claim.

(d) A court may deny granting Supplemental Jurisdiction if: (1) it is a novel and complex state law issue; (2) the federal court dismissed the federal claims leaving only state claims; or (3) in exceptional circumstances.

(If there is a state law claim against a 2nd non-state D, then still have supplemental jurisdiction.

Personal Jurisdiction Does the federal court have the power to speak the law over the D or the D’s property in this case? (State courts are not a problem because they are courts of general jurisdiction.) [Where you can sue geographically.]

( Lack of Personal Jurisdiction does not poison a judgment.

(Personal Jurisdiction cannot exceed (a) the limitations of the constitution of the U.S. or (b) the limitations of the state statutes.

(Personal Jurisdiction must be challenged/raised at the outset of the trial, or it is waived (thus you have consented to personal jurisdiction).

( Collateral Attack: A later attack on personal jurisdiction.


-When you fail to appear and challenge(Default Judgment. 

-After default judgment you can no longer appeal on the merits, you can only challenge personal jurisdiction, i.e., a collateral attack.


I. In Personam: SHOE TEST

A valid In Personam Judgment is: 

(1) Entitled to full faith and credit in other states (except for default judgments, over which many states will not recognize full faith and credit).

(2) Res Judicata (only one bite at the apple).

(3) A valid In Personam judgment is only challengeable on appeal.

Constitutional Modes for Determining in Personam Jurisdiction:

International Shoe: 

“Minimum contacts with the forum such that it does not insult fair play and justice.”

Two major parts:

(1) Contacts = such minimum contacts with the state

(2) Fairness = so exercise of jurisdiction does not offend fair play and justice

Pennoyer is not overruled.  Presence is still sufficient for minimum contacts, Shoe is only necessary if D is not present in the forum.

1957 McGee: TX corporation sells one insurance K in California.

-There IS personal jurisdiction even though there was only 1 contract in the state.

(1) D solicited business from California (purposeful availment)

(2) Relatedness ( there is relation b/w D’s contact in the forum and this C.O.A. (the claim arises from the contact in the state)

(3) State’s Interest ( California had a strong interest in providing a forum for its citizens. (So they don’t get ripped off by big insurance companies.)

1958 Hansen: PURPOSELY AVAIL Wealthy PA widow sets up trust in Delaware, and then moves to Florida.  She still does business w/ the Delaware bank while she is in Florida. Ct. says no jurisdiction over the Delaware bank.

(1) No Relevant Contacts ( The contact between P and D did not arise from the pruposeful availment of D to the state of Florida. (Would probably be jurisdiction in PA.) P moved to FL, a unilateral action taken by P to move to FL.

1980 VW: FORESEEABLE Audi bought in Messina NY, driven to AZ, on the way accident in Ohio, audi exploded.  P suing 4 D’s in Ohio.

1) mfg. VW: No problem, easy jurisdiction, mfg. does business in Ohio.

2) N.A. Importer: No problem, easy jurisdiction, does business in all states.
3) Regional Distributer W.W.VW: Problem, only in NY, NJ and CT.
4) Retailer Seaway: Problem, only in Messina NY.
**The Supreme court did NOT allow jurisdiction in this case. **

(Ct. said no purposeful availment and no contact with Ohio.

Rules: 

(1) Purposeful availment cannot arise out of acts of 3rd parties.  The P’s unilateral act brought the car into Ohio, nothing that D did brought the car into Ohio.

(2) It must be foreseeable that the D could have been sued in Ohio.  The ct. said it was not foreseeable that D could have been sued in Ohio.  (It does NOT matter that it is foreseeable that the car might get there, but that they could be sued there.)

Dicta: There may have been jurisdiction if the accident was closer to NY (NJ,CT, etc..), but we don’t know where to draw the line.

1985  BK: Franchisee’s from Michigan and franchise in Florida.

Court recognized the 2 prongs of  Shoe: 

(1) Contact: Must have relavent contact before you even look at fairness. (All the fairness in the    world will not matter unless you have contact.) and

(2) Fairness:

(The defendant has contact in this case but it is not fair.

( The burden to prove inconvienence (unfairness) is on the D.  The D must show that it is gravely inconvenient or unfair; D must be at extreme disadvantage.

1990 Burnham: a 4-4 split.  D served while present in California while on business totally unrelated to the lawsuit. 

2 Theories of Jurisdiction: Both say there is jurisdiction, just differ on how to get there.

(1) Presence is enough (Pennoyer is alive). No contacts needed if there is presence.

(2) Pennoyer is dead, must also look at contacts.  But if an individual is present there are contacts. They have protection of police, firemen, etc… 

Minimum Contacts: 

A. For acts not done w/in the state, that concern the state or its citizens, there may be jurisdiction of the contacts are substantial, continuous and systematic.

(1952 Perkins, 1984 Helicopteros.)

There is general jurisdiction for acts not done w/in a state if the D’s contacts fulfill these 3 requirements: 

(1) Substantial,

(2) Continuous, and

(3) Systematic
Can be sued in forum for C.O.A. that arose anywhere as long as you had substantial contacts (ties) with the forum.

Domicile easily gives general jurisdiction.  It gives substantial, continuous and systematic contacts.

To Approach Personal Jurisdiction: (FOR TEST)

(1) First find if there is a Traditional Basis/Common Law for jurisdiction:

(a) Presence when served: A state has power over persons and property w/in it’s boundaries.  Even if transitory presence.

Exceptions: 
(i) D in jurisdiction as (1) a suitor or (2) a witness in another case.



 
(ii) D is fraudulently enticed into the jurisdiction

(These 2 exceptions are voidable not void on their face, must be brought to the court’s attention in order to be implemented.)

(iii) Special Appearance: At C/L, allowed to appear in order to challenge   jurisdiction w/o subjecting yourself to jurisdiction. (Harkness v. Hyde)

(b) Domicile: Easy jurisdiction, there is usually  substantial, continuous and systematic contact.

(A state as power over individuals (and their property) that are domiciled w/in the state because the individual is enjoying the benefits of the state, thus should also be subject to the courts of the state.

(i) May be served out of state by a statute (long-arm).

(ii) May be served at your domicile w/in the state.

(c) Acts Occurring in State: (brings D w/in long-arm statute): Some states limit jurisdiction to torts, or C.O.A. arising from T/O in the state, etc.., while other states give power up to the constitutional limit. (May be a gap b/w state and constitutional powers.)

(d) Consent: Can give advance consent:

(1) Explicitly: (cognitive notes: a provision in the K; recognized only if both parties are of equal power) or 

(2) Implicitly: (statute for appointment of an agent for process.)

Hess v. Polawski: (implicit) The non-resident MV act that established the secretary of state as your agent for service. (This is specific, not general jurisdiction.)

(2) Then look for a statute that allows you personal jurisdiction over a person.  
(3) Then analyze under minimum contacts for Constitutionality:
(“Minimum contacts with the forum such that it does not insult fair play and justice.”

(a) Purposeful Availment: Did they go into the state and make/try to make money?

( Target state for business, making $, using roads, using protections of the state.

( Can’t result from a unilateral act of a 3rd party.

( Must reach out and avail one’s self to the state in question. 

 foreseeability: Must be foreseeable that D could have been sued in the forum state.       

     (Not that the product could get there, even though they may go hand in hand.)

(Foreseeability to the point so you may protect yourself from suit (i.e. get insurance)

(b) Foreseeable: Is it foreseeable that the D could have been sued in the forum state?

( Such that they would have been able to buy insurance to protect themselves?

( Did the D expect to be protected by the laws of the state if it had a problem? If so then it should expect to be subject to the law.

( Does not have to be foreseeable that the product would/could go there. (stream of commerce)

(c) Fairness: This is a question of burden on the D to defend here.

(Is there a relation b/w this C.O.A and D’s contacts?

(Must be a relevant contact between the D and the forum state.
(The D will always say it is NOT a convenient forum. 

-D has the burden of proof to show it is not convenient.

-Don’t have to be the best place, just NOT grossly unfair.

( It may be in the state’s interest to provide a forum for their residents.

Purposeful availment, foreseeability and fairness are required for minimum contacts, so they may be balanced accordingly. (Like the Balancing Test of Burger King)
(Jurisdiction may be based on the relative balancing of (1) fairness and (2) minimum contacts.

(a) ( minimum contacts ( ( fairness

(b) ( minimum contacts ( ( fairness

(c) This is a sliding scale test. Both are still needed, but may need less or more depending on the other.

(4) New York rules on minimum contacts:
CPLR §301: “Corporate Presence Doctrine” Doing Business
(1) If a company is operating in NY with some degree of permanence, then they may be subject to jurisdiction regardless of whether the C.O.A. arises in the state. (Bryant v. Finn Air)

CPLR § 302: Transacts Business 

(1) Jurisdiction may be based on only one sale if the C.O.A. arose from that one sale.

Statutory Modes for Determining In Personam Jurisdiction: 

Statutes for in personam jurisdiction may fall short of the constitution. So first:

(1) Look at the statute and see if it says that jurisdiction is OK, then 

(2) Look to see if the jurisdiction is constitutional.

Every state has a series of statutes for in personam jurisdiction (they cover the traditional basis).

(service w/ process, domicilliaries, service on agent, and consent.

Long Arm Statutes: in response to Shoe 

(1) To get jurisdiction over a non-resident

(2) Will probably allow service out of state

2 Kinds of Long Arms: (Must provide notice or unconstitutional on its face.)

(1) reaches to the full extent of due process (up to constitutionality)

(2) laundry list of factors (falls short of acceptable constitutionality). May include transacts business, commits tort, etc…(Laundry list gives specific jurisdiction.)

For “Long Arms” watch the statutory language: (a) transacts “any” business or (b) transacts “substantial” business.(each may be interpreted in many different ways)

Grey: Mfg. of state A, sold to state B. Injury in state B. Where did tort occur?

(Some courts say A (the place of mfg.), not B 

(Some courts say B (the place of injury), not A

Hypo (personal jurisdiction): P from WA, goes on vacation to OR. On way back, P sees coo-kuu clock store (in OR). He buys a clock and brings it home to WA.  Once home he winds it up, hour comes, bird comes out, spring breaks, the bird shoots at P and whacks P in the chest.

Can P sue the OR clock maker in WA?

1st: lets see if a statute provides jurisdiction over non-residents that commit a tort in WA.

According to Grey( split authority

-some courts say NO, the mfg. was guilty in OR, not WA

-some courts say YES, P was injured in WA, and injury is part of the tort; so in statute.

2nd: If statutory even arguably met, then go on to constitutional analysis.

(See if there is a traditional basis:


-presence


-consent


-agent


-domicile

(If not, or if arguable, then look at Shoe.

(A) Purposeful Availment the facts show a unilateral act of a 3rd party. BUT,

-suppose the store was on the interstate one mile form WA border

-mfg. advertised in WA

-mfg. accepted out of state check from WA

(Decide if it looks like (1) McGee: reached out to the state or (2) VW: unilateral 3rd party.
(B) Foreseeability that D could be sued in WA? Maybe, if D knew clocks would go into WA.
(C) Fairness

(1) Relatedness

(2) Unfair Litigation Site

(3) State’s Interest

(Balance minimum contacts with fairness.

In Rem and Quasi In Rem (Q.I.R.): Here we have jurisdiction over real or personal property (would rather have in personam but use these because that is not always possible.)

I. In Rem: The lawsuit is about ownership of the particular piece of property used for jurisdiction.

(The action is directed against the property, usually to decide who owns it.  Because it is an action against one’s property, it is effectively against one’s rights.

(Basically, there is no difference between “In rem” and “In personam.” [Both effect the court’s power over a person’s rights.]

Examples: (1) forfeitures; (2) repossessions; and (3) mortgages

Requirements to proceed In Rem:

(1) The defendant must have minimum contacts (not a problem cause presence of property virtually implies minimum contacts).

(2) Shoe Test: (a) Contact and (b) fairness

(3) Service of Process: Must be as reasonable as possible under the circumstances.

(Service by Publication is allowed, but only as last resort, after all the other options have been exhausted.

Quasi In Rem (Q.I.R.): The lawsuit/claim would be against the person if “in personam” was possible.  But, since no “in personam”, seize property and intangibles at the outset of litigation and use them to satisfy any judgment. 

( In Q.I.R. the seized property is not the object of the litigation.

Pennoyer: Originally a breach of K case. No in personam so attach the land and can use it as a jurisdictional basis. Property can be sold to get $ to pay off the P’s judgment.

(Property must be substantially related to the case at bar.

(1st: Need an attachment statute.

(2nd: Must attach the land at the outset of the case.

(3rd: Need Shoe (constitutional) test.

Shafer: Said in Q.I.R., the D still needs minimum contacts with the forum (fortuitous presence of property is not enough), BUT the presence of the personal property alone will most likely suffice for the contacts.

**Judgment here is only good for the land attached, and no more.**

Harris: “The situs of the debt is with the debtor, not the creditor.” [Otherwise this would lead to major forum shopping.]**In Personam over the debtor creates Q.I.R. over the actual debt.**

Rush: No Seider jurisdiction: One cannot get jurisdiction over an individual by attaching the debt of their insurance company. (This violates Due Process)

(Basically, there is no difference between “Q.I.R.” and “In personam.” [Both effect the court’s power over a person’s rights.]

When is Q.I.R. still needed?:
(1) When there is a gap b/w the state’s statute and the limits of the constitution [i.e. Shoe] (like in NY).  

-In these states that do not have power commensurate with that authorized by Shoe, jurisdiction may still be exercised by Q.I.R. 

(2) When the D will never come into the jurisdiction again. (D fled in fear of prosecution.)

Limitations on the Exercise of Jurisdiction:

(1) Choice of Forum Clause: Clause that establishes a particular forum as the one that may hear the controversy.

E.g. BK: State of FL will have jurisdiction over any controversies

(Does not guarantee that the law of that forum will apply

(2) Choice of Law Clause: Clause that establishes which law will govern controversies.

(Does not guarantee forum, only that the forum used will apply particular law.

(3) Ouster Clause: Clause that eliminates all other jurisdictions as those that may hear the controversy. 

(Much more certain that “forum” or “law” clauses, because it establishes on forum that will reign supreme.

E.g. “The courts of NY will have exclusive jurisdiction over any controversies arising under this Contract.”

Conflict of Laws or Erie Doctrine (Diversity Cases ONLY)
This is a choice of laws question, does the federal judge (in D.O.C.) apply state or federal law? 

I. Vertical Conflict of Laws: (When determining Federal laws versus State laws)

Swift v. Tyson: Used strict application of federal law. This was a problem because:

(a) 2 citizens from the same state can get different justice depending on state v. federal.

(b) Results in forum shopping (Black & White v. Brown & Yellow).

(c) Early drafts of Judiciary Act reveal similarity to Erie.

Rule of Erie: A federal court sitting in diversity must apply:

(1) state substantive law, but is free 

(2) to apply federal procedural law

(Easily said, but can be difficult to apply.

**If the issue is clearly substantive; like in Erie where there was a question re: duty in tort law negligence, it was substantive.

**Sometimes it is not clearly obvious whether it is substantive or procedural. Hanna v. Plummer: used a substituted service that is fine under federal law, but not good under state law.

To decide which law applies we use 2 options; Hanna and Erie: Diversity Only.

(1) Hanna: First, we look at the source of the federal rule we are questioning.

(If there is a FRCP on point, that is conflicting with state law, then always use federal rule.
(Even if it directly effects a substantive state rule.)

(Rule: A Federal Rule should apply if the application of a state procedural rule would interfere with federal procedure and housekeeping.)

[Rule: Unless the FRCP is held unconstitutional; which it will not be since they are written by the Supreme Court a la the Rules Enabling Act.] 

(Is FR valid, is it (1) constitutional and (2) it comports with REA

(28 USC §2072: For a FRCP to be constitutional it cannot “abridge, enlarge, or modify any” state substantive rights.

Ricoh: Extended Hanna to include federal statutes (Title 28 USC §xxxx). These do not have to be tested for constitutionality.

(2) Erie: If there is not a FRCP on point, then we are stuck with a good old Erie Question:

((**This is an Amorphous Area of substance v. procedure.**))

If Substance then state law (rules of decision act); if Procedure then federal law.

(2(A)) Outcome-Determinative Test in Light of the Twin Aims of Erie: 

Rule: State law must be applied if federal law would cause:

(1) Forum Shopping or
(2) Inequitable Administration of the Law 

(Significantly diminishes the substance/procedure dichotomy.

(The outcome ought to be the similar in a federal or a state court. To discourage forum shopping and inequitable administration of the law

***THEN COME TO A DECISION BASED ON THESE FACTORS!***

How to approach conflict of Laws problem on the test:

If there is a vertical conflict of laws Problem then:

(1) See if there is a FRCP on point (and if it is constitutional) ( if not, then go to (2)

(2) Go through Aims of Erie Outcome Determinative Test( Reach a reasonable conclusion.

**Some things may look like a FRCP on point, but they ain’t:

E.g. (a) S.O.L. and (b) Tolling Statutes: These 2 are substantive and the courts have said that they must use state law on these. 

Hypo A state is worried about medical malpractice, they pass a statute that you can file a case but you 1st must go through a mandatory arbitration before doctors, lawyers and lay people.  If you don’t like the arbitration result you can still go to trial afterwards.

You sue in a federal court on D.O.C. jurisdiction.

(1) There is no FRCP on point

(2) Now Erie: 

(a) Outcome-determinative: arbitration v. jury?

(b) Avoid forum shopping and Inequity: If a federal court will not send it to arbitration then everyone will flock to federal courts; this is very unfair to in-state residents who cannot get D.O.C.

( Overall, would say it is substantive so we should follow state law.

Horizontal Conflict of Laws (When determining which particular state law to apply.)

Rule: A Federal court, sitting in diversity, must apply the laws of the state in which the district sits. (Klaxon)

(A Federal court in a state, may allow for an alternate choice of law, but only if the state law allows it. (For Example, a NY Federal court may apply the laws of NJ, if a NY state court would allow it.)
This both promotes and discourages forum shopping: 

(1) promotes: one won’t bring suit in a state whose laws disfavor him

(2) discourage: if state law allows for ‘choice of law’

( The federal court determines the state law as if it were a court of the state itself:

(a) Decisions of the highest court

(b) Restatements
(c) Persuasive authorities
Reverse Erie Doctrine: When a state court is bound to apply a federal law.

(1) Certain federal statutes do not allow the removal of tort actions once they are brought in state court. [E.g.’s: (1) FELA and (2) Jones Act]

(2) In these situations, the state court is bound to follow the federal statute.
(3) If state procedural matters versus a FRCP, the FRCP prevails.
General Rule: Just reverse the Erie Doctrine, and apply it from the position of state(federal as opposed to federal(state.
Venue Now we are in a federal court in a particular state/geographic area.  Venue tells us what district to go to.

( Improper venue does not poison a judgment like lack of SMJ does.

(Objection to improper venue must be raised at the outset of trial, or it is waived. (i.e. you have consented to the venue)
( No constitutional rights here ONLY statutory rights.

A. Rules for Venue These apply only when P is filing in a federal court, NOT when D is removing.

28 USC § 1391: For D.O.C. and F.Q. a P can lay venue in:

(1) Any district where all the D’s reside. All the D’s must reside there, if one in Northern district and the other in the Southern district, then this is no good.
(2) Any district where a substantial part of the claim arose. (May be more than one district; a breach of K can be broken in several places.)

(3) If all D’s reside in different districts of the same state, then P can sue in any of these districts in which either D reside.

Residence: It is where you live. (different than what is needed for SMJ)

(A) humans = usually your domicile (same as for D.O.C.)

(B) corporations = reside in all districts where it is subject to “personal jurisdiction”

*Ford is a citizen of 2 states, but resides (does business) in every district of the US.*

Rules of venue are based on 2 considerations: Efficiency and Convenience

B. Change of Venue This is an intra-system system. Not between State and Federal, but between Federal and Federal.

(For state courts you can transfer from one county in NY to another county in NY, but not to a county in CT. 

(Federal Courts CAN transfer across state lines to other federal courts.

Rule: You can only transfer to another court that is a proper venue and that has personal jurisdiction over the D. (Must be actual personal jurisdiction and venue, it can’t be by waiver of the D.)

2 Transfer Statutes: The court transferred to must have Actual in personam (not waived)

(1) 28 USC §1404(a)( Allows transfer to any court where case could have been brought at the beginning, when the original court is a proper venue. [A transfer from one proper venue to another proper venue.] 

Can transfer based on:

(a) convenience of parties and witnesses

(b) in the interest of justice (this venue is good, but elsewhere is much better)

(1-A) Forum Non-Conveniens (“F.N.C.”) (look at this as a §1404 dismissal)
F.N.C. allows a proper court to dismiss because there is much better court elsewhere, i.e., this court is not the most appropriate venue.

(This is a dismissal so must have strong evidence that the other court is better.

(Cannot reject F.N.C. just because the new forum would have less favorable laws.

(3) 28 USC §1406(a)( Allows transfer when the original court is an improper venue. [A transfer from an improper venue to a proper venue.]

The court on a §1406 motion may:

(a) transfer in the interest of justice

(b) or the court can dismiss

Van Deusen: 28 USC § 1404; “the court to which case is transferred must apply the choice of law rules of the original court.”

Why would we dismiss and not transfer in F.N.C.?: 

F.N.C. applies in cases where the court can’t transfer. E.g. The “better” court is in another system (federal v. state)

Conditional Dismissal: The court usually imposes restrictions, making the dismissal conditional.  They may make the D waive S.O.L., personal jurisdiction, etc… The D may have to submit to “American Discovery” if the case is to go to a court in another country.

Piper v. Reno: Crash in Scotland, all victims Scottish, all “everything” in Scotland. Brought case in LA ( PA, then in the PA court it was decided that “center of gravity” was in Scotland; thus the “best” court is in Scotland.  The American court cannot transfer there, instead it just dismissed; forum non-conveniens.

Public Interests of the Inconvenient Forum: 


(a) docket congestion


(b) cost of jury duty


(c) case tried where it as an impact
(d) local interest heard locally

Private Interests of the Inconvenient Forum:

(a) access to evidence


(b) possibility to view scene of torts


(c) simple convenience

(d) ability to implead 3rd parties


(e) inability to serve compulsory process on unwilling witnesses

Notice 

A. Service of Process  
(You cannot trick D to get him into the forum, but once he is in the forum you can trick him.
FRCP (4): requires service of process

A “process” consists of 2 documents:

(1) summons (formal ct. notice)

(2) copy of the compliant

(State Courts are usually more strict on how to serve process

(In federal ct., any non-party who is at least 18 years old may serve process.

2 methods of service in FRCP 4(e)(2): 

(1) Personal service: walk up and hand it to D, can happen anywhere in state.

(2) Substituted service: not served to D, but to a substitute. It is ok if:

(a) it is D’s dwelling house or usual abode

(b) service on someone (1) of suitable age and discretion (2) who resides there. (no definite age, babysitter-no, butler-yes, etc…)

-If you serve properly to a substitute, then the D may not/does not have to actually eventually receive service; however, D is still responsible for it.

FRCP 4(d) Waiver of service of process: This allows D to waive formal service of process.

(P sends a request by mail to D asking D to waive formal service of process. 

(Waiver of service does not waive objection to jurisdiction or venue.

(If D, in US, does not comply with request to waive, court may impose penalties for costs of effected subsequent service, unless good cause for failure is shown.

***This is not service by mail, but a request to waive process.***

FRCP 4(e)(1): Incorporates state law and service of process:

(Federal court can use the same method of service of process as the state court.

(Method of the state court in the forum in which you are suing. [State “Long Arm” statutes for service of process out of state are also included here.]

(Can also use the method of the state in which the D is actually served.

FRCP 4(e)(2): Service on D’s agent:
(1) Agent can be appointed outright by a K

(2) Agent can be appointed as a matter of law (non-resident MV statute & department chair)

FRCP 4(h) Service on a corporation:

(1) Only way to serve a corperation is to serve an agent of the corperation.

(In general, particular folks are designated as agents.

Overall Service:

(Service is good throughout the state in which the court sits.

(A federal court may serve out or state lines ONLY if the state statute allows it.

(**FRCP 4(k)(1)(b) “bulge rule” [100 mile radius irregardless of state lines] does NOT apply to regular D’s, it ONLY applies to people brought into the case later; via impleader**)

B Constitutional Test for Notice  

Mullane v. Central Hanover:

(The notice(process) must be “reasonably” calculated under all circumstances to give actual notice. (All FRCP 4 are constitutional, even if D does not ultimately receive notice.)

***Constructive Notice: Very rare nowadays. (It was OK in Pennoyer.) In “circumstances” were nothing else could work/is possible, then it MIGHT be OK.  It is always a last resort after you have exhausted all other possibilities.*** [[If you have addresses, then no pubication.]]

(State statutes allow publication notice, but only as a last resort andit requires an affadavit (signed statement under penalty of perjury) by P.

C. Opportunity to be Heard 

(If process is served then everything is OK.

(D’s right to be heard must be possible and cannot be stymied. 

Fuentes: a prejudgment seizure of property. Before judgment against D, property is seized.

Hypo: You are buyer on installment plan. Before you finish payments you don’t have “title” to the land. You  miss a payment, can the owner seize the property?

There is no definite answer, just factors to consider:
(1) seller must give affadivit specifically stating why he should get it back

(2) writ (order) of seizure must come from the judge

(3) seller must post bond to protect the buyer

(4) buyer gets notice and a hearing on the merits (may have good defense: “I did pay!”)

Challenging Jurisdiction & Relating Topics (Federal Rule 12)
How do we challenge (1) Personal Jurisdiction, (2) Notice, (3) SMJ and (4) Venue

(Some courts allow a special appearance doctrine, you can appear only to argue jurisdiction.

FRCP 12: 

(A) D must raise defenses early in the suit otherwise D waives the defense.

FRCP 12 has 2 possible defenses:
(1) file and answer (in the pleading)

(2) bring a rule 12 motion (not a pleading, a request to ask the court to do something)

(You have to respond with (1) or (2) no later than 20 days after service, or they are waived.

(If your motion is denied, then you must file your answer w/in 10 days of it being denied.

FRCP 12(e): motion for a more definite answer: When pleading is so vague or ambiguous that no response is possible.

FRCP 12(b): Every defense must be in the pleading
Exception: The following 7 defenses which may be in either (A) the pleading or (B) a motion.

(1) SMJ [Can never be waived.]
(2) Personal Jurisdiction [waivable]
(3) Venue (to be dismissed or transferred) [waivable]
(4) Insufficient Process (Not the service of the process, but the process itself; which consists of (1) summons or (2) copy of complaint.) [waivable]
(5) Insufficient Service of Process [waivable]
(6) Failure to State a Claim [not waivable]
(7) Failure to Join an Indispensable party [not waivable]
(Defenses (2) personal jurisdiction; (3) venue; (4) insufficient process; and (5) insufficient service of process are waivable.  They must be put in their first Rule 12 response or they are waived.

(Defenses (6) failure to state a claim; and (7) failure to join an indispensable party are not waivable. They can be raised at any time through the end of the trial. ((Cannot be raised on appeal.))

(Defense (1) Subject Matter Jurisdiction, can NEVER be waived.  It is unconstitutional for federal courts to see state claims.  [The federal court cannot “usurp” the state court powers.]

Pleadings (the documents filed with the courts)

(The goal of pleadings under the FRCP is to allow meritorious claimants to have their day in court. And also, to promote the just and speedy determination of a C.O.A.

(At C/L, the goal was to keep people out of court.

Complaint 

(The initial pleading is designed to allow the P to give notice to the D regarding the claim.

(The federal rules are liberal about pleading. (notice pleading)

Notice Pleading: Pleadings must give notice to the D.

(1) Facts are not that important in pleading (permissive form of pleading)

FRCP 8(a): A complaint filed by P must have:

(a) a statement of SMJ

(b) amount in controversy

(c) a short plain statement of the claim (fed courts don’t require much detail, you just have to put D on NOTICE)

(d) a demand for relief (judgement)

(The complaint must contain “stuff” that covers the elements of a C.O.A. (offer, acceptance, consideration, breach, damages(these need not be in full detail)

(FRCP 8(e)(1) does not require technical forms of pleading.

Exceptions: (some C.O.A. must be plead in FULL detail with specificity and particularity)

FRCP 9(b): fraud

FRCP 9(b): mistake

FRCP 9(g): special damages (special damages don’t flow naturally out of the event)

(These are serious allegations, so we do not want to subject anyone to a claim that is not meritorious.

Hypo: A man, hit by a car, had the normal personal and property damages that accompany a car accident. BUT, he also got a permanent erection (.  We don’t normally equate a car accident with a permanent erection, so he can get “special damages” for the “problem”.

Rule 11 Governs the conduct and good behavior of attorneys. (162 F.R.D. 383)

( “Rule 11 is to be used as a sword, not a shield.”

( “Deterrence [is] favored over compensation as the underlying goal of sanction.”

( “Fee shifting (profit motive) is discouraged, courts want to prevent repetition of similar conduct.”

( “Rule 11 does not want to deter meritorious claims.”
(Rule 11 can be used retroactively (or can it??????)

(1) Sanctions are discretionary under Rule 11

(a) Only imposed when pleading were made in bad faith in the original form

(2) 21 Day safe harbor period

(a) An attorney is given a 21-day consequence free period from the time a complaint is served; to either (i) remove; (ii) rescind; or (iii) stop the offending document or conduct.  This occurs before a motion is to be filed with the court.

(b) Rescission or removal results in no penalty.

(3) Goal of Deterrence (not compensation)

(a) May fine whole firm to deter unmeritorious behavior in the future.

(b) Sanctions are “tailored” to the offense or conduct, so it has special meaning for bad guy.

(c) Fee shifting occurs only in extreme situations. (Generally $ to the court.)

(d) Court may sanction either:

(i) firm,

(ii) attorney, or

(iii) client

(4) Signature: Pleadings must be signed by the attorney who prepared them or the client if he is a pro se litigant. The reasons for this are:

(a) prevent subjective bad faith

(b) assures the claim is worthy from a legal standpoint

(c) assures allegations have evidentiary support

(d) assures denials are warranted

(Must conduct a pre-trial inquiry into the validity of the claim, before it is made.

Answer  [A motion is not pleading; an answer is pleading.]

(Answer should deal w/ the allegations made in the complaint in numbered paragraphs.

(1) Respond to allegations of the complaint

(a) Admit: Includes anything you do not deny.

(i) Should be ethical and concede things you know to be true.

(b) Deny: Must meet the substance of the allegation.

(i) knowledge: It is presumed you deny by your own knowledge.

(ii) information or belief: When you deny based on information or beliefs gotten from someone else.

(Denial cannot parrot the complaint word for word or it is deemed an admission.

(c) DKI: When you don’t know answer and then deny based on knowledge insufficient to form a belief.

(i) can’t use DKI: if (1) it’s a matter of public knowledge or (2) the information is within your control

***Failure to deny is an Admission***
(2) Defenses: may be presented as rebuttals to the claims of the complaint.

(a) Written clearly and in order you want them to appear. [“For 1st defense…”]

(b) May allege all claims, even in the alternative (even if contradictory FR 8(e)).

(3) Affirmative Defenses: “Even if I did it, I still win!”

-May include introduction of new information which refutes the P’s claim

-Under FRCP 8(c) these must be put in the pleadings or they are waived:

(a) res judicata


(e) contributory negligence

(b) S.O.F.



(f) estoppel

(c) S.O.L.



(g) fraud

(d) assumption of risk


(h) illegality

-Affirmative Defenses do not have to be denied, they are deemed “automatically denied”.

(4) Counterclaim: D asserting a claim back against the P.

(Must meet same criteria as the complaint: (1) SMJ; (2) state facts; (3) claim for relief; (4) amount in controversy.

(Counter claim must be stated clearly: “for our 1st counter claim…” 

(P must respond to all counterclaims. [Failure to respond is an admission.]

The court will let it slide if you designate a defense as a counterclaim or a counterclaim as a defense.

Amended Pleading  

(The courts forgivingly allow amendments, because the party may not have all the necessary information at the beginning of the trial. (Courts want cases tried on their true merits.)

(Discovery typically reveals that the original C.O.A. is not sufficient or appropriate.

FRCP 15(a): 

(1) a P has the right to amend once before D serves his answer (no specific day limitation)

(2) a D has the right to amend once within 20 days of serving his answer to the P

(3) If there are no rights under (1) or (2) then parties can ask the court for permission to leave to amend, and “leave of court will be freely given when justice so requires” 

(4) Freely given as long as:

(a) you don’t wait to long and 

(b) it does not prejudice anyone.

Hypo P files complaint, 2 days later D files a motion to dismiss. Can P still amend?

YES, D only made a motion, D had not “answered” yet.

FRCP 15(b): non-conforming evidence ( no objection ( admitted

When the evidence at trial does not conform to the original pleadings, and they are not objected to, then they are deemed admitted.

Hypo P sues for breach of K, at the trial witness starts answering with evidence that D committed a tort.

(D can object, which will force P to move to amend in order to get tort into the complaint.

(D may not object, then 15(b) says to treat the complaint as if it were amended.

[Even after a trial you can amend a complaint to conform to the evidence.]

FRCP 15(c): “Relation Back” When we want to amend after the S.O.L. has run out. We can only do this if we get “relation back”; we treat the amendment as if it was filed when the original was filed.

(Courts like to allow relation back, it is usually given as long as the party had some type of notice before the original S.O.L. ran out.

**15(c)(2) amend to add a new claim or 15(c)(3) amend to add a new party**

(a) get relation back when it is permitted by state law S.O.L. for the claim

(b) nunc pro tunc: when amendment relates to same T/O described in original pleadings

(c) Can name a new party, but only if they have had notice of the claim w/in the S.O.L.

(If you cant get relation back from either (c)(2) or (c)(3) then you cant amend cause your claim is barred.

Hypo File on July 1st; S.O.L. runs on July 10th; we want to add a different D on July 15th.

We can only do it if we get relation back, treat the amendment as if it was filed with the original.

Joinder How parties and claims may can added.

**Very testable**

(1) Must know the procedural rules

(2) Every time you have Joinder(Must have SMJ

(a) Diversity or FQ. If don’t get these 2 then try Supplemental Jurisdiction

***If it starts with the letter “C”, then it is a claim between pre-existing parties

***If it starts with the letter “I”, then we are joining/”bringing in” new people.

A. Claim Joinder by P  FRCP 18(a) [“C”(pre-existing parties]

-P can assert any and all claims he has against D; there does not have to be related to the same T/O.

-SMJ is still needed, it must be assessed to get federal SMJ

B. Claim Joinder by D Offensive use by D [“C”(pre-existing parties]

 There are two ways to go here: counterclaim and a cross-claim

(1) Counterclaim: A claim against an opposing party who has sued you. 

There are 2 types:

(a) Compulsory counterclaim: FRCP 13(a) 

(i) If the claim arises from the same T/O as Ps claim. You must assert this in the pending case.  

(ii) It cannot be brought in on another action; you can’t sue on it separately. 

(iii) Don’t need independent source of SMJ here. (Same as P’s claim)

(iv) A compulsory counterclaim that is not brought into federal court cannot be brought to state court later. (The reverse is fine()

(b) Permissive counterclaim: FRCP 13(b): These must be asserted in the answer o they are barred. [Do need SMJ here]

(i) Does not have to arise from the same T/O as the complaint (P’s claim).

(ii) Must have and independent source of SMJ (1st try DOC & FQ, if not then try Supplemental Jurisdiction)

(iii) You may assert it in the pending case if you want; you do not have to assert it in the pending case. 

Hypo A(N.C.) & B(S.C.) collide in a car accident. A sues B for 100K and B counterclaim for 45K. B’s claim arises from the same T/O.  His claim is for 45K. B’s claim is a compulsory counterclaim. No D.O.C. (not over 75K); NO F.Q.  SO now we have to go to Supp Jur §1367(a).

§1367(a): Does this arise out of the same T/O? Yes, by definition a compulsory counterclaim must arise out of the same T/O.

§1367(b): Is this a diversity case? (it must be to get supp jur) Yes, so we are OK here.

§1367: Is the claim by the D? (the court will kill a claim by a P) Yes, it is by D so it is OK.

**Must walk professor through these steps. Don’t just say its compulsory and that all.

(2) Cross-claim: A claim against a co-party. (One D v. another D, or P1 v. P2, etc..)

(a) FRCP 13(g): You can file a cross-claim if it arises from the same T/O as the underlying dispute.  You do not have to file it (not compulsory) but may if you want to.

Hypo A three way collision between A, B and C; all are claiming 1 million in damages. It is a diversity case so no problem getting into federal court. 

(  B  (S.C.) 


       A(N.C.)
      (
· C (S.C.)

C has a compulsory counterclaim against A: SMJ? Yes, D.O.C.

C has a cross-claim against B: SMJ? No D.O.C. here. No F.Q.  So look at §1367(a) [Supp Jur] which says YES, to Jurisdiction.  Then see if §1367(b) kills it, Nope (b) only kills claims by P’s.

(3) Impleader: [AKA 3rd Party Practice (Rule 14)] [“I”(joining new parties]

Now we are joining new parties.

-Defending party brings in a “3rd party D” for indemnity or contribution.  Thus, the “3rd part D” may be liable to P in the long run.

 “3rd party D”


  ( (

Impleader/3rd party claim: D should not have to pay it all, D should reflect

P(D

to “3rd part D” to pay a part or the whole.

P can sue “3rd party D” and “3rd party D” can sue P as long as the claims arise out of the same T/O.

D is now a new “P”. D1 or P2 must file 3rd party complaint against the “3rd party D” and must serve process on the “3rd party D” as well. (Must be done w/in 10 days of original answer or need a leave.)

Bulge Rule: FRCP 4(k)(1)(b): You can bring in “3rd party D’s”/impleaders or necessary parties w/in a 100 mile range of the courthouse.

Rule 14(a): Must serve 3rd party D w/in 10 days of original answer or you need to obtain a leave to on motion upon notice to all parties in the action.

(4) Interpleader: (very specialized)

-This is for litigation regarding ownership of $ or property.

Hypo One guy is in possession of a diamond ring. Several people think that they own it. You want to force all of these people into only 1 case.

The stakeholder is the person in possession of the property.

The claimants are the people who want the property but are not in control.

“Interpleader” allows the stakeholder to force all the claimants into a single case.

The problem with interpleader is that there are two kinds that have different rules.

(1) Rule interpleader: (FRCP §22) Treat as a regular diversity case.

(2) Statutory Interpleader: There is a battery of statutes throughout 28 USC §1335 also see   

§ 1397, and § 2361

Rules for Interpleading

(1) The stakeholder must be diverse from every claimant.

(2) At least one claimant must be diverse from another claimant (Don’t even look at the stakeholder for this one) §1335 (Minimal Diversity)

Amount in Controversy: 

(1) Must be more that $500 ($500.01)

Venue:

(1) like a regular case (§ 1391)

(2) venue is OK in any district in which any claimant resides

Service of process:

(1) like a regular federal lawsuit

(2) nationwide service of process (§2361); so there is never a personal jurisdiction problem

Discovery 

(Procedure did not exist at C/L

(Trial should take place in the Sunshine ( (no surprises)

(Discovery entitles both P and D to all non-privileged information

A. Required Disclosure [Rule 26(a)]

There are 3 stages of litigation where you have to cough up information even though no one asks you for it. This is required disclosure.

Rule 26(b): Discovery Tools, Devices.  There are only 5.

5 ways you can get information from a party (and in some cases a non-party):

(1) Deposition: (ok for a non-party, but get a supeona or he is not compelled to give deposition)

(a) Sworn testimony taken before trial

(b) Designed to get information

(c) Good to get testimony from a witness not available for trial

(d) Good to “lock in” testimony of a witness who will be available for trial

(e) Usually, the less your client says the less he can hurt you

(2) Interrogatories: [Rule 33](not ok for non-party, only parties)

(a) Served on parties, answered by attorneys (no more than 25 ?’s, respond w/in 30 days)

(b) Parties answering, must sign them

(c) Party may object to certain questions and not answer

(i) Objections must be with specificity

(ii) Failure to show good cause for objection is sanctionable

(d) Cheap way to get un-controverted evidence

(3) Request to Produce (AKA Document Demands): [Rule 34 and 45]

(ok for non-party, but get a supeona or he wont have to oblige)

(a) photos, phono-records, data compilations, and other media.

(b) Must allow access to land and property for inspection.

(c) Results in huge battles, because difficult to comply w/ large document demands.

(i) documents in different cities

(ii) cost of copying

(iii) lots and lots of documents to reproduce

(4) Physical/Mental Exam: [Rule 35] only parties (or someone in the parties control, parent-child), must have a court order.

(Parties are entitled to, and must submit to, requests for physical and mental examinations.

(a) Party requesting must furnish results to party complying.

(5) Request for Admission: [Rule 36] only parties

(A party may request that the other party admit the truth of any matters w/in the scope of the litigation that is not privileged.

(a) Whatever party does not respond to is deemed admitted.

(b) Must respond w/in 30 days (Can object, but must explain)

(c) Admissions obtained for this pending action may not be used for any other action

(d) Admissions only affect the present case at bar

Rule 26(c): What can you use discovery devices for? ( anything relevant

Relevance( when it is reasonably calculated to lead to admissible evidence (this is broader than admissible)

E.g. In a tort case, net worth is irrelevant

E.g. In a tort case w/ punitive damages, net worth is relevant because punitive damages are supposed to punish. (a billionaire paying a 5k fine does not punish him)

Privileged Information( is protected

Work Product([FRCP 26(b)(3)] material generated in anticipation of litigation. Stuff prepared w/ an eye toward possible future litigation.

General rule: work product is immune from discovery. One side did all the legwork, and it is unfair to let the other side just ask for it and get the benefit of the fruits of another.

(Work product need not be generated by a lawyer, it can be generated by a party or any representative of a party (private eye()

Exception from immunity of work product (only if you can show both):
(1) show a substantial need

(2) show the information is not otherwise available.

Areas Absolutely Immune: (1) mental impressions (2) legal theories (3) conclusions and (4) opinions

(Can always be waived if it is given away, lost or stolen and the attorney was not reasonable in his protection of the information.

Goals of Discovery: 

(1) To prevent unfair surprise. Trail in the Sunshine (.

(2) To limit the issues in controversy.

(3) To foster settlements. Once you know how strong your case is you can make and informed decision as to whether or not going to trial would be worth your while.

Pretrial Adjudication Try to get the case done w/o a trial.

FRCP 41(a): voluntary dismissal

FRCP 55: default

Motion for Failure to State a Claim (Rule 12) vs. Summary Judgement (Rule 56) 
1) FRCP 12(b)(6): The defense “motion to dismiss for failure to state a claim upon which relief can be granted” is different than S/J.

(Here the court “does not look at evidence.” 

(Instead, it only looks at the face of the complaint.

(Assuming P “proved” all that he had written down, if P still could not win then there was a failure to state a claim.

-Usually in a 12(b)(6) dismissal, the court will 1st give leave to amend the complaint.

-Here we don’t even bother with the paper stage, may not even need D to answer.

-If outside material is introduced here, then the court treats it as a summary judgment.

2) Summary Judgment Rule 56 (“S/J”) (((S/J are always at the discretion of the Judge.)))
(Here the court “does look at evidence.”

(Summary judgment can be used by both P’s and D’s.

(In Summary Judgment, we look at the evidence most favorably in the light of the   non-moving party.

To get  S/J you must meet 2 requirements:

(1) There is no dispute as to the material issue of fact.

(2) You are entitled to judgment as a matter of law.

-Also you do not have a right to a S/J, it is in the discretion of the Court

(Pleadings do not matter here, only evidence such as:

(a) affidavits

(b) depositions

(c) interrogatories

     If there is no evidence, then you are at an extreme disadvantage because the pleadings do not       count for a Rule 56 motion for Summary Judgment.

(Summary judgments occur in the paper/pleading stage when some evidence is already out.

(One purpose of S/J is to screen out cases that don’t need a trial

Why do we have trials at all? ( To resolve disputes of fact.

-Thus, if there are no disputes of fact then we do not need a trial.

How do we know if we need a trial?

The court must look at the evidence.  The parties, in documentary form, give the evidence.  

E.g.
(1) Affidavit = a sworn statement under the penalty of perjury.


(2) Deposition under oath = a sworn answer


(3) Interrogatory answer = a sworn answer

*** A pleading is not evidence, it is not a signed sworn statement.***

(Based on the evidence, is there a dispute on the important issues of fact?

If not, then you can get S/J.

(Upper-level federal courts have said that the lower federal courts are too stingy in their granting of S/J’s.  Generally, courts do not like to give S/J’s, they bend over backwards to not give them.

Some General Rules about Summary Judgments:

(1) S/J’s are rarely granted for the party who has the burden of proof (usually P)

(2) (2) You can never resolve a dispute of facts in a S/J.  You can never weigh disputed facts in S/J. [If there is a dispute on material issues of fact, then it must go to trial.]
(3) S/J is harder to get in tort cases than in K cases.  Perhaps in tort cases credibility, duty, etc. are more important to bring to trial.

Hypo P sues D. P says D ran a red light. P tries for a S/J. P has signed affidavits from 100 nuns, priests and rabbis. D has a signed affidavit from a convicted baby killer drug addict.

(The request for S/J must be denied, there is a dispute of fact.

Hypo P says D punched him in the nose out of the blue.  D says an affirmative defense that it was self-defense. P moves for S/J. D files no affidavits and relies only on the allegations of his answer. P files many affidavits.

(Here we can grant S/J because there is no dispute of fact.

[Pleading of D is not evidence, he affidavits are the only evidence here.]

***Pleadings are NOT evidence.***
Res Judicata (Claim Preclusion)//Collateral Estoppel (Issue Preclusion) 

(Look at §13(§33 of the Restatement 2nd of Judgments.)

These can be easy if you keep it mechanical.

There are 2 cases (trials) in this scheme:

(“F1” has had a final judgment and is over. Now someone files a “F2”.

Does the judgment in F1 preclude us from “having” a F2?

There are two ways to preclude:

(Always try “claim preclusion” 1st, then try “issue preclusion.”

I. Res Judicata AKA Claim Preclusion: 

***Make sure it is not a compulsory counterclaim.***

(You only get one bite at the apple.  

(You better ask for all the claims of relief in your one case.

(Courts are too crowded, don’t get congested

(Peace and end to litigation, and efficiency and consistency

(Includes claims that “should have been raised.”
There are 3 mechanical steps to get a res judicata dismissal of you case:

(a) Identical Parties: The same claimant must bring Cases 1 & 2 against the same defendant.

(Parties may be the same by relationship:

(i) trustee, representative

(ii) may be successors in the same interest (i.e. water rights)

(iii) they legally “stand in the same shoes”

(Parties must play the same roles in both cases

(b) Identical C.O.A.: Both cases must involve the same claim or C.O.A. (this is a good discussion area on the exam)

(Cannot bring same action for fraud twice.

(Tax cases each year is new COA.

(Negotiable Bonds, each bond and each coupon is a new COA.

Claim splitting: Is allowed in complicated cases, permitted by statute, parties agree.

Majority: If a claim arises from the same T/O (or a series of related T/O) then it is the same claim/C.O.A.

NY Rule: It is the same C.O.A. if the underlying proof is the same.

Old School: 1o Rights Theory( It is a different claim/C.O.A. if different recovery even if same T/O if going 1st for property damage, and then 2nd for personal injury damage. [Property rights are different from right to keep body free from injury.]

(c) F-1 ended on a valid final judgment on the merits: [A default judgment is NOT on the merits.]

Rule 41(b): all judgments are on the merits except:

(i) on jurisdiction

(ii) bad service of process

(iii) on venue

(iv) on indispensable parties

(v) when 1st court says “judgment is not on the merits”

(Dismissal presumed to be “on merits” unless specified otherwise by the judge.

You cannot be bound to a judgment you were not a party to:

(1) Every litigant should have his day in court (matter of fairness)

Mutuality of Estoppel:

(1) If you are not bound by a judgment, you cannot benefit from it.

Hypo Lucy and Ethel get into a car accident.

Lucy v. Ethel for P.I. damages(final judgment

Lucy v. Ethel for property damages(can Lucy sue here? Look at 3 steps:

**Since all “yes” then we can get a res judicata dismissal of the 2nd case.

Hypo Lucy and Ethel get into car accident.

Lucy v. Ethel (PI)( done, judgment on merits

Ethel v. Lucy (property)(? Go through the 3 steps:

**This will lose anyway, cause compulsory counterclaim wasn’t exerted earlier.

Extra Tidbits: 

(1) If can’t have both claims in the same court, maybe you should find a court that would allow both claims; if not available then may get claim preclusion.

(2) If a valid judgment, then party cannot sue on the same proof where factual elements are identical. 

(3) Court may allow claim splitting for complicated cases for convenience, necessity and ease.

(4) If in F1 D did not fully defend; i.e., only $200 property case so defended pro se.

(5) If F1 court was of limited jurisdiction, such that F1 could not grant the same remedies as F2. 

(6) Statutory right may give 2 C.O.A.; such as, tax cases, landlord/tenant cases, etc…

(7) Husband and wife in court (F1) for a separation. In F2 sue for divorce, one cannot say you should have raised it in F1. [Policy: If one wants out of a marriage, he/she should get it.]

II. Collateral Estoppel AKA Issue Preclusion 
***Make sure it isn’t a compulsory counterclaim.***

Narrower than res judicata, here we only focus one an “issue” decided in F1. That “issue” cannot be re-litigated in F2.

(Does not include issues that “should have been raised,” only ones that were actually raised.
Three requirements:

(1) The issue was raised
(a) failure to raise an issue that should have been brought up in F1precludes you from bringing it up in F2

(2) The issue was litigated and
(3) The issue was adjudicated
(a) must be basis of relief or denial of relief in the 1st case

(b) issue not adjudicated if it cannot be raised on appeal

(4) In NY, F2 has discretion to use findings in F1, even if they were not necessary to a judgment, so long as the F2 court is satisfied that the F1 Judge was basing the findings on the record and evidentiary facts; and not just writing dicta.

(If burden of proof is different from F1 to F2, then no issue preclusion. (E.g. Criminal Action = “beyond a reasonable doubt”; Civil Action = “more probable than not”)

Hypo A sues B for negligence in a contributory negligence state. A is found to be negligent so B wins (because it is a contributory state).

(A’s negligence is the reason B got the judgment.

(Was B’s negligence essential to the judgment? Not in a contributory state, it only mattered that A was negligent.

(So would never have collateral estoppel on B’s negligence, it was not the reason for the judgment.

NY Rule: May get to use preclusion if F1 decided negligence on evidentiary evidence.

The presumption is that non-mutual collateral estoppel is the rule: i.e.; issue preclusion can be used by one not a party in case one. Offensive use is OK.

Exceptions: 

(1) If current P could have joined in the earlier action

(2) If it would be unfair to D if used offensively

(a) if it works against judicial economy (should have joined) [No proliferation of litigation.]

(b) D or P had full chance to litigate in F1

(c) D or P could have foreseen multiple suits.

(d) D had a different (less) incentive to defend in F1 ($200 claim, not 300 Large)

(e) The judgment relied on by P is inconsistent w/ previous ruling on D (27 earlier cases that said that D was not liable and only one that said D was liable)

(f) Procedural Differences between F1 and F2 (different discoveries, etc...)

Hypo B drives C’s car and hits A. C is vicariously liable. Contributory negligence state.

Case 1: A(B = B wins, A is found negligent.

Case 2: A(C = No res judicata here, not the same P and D. Is there collateral estoppel?

(C is trying to throw A’s negligence in A’s face

Modern view: allows non-mutual as long as no exceptions are met

Hypo non-mutual offensive( P in F2 is using collateral estoppel and wasn’t a party in F1.

Same fact pattern as above:

A(B = A found negligent

C(A = C wants collateral estoppel, where it is deemed established through collateral estoppel that A was negligent. Lets look at collateral estoppel:

(1) Most courts would allow the non-mutual offense. It is OK if its is fait under the circumstances. 

Arbitration Proceedings: These decisions are preclusive if the parties had a full opportunity to be heard. Will be a final judgment on both (1) law and (2) fact.

Administrative Proceedings: (University of Tennessee v. Elliot) These decisions are preclusive for “issue preclusion”

Exception: If statutory scheme of the administrative charter clearly contemplates a federal C.O.A. after an administrative decision was rendered.

Stare Decisis vs. Preclusion 

Stare Decisis 




Preclusion
Applies to population in general


Applies only to the parties

Can be overruled



Cannot be overruled

Only ( court decisions bind the ( courts
( court can bind the (est court

Flexible




Inflexible

All Stuff That Was Not Covered In Class But May Be Important Later In Life (
Right to a jury Trial 

(For actions in equity there is no right to a jury trial.

(In a civil case, the right to a jury trial at actions at law is “preserved” by the 7th amendment (doesn’t grant/create, but preserves) [7th applies only to federal court]

(“Preserves” locks us into the historic test; the jury trial right you would have had in 1791 (following the C/L of England)

In 1791 had law courts (yes jury) and equity courts (no jury). [remedy at law is $]

Equity developed in reaction to the C/L courts. C/L courts were too formal, people would lose on technicalities not on their merits. So separate courts with separate remedies developed.

-Can only get an equitable remedy if the remedy at law ($) is inadequate. [specific performance, injunction, rescission, reformation]

Hypo A guy is trespassing on your land. Sue at law and get a jury and only nominal damages. Sue at law and there will be no jury and you can get an injunction

Is your case Law or Equity?

Center of Gravity Approach:

(1) If main purpose is injunction and damages are on the side, you may still go to equity.

(2) If the main purpose is $, then go to law.

The “center of gravity” approach changed with the Dairy Queen case, now they use:

Issue by Issue Approach: 

(1) 1st we determine jury rights issue by issue

(2) look at each issue, if the issue underlies both law and equity, then get a jury [of course; law alone(jury and equity alone(no jury]

(3) Always try the “jury” issues first at trial.

Jury Selection  (Rule 48)

-In federal court there are NO alternate jurors.

-When a jury is selected, by statute each side has:

(1) 3 preemptory strikes (these strikes do not have to be explained, but Supreme Court said these must be used in a race & gender neutral way) and 

(2) unlimited strikes per cause (when a juror may be prejudiced [cousin, employer, etc.])

Post Trial Motions / Related Motions

Three motions: [They are all very similar and very similar to S/J; only they all come at different times in the proceedings.]

(1) Motion for JMOL: Rule 50(a) Judge says “I am in charge, you get out, I’ll take over!”

Why do we do this?

-Reasonable people could not disagree on the result.

-It is very close to S/J but here we are looking at different evidence. Evidence coming in at trial.

When can D & P move for these?

-D can move at the close of P’s evidence.

-D can move at the close of all the evidence.

-P can only move for these at the close of all evidence.

**(If you do not motion for a JMOL at the close of all evidence, then you have waived your right to motion for a JNOV.

(2) “JNOV” AKA “Renewed Motion for JMOL”: same as JMOL but comes up later

-Here the case has gone to the jury (maybe Judge had not granted a JMOL).

-The jury made the “wrong” decision (no reasonable people could have come to that decision)

-Now a motion for “JNOV” AKA “renewed JMOL”

(3) Motion for New Trial: Must be able to have control over the jury, the Judge has a right to direct a verdict AKA “motion for new trial”

Rule 59(??57)(a): The jury has tried the case, the judgment was entered on the verdict, But NOW sumpn bad has happened. We have no later than 10 days after the judgment to file a “motion for new trial”.

Why would you grant a “motion for a new trial”?

-The Judge screwed up (put burden on the wrong side, etc.)

-A party/lawyer/juror screwed up

-There is new evidence that could not have been discovered during the trial

A “new trial” is less severe; on granting the motion, we take away the judgment from the party, BUT the party may get it back at the new trial.

A granted JMOL takes away the judgment forever and gives it to another.

(4) Partial New Trial: If the Judge is nervous about the amount of damages, he may have a trial on the damages only.

(5) Conditional New Trial: The court is convinced that the liability is correct but believes the damages to be way off. The Judge may say to the party:

(a) Remittitur: The jury figure it too high, ask the P to take less $ or there will be a new trail (this is constitutional).

(b) Addittur: The jury figure is too low, ask the D to pay more $ or there will be a new trial (unconstitutional in federal courts, but it is OK in state courts).

Appeals 

One important rule: the final judgment rule( You cannot appeal until the entire case is wrapped up like a soft taco.

-If there is something that happens that you do not like, you may object, but you cannot appeal till you get to the end.

-At the end of a trial the Judge does “housekeeping” (damages, attorney’s fees, etc.), you can appeal during this housekeeping stuff.

***NY lets you appeal every step of the way!***

-If the judgment has anything to do with the merits of the case then you can’t appeal.

Hypo (non-NY) You motion for S/J, the court says no. Can you appeal? No, not until the end at least.

Hypo The court grants a new trial. Can you appeal? No, the judge has a new trial that deals with the merits of the case.

Interlocutory Appeal: When you can appeal even though everything is not final.

28 USC § 1292(b): Will allow appeal of a non-final (interlocutory order) only if the district Judge certifies both:

(1) It is a controlling issue of law

(2) There is a substantial ground for difference of opinion AND 

(3) The court appeals agrees to hear it

Collateral Order Rule: Court of Appeals has discretion to review interlocutory “appeals” if it is shown that:

(1) It is an important issue separate from the merits of the case.

(2) The order completely resolves the issue.

It is effectively “un-reviewable” if we waited till final judgment.

Class Action (it is making a comeback)

Rule 23: w/ a class action lawsuit, a representative is suing on behalf of the group.

To have a class action must meet the 4 requirements of Rule 23:

(1) Numerosity: There are so many people that joinder is impractical. There is no set limit; 12 may get certified while 50 may not get certified.

(2) Commonality: There must be a question in common. A question of knowledge or fact.

(3) Typicality: The representatives claim must be typical of the class. The representative must be a member of the class.

(4) The representation is adequate and fairly represents all class member’s interests

(The courts also look at the adequacy of the lawyer.

( Can have a “D” class, but mostly there are “P” class actions

Rule23(b): Must fit the case in 1 of 3 class action (need only 1):

(b)(1) and (b)(2) ( don’t worry about these, you can opt out of them

(b)(3)(Damages class action suit (seeking $)

Under (b)(3) you must show

(a) that a common question predominates

(b) that the class action is the superior way to fix the suit (For a mass tort, a single case is easier.)

Notice: Only for (b)(3). The representative must pay (out of pocket) to give notice to all reasonably identifiable class members.

In (b)(3), you can opt out as a class member and pursue a case on your own

All class members are bound to a class action except those who opt out

(b)(3) SMJ: If it is a diversity case then you look only at the citizenship of the representative.

Zon case: For the amount in controversy, every member of the class action must satisfy the 75K rule.

[recent ruling: there is a split, some appellate authority says §1367 (Supp Jur) overrules the Zon case.  You only need the representative to claim more than 75K.]

Intervention (Rule 24) [“I”(joining new parties]

Here an Absentee is joining himself. When one intervenes, he may choose what side to come in on (D or P).

2 kinds of intervention: [Rule 24 gives the timing as always “timely”]

(1) permissive intervention[24(b)(2)]: The absentee may intervene if his claim/defense has at least one common question w/ the case at bar.

(2) Intervention of rights[24(a)(2)]: must show two things here:

(a) A’s interest may be harmed if he does not join

(b) A’s interest is not adequately represented at the case at bar (no one in litigation is representing “A” now)

***FRCP 19 is invoked by the D

***FRCP 24 is invoked by the Absentee

Proper Parties Joinder AKA Permissive Parties Joinder [“C”(pre-existing parties] 

(Parties that may be joined)

FRCP 20(a): Tells the proper P’s and D’s that may be joined.

2 requirements for joinder:

(1) The claims must arise from the same T/O.

(2) The claim must raise at least one common question.

Hypo We are both in a taxi during an accident. Can we join together as Co-P’s to sue?

(1) yes, same T/O

(2) yes, common question

Can we sue the Co-D’s, the driver and the taxi company? [20(a) 2nd sentence]

(1) yes, same T/O

(2) yes, common question

***If in federal courts we still have to asses SMJ***

Compulsory Joinder AKA Necessary Indispensable Parties [“C”(pre-existing parties]

Who must be in a case?

FRCP 19: poorly drafted.  The P is basically the architect of the case, but P can leave someone out (absentee).  If the absentee is really “interested” in what is going on b/w P & D, then the court will order absentee to be joined because absentee is needed for a “just adjudication” AKA A is “necessary.”

(1) An absentee is necessary if he falls into any of these three categories: [19(a)]

(a) 19(a)(1): Without absentee, the court cannot afford complete relief to the parties.

(b) 19(a)(2)(1): A is necessary is A’s interest may be harmed if A is not joined. [The focus here is on A, if don’t bring him in he’ll be hurt.]

(c) 19(a)(2)(2): If A is not joined, then D may be subject to double liability or inconsistency of court judgements. [The focus here is on the D.]

Hypo Wayne has 1,000 shares of stock in “Hurl”. Garth claims that they each paid ½ and the agreement was that they would hold the shares jointly. P (Garth) sues D (Hurl) for the shares. A (Wayne).  

(A) Is A necessary?

(1) w/o Wayne, court can’t wrap everything up

(2) Wayne will be hurt if he is not joined

(3) Hurl may be subject to double liability/multiple obligations if Wayne not joined.

YES, Wayne (A) is necessary.

(B) If necessary, Is joinder of A feasible?

(1) Check Personal Jurisdiction( If none, the it ain’t feasible.

(2) Check SMJ( If none, then it ain’t feasible.

***This is a Backdoor way to raise SMJ if you had waived it earlier; it can destroy D.O.C. if applicable.***

(C) If joinder is not feasible, then Rule 19(a).

The court has two choices:

(1) it can proceed w/o A

(2) it can dismiss the pending case

Four factors for step (C): If the court decides to dismiss, you have labeled the party “A” indispensable.

(Under 12(b)(7) [the “defenses”] motion to dismiss for failure to join and indispensable party

General Rule: Joint tortfeasers are not “necessary parties.”
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