Short Answers for Civil Procedure Exams

(1) Under the FRCP (Rule 8(a)), a short plain statement of the claim showing that the pleader is entitled to relief is all that is required, just enough to put the D on notice.  It may be necessary to touch upon and allege the elements of a C.O.A. in order to show a claim on which relief may be granted, but they do not have to be described in full detail.

Notice pleadings of the FRCP are designed to give notice, unlike the C/L pleadings, which deprived meritorious claimants of their day in court.  

The only exceptions of claims that must be plead specifically are:

(a) fraud

(b) mistake

(c) condition of the mind (malice, intent, knowledge)

(d) special damages

(2) Ordinary work product is waived if divulged to anyone other than the client, your co-counsel, your partners and the like.  If it gets into the hands of your adversaries, by you not reasonably caring for it (locking it up, shredding it, etc…) then it is tough luck.

(If you show (1) a substantial need and (2) the information is otherwise unavailable, then the work product is not immune from discovery.

(Areas absolutely immune include mental impressions, legal theories, conclusions and opinions.

(3) Summary judgment (FRCP 56) must be denied when the evidence (not pleadings) shows a dispute of material fact.  If there is any dispute as to material fact, a summary judgment motion must be denied. For Summary judgment a genuine issue of material fact is created whenever any of the evidence of the P (not pleading, but evidence such as interrogatories, depositions) does not match the evidence of the D.  When there is a genuine issue of material fact, a motion for summary judgment under FRCP 56 must be denied. S/J can only be overruled for abuse of discretion.

(Summary judgment does not deny the loser his day in court.  He had his day in court and lost.

(For S/J look at the evidence in a light most favorable to the non-moving party.

(Since summary judgments are based on facts, not pleadings, the motion may not be made till discovery when there are actually facts.  In the pleadings stage, there are no facts present, only pleadings.

(If you want to file a motion in the pleadings, then file a 12(b)(6) failure to state a claim motion, this can be done on pleadings only, not evidence.

(4) “Congress is precluded by the Supreme Court’s decision in Erie, from enacting rules of decision governing federal diversity cases.”(Wrong!!! (Shaky answer ;())

(The REA allows the congress to enact rules as long as they are constitutional.  Congress or the Supreme Court can pass any rules of practice and procedure for US Federal courts so long as they do not abridge, enlarge or modify any substantive rights. 

(5) Notice by publication is constitutional on its face in “in personam”, “in rem” and “Q.I.R.” It is constitutional because the 14th amendment will not deprive anyone from life, liberty or property without due process.  Due process includes receiving notice by service of impending suits. It is constitutional because in the proper circumstances it allows for the best possible notice for a case at bar.  It is only used as an absolute last resort. One must have exhausted all other possibilities and even submit a signed affidavit into the court to prove that notice by publication is the only possible option.  

It meets due process by giving notice in the best way possible under the conditions.

(6) FRCP 12(b)(1) states that SMJ can never be waived, and may be raised at any time during the trial by either the parties or the court. The federal court should not “usurp” the powers of the state court. FRCP 12(b)(2) states that personal jurisdiction must be raised in the pleadings at the outset of the trial or they are deemed to be waived.

(7) FRCP 11 does not specifically discuss “pro se” parties. However, FRCP is designed to assure that the parties [in their pleadings, motions and other papers submitted to the court] have certified that to the best of the belief, knowledge and information after a reasonable inquiry they are not


(1) Subjective bad faith

(1) harassing the other side or causing unnecessary delays

(2) claims and defenses are warranted by the law 

(3) are non-frivolous

(4) everything is based upon evidentiary support

The courts are generally lenient for pro se parties this they will most likely hold them to a “looser” standard than members of the bar.  But, the court will still grant Rule 11 sanctions against a pro se party who purposely exhibits bad faith.

(8) Once a jury verdict is rendered in federal court it can only be attacked if it is grossly off the mark or if there is any evidence of foul play.  Otherwise, as is generally the case, only questions of law are appealable, not the fact finding of a jury.  If a party does not show up to defend and loses by a default judgment, then he may not appeal on the merits, he may only mount a collateral attack on the issue of jurisdiction.  You should always show up to defend, it is just good lawyering.  A collateral attack is any attack on something other than the merits to try and foil a judgment.

(9) As a rule, a party in F1 is only entitled to benefit from any ruling in its favor in F1, if the party was ultimately the winner in F1. The F1 judgment turns on findings favorable to the winner, not the loser.  If the judgment turned on findings for the loser, then he wouldn’t have lost.

Exception: In NY, the court in F2 has discretion to use findings in favor of the losing party if it appears that the findings were based on substantial evidence from the record, not dicta.

(10) The courts are generally liberal with its allowances of amendments to the pleadings.  In general, one will be able to amend a pleading as long as it does not severely prejudiced the other party, and it is done w/in a reasonable amount of time.

Otherwise, Rule 15 allows one amendment by P before D serves his answer. Allows D one amendment w/in 20 days of serving his answer to P. And besides these, the court will freely allow amendment when justice so requires.

(11) The presumption in issue preclusion is that non-mutual collateral estoppel is the rule.  This means that issue preclusion can be used by a stranger to the F1 judgement, even offensively. There are some very important exceptions: 

(a) If the current P could have joined in the earlier action

(b) If the D or P preclusion is being used against had a full chance to litigate in F1.

(c) If the D had different incentives to defend in F1 (only $200 damage)

(d) The judgment, relied upon by the stranger, is inconsistent with the many other previous ruling.

(e) There are different procedural differences between F1 and F2.

(12) Justiciability deals with what parties are suitable to bring which suits. Generally, federal courts are courts of limited jurisdiction and you have no right to be heard in federal court.  The federal court may only hear “cases and controversies” not things such as moot points, advisory opinions, wagers or political disputes.

(Standing is also necessary for justiciability. For standing, the P and D must be the parties most directly affected and must have a stake in the lawsuit.  Any injury should be “direct and immediate” to this P. 

(Thus, although a court needs proper SMJ, personal jurisdiction, venue and notice, a lack of these do not make the matter unjusticiable.  Justiciability and proper jurisdiction, venue and notice are totally separate notions that must be kept separately. 

(13) Materials of attorney-client privilege may never be attained in discovery.  The may be waived if the client does not keep his mouth shut but they may never be waived by the attorney.  Work product may be waived if the party asking for it shows (1) a substantial need and (2) the information is unavailable otherwise.  The only absolutely immune areas of work product are mental impressions, legal theories, conclusions and opinions.

(14) Look at OJ: He won, but had to go on to civil to defend.

criminal action “beyond a reasonable doubt” (( burden of proof)

civil action “more probable than not” (( burden of proof)

(Criminal 1st, P wins in F1, then is preclusion in F2 civil cause ( burden of proof

(Civil 1st, P wins n F1, then no preclusion in F2 criminal cause ( burden of proof

(15) Any adverse determination on a default judgment shows bad lawyering.  There should never e a default judgment. Once there is a default judgment, there is no appeal on the merits.  There can only be a collateral attack on such issues as jurisdiction, etc…

(16) Under the FRCP a party need not respond to affirmative defenses because they are deemed automatically denied.  The FRCP also don’t require one to respond to a counterclaim, but that would be stupid because then you would not be defended yourself to the full extent possible and you would be basically submitting to the claim.

(17) F1, P sues D.  P wins by default judgment. P feels judgment is inadequate so tries F2 to set aside F1 on jurisdiction. Can he do this?  Hell no, this is not allowed, once you win, its over.  No two bites of the apple especially when you win. 

(18) A federal court sitting in diversity is bound to follow the laws of the state in which it sits (As Erie said, state substantive and federal procedural, but that is to much to describe now). The fed court must sit in deciding the state law as if it was the highest court if the state.  It may look at whatever literature the highest court of he state would look at.  It may also in rare instances be allowed to issue a question for certification to the highest state court and then the state court must accept the challenge. 

(19) The doctrine of supplemental jurisdiction only weakens diversity for claims introduced by D’s. Thus one can say that it weakens the complete diversity set forth by Strawbridge v. Curtiss, but it does not effectively destroy the rule. 

(20) 12(b)(1) SMJ ( never waived, ever!
12(b)(2) Pers Jur ( must be in response or waived
(3) (venue: in response or waived
(4) ( insufficient process: in response or waived
(5) ( insufficient service of process: in response or waived

(6) ( failure to state a claim on which relief can be granted: can be raised till the end of trial

(7) ( failure to join indispensable parties: can be raised till the end of trial
