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On An Exam, Look at:
1. Is it hearsay?

2. Is there an exemption?

3. Is there an exception?

EXAMPLE MC QUESTIONS FOR FINAL

· Assume Defendant does not admit that the briefcase found at the scene of the robbery is his.  On the issue of whether Arlo owns the briefcase, the AO proposes to testify that defendant said, when confronted with the case, “Hey, how did you get that?”  AO’s testimony is:
· Not hearsay and admissible
· Exempted from hearsay rule as an admission and admissible
· Hearsay, but admissible as excited utterance
· Hearsay, but admissible under the state of mind exception
· Inadmissible hearsay.
· Note that the right answer is the first one that applies.  If A and C both work, then A is correct.
· Correct Answer: It’s an admission.  Not A because it’s offered to prove that the case belongs to Defendant.  The statement does assert it.  It’s implied.  It’s B because it’s something Defendant said.
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· Assume that Arlo was convicted.  D2 is now being prosecuted.  D1 said to D2, “remember our agreement, you get 1/3.”

· Not hearsay

· Exempted as admission

· Exempted as co-conspirator’s statement

· Excepted as state of mind

· Inadmissible

· Correct answer: C (even if it is also state of mind.)  Not A because it’s offered to prove agreement, not B because not offered against D2.

Burdens

· Burden of production

· This is the burden of presenting a prima facie case.  A judge finds that a party has satisfied the burden of production by saying that a reasonably jury could find for that party.

· Burden of persuasion

· In a criminal case, BARD.  In a civil case, POTE.

Trial Overview

· In federal courts, the judge does voir dire.  In NY, the parties do it.

· Opening statements:

· Limited to the elements the attorneys are going to prove

· Lawyers cannot talk about legal rules

· Plaintiff/Prosecutor must put forth sufficient evidence to prove his case.

· Closing Arguments: in federal courts, it’s P-D-P.  In NY, it’s D-P.

· FRE 103(a)(1): Objections
· The objection must be timely

· It must be an error that affects a substantial right of the party.

· You might need to make an offer of proof.

· Analysis:

· Specific objection to trial judge’s ruling.

· Ruling correct: affirmed.

· Ruling incorrect:

· Substantial right affected: new trial

· Harmless error: affirmed.

· Plain error: no objection needed:

· Substantial right affected: new trial

· Harmless error: affirmed

· Curative Admissibility: not in the rules.  But some judges let in other inadmissible evidence to cure inadmissible evidence.

· Motions in Limine

· Ahead of the trial, a motion to preclude or introduce evidence

Federal Rules of Evidence
· Recent (1975)

· Preliminary Questions: FRE 104(a):
· For preliminary questions concerning qualification of a person to be a witness, the existence of a privilege, or the admissibility of evidence is determined by the judge.  The judge is not bound by the rules of evidence in determining these preliminary conditions, except he can’t look at privileged information.  

· FRE 104(b): when admissibility depends on the fulfillment of a condition of fact, the proponent must put forward evidence sufficient to support a finding of the fulfillment of the condition.

Relevance and Materiality

· Rule 401/402 – these are rules of inclusion.

· All relevant evidence is admissible unless it is excluded.

· Relevant evidence is: All evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.

· This is a very, very low hurdle.

· Rule 403: rule of exclusion

· Relevant evidence may be excluded if its probative value is SUBSTANTIALLY OUTWEIGHED by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.

· Note: the prejudice can be to anyone (a party or a witness, for example).

· Scale tilted in favor of admissibility

· If evidence could be used for both proper and improper purpose, it will usually come in with a Rule 105 limiting instruction.

· If the improper purpose substantially outweighs the proper purpose, it can be excluded.

· Rule 105: you can ask for a limiting instruction, for a jury to use evidence for one purpose but not for another.  This is of limited value.

FRE 611: Examining witnesses
· Judicial Control: Judge exercises reasonable control over trial, including mode and order of examining witnesses and presenting evidence.
· Can protect witnesses from harassment and embarrassment

· Can allow or disallow narrative testimony

· Can grant continuances

· Cross-Examination

· Limited to scope of direct and issues affecting the credibility of the witness.  The judge may allow other cross-examination.

· Leading Questions

· Normally not permitted on direct.  Exceptions:

· Necessity (child, nervous, needs a translator)

· Hostile witness (evasive, reluctant, unwilling)

· Adverse party and associates (adverse parties, employees, family, etc)

· Normally allowed on cross.  Exceptions:

· If witness would be susceptible to suggestion

· Objections

· Asking ambiguous questions

· Asking argumentative questions

· Asking previously asked and answered questions

· Assuming facts not in evidence

· Mischaracterizing the evidence

· Misleading questions

· Compound questions

· Giving nonresponsive answers

· Badgering the witness

· Calling for a narrative response (no break point for objections)

· Prepping Witnesses

· Attorneys must do it to avoid incompetence, but cannot ethically assist in fabrication.
· FRE 612: Refreshing Recollection
· If a witness doesn’t remember, an attorney can give him a document to help.

· The other party can inspect the document

· If during trial, all documents

· If before trial, judge determines if it’s in the interest of justice.

· There can be sanctions if it’s not turned over.

· Direct

· Attorney will generally allow witness to tell his story.

· Foundational Competency

· FRE 601: Everyone is competent unless excluded.

· Does the witness have useful knowledge?  4 factors:

· FRE 602: Perception – you must have firsthand knowledge
· FRE 603: Sincerity – you must be telling the truth.  Oath must impress importance of truthfulness on witness.

· A child is asked if she knows what lying is

· In NY, a child under 12 can testify without an oath if their testimony seems reliable.
· FRE 604: Narrative Capacity – must be able to communicate

· You have to be able to remember (FRE 602, 612, 803(5))
· We can use voir dire to determine if a witness is competent

· If a witness forgets:

· Leading Questions

· Present Recollection Refreshed

· Witness must testify that he doesn’t remember but could if his memory was refreshed.

· The item must actually refresh the memory

· The refreshing item need not be admissible but must be shown to opposing counsel

· Opposing counsel may introduce evidence and cross-examine on the refreshing item

· Can use the hearsay exception of past recollection recorded

· Hypnosis

· In NY, can’t use a hypnotically refreshed memory, except if you’re a criminal defendant.

· Jurors:

· Can’t testify to anything that happened inside the jury room, except if they see or hear extraneous info.

· Dead Man Statute:

· If one party can’t testify because they’re dead, the other party can’t testify either.  This applies only in courts applying NY law.

· Unless the door is opened.

· Doesn’t apply to automobile accidents or negligence actions unless the living party wants to introduce evidence of a conversation with the decedent.

· Basically,

· In a trial on the merits,

· An interested person or predecessor to an interested person (i.e., an assignor)

· May not testify,

· In behalf of himself of his successor,

· Against decedent’s rep or successor,

· About personal transactions or communications between the witness and the decedent,

· Unless waived.

· FRE 701: Witnesses (non-expert) giving lay opinion
· Opinion must be:

· Rationally based on the perception of the witness,

· Helpful to a clear understanding of the testimony or the determination of a fact at issue, 

· Not based on scientific, technical, or other specialized knowledge governed by Rule 702.

· Expert Testimony
· Four Approaches:
· FRE 702: Federal Rule

· Will the testimony assist the trier of fact?

· This is a low standard for admissibility

· Expert must be qualified by specialized knowledge, skill, training or education

· The testimony must be:

· Based on sufficient facts or data,

· Daubert: Weigh reliability, peer review, error rate, maintenance of standards, and general acceptance.

· The product of reliable principles and methods, and

· The expert has applied the principles and methods reliably to the facts of this case.

· Facts on which expert has relied need not be admissible.

· Analysis:

· Subject matter relevant?

· Expert qualified?

· Reliable Principles?

· Principles and methods reasonably applied based on sufficient facts or data?
· Assist the jury?

· Frye: NY Rule

· Is the testimony generally accepted in the scientific community?

· Relevancy: Wisconsin

· Qualifying the expert qualifies the testimony

· FRE 704: Ultimate Issue Rule

· Experts may testify to ultimate issue, except:

· On the subject of insanity or other mental states of a criminal defendant.

· The court may appoint experts.

· Joiner: the standard for appellate review in allowing experts is “abuse of discretion.”  Basically a court will never be overturned on this point.  The judge serves a “gatekeeper” function.

Authenticating Evidence

· Types of evidence
· Real evidence: the actual murder weapon

· Demonstrative evidence: evidence used as an example.  Some courts will not allow demonstrative evidence into the jury room.

· Photos of a crime scene are somewhere in the middle.  Often they will be allowed in the jury room.

· Terminology:

· Authentication: used for documents, photos, voice recordings

· Identification: used for tangible items

· Authenticating

· Normally evidence must be authenticated.  This is done by witness testimony, which must itself be authenticated.

· FRE 901: In order to authenticate or identify a piece of real evidence, you must provide evidence sufficient to support a finding that the evidence is what its proponent claims it is (conditional relevancy)
· Procedure: mark it, show it to opposing counsel, ask permission to approach, ask if witness recognizes it, what is it, offer into evidence
· Examples:

· Distinctive evidence – authenticated by a witness recognizing it

· Non-distinctive evidence – authenticated by chain of custody

· Governmental and Business records – don’t need to be authenticated
· Old newspapers – 20 years old need not be authenticated

· Voice – authenticated by witness recognizing it

· Day-in-the-life video: authenticated by it being fair and accurate

· Simulation: can’t be too similar (jury will think it’s authentic) or too different.

· Best Evidence Rule

· Applies only to writings.

· Analysis:

· Does the evidence involve a question of proof of contents of a writing?  If no, no problem.  If yes,

· Is the original or a duplicate being offered?  If no, no problem.  If yes,

· If not an original or duplicate, is there a reason why the original isn’t being offered (lost, destroyed, beyond reach of court, in possession of adversary)?  If yes, we may offer secondary evidence.

· FRE 201: Judicial Notice

· Court may take judicial notice of things that can’t be reasonably disputed.

· Must be generally known within the jurisdiction of the trial court.

· Must be capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be questioned (almanack)

· Exception: An appellate court cannot take notice of something that helps the prosecution in a criminal case.  This would prevent the jury from being able to nullify the law.

Character Evidence

· In issue mostly:
· Negligent Entrustment (reputation is important)

· Wrongful Death (for damage calculation)

· Defamation Actions (to rebut defense of truth)

· Limitation

· In civil cases, character can not be used to prove conduct in conformity therewith.

· In criminal cases, a prosecutor can not use it in his case in chief.

· A criminal defendant may introduce evidence of a pertinent character trait of the victim

· And the prosecutor may then offer evidence of the opposite trait in the victim

· And the prosecutor may also offer evidence of the character of the defendant.

· Ways of proving character

· Opinion

· Reputation

· Specific Acts

· Questioning

· Questions:

· Do you know defendant?

· How long have you known him?

· In what settings have you known him?

· Have you had opportunity to observe his truthfulness?

· Can’t ask about:

· Specific Acts (404(b))

· Cross:

· Have you heard that defendant has been arrested for disorderly conduct?

· Examiner must have good faith basis for question

· Prior act must be pertinent to character trait

· Extrinsic evidence is not allowed

· If defendant opens the door by saying he’s law-abiding, then you can bring in all evidence of lawbreaking.  Therefore, defendant will usually say he’s truthful or peaceful.

· NY: if a criminal defendant calls a character witness, the prosecutor may offer extrinsic evidence pertaining to the character trait in issue.

· Bad Acts

· FRE 404(b): You can’t offer evidence of bad acts to prove a character trait.  But you can use it for other purposes:

· MIMIC:

· Motive

· Intent

· (Lack of) Mistake

· Identity

· Common scheme or plan

· The standard for admissibility is the 104(b) conditional relevancy test.

· The fact that a defendant was acquitted does not preclude admission in federal court, but it does in NY.

· In NY, the standard is POTE (or CCE for identity evidence)

· In a criminal case, on request, the prosecution give notice of 404(b) evidence it plans to use.

· In NY, Molineaux is the governing law for prior bad acts.

· Propensity evidence is not allowed.

· Example: defendant assaults IRS agent.  Can you offer evidence that he assaulted a cop?

· This is propensity evidence and not allowed.

· If the defendant denies a mental state, and the prior act proves it, then we will let it in (intent)

· There is also a 403 analysis here.  Commonness of evidence is relevant.

· FRE 406: Habit
· Habit evidence is admissible.

· The more routine, involuntary, frequent, and specific the conduct is, the more likely it is that the court will let it in.

· For corporations: any policy counts as a habit.

· In NY: ?????

· Promiscuity Evidence

· FRE 412: Rape Shield Law

· In a criminal case, other sexual activity or sexual predisposition is inadmissible, except:

· Specific instances of behavior to prove that someone other than accused was source of semen, injury or other physical evidence,

· Specific instances of victim and accused, in order to show consent,

· In a civil case, it’s admissible if otherwise allowed, AND probative value substantially outweighs prejudice.

· This is a reverse 403 analysis, tilted against admissibility

· Evidence of victim’s reputation is admissible only if placed in issue by victim.

· Note: sometimes sexual activity can be used to show lack of mens rea on part of victim (defendant believed victim was consenting)

· FRE 413-415: Defendant’s similar crimes in sexual assault and child molestation cases

· Defendant’s past behavior is wide open.

· Must be notice (15 days) but court can shorten it for good cause.

· CPL 60.42: NY Rape Shield Law

· Prior sexual conduct not admissible unless:

· Proves specific instances of prior sexual conduct with accused,

· Proves that victim has been convicted of prostitution,

· If prosecution opened the door,

· Rebuts source of semen,

· If the court finds it relevant and admissible in the interests of justice

Hearsay

· Hearsay is an out-of-court statement offered to prove the truth of the matter asserted.

· Rationale: declarant can’t be cross-examined on perception, sincerity, memory, or narration.

· OUTLINE:

· Not Hearsay:

· Effect on Listener

· Statement with Independent Legal Significance

· Exempted:

· Prior Statement

· Admission

· Excepted:

· ---

· Excepted only if declarant unavailable

· ---

· Specific Rules with Exemptions:

· Prior statement
· Rationale: no need to cross-examine self.

· Includes:

· Inconsistent statement given at prior proceeding

· In NY:

· In criminal cases, prior inconsistent statements are admissible to impeach only.

· In civil cases, they are also admissible substantively, if there are certain indicia of reliability.

· Consistent, and Offered to rebut charge of recent fabrication

· In NY: can only be used for rehabilitating credibility, not substantively.

· One of identification made after perceiving the person

· In NY: ID is admissible if someone else can testify to the prior ID happening.  Witness can also testify to a prior ID that he remembers.

· Admission (FRE 801(d)(2))

· Party’s own statement

· A statement that the party has adopted a belief in its truth (can include adoption by silence: under the circumstances, would a reasonable person have denied it?)
· Statement of person authorized by party

· Statement of party’s agent or servant concerning the matter,

· This doesn’t exist in NY courts.

· Statement of coconspirator.

· Must be in course of and in furtherance of conspiracy.  Conspiracy ends with arrest.

· Conspiracy must be shown by POTE.

· In NY, prima facie standard, and court may not consider the statement itself.

· Content of statement is useful, but not sufficient to establish relationship, agency, or conspiracy.
· Anything a party has ever said is fair game.

· Specific Rules with Exceptions (declarant available)
· Present Sense Impression: a statement of the declarant’s present sense without time to fabricate
· Requirements:

· Statement describing an event or condition

· Firsthand knowledge

· Made at or near time (minutes)

· There must be corroboration that the event occurred.

· Excited Utterance: blurting something out

· Requirements:

· A startling event

· Statement relating to the event 

· Declarant must have Firsthand knowledge

· Declarant must be under stress of event

· Sometimes we need not even know who the declarant is!

· Present Mental Condition: statements of intent, plan, motive, design, emotion, or mental feeling (not physical condition).
· Hillman Doctrine: such statements are admissible to prove that the declarant later acted in conformity therewith.  Not admissible to prove past conduct.

· Exception: Wills.  Statements of memory or belief offered to prove the fact remembered are admissible as to a testator-declarant’s will.

· Present Physical Condition: statement of current physical condition

· Must be PRESENT condition

· Medical Treatment-Diagnosis

· Statements made for purposes of medical treatment or diagnosis, including:

· Medical history, past or present symptoms, pain, sensations, and the ailment’s inception or external source.

· Statements of fault do not qualify (“I was raped” is admissible but “X raped me” is not), unless prevention is part of cure

· Can include statements to non-physicians

· Declarant or surrogate must be stating medical conditions (i.e., mother repeating child’s symptoms to doctor)

· NY Rule:

· Must be made to doctor, and must be made for purposes of diagnosis or treatment.

· Recorded Recollection: a recollection recorded while fresh in declarant’s mind

· Requirements:

· Declarant made or adopted a record,

· Based on firsthand knowledge,

· When the matter recorded was fresh in his memory

· The record correctly reflected the witness’ knowledge

· The witness must have insufficient recollection at trial.

· Can be read into evidence but not received as an exhibit
· Business Records: record regularly made in conduct of business

· Requirements:

· Record of act, condition, event, opinion, or diagnosis,

· Made at or near that time,

· By, or from information transmitted by, a person with firsthand knowledge,

· Which was kept in the course of a regularly conducted business activity by a person with a business duty to keep a record,

· If it was the regular practice to keep such a record,

· As shown by the testimony of the custodian or other qualified witness or by written declaration of the custodian,

· Unless circumstances indicate untrustworthiness

· Business can include nonprofits, churches, etc

· Sometimes the absence of a business record is also admissible if it otherwise would have been there.

· Can’t have been prepared with an eye towards litigation (untrustworthiness – accident report)

· Note that statements within the record must also not be hearsay.

· Public Records: covers all government records

· 3 types:

· Setting forth the activities of an office or agency,

· Recording matters pursuant to a legal duty,

· Investigative reports

· Exceptions:

· Source or other circumstances indicates lack of trustworthiness, or

· Police records not admissible here in civil cases

· Some courts allow police records if the situation is not adversarial (accident report)

· Note:

· No time requirement

· Some courts hold that hearsay statements in public records can come in

· The record-keeping need not be regular or routine.

· Absence of record: admissible given a diligent search.

· Learned Treatises: allows them when expert on stand to explain, and if expert relies on them

· May be read into evidence but not received as an exhibit

· In NY, not admissible substantively, only to impeach.

· Specific Rules With Exceptions (declarant unavailable)
· Unavailability:

· Claim of privilege: exempted from testifying by court ruling on ground of privilege

· Exception: criminal defendant cannot take the stand, refuse to testify, and offer his own hearsay statements

· Refusal to testify: refusal in face of court order.  Contempt ruling not required.

· Exception: does not apply in NY

· Lack of memory: if judge decides he’s being truthful

· Exception: does not apply in NY

· Death or illness: but, court may grant continuance for temporary illness

· Unable to procure testimony: by process or other reasonable means (offer to pay for plane ticket, etc).  Declarant’s deposition must also be unavailable.  Proponent cannot have caused declarant to be unavailable.

· If offering statement as dying declaration, statement against interest, or statement of family history, must show unsuccessful attempt to procure deposition.

· Former Testimony: prior testimony given at a proceeding, if the opponent (or predecessor in interest) had an opportunity to cross.

· NY: must have been a proceeding concerning same matter, same party.

· NY (criminal): Must have been from related criminal charges or preliminary hearing in same case.  Can’t be from suppression hearing, administrative proceeding.  Must have had similar motive to cross-examine.
· Dying Declarations:

· Requirements:

· Imminent expectation of death (look at statements and actions, condition of declarant)

· Concerning cause or circumstances of what the declarant believed to be his or her impending death

· Admissible only in civil cases and homicide cases.

· NY: can only be offered in homicide prosecution, where declarant is decedent.

· Statement against interest:

· Requires:

· Statement against pecuniary, civil, or criminal interest when made.

· Exception:

· If it’s a declaration against penal interest, there must be corroboration.

· Could still be exposed to prosecution?

· Motive/reason to lie?

· Repetition/consistency?

· Party to whom statement was made

· Relationship to accused

· Nature and strength of other evidence

· NY:

· Only requires corroboration for inculpatory statements.

· Forfeiture by wrongdoing

· You can’t benefit from intimidating/killing witness.

· Residual Exception

· Requirements:

· Equivalent circumstantial guarantees of trustworthiness

· Must be offered on material fact

· Must be more probative than other available evidence (usually, declarant unavailable)

· Admission must serve general purpose of rules

· Must give notice.

Confrontation Clause

· Requires ability to confront witness in criminal case.  Inapplicable in civil cases.

· Applies when an out-of-court testimonial statement is offered against a criminal defendant.

· Except, former testimony (past opportunity to confront)

· What is testimonial?

· It depends on reason for saying it.

· With purpose of punishment?  Testimonial.

· With purpose of summoning aid?  Not testimonial.

· Once the emergency is over, it’s closer to testimony.

Privileges

· Rule 501: Common-Law is used for privileges.

· Burden of proof: on party asserting waiver

· Attorney-Client Privileges

· Requirements:

· Confidential

· Communication

· With Attorney

· For purpose of obtaining legal advice

· Held by client.
· Entity Client: NY and Federal courts use Upjohn test:

· Was employee aware of purpose of communication (legal advice for corporation)

· Did the communication concern a matter within the scope of the employee’s corporate duties?

· Survives death of client.

· Exceptions:

· Sometimes, an attorney’s impression of a client is admissible.

· Crime-Fraud Exception: if communication covers future criminal or fraudulent acts

· Court can review privileged info to determine applicability of crime-fraud exception even though FRE 104 says it can’t.

· Joint clients later suing each other

· Breach of duty by attorney or client

· Claimant through same deceased client

· Document attested to by lawyer

· Waiver

· If client testifies about the communication, or elicits testimony from attorney regarding the communication.

· Can be waived by placing communication in issue.

· Can by waived by voluntary disclosure to third party.

· Inadvertent waiver: courts are split.

· Doctor-Patient

· Federal: No doctor-patient privilege.

· NY: privilege applies to licensed physicians, registered professional nurses, LPNs, dentists, chiropractors, and podiatrists

· Holder: is the patient

· Communication

· Must be for the purposes of obtaining medical treatment

· Must be necessary for treatment

· Must be received in professional capacity

· Also applies to observations, and tests that use a doctor’s expertise (i.e., EKG but not status as unconscious)

· Must have been confidential

· Exceptions:

· State mandatory reporting statutes (gunshot wounds)

· Waiver:

· Can waive by normal methods or if you put your health in issue.

· Psychotherapist-Patient

· Applies in Federal (and NY?) courts.

· Includes physicians, psychologists, clinical social workers

· Must be made for purpose of seeking psychological treatment

· Exceptions:

· Normal rules

· Tarasoff – duty to warn of impending threat

· Spousal Privileges

· Spousal Communication Privilege (NY and FRE)

· Applies to communications made during marriage.  Privilege survives end of marriage.

· Holder: both spouses (both must waive for one to testify)

· Exceptions:

· Joint participation in crime

· Crime against spouse or child

· Spousal Testimonial Privilege (FRE)

· Protects criminal defendant from conviction based on spouse’s testimony

· Holder is testifying spouse.  Spouse MAY refuse to testify.

· Privilege ends when marriage ends

· Exceptions:

· Joint participation in crime

· Crime against spouse or child

Impeachment

· Whether a witness is to be believed is always relevant.

· Generally:

· Collateral: not central to case

· Non-Collateral: central to case

· Intrinsic Evidence: asking witness

· Extrinsic Evidence: bringing in other evidence

· Voucher Rule:
· Federal Court: you can impeach your own witness.

· NY: you can’t impeach your own witness.

· Exceptions:

· In civil cases, party may impeach with prior inconsistent statement under oath.

· In criminal cases, if a party’s own witness makes a statement tending to disprove its case, you can impeach with a prior inconsistent statement in writing or oral under oath.

· Character Impeachment

· We try to prove that someone is a liar and they are lying now.

· FRE 608: Prior Acts that do not result in a conviction

· Can ask about prior acts, but can’t bring in extrinsic evidence

· Must have good-faith basis for asking the question.

· In federal courts, can only ask about things that are probative of untruthfulness.

· In NY, can ask about anything that shows moral turpitude.

· Cannot talk about the arrest
· Prior convictions
· FRE 609

· Juvenile convictions not admissible, except by criminal defendant.
· Crimes of falsity, less than 10 years old, admissible.

· Felonies less than 10 years old:

· If W is criminal defendant, admissible if probative value outweighs prejudicial effect.

· If W is not criminal defendant, normal 403 balancing.

· If felony is more than 10 years old, probative value must substantially outweigh prejudicial effect.

· Pardons, annulments, or certificates of rehabilitation make it inadmissible.

· NY:

· If witness is not a criminal defendant, any prior adult conviction is admissible subject to 403 analysis.

· If witness is a criminal defendant, any prior adult conviction is admissible unless probative value is outweighed by prejudicial effect.
· Sandoval Hearing

· Note: If you move to keep out convictions and lose, witness must take stand to preserve appeal.  In NY, though, defendant can not testify and appeal.

· Prior Inconsistent Statement

· Federal: FRE 613

· Must be inconsistent

· Includes prior omission, prior lack of knowledge
· Prior silence: not admissible in face of Miranda warning

· Admissible if statement is pre-arrest, or if witness is not mirandized

· Extrinsic evidence allowed only for non-collateral matters

· Witness must be given a chance to explain at some point in the trial.

· In NY, it must be right away.

· Capacity To Testify

· You must have the capability to:

· Perceive

· Remember

· Narrate

· Tell the Truth

· Rule 610: Can’t admit witness’s religious beliefs for purposes of credibility

· Firsthand knowledge: the bar is low.

· Even a glimpse will count.  But you can attack perception through impeachment.

· Lack of opportunity to perceive
· Time lapse between incident and trial

· Physical and mental infirmity

· Drug and alcohol use

· Extrinsic Evidence

· Allowed on things like whether witness wears glasses.

· But first must start by trying to get it intrinsically.

· Still subject to 403 balancing.

· Drug and Alcohol use

· Most courts allow info in about intoxication

· Hesitant to allow evidence that a person is an alcoholic

· Let in evidence of chronic drug abuse

· Bias

· Types

· Bias in favor

· Bias against

· Interest in action

· Corruption

· Trumps:

· Rule 408 (compromise or offer to compromise)

· Rule 411 (liability insurance)

· Extrinsic evidence allowed

· Subject to 403 balancing

Rehabilitation

· You can’t introduce evidence of your witness’s truthful character until it’s attacked (prohibition on bolstering)
· A simple contradiction is insufficient

· A prior inconsistent statement is sometimes enough

· Evidence of bias won’t do it, there must be evidence of fabrication

· Conviction

· If Defendant brings out witness’s conviction, prosecution can talk about circumstances of conviction in order to rehabilitate.

· Analysis:

· Character for truthfulness

· Can be brought out only after attack by reputation, opinion, or otherwise.

· Prior acts of truthfulness

· Permitted only on cross of another witness who has testified to first witness’s character for untruthfulness

· Also permitted on redirect of a witness whose character has been attacked.

· Prior consistent statement

· Permitted only to rebut charge of recent fabrication

· A prior inconsistent statement is not enough by itself.

· Impeaching the hearsay declarant

· Can attack him using any of the normal methods.
