Constitutional Law
Outline

Introduction

· Constitution is not a legal code.

· Stronger central government then provided by Articles of Confederation

· Supreme Court has only political capital.  No purse, no sword.

· They are aware that they have limited political capital and are mindful of where they spend it.

· They hesitate to make policy decisions because they are unelected.

· They exist as a countermajoritarian institution.

Interpretation

· Six different ways to interpret the Constitution.

· Textual: look at the text

· Prudential: do cost-benefit analysis

· Ethical: what is moral

· Historical (Originalism): what did the framers think

· Structural: look at structure of government for answer

· Separation of powers – the legislature makes the laws and the executive enforces them.

· Doctrinal: look at case law

Judicial Review

· Marbury v. Madison: court can review laws and refuse to enforce them.

· Reasons:

· Supremacy clause

· Oath Clause

· Judicial Power Clause

· The Constitution is the will of the people and it trumps the will of the legislature.

· Somebody must be there to say where the line is crossed.

Political Question

· Six Factors to determine if it is a political question (from Baker v. Carr)

· If there is a textually demonstrable constitutional commitment of the issue to a coordinate political department, (textual)

· A lack of judicially discoverable and manageable standards for resolving it, (textual)

· The impossibility of deciding it without an initial policy consideration of a kind clearly for nonjudicial discretion, (prudential)

· The impossibility of a court’s undertaking independent resolution without expressing a lack of respect due coordinate branches of government, (prudential)

· An unusual need for unquestioning adherence to a political decision already made, and (prudential)

· The potentiality for embarrassment from multifarious pronouncements by various departments on one question. (prudential)

· Examples:

· Qualifications of congressman: not political.  In constitution. (Powell v. McCormack)

· How to terminate a treaty is a political question (Goldwater v. Carter)

Standing

· Article III requires the following in order to invoke court’s authority:

· The claimant has personally suffered some actual or threatened injury, AND

· Can’t be speculative, or a generalized greivance

· The injury must be fairly traceable to the challenged action and can be redressed by the court.

· Basically:

· Injury

· Causation

· Redressability

· “Zone of Interest:” If you are in the class of people contemplated by a challenged statute or by the constitution, you have standing to sue if you’re affected by it.

· Examples:

· Imminent threat of injury needed (Lujan v. Defenders of Wildlife: claimant said she might visit crocodiles.  Didn’t say she planned on it.)

· NSA Wiretapping: lawyers, journalists, and academics have standing to challenge law.

· Injury: can’t talk to clients on phone, must spend money to go to meet with them.

· Causation: “fairly traceable” to statute? Yes.

· Redressability: it can be redressed if it’s enjoined and declared unconstitutional.

· Advisory Opinions Prohibited

· Interferes with separation of powers

· Prevents court from having all facts

Ripeness/Mootness

· The case must be ripe at all stages of review.

· Exception: “Capable of repetition yet evading review” – pregnancy.  Roe v. Wade.  Also, admission to college.

· Example:

· US v. Laird: claimed that gov’t illegally wiretapped him and he was afraid they would misuse the results.  Not ripe.

Separation of Powers

· McCulloch v. Maryland
· “Necessary and Proper” loosely used to mean “convenient”

· If Congress is given a power, it must also be given the means to exercise it.

· A state may not tax a federal entity because that would mean the people of one state were levying a tax on the people of all other states.  This is not valid.

· This would be giving a state the power to destroy the government.

· This does not apply to regular property tax, etc

· US Term Limits v. Thornton
· States are not given the power to regulate the makeup of the federal Congress, even by placing limits on who can represent their own state.

The Commerce Power

· Congress has to power to control 3 categories of activities:

· The use of channels of interstate commerce

· Darby: Congress has the power to control interstate shipment of lumber because it was worked by workers making less than a certain wage per hour.

· Heart of Atlanta Motel: Congress has the power to regulate travelers’ accommodations under Title II of the Civil Rights Act

· The instrumentalities of interstate commerce, or persons or things in interstate commerce.

· Shreveport Rate Cases: congress can control intrastate rail prices because a railroad is an instrumentality of interstate commerce.
· Activities that have a substantial effect on interstate commece.

· Jones & Laughlin: regulation of labor has a substantial effect on interstate commerce.

· Raich: growing marijuana affects national market

· Note: Justice Thomas argues against the Substantial Effects test, saying that if the framers intended it, there would be no need for many of the other powers listed.

· Substantial Effect Analysis:
· Regulated activity must be:

· Economic, or

· Part of a class of local activities connected to an interstate market

· Congress must have:

· Rational basis for concluding that the activity substantially affects interstate commerce, and/or

· Rational basis for concluding that regulation is a necessary part of a comprehensive regulatory scheme.

· Findings and a statutory judicial “nexus” are helpful but not required.

· Other things to consider:
· Wickard: Aggregation principle: it doesn’t matter if that particular activity doesn’t have a very big effect.  We look at the effect if everyone did it.

· Findings: Congress can make findings that something affects interstate commerce.  These are relevant but not dispositive (Morrison holding that violence against women does not have a substantial effect on interstate commerce.
· Rational Basis:

· If congress has the power under the commerce clause, we need only show that there was a rational basis for passing the law.

· This assumes that there is not a pretext.

· Regulating States with the Commerce Power (10th Amendment Limitations)
· Congress CAN:

· Offer a state financial incentives to do something

· Threaten to pre-empt a state if it does not do something

· Prohibit the states from doing certain things (Reno v. Condon)

· Congress CANNOT:

· Require a state to do something using coercion (NY v. US)

· Require state officials to enforce a federal law, even temporarily (Printz v. US)

· Pass a law targeting a specific state (must be a Generally Applicable Law)

· Compel subsidies

· This is based on the Anti-Commandeering Principle:
· Need to give states a choice to preserve transparency and accountability

Sovereign Immunity

· Common Law: No one is above the King

· We retain the notion that the US and States are sometimes immune from lawsuits.

· 11th Amendment

· Federal courts cannot be used to resolve disputes against a U.S. State.

· Hans: States cannot be sued in Federal courts without their consent.

· Some exceptions:

· Implicit Waiver: when states joined the union they consented to being sued by the Federal Gov’t and by other States.

· People can sue an official of another state.

· Constitutional Abrogation: suit against a state allowed if Congress allows it by statute.  Congress must have:

· A valid constitutional power, and

· A clear statement of intent.

· Abrogation of Sovereign Immunity

· An Article I power can penetrate the “bubble.”

· Sec. 5 of Amendment 14 can penetrate also.

· The following CANNOT penetrate the bubble:

· Federal Diversity Suits (11th Amendment)

· Non-Diversity suits in federal courts (Seminole Tribe)

· State Court suits (Alden)

· Federal Agency Proceedings (FMC)

Spending Power

· Congress can condition spending on a state action.  This is permitted under the spending power and the commerce power.

· Dole: Highway funds conditioned on underage drinking laws.

· Requirements: Congress must satisfy them:
· General Welfare

· Clarity

· Germaneness (rational relation between condition and expenditure)
· Can’t violate an independent bar (i.e., bill of rights)

War Power

· Article I, Section 8, Clauses 11-14
· Independent power to regulate domestic affairs, i.e., economic effects of wartime (Woods)
Treaty Power

· Article II, Section 2, Clause 2
· Analysis:

· Is the treaty valid?

· This is a very deferential review.  It must be a subject within the treaty power.

· Is the implementing statute valid?

· Congress does not need an independent power.

· The statute must be a necessary and proper means of implementing the treaty (Missouri v. Holland)
· Statute must comply with Constitution’s prohibitions (i.e., Bill of Rights)

Dormant Commerce Clause

· General Principles:
· The states cannot be given power to regulate the national economy.

· Reasons:

· Anti-state protectionism

· Free Trade/Efficiency

· Uniformity

· Congress can always permit a state to violate the dormant commerce clause doctrine.

· When is there a dormant commerce clause problem?

· Where Congress has not acted, the state cannot act.

· Where Congress has acted, the state law’s enforceability depends on questions of federal preemption and the exercise of the commerce power.

· 3 main types of cases:

· Facially discriminatory state laws: the state has overtly discriminated against out-of-state interests.  Example: import of NY apples is prohibited.

· This are invalidated unless there is no non-discriminatory alternative

· Quarantine Laws – valid.  No non-discriminatory alternative.
· Philadelphia v. New Jersey: prohibiting import of out-of-state waste.  Invalid.  Doesn’t prohibit all waste, only out-of-state, and out-of-state is no more noxious than in-state.

· Maine v. Taylor: Prohibiting importation of out-of state baitfish.  Valid.  Possible ecological effects.
· Chemical Waste Mgt v. Hunt: Fee charged to waste produced out-of-state.  Invalid.  Same grounds as Phila v. NJ.
· Oregon Waste Systems: higher fee for out-of state waste invalid.  Same grounds as Phila v. NJ.

· West Lynn Creamery v. Healy: same tax on milk, but rebated to in-state farmers.  Invalid.

· Forms of invalid statutes:

· Access barriers (tariffs/quotas)

· Differential Tax Schemes

· Home Processing Requirement (essentially bars export of processing service)
· Source requirement (requires power plant to burn 10% instate coal)

· Awarding tax credit for in-state ethanol

· Home embargo: prohibiting export

· Localities are also prohibited from discriminating against out-of-state interests

· Dean Milk v. Madison: Discriminated against milk from more tha five miles away.  Invalid.  It didn’t matter that Madison was ALSO discriminating against other Wisconsin milk producers.

· Carbone v. Clarkstown: required all in-town waste to be processed in-town.  Invalid.  Doesn’t matter that it also has intrastate requirements.  The fact that it discriminates against interstate interests is enough.  Many nondiscriminatory alternatives.  Also, revenue generation is not a sufficient local interest.
· Facially neutral laws that have a discriminatory purpose or effect: the state passes a law that favors in-state interests.  Example: NY apples are charged a higher tax than out-of-state apples.

· This is never allowed unless there is no non-discriminatory alternative.
· Baldwin v. Seelig: if you wanted to sell milk in NY, you had to have bought it at a minimum price.  This extended the law to non-NY residents.  Not permitted.

· Henneford: Washington’s 2% “use tax” is valid because it is the same as the in-state sales tax.  It does not discriminate.

· Bacchus Imports: exempted root brandy from tax.  Since root brandy was 100% in-state, invalid.  Exemption for fruit wine also invalid, it was enacted to help pineapple-wine industry.

· Hunt v. Washington: NC not permitted to forbid local apple grades from appearing on carton.  It would make WA apple producers change their marketing.  Nondiscriminatory alternative: require USDA grade as well as WA grade.

· Hood v. DuMond: could not deny license to out-of-state buyer to establish receiving station.

· Facially neutral laws that lack discriminatory purpose or effect, but whose local benefits are outweighed by the burden on interstate commerce.

· These laws are subject to a balancing test, in Pike v. Bruce Church.
· Pike Balancing: When the statute regulates even-handedly to effectuate a legitimate local public interest, and its effects on interstate commerce are only incidental, it will be upheld unless the burden imposed on such commerce is clearly excessive in relation to the putative local benefits.  If a legitimate local purpose is found, then the question becomes one of degree.  And the extent of the burden that will be tolerated will of course depend on the nature of the local interest involved, and whether it could be promoted as well with a lesser impact on interstate activities.

· Other Examples:
· Southern Pacific v. Arizona: Arizona tried to regulate train lengths.  It affected them from El Paso to Los Angeles.  Balanced burden on interstate commerce (high, would cost $1M more per year) and local benefits (low, even negative: shorter trains mean more trains and more accidents!)

· Kassel v. Consolidated Freightways: Iowa restricted truck lengths.  Many exceptions for Iowan localities, and Iowan interests.  Court held that the purpose wasn’t safety, but rather to prevent interstate truck commerce.  Invalid.

· Minnesota v. Clover Leaf Creamery: state banned plastic nonreturnable milk containers, allowed nonreturnable pulpwood containers.  Valid because the state’s interest outweighed the negligible impact on interstate commerce.
· The Market Participant Exception

· Laws which would otherwise violate the DCC are valid if:

· The state acts as a market participant, as a buyer, seller, or employer, and

· Congress consents to or authorizes the behavior.

· The state must confine regulation to the market in which it participates.

· Cases:

· Hughes v. Alexandria: MD can pay more to buy MD junk cars than for out-of-state junk cars.

· Reeves v. Stake: SD can only sell cement from state-owned plant to residents.

· White v. Mass: Boston can only hire Bostonians.

· South-Central Timber Development: Alaska CANNOT require that timber sold by the state be processed in-state, because this imposes a limit outside of the timber-selling market (the timber-processing market).

The Privileges & Immunities Clause of Article IV

· Generally
· Protects citizens from being discriminated against on basis of state residence.
· Protects “fundamental rights.”
· Applies only to citizens (not corporations)
· Congress can’t consent to a violation
· Standard of review is stricter than in DCC challenges
· No market participant exception.
· United Building v. Camden: This even applies to munincipalities.  Camden cannot discriminate against Pennsylvanians.  In-state residents also affected may make statement at polls.
· Application: 2-step inquiry
· 1. Does the ordinance burden one of those privileges or immunities protected by Article IV, Section 2?
· Employment is fundamental enough.
· 2. Is there a “substantial reason” for the difference in treatment?
· Nonresidents must somehow constitute a particular evil to justify the discrimination.  Large problems with unemployment seem to be enough, they must be proven (in Camden the case was remanded for such findings).
Preemption and Consent

· Preemption
· When Congress exercises a granted power, the supremacy clause allows the federal law to supersede state laws.  This is called preemption.  Congress can preempt in three ways:

· Express Statement: we need only look to see if state statute falls within area preempted.  If it does, it is invalidated.

· Implied Occupation of a regulatory field: A scheme of federal regulation can be so pervasive that we reasonably infer that Congress meant to encompass it all, or it may touch a field where the federal interest is so dominant that we assume Congress preempted.

· Implied preclusion of conflicting state regulations: if someone cannot comply with both state and federal laws simultaneously, the federal law preempts.

· Consent
· Congress may consent to state laws otherwise invalid under the DCC, because the DCC is the remnant of Congress’s silence.

Separation of Powers

· Presidential Powers
· 3 Times that presidential power may be in issue (from Jackson’s concurrence in Youngstown)

· When the President acts pursuant to an express or implied authorization of Congress, his authority is at its maximum, and he has all of his power plus all the power that Congress gave him.  Courts won’t usually meddle here.

· If his act is unconstitutional, it usually means the Federal Government as a whole lacks the power.

· Where the President acts in the absence of a congressional grant or denial of authority, the President relies only on his powers, but there may be a gray area where the powers overlap.  Courts are usually reluctant to interfere.

· There are contemporary imponderables for the Court to consider before ruling on an issue.

· If Congress says nothing, the president can normally act.

· When the President takes measures incompatible with the express or implied will of Congress, he relies only on his own constitutional powers minus those of Congress.

· Presidential power is at its lowest ebb.

· Youngstown: president’s act in the third category.  We look at presidential powers. CinC of armed forces doesn’t mean CinC of the country or its industry.  It rejects the idea of emergency powers.

· Dames & Moore v. Regan: narrow test.  If settlement of claims is necessary to resolution of a major dispute, and congress acquiesced in the President’s action, then it’s constitutional.

· War Powers
· Principal Presidential War Powers:

· Executive Power vested in a President…

· The President will be CinC…

· Take care that the laws be faithfully executed…

· Principal Congressional War Powers:

· Declare War

· Make rules regarding captures

· Raise and support armies and navies

· Make rules governing forces

· Suppress insurrections and repel invasions 

· Suspend Habeas Corpus

· If Congress appropriates money for a war, is that a declaration of war?  Probably not, but it still authorized the president.

· Detention of Combatants

· Ex Parte Milligan: If Article III courts are open, no reason not to try someone by jury, even if they are an enemy of the state.

· Ex Parte Quirin: Unlawful combatants (spies) are not protected by jury trial.  Irrelevant that one of the spies was a citizen.

· Rasul v. Bush: held that Habeas statute applied to detainees at Gitmo.  MCA tried to overrule Rasul.

· Hamdi v. Rumsfeld: Detainee (US Citizen detained in US) is permitted minimal due process rights.

· Hamdan:
· Delegation

· Congress can delegate is authority and often does (EPA, DOT, etc.)
· Requirement: “Intelligible Principle” Rule: congress must provide the agency with an intelligible principle of what Congress wants it to do.

· They can exercise rulemaking, enforcement, and adjudication powers.

· INS v. Chadha: One-house veto of INS deportation order is invalid.

· Formalism v. Functionalism: 2 approaches to separation of powers.

· Formalism: No commingling of power.

· Look at what power is being exercised and who is exercising it.

· Categorical distinctions

· Focus on literal text: legislation must follow exact procedure (i.e., Chadha, where one house was legislating).

· Active judicial role

· Examples: Chadha, Clinton (line-item veto no good), Bowsher (delegation of power to GAO ok, but cannot exercise a removal power not in the Constitution)
· Functionalism: Sharing is okay, we don’t want aggrandizement or interference.

· Overlapping and blended powers

· Flexible and evolutionary

· Focus on political branches

· Examples: Jackson in Youngstown, Morrison (AG conducts investigations, reports to DC circuit, which appoints special prosecutor), Mistretta (judges and other officials on a Sentencing Reform Commission)
· Specific Issues

· Legislative: bicameralism, presentment

· Executive: Appointment, removal

· Judicial: “Appropriate” tasks, judicial integrity

· Executive Privileges and Immunities

· Executive Privilege (US v. Nixon)

· Presumptive/Qualified: There is a presumptive privilege for presidential communications.  But it is qualified by the balancing test

· Balance: 

· Need for confidentiality

· President’s associates should be candid, and Military and diplomatic secrets get more deference.

· Need for disclosure

· Criminal investigation (Nixon)

· Civil Immunity

· Official Acts: Absolute immunity (Fitzgerald)

· Unofficial Acts: No immunity (Clinton)

· Criminal Acts

· No immunity

· Impeachment not a precondition to criminal charges

Individual Rights – Due Process
· Citizenship

· Saenz v. Roe: a state cannot limit the rights of people in the states based on their origin.  States can’t choose their residents or treat them differently.

· Incorporation

· Duncan v. Louisiana: Illustrated the selective incorporation process.  All criminal process rights had been incorporated, except grand jury indictment and excessive bail.

· Economic Rights

· Rational Basis test: as long as an economic policy can reasonably be deemed to promote public welfare, and it’s not arbitrary or discriminatory, due process is satisfied.  The courts won’t inquire into the wisdom of the decision.

· Only unconstitutional if:

· Irrelevant to stated purpose

· Arbitrary, or

· Discriminatory

· Cases:

· Nebbia v. NY: state can set minimum milk price.

· West Coast Hotel v. Parrish: state can set minimum wage for women

· Williamson v. Lee Optical: legislature does balancing.

· Note: It’s okay for lawyers to come up with rational bases after the fact.

· Test: must be rationally related to a legitimate state interest.

· Strict Scrutiny: rational basis review not appropriate for Bill of Rights, other fundamental rights, or laws that affect discrete and insular minorities.  Court imposes strict scrutiny on these laws.  From footnote to Carolene Products.

· Strict scrutiny: the law must be narrowly tailored to advance a compelling state interest.

· Takings

· In all takings, there must be a public use (Kelo says public use = public purpose)
· Has there been a per se taking?

· Permanent or indefinite physical occupation (Loretto: cable wires), or

· Denial of all economically beneficial use (Lucas: erosion)

· Here, the sole issue is compensation.

· Has there been a regulatory taking? (Penn Central says a generalized zoning scheme doesn’t constitute a taking)

· Character of public scheme or interest (public health at issue)

· Interference with investment-backed expectations

· Extent of dimunition in value (Keystone Bituminous: requiring 2% of coal to be left is not a taking)

· Here, there is a taking issue and a compensation issue.

· Do conditions on development constitute a taking?

· Essential nexus between state interest and condition (Nollan: there must be a nexus between the interest and the condition.  Easement and enlargement are insufficient.  Dolan: There must be a “rough proportionality” between the two.
· Conditions related in nature and extent to impact?

· States must compensate for temporary takings (but not crime scene or minor delays).  No bright-line rule.

· Pre-existing limitations may be challenged as takings.

· The Contracts Clause

· Generally: states are prohibited from making a law that alters obligations under a pre-existing contract.

· Analysis:

· Has there been a substantial alteration?

· We balance the 

· Severity of the impairment

· The public interest

· Blaisdell: state can impair obligations of home-mortgage owners in emergency situation (Great Depression).

· Not a dead letter, but not very complicated.

· Non-Economic Liberties

· Penumbra – idea of rights that are not in text of constitution.

· Fundamental Rights: Include

· Child-rearing and education: Pierce, Meyer, Troxel
· Procreation: Skinner
· Conception: Griswold
· Marriage: Loving, Zablocki
· Family Relationships: Moore
· Sexual Autonomy: Lawrence
· Test for fundamental rights:

· Those fundamental rights and liberties which are objectively rooted in this nation’s history and tradition (Moore), and implicit in the concept of ordered liberty, such that neither liberty nor justice would exist if they were sacrificed (Palko).
· If it IS a fundamental right, and the challenged statute substantially impinges or unduly burdens it, then the court applies strict scrutiny.  If not, then it applies rational basis.

· Abortion: Not a fundamental right (Roe, Casey: uses undue burden test)

· There is a valid state interest in preserving life.  Not a fundamental right.

· State cannot require father’s consent (Planned Parenthood v. Danforth)

· Can require parental notice but not parental consent, unless there is a judicial bypass (Belotti)

· No right to have state pay for abortion.  Gov’t can deny funding for any reason.

· Test to use for abortion: Undue Burden (from Casey):

· The state regulation has the purpose or effect of placing a substantial obstacle in the path of a woman seeking an abortion of a nonviable fetus.  The purpose of the state must be to inform the woman’s free choice, not hinder it.  

· Applies only to non-viable fetuses.  Viable fetuses can be protected.

· Other holdings of Casey:
· 24-hour waiting period is not a substantial obstacle.

· Parental consent is not a substantial obstacle as long as there is a judicial bypass.

· Post-viability: abortion may be prohibited except when necessary to preserve maternal life or health (Stenberg)

· Substantive Due Process:

· Loving: right to marry interracially

· Zablocki: right to marry if man hasn’t been paying child support

· Troxel: right of competent parent to refuse to let child see grandparents

· Lawrence: right to have consensual sodomy.

· Cruzan/Glucksberg: no fundamental right to die or to assist suicide.
