Work and Society

1800s: theme of US employment law dealt with the individual making a contract with the employer (no state involvement); freedom to bargain

1840s: industrial revolution (textiles, cotton) highlighted social problems; factories with immigrant workers; accident-creating activity; doctrine of vicarious liability 

1860s: doctrines of contributory negligence and fellow servant rule (can’t sue employer for vicarious liability if suing a fellow employee) as defenses of the employer against a suit by the employee

· employer defenses were difficult obstacles to overcome; almost all work-related injuries were non-compensable

· employees had no protections, no ability to bargain

1870s: Railroad Industrial Revolution

· labor market grows, immigration increases, employment increases

1880s: political crises; increase of work-related injuries leads to commissions being set up to look at the problem, leads to workers’ comp legislation (struck down in 1911)

1890s: Railroad union legislation held unconstitutional (because took away substantive due process rights of employers)

· still have idea that the state had no power to alter the employment contract

1920s: Railroad Labor Law upheld; every state has workers’ comp legislation

· takes workplace-related injuries out of tort law

1930s: FDR reform statutes (NLRA, FLSA, SSA, etc.) passed

· grants rights and obligations to the employment contract (only to employees)

· all rights concern money in some way

1940s: controlled economy, wages frozen; employee frustration leads to strikes

1960s: Equal Pay Act, Civil Rights Act

1970s: OHSA, ERISA

1980s: Polygraph Protection Act

1990s: ADA, Family & Medical Leave Act

Laborem Exercens

Pope John Paul II’s description of work

· any activity, includes both intellectual and manual labor

· distinguishes us from the animals, makes us human (unlike with other creatures, our work is not necessary for sustaining our lives), makes us a community

Work in America

An obvious economic purpose of work is to make a living, provide goods and services

· can network and make connections to make more money 

Work also shapes our sense of identity, contributes to self-esteem, provides us with friends and social status

Collective Bargaining

Wagner Act (National Labor Relations Act): established the National Labor Relations Board to regulate union organizing, representation elections and unfair labor practices

· gave employees the right to self-organize and collectively bargain

· prohibited certain employer unfair labor practices

· law applies to everyone regardless of companies’ size

Pre-Wagner: no concern to an employer if one employee refuses employment because of low wages

· key to collective bargaining is the collectivization of rights; now employees can strike for wages and hours, get “just cause” termination requirement

Taft-Hartley Act (Labor Management Relations Act): whittled down union power

· gave employees the right to refrain from (as well as participate in) union activities

· named prohibited unfair labor practices

Landrum-Griffin (Labor-Management Reporting and Disclosure Act): Bill of rights for union members, required procedures for unions and union officers

Many problems that used to be addressed through collective bargaining and/or arbitration clauses are today resolved on an issue by issue basis, often through the courts



i.e. drug testing

· before, the grievance process was controlled directly by the parties and open to renegotiation; parties could leave at any time

· change is due in part to change in character of unions (lower demand for unions, lower supply of union-appropriate employees, view of unions as elitist, secretive, bureaucratic entities)

Termination

At-will: an employment agreement of unspecified duration presumed to be terminable without penalty or notice by either the employer or employee for any or no reason

Judicial exceptions:

1. Public Policy: discharge not allowed when it offends some principle of public policy (tort action, punitive damages available in some cases)

2. Implied Contract: based either on written statements in employee handbooks or oral statements made at the time of hiring leading a reasonable employee to believe that he/she had job security (breach of contract action)

3. Implied Covenant of Good Faith and Fair Dealing: similar to that implied in commercial contracts (action in contract or tort)

Federal and state legislative entitlements to job security: specifying forbidden motivations for discharge (i.e. Civil Rights Act, ERISA)

· Employees now have expectations about job security

Master/Servant

Restatement of Agency 2nd §220: Definition of Servant

1. a person employed (usually implied contracts) where employer has control or right to control physical conduct

2. fact-intensive analysis (factors are non-exhaustive and no factor is dispositive)

a. extent of control

b. whether the employee is engaged in a distinct occupation

c. kind of occupation (is work done under direction of employer?)

d. skill required

e. which party supplies the tools and place of work

f. length of time the employee is employed

g. method of payment (by time or by job)

h. whether the work is part of the regular business of the employer

i. intention of the parties

j. whether the employer is in the business for which the employee is hired

· often, inquiry comes down to dependence

· if an employee, affects rights under a whole plethora of federal legislation

Many statutes have specific definitions of employee but they do not match

· often an administrative agency or the courts make the ultimate determination

· if legislation is to remedy a social problem, the definition is usually broader

Independent Contractors?

· employers often set their business up so as to make sure they do not come under the employment statutes (i.e. don’t have to pay minimum wage, comply with maximum hour provision, etc.)

· also good if employer does not need year-round employees, can contract out seasonally (and no need to pay unemployment compensation tax)

· for some businesses like banks, need in-house employees all the time

· With no clear test and no factor dispositive, judges can come to different conclusions, regardless of the test they propose to use

· Often based on ideology (pro-business-for ER/pro-labor-for EE)


· dissent in Powell said that the right to control test is too easily evaded because it lacks definite meaning, must look to the purposes of the legislation to determine the right test

· cites Silk, in which the Supreme Court rejected the control test for the NLRA because “employees” involves a consideration of economic reality and the term should be determined in light of the mischief to be corrected and the end to be attained (i.e. alleviate economic evil)

· economic realities test usually leans in favor of the employee

· Age Discrimination in Employment Act: use hybrid test because that is what is used for Title VII and the substantive provisions of ADEA were taken verbatim from that law

· right to control is most important but court should look at other factors (which include those in R2nd definition of “servant”)

· retirement benefits are a factor because if an independent contractor he should be able to provide for own retirement

· if the court in Zippo had found that plaintiffs were required to sell only for Zippo, that probably would have made them employees 

· Fair Labor Standards Act: use “Sureway Cleaners” test, which is an economic realities test with six specific factors

· Right to control

· Employee’s opportunity for profit/loss depending on his managerial skill

· Employee’s investment in equipment

· Whether the service rendered required a special skill

· Degree of permanence of the working relationship

· Whether service rendered is an integral part of employer’s business 

· Donovan shows how value-laden test for employee can be because similar factors were present for both HRs and distributors but court split them

· Defendant’s lack of control (HRs set own hours and were not supervised) not as important in a FLSA case because it is social legislation and has the broadest defintion of employee

· ERISA: use common law test of agency, which looks at the employer’s right to control with R2nd Factors


· Joseph says Nationwide court’s description of economic realities test as circular would aptly describe right to control test as well, all are circular and unpredictable


The Hiring Process

Polygraph Testing

· The polygraph obtains a subject’s responses to a carefully structured set of questions, and based on the pattern of responses, infers the subject’s veracity

· Measures rate and depth of respiration, blood pressure, and perspiration

· Questions regarding the usefulness of testing for pre-employment purposes rather than criminal investigations despite the fact that results are responsible for thousands of employment decisions

· Employee Polygraph Protection Act: federal act that applies to most private employers, prohibits most uses of polygraphs in employment

· Does not apply to government employers, allows federal government testing of employees in national security, allows testing of employees reasonably suspected of economic loss or injury to employer’s business (ongoing investigation: major exception) or prospective employees of certain private security companies, and permits testing of some current and prospective employees in firms dealing with controlled substances

· For latter three exemptions, the test may not ask questions about religious, racial, or political beliefs, sexual behavior or union affiliation


· Polygraph prohibitions do not apply to written questionnaires or psychological exams

· Psychological tests include achievement, aptitude and psychological tests

· Achievement measures proficiency in a specific area

· Aptitude measures a person’s potential to learn a specific body of knowledge (predict overall job performance)

· Personality and psychological functioning tests measure personality traits, temperament, interests, etc.


· The MMPI (Minn. Multiphasic Personality Inventory) was part of the test used in Soroka; it is used to screen out emotionally unfit applicants for public safety positions

· Despite considered useless as a pre-employment screening device, it remains one of the most widely used psychological tests

Drug Testing

· Over 90% of private companies do drug screening

· Private companies followed the federal government’s initiative (Reagan issued an executive order mandating testing of federal employees)

· Employers usually take into account the nature of the business in deciding whether or not to test (i.e. security firm)

· Usually urinalysis, both scheduled and random

· Urine no good for alcohol screening (for that, use a blood test)

· Urine tests for by-products of illegal drugs and not the drug itself 

· affects accuracy because some legal products can show up as drugs 

· cross-reactants include poppy seeds, the presence of which have resulted in a positive for opiates

· test doesn’t tell how often the employee takes the drug, the amount, and whether the employee is impaired at the time of screening

· Why test? don’t want employees who use drugs (want morally and physically clean employees)

· Government initiative began because of war on drugs – show drug users government’s commitment (impair individual liberties to make a point)

· Conflicting values: some believe certain drugs should be legal

· Test doesn’t measure whether impairment affected performance

· Benefits: employees who get tested tend to stay away from drugs (increases efficiency, productivity; reduces costs for employee health plan), testing protects employers from suit for negligent hiring, increases company reputation

· Tests are usually supervised (i.e. supervisor in the bathroom with the employee); without it the employee can try to adulterate

· Privacy issues create constitutional problems with a government employer

· With a private employer, problems include low employee morale (employees think they are not trusted), issues of privacy and possible discrimination, possibility of incorrect results with cross-reactants, and costs (especially of confirmatory tests)

· Chain of custody, cross-reactant, accuracy and delay issues arise in the lab

· Process includes two steps

1. Initial: a screening test eliminates from further testing those specimens with negative results

a. Negative results mean either the absence of a targeted substance or the presence of levels below a designated cut-off

2. Confirmatory: those specimens who tested positive are retested with a screen based on different chemical or physical principles than the initial analysis

a. Used to establish both the identity and quantity of the substance


· In Von Raab, fact- and policy-specific nature of the compelling govt interest vs. individual privacy analysis makes it vulnerable to the judge’s personal ideology

· Scalia dissent noted the lack of evidence of frequency or harm due to drug use by employees, which would support the necessity of drug screening

· maybe govt doesn’t need probable cause, but needs something as a reasonable basis for the testing, like a connection between the use and the harm, or a particularized suspicion
References

· Elements: publication, defamatory statement, falsity, statements were “of and concerning the plaintiff,” damages

· Defendant has the burden of proving truth

· With slander, have to plead specific (special) damages of pecuniary loss; with libel, can plead general damages

· Employers can avoid liability with a qualified privilege: communications made in good faith on any subject matter in which he has an interest or duty, if made to a person having a corresponding interest or duty, are not defamatory

· Former employer has an interest in open communication with a prospective employer

· Can be lost if plaintiff shows that:

· The communicator was primarily motivated by ill will; or

· There was excessive publication of the defamatory statement; or

· Statement is made without belief or grounds for belief in its truth


· Compelled self-publication: maker of a defamatory statement is liable for damages caused by it where he knows or should know that the defamed person has no reasonable means of avoiding publication or avoiding damages

· Though submission by Lewis trial court of question of privilege to jury was improper, jury found of abuse of privilege, and since question of abuse is a proper jury question and existence of abuse overcomes employer’s privilege, no prejudice

· Lewis court could have awarded punitive damages (because of actual malice) but didn’t because of policy to discourage self-publication

· Plaintiff in Lewis also sued for breach of contract based on employee handbook

· Now companies don’t have handbooks (basis for implied contract)

· Careful about giving employees a reason for discharge (don’t have to tell an at-will employee anything when employer fires him)

· Former employer has no duty to prospective employer for giving a reference if the employee harms the new employer (except in California)

· References are not necessarily indicators of future performance

· Best for checking candor and accuracy and to confirm facts

Negligent Hiring

· Employers’ reluctance to inquire into a prospective employee’s prior history arises out of privacy and discrimination questions 

· In addition, former employers may not be entirely forthcoming because of defamation concerns

· In many states, information regarding criminal convictions is not easily available


· Proving negligent hiring does not require proof that the misconduct was within the wrongdoer’s scope of employment

· Under NY law, an employer’s duty in negligent hiring cases is limited

The Fair Labor Standards Act

· Deals with minimum wage, overtime, and child labor

· Children under 12 years may not work with some exceptions

Who is a covered ER?

· Broadly construed (social legislation)

· “Enterprise” definition considers minimum gross sales (to exclude small businesses) and includes a 3-part test:

· The company must (1) perform related activities (2) under unified operation or common control (3) for a common business purpose

Who is a covered EE?

· 1st issue: independent contractor vs. EE – FLSA uses the economic realities test with factors considered in Silk under a totality of the circumstances

· there are many exemptions (i.e. seasonal recreational establishments, EEs engaged in fishing, casual babysitters, etc.) and partial exemptions (commission retail EEs, nursing home EEs, law enforcement and firefighters, etc.)

· most significant exemption is for executive, administrative and professional employees

· Secretary of labor has given definitions for each category in the CFR

· “long” and “short” tests depending on EE’s weekly salary

· Short test is stricter than long test (less likely to be exempt if EE makes less)

· narrowly construed within the purpose of the act to keep as many people as possible out of the exemption

	Executive
	Administrative
	Professional

	Primary duty is the management of the enterprise or a subdivision thereof
	Primary duty must consist of office or non-manual work directly related to management policies or general business operations
	Primary duty must consist of work that is original and creative in character in a recognized field of artistic endeavor

	Work must include the customary and regular direction of the work of two or more employees
	Includes work requiring exercise of discretion and independent judgment
	Work depends primarily on the invention, imagination or talent of EE



· Newspaper reporters, book editors, and TV newswriters/producers have been considered professionals, while news anchors have not

· Differs from jurisdiction to jurisdiction

· Migrant workers have been held to be EEs of both crew leaders (who are independent contractors) and farms

· Migrant workers, undocumented immigrants are a problem for FLSA

Minimum Wage

· Current Federal minimum wage is $5.15, has been raised over the years to account for inflation

· States have their own minimum wage laws (NY’s tracks the federal law but includes a $0.40 increase at certain levels of employment)

· §206(a) is the minimum wage provision: covers employees engaged in commerce or production of goods for commerce or an enterprise engaged in commerce, etc

· EEs don’t have to be paid by the hour; wage determined on a weekly basis

· Wages do not have to be in cash: ERs may credit toward minimum wage the reasonable cost of meals, lodging, etc., provided by ER for EEs’ benefit

· Even when EE does not take advantage of them

· ER does not have to give EEs a choice between cash and meals or board

· Exclusions from regular rate of pay: bonuses, vacation, sick pay, etc.

· Important for computing overtime amount

· Special provisions apply for tipped EEs

Overtime

· §207(a) is the maximum hour provision: 40 hours at regular wage; if over 40, EE must get time and a half

· same definition of covered EE as §206

· EEs must be paid for all time they are engaged in principal job activities and incidental activities that are integral part of work 

· “Waiting to be engaged” time (pre- and post-job activity) is excluded from compensable time, as opposed to “Engaged to be waiting” time (staff meetings, coffee breaks, fire drills, etc.)

· “homeworker’s exception” allows ER to pay EE reasonable compensation when ER is unable to determine exact hours EE works (pay must be fair)


Occupational Safety and Health

Three Ways Government Can Approach Workplace Safety

1. Contract/Collective Bargaining between ER and EE (completely private)

2. State Regulation (no federal involvement)

3. Standards/Enforcement Model (comprehensive regulatory system)

· OSHA is unpopular with business

· Pervasive: regulates all industries

· Costly

· Infringes upon management prerogatives: intrudes on union negotiations on the side of labor

· Intrusive: inspectors may show up unannounced, look around, and require changes

· OSHA is highly politicized

· Enforcement may depend on the ideology of the administration in power

· Usually more protections with a Democrat

· Hiring and amount of compliance officers/inspectors depends on the Secretary of Labor’s budget

· Efficiency depends on the bureaucracy

· OSHA covers over 100 million EEs (thousands of EE deaths each year, with millions of nonfatal injuries)

· Does not apply to EEs over whom state and federal agencies have statutory authority

· General duty: ERs must keep places of employment free from recognized hazards that are causing or likely to cause death or serious physical harm to its EEs

· “Recognized hazards” often litigated

· Specifically, ERs must comply with promulgated OSHA standards

· OSHA created three agencies

· National Institute for Occupational Safety and Health (NIOSH): scientific research

· Occupational Safety and Health Administration (OSHA): promulgation of new standards

· Occupational Safety and Health Review Commission (OSHRC): adjudication of administrative cases

· OSHA contains both criminal and civil sanctions

· Inspector files report, citation issued, penalty assessed, violation contested, notice of contest forwarded to OSHRC, contest hearing held before ALJ, decision reviewed by OSHRC, decision appealed to Court of Appeals.

· No private remedies (complainant in contest hearing is Secretary)


· Court’s decision to use statutory interpretation over policy in Frank Diehl is arbitrary (probably based on judges’ ideology)

· OSHA pre-empts any state law that establishes a workplace standard

· States may pass their own workplace safety legislation if they receive permission from the Secretary


· Gade an example of politicized nature of OSHA – need a sympathetic Secretary to get permission to pass own laws

Promulgation of Standards

§6(a): Secretary of Labor permitted to adopt national consensus standards without rulemaking procedures for two years from effective date

§6(b): Procedures Secretary must follow in modifying, revoking or issuing new standards

· Involves hearings, lots of evidence

§6(c): Procedures for promulgation of emergency standards: EEs must be subject to grave danger from exposure to substances and emergency standard must be necessary to protect EEs from that danger

§6(d): Employer may petition Secretary for a variance from any standard

· OSHA has been very inefficient in issuing standards that work for the many nuances of different workplaces


· Defendant in Usery probably contesting this relatively small penalty because wants to make a statement to the rest of EEs and to OSHA

· Court in Usery telling the Secretary to be specific in its standards (keeping the government in check)

· Promulgation process is lengthy, expensive, and cantankerous

· Very few standards are promulgated under §6(b) procedure

· Benzene court stated it did not have to consider §6(b)(5): “Secretary must set a standard which most adequately assures, to the extent feasible, on the basis of the best available evidence, that no EE will suffer material impairment of health or functional capacity,” because §3(8) provided an initial issue

· Government had argued that under §6(b)(5), feasible meant whatever can be achieved without putting the industry out of business

· Respondent had argued that both sections required a cost-benefit analysis and that costs and benefits had to be roughly commensurate

· Concurrence argued that §6(b)(5) was an unconstitutional delegation of authority because “feasible” is too vague

· Dissent said Secretary’s decision was reasonable, §3(8) is not legally significant

· All Secretary needs is a factual basis for unsafe workplace (no “significant risk”) and then can do whatever possible (to the extent feasible) to provide safety in the workplace, which is the Act’s purpose


· Current rulemaking under OSHA:

1. Must show significant risk under §3(8)

2. Then show under §6(b)(5) that standard is feasible (i.e. capable of being done)


Disabling Injury and Disease

US system one of unilateral liability on the ER without fault 

· ER must bear the entire burden of any insurance against that liability

· No contribution by EEs

Originally, ERs challenged compulsory laws as takings of property without due process

· SCt has upheld compulsory, elective, and state-fund statutes

“Bargain” of WC

· EEs gave up the right to bring common law damage actions (compensatory as well as possible punitive damages) against ER in exchange for a system of compensation that was to be prompt, certain and reasonable in amount

· ER gave up fault basis of liability and common law defenses of contributory negligence, A/R and fellow servant rule in exchange for immunity from personal injury actions 

· Independent contractors are not precluded from bringing tort actions

WC programs require ERs to provide cash benefits, medical care and rehabilitative services for workers who suffer injuries or illnesses arising out of and in the course of their employment (a very fact-specific analysis)

· “arises out of” defines the nature of the risk (work-relatedness): conditions or obligations of employment create a zone of danger

· does not mean “caused by” the employment

· “in the course of” is a temporal/special link to the employment

· Not necessary that EE is performing the duties for which he was hired


· Personal Comfort Doctrine: EE is still within the course of her employment if she briefly turns away from her work to tend to personal matters


· No Personal Comfort Doctrine if departure is great enough that an intent to abandon the job temporarily may be inferred or the method chosen is so unusual and unreasonable that conduct cannot be considered an incident of the employment (i.e. assault at place of employment)

· Workplace assaults committed by customers and coworkers are often covered by WC

· Course of employment scenarios have included recreational activities and horseplay

· Recreational injuries are covered if ER benefited from EE’s participation in the activity

· Horseplay may be covered if ER knew of or condoned prior horseplay 

Occupational Disease

Distinction between diseases peculiar to worker’s occupation and diseases ordinary to life

· Former have cause in fact problems because they can manifest themselves much later in life

· Also causation is less of a problem with employment-related injuries than occupational diseases because easier to see the cause


· Mulcahey court discusses different psychic injuries

· Physical injury caused by mental stimulus

· Psychic injury caused by physical trauma

· Mental injury produced by a mental stimulus: least likely to get compensated because neither physical causes no results exist

· With this injury plaintiff needs to show mental distress is more dramatically stressful than that encountered by thousands of other EEs and management every day (because easy to fake)

· Respiratory or heart disease is presumed to be work-related and compensable with firefighters and police officers

Benefit Levels

Scheduled benefits: legislatively set; wage loss is presumed

1. temporary partial (a period of reduced earnings)

2. temporary total (injuries prevent EE from working until he is fully recovered) 

3. permanent partial (EE suffers an impairment that causes a permanent but partial loss of wages or wage-earning capacity)

4. permanent total (EE is completely disabled for an indefinite time)

All states have a maximum weekly benefit

· NY: caps out at $400/week; minimum is $40/week

· Injured EE can recover temporary total benefits plus scheduled awards
· Temporary total benefits are unlimited; scheduled run out eventually
· EEs have to use certain doctors
· Includes survivor benefits and funeral expenses
In general, both EE benefits and ER cost have gone down

Compensation Systems for Special Industries

Federal EEs Compensation Act: federal civilian EEs

Federal ERs Liability Act: RR EEs when RR is engaged in interstate/foreign commerce

Jones Act: Seamen on any vessel

Longshoremen’s and Harbor Workers’ Compensation Act: private EEs in maritime employment

Black Lung: Miners

Ways for EEs to Opt out of the WC System

WC payments have tapered off, better to opt out (more damages)

· Plaintiff not an “employee”

· Injury did not arise out of or was not in the course of employment

· ER committed an intentional tort 

· If injury was caused intentionally, not an accident, so no WC

· WC statute also contains an exception for ER’s malicious conduct


· “Substantial certainty” test makes it easy to get out of WC: anything negligent could be argued as intentional

· undermines exclusivity of WC

· Manolidis is minority rule (usual definition is “intent to injure”)

· Dual capacity: ER possesses a 2nd persona so completely independent from and unrelated to his status as ER that the law recognizes it as a separate legal person

· Minority rule: NY has never adopted this doctrine


· Argument against dual capacity: WC is bargained for and its exclusivity goes very far; once EE has agreed to the bargain that should be it

· Mostly medmal cases; also when EE is injured by a product manufactured by ER for sale to the general public

· Action against 3rd parties: non-ER TF 

· Includes product liability suits against a manufacturer of a defective product used in the workplace

· WC is usually subtracted from the award

· Manufacturer often brings an action in contribution against ER

· ER argues shielded from liability because of WC exclusivity

· WC statute won’t allow a contribution action unless EE suffered “grave injury”

New York Cases

· Factors considered: “Right to Control” test, “Relative Nature of the Work” test, method of payment, who furnishes equipment, and right to discharge


· all WC board appeals go to the 3d Dep’t 

· 3d Dept gives great deference to WC board: if conflicting inferences may be drawn from evidence, 3d Dept must defer to the board’s decision


· Occupational disease: plaintiff must show substantial evidence of strenuous effort in the work, more so than the ordinary wear and tear of life

· Must be associated medically with plaintiff’s disease (aggravated a pre-existing condition or caused the condition)

· There is a presumption for cops and firefighters that heart attacks are work-related


· Horseplay: injuries are compensable if they may reasonably be regarded as an incident of employment

· ERs should know if EEs momentarily abandon work to play


· An accidental injury for purposes of WC statute does not have to be sudden or specific, can occur gradually over a reasonably definite period of time

· Injury under WC statute is broad: presumption that injuries arising out of and in the course of employment are compensable as accidents

· WC is remedial; board’s decisions are given wide latitude

I.e. a corrections officer contracting tuberculosis through 4 month exposure to a coughing inmate; arthritis from exposure to repeated bursts of cold air over a 3 month period; a garage mechanic developing bronchitis from regular inhalation of carbon monoxide gas


· Business trip compensability: if EE is directed as part of his duties to take a trip for a certain amount of time, EE is not expected to wait immobile, but may take any reasonable act at that place, and if he does so the risk inherent in that act is an incident of his employment

· Even if not engaged in the duties of his employment at the time of injury

I.e. EE killed in airplane crash at end of a week’s vacation following a conference; EE killed in a hotel fire; EE injured on waxy floor after getting up from reading a magazine; EE fell on sidewalk going back to hotel after dinner


· Special errand: when EE’s travel serves a purpose of ER, injuries sustained during that travel may be compensable

· Part of the scope of employment if both reasonable and sufficiently work-related under the circumstances

· Enough for WC if ER encouraged the errand and benefited from it

I.e. hospital attendant injured in car accident while commuting to nursing school when ER paid for leave of absence and benefited from EE’s improved skills; high school teacher killed in car accident while commuting from an off-premises night course when ER contributed part of cost and EE’s knowledge could apply to a new school curriculum; EE injured while cashing paycheck at bank on lunch hour when ER dealt with bank to stay open during lunch hours and benefited from using a check payroll rather than cash


· EE in Neacosia was on his way home from the errand but that did not change the result: the court said that ER’s special errand altered the usual scheme of travel, thereby altering EE’s usual risk in driving home

· Illegal activity: EE is not precluded from benefits if injured while engaging in illegal activity during employment

· WC is remedial: not dependent on absence of EE’s fraud or wrongdoing (only exceptions are intoxication and intentional self-infliction of injury)


· ER’s intentional tort: intent is defined as a desire to bring about the consequences of an injurious act

Discharge

ER/Union bargaining has led to a “for cause” standard, enforced through arbitration

· ER must have just cause before disciplining or discharging an EE

· Non-union EEs were at the mercy of the at-will doctrine, which allowed ER or EE to terminate the employment relationship at any time for any reason or no reason

· Benefits ER, considering EEs’ inferior bargaining power

Public Policy Exception (Wrongful Discharge)

EE has a tort C/A when he is discharged for performing an act that public policy would encourage or for refusing to do something that public policy would condemn

· The matter must affect society at large rather than a purely personal or proprietary interest of EE or ER (no internal EE/ER disputes)

· Therefore, discharge for reporting internally not included

· Must be fundamental, substantial, and well-established at time of discharge

· Regulatory provisions, judicial decisions, public health and safety concerns and codes of ethics are included

· EE’s initial compliance in the wrongful act does not preclude him from protection

California requires the action be grounded in a constitutional or statutory right

· I.e. Termination for refusing to violate a statute, performing a statutory obligation, exercising a statutory right or privilege, or reporting an alleged statutory violation 

· Does not include demotion, transfer or reprimand for one of the above


\

New York has a strong at-will history; does not recognize a public policy exception


Written Contracts

General rule: if the contract is for a definite term EE may be discharged only for a breach of a contractual provision or other good cause

· Burden of proof is on EE to show a contract; switches to ER to show good cause

· ER should not put anything in writing for the EE (will get him into trouble)


Oral Contract

Most employment relationships do not have a written contract

· Oral representations, acts and conduct of parties, personnel policies of ER, EE’s longevity of service, and practices of the industry can show an implied contract

· A totality of the circumstances consideration

· Burden of proof is on EE to show wrongful termination in violation of employment contract

· Shifts to ER to give a fair and honest cause or reason regulated by good faith for EE’s termination (can be attacked by EE)


· Pugh court also considered EE’s reliance/expectation 

Employee Handbooks

Whether or not an EE handbook will bind ERs to the terms of an agreement will often depend on the nature of the statements in the handbook

· The language should lead a reasonable person to think it was intended to create legally binding obligations

· A disclaimer may effectively prevent reliance on a handbook as long as the language is not boilerplate


Covenant of Good Faith and Fair Dealing

Requires every party to a contract to refrain from injuring in any way the other’s right to receive the benefits of the contract

· Burden on plaintiff to show bad faith, shift to defendant to show a legitimate business reason for termination

· Remedy is the money owed to the plaintiff as a result of the breach


· Fortune holding limited to the facts because don’t want to erode at-will doctrine too much or start a flood of litigation

· No GF&FD doctrine in NY (and a majority of jurisdictions)

· Procedurally, helps to show GF if ER has procedures in place and followed them

· GF&FD is a contract claim in most instances; has been held a tort claim in the insurance contract context


Wrongful Discharge Statutes

Some jurisdictions have adopted laws regarding wrongful discharge that pre-empt the common law (accept/reject certain judicially-created policies)

· Ensure uniform application, certainty

· ERs don’t have to track judicial decisions or worry about excessive tort awards

· Often provide for arbitration rather than litigation (cheaper, faster)

· Unions won’t like these statutes because a disincentive for membership

Common Law Remedies

Tort claims have been the basis for actions against employers

· IIED usually involves humiliation, so that an EE who was just fired or asked to take a huge paycut was not constructively discharged

· The manner of termination should be extreme and/or outrageous

· An ER can be held liable for fraud and negligence as well

The Constitution and Public Sector EEs

A public EE that has a protected liberty or property interest can have a 14th A claim if he is fired without due process

· Property interest: arise out of rules or understandings that secure certain benefits and support claims of entitlement to those benefits

· At-will public EEs possess no property interest in continued employment unless (implied or express) contractual or statutory provisions guarantee continued employment absent sufficient cause for discharge

· Liberty interest: individual’s right to engage in the common occupations of life and to enjoy privileges recognized as essential to the orderly pursuit of happiness

· Created in employment context if ER creates and disseminates a false and defamatory impression about EE in connection with EE’s termination

· Individual’s good name and freedom to work


Leaving a Job 

There is always an inherent tension between EE’s right to make a living and ER’s interest in maintaining his business (and concern over investing in EEs that may leave)

· Don’t want to discourage movements between jobs

· Remedies are money damages (most common), injunction (less common) and specific performance (least common)

Noncompete agreements: written agreements preventing EE from engaging in certain conduct after employment

· Must be necessary to protect ER’s legitimate business interest

· Must be reasonable in scope (rule used by most states – R 2nd)

· Must be in accord with public policy

EEs have also been held to implied terms of the employment relationship that dictate their conduct before and after leaving the job

· FD: must be a relationship establishing a duty (i.e. agent/principal); actions of the agent must fall within its breadth – fact sensitive

· Client contact before leaving employment to start a competing business does not constitute a breach – need solicitation and other improper actions

· Principal must also be injured (damages)



If former EE competes with ER, ER might have a claim for Tortious Interference with Business Relationships

· Must establish existence of business relationship, EE’s knowledge of relationship, intentional and improper interference with relationship, and damages.

· Very few reasons justify interference with an existing contract

· Court in Mercer found for EEs on this claim because there was no intent – EEs did not think they were violating their contract when they competed

Personal Services Contracts: courts are unlikely to force a former EE to act

· Usually, if EE breaches a contract regarding future employment, will only be required to pay damages rather than specific performance 

· If services are unique and extraordinary, however, court may issue an injunction

· Also need likelihood of irreparable harm and success on the merits


· Hard to enforce an employment agreement because the individual EE has little but his labor to sell or use to make a living

· Right to work is the most important right an EE possesses

Unfair competition may be a basis for enjoining a former EE from using what he gained in his former employment

· EE must have inequitably pirated fruits of ER’s labor and then either palmed them off as his own or simply gained from them an unearned commercial benefit

· Must be likely to confuse the public

· I.e. former “Lone Ranger” persona using the personality as his own


Trade Secrets: any formula, device, etc. which is used in one’s business and which gives an opportunity to obtain an advantage over competitors who do not have or use it

· One of the few definite things an EE can leave with and in doing so harm the ER

· Society’s benefit from technological improvements (and therefore ER investment in such technology) and encouragement of larger firms and collaboration vs. EE’s economic mobility and society’s benefit from competition


California

All noncompetes are void on public policy grounds (Business and Professional Code)

· A contract containing a noncompete is void to that extent unless necessary to protect trade secrets


New York Cases

Absent an agreement establishing a fixed duration, an employment relationship is presumed to be a hiring at will, terminable at any time by either party

· EE must then rebut the presumption

· “yearly” is considered indefinite

· 
· Contract is not presumptively at-will if there is some other express or implied limitation on ER’s right to discharge

Factors for validity of a noncompete: reasonably limited in scope and duration, and only to the extent necessary:

1. to prevent EE’s solicitation or disclosure of trade secrets

2. to prevent EE’s release of confidential info regarding ER’s customers, or

· in those cases where EE’s services to ER are deemed special or unique

· narrow application in NY, based on NY encouragement of EE mobility

Inevitable disclosure of trade secrets: when former EE’s new ER competes directly with old ER and EE possesses highly confidential or technical knowledge

· Used in only the rarest of cases

· Both ERs are direct competitors providing same or similar services

· EE’s new position is nearly identical to his old one

· Trade secrets at issue are highly valuable to both ERs

· Difficult when there is no noncompete agreement, because there is no definite standard for “inevitability”

· Often need actual misappropriation


· A court may sometimes blue-pencil an agreement to make it enforceable

· Chose not to in Earthweb because the entire agreement overreached

Implied contract based on employee manuals: EE must show 

1. an express written policy limiting the ER’s right of discharge

2. ER made EE aware of the policy

3. EE detrimentally relied on the policy in accepting or continuing employment

i. Difficult pleading burden

· Generally no C/A allowed unless a reasonable person would think the language in the manual is a term of the employment contract 

· Presence of disclaimer will probably prevent a finding of “reasonable”

· Court more likely to dismiss implied contract claim as a matter of law based on the disclaimer rather than use at-will “totality of the circumstances” test


Good Faith and Fair Dealing: generally no such exception in NY



· Horn court concerned because every profession has a professional code, cannot allow an exception for each one because of potential mass litigation (would effectively be a public policy exception, which is not recognized in NY)

· Weider exception doesn’t even apply to lawyers working for corporations

· NY legislature has allowed statutory exceptions when situations would have a broad economic impact

· I.e. Whistle-blowers; allowing EE to answer jury duty 

Vicarious liability: must determining perp was ER’s EE (right to control test); next question is whether EE’s act was within scope of employment

· Whether the act was in furtherance of ER’s business: court considers

· History of relationship between ER and EE

· Whether the act is one commonly done by such an EE

· Connection between time, place and occasion for the act

· Extent of departure from normal methods of performance

· Whether ER could have reasonably anticipated the specific act

· If EE acts intentionally, often removes him from scope of employment


Negligent Hiring/Retention/Supervision

· Direct claim against ER when plaintiff can’t sue on vicarious liability claim

· ER liable if hired or retained EE with knowledge of EE’s propensity for behavior which caused the injured party’s harm

· Only available if tort was committed on ER’s premises or with ER’s chattels



· Now there probably is a duty to inquire into a priest’s background

· Kenneth court said might be discriminatory to question priests just because they are priests – now probably not the case

· B>PL weighted much more heavily on P

· Same in any situation with adults around kids (prescriptive)

EE’s Off-Premises Activities

NY Labor Law § 201-d: Lawful Off-Duty Conduct Law

(2)(c): recreational activities outside work hours

(1)(b): defines “recreational activities” as any lawful, leisure time activity, including sports, hobbies, reading, TV, etc.

· Anti-nepotism policies prohibit related EEs from working together

· Even though at-will says ER can fire for any reason, these policies exist because this is a common occurrence

· Almost always enforced (based on fear of conflicts in the workplace)

· Anti-fraternization policies: restrict socializing or dating among co-EEs


· If legislature meant to include dating, wouldn’t it have said so?


Public EEs

· Can ER fire EE for outside activities protected by 1st Amendment?

· Interest of the EE in freedom of speech/association vs. interest of ER in promoting efficiency of the public service it performs through its EEs

· If plaintiff in Melzer had been merely a passive participant, termination would probably have been overturned (no heckler’s veto: opinions of school community not enough to justify termination)

· Constitutional implication brought EE out of at-will constraint

· Not the same if EE working for a private ER

· NY also has Employment Law: lengthy process for firing of a tenured teacher

· Usually ends in arbitration; unclear to what extent court can overturn arbiter’s decision

Powell v. Michigan Employment Security Commission: Outside photo-retouchers suing for unemployment compensation, claimed they were employees.  Court uses “right to control” test, therefore plaintiffs not employees because defendant only controlled payment and said work must be satisfactory.  Dissent says should use economic realities test, but even with right to control the plaintiffs would be employees because the right to control the result, terminate the relationship or withhold pay is sufficient control. 





EEOC v. Zippo: Plaintiffs suing under the Age Discrimination in Employment Act, fired when they turned 65.  Defendants have sales districts with DMs responsible for sales to distributors and retailers in that district.  Plaintiffs sold only for Zippo (though Zippo did not verbally restrict their employment), received commissions, could be fired for poor sales volume, set own work days and hours, paid own travel expenses, used Zippo business cards and attended Zippo seminars.  If plaintiffs were employees, could not be fired at 65 under ADEA.  Court uses hybrid test and says Zippo did not have enough control over plaintiffs for them to be employees – the only factor supporting employment is the length of time plaintiffs worked for Zippo (court ignores the fact that DMs were an integral part of the business and the clause in the contract regarding termination at 65).





Donovan: plaintiffs are home-researchers (get #s of subscribers, paid by the #) and distributors (recruit HRs, pick up and deliver cards, get paid a lump-sum 1¢ higher than HRs) suing for minimum wage.  Court says Sureway Cleaners test applies with all factors relatively equal (don’t put too much emphasis on the right to control).  Court uses degree of permanence, whether work was integral, and whether plaintiffs were economically dependent factors and says HRs are employees but distributors are not because they risked financial loss, used their own money, and defendant had little control.





Nationwide v. Darden: plaintiff sells policies for defendant exclusively and in exchange was paid commissions and received interest in a benefit plan.  Contract also contained noncompete and exclusivity clauses (strong factors for control and economic dependence).  Defendant terminates and plaintiff starts selling for competitors so defendant disqualifies plaintiff from benefits.  Court says economic realities test doesn’t work for ERISA because Congressional intent since Silk indicates a preference for the common law definition and ERISA is not similar to FLSA’s broad “employee” definition.





Vizcaino: court rejects defendant’s argument that plaintiff’s contracted to be independent rather than employees and says that their contracts do not affect their employee status because defendant conceded plaintiffs were employees after the IRS determined that they were for tax purposes.  Defendant’s argument that IRS determination shouldn’t matter because this is not a tax issue is also rejected.  DISSENT says this is a contracts question, and there was no offer/acceptance/consideration for plaintiffs to be employees, and at any rate plaintiffs contractually agreed to be freelancers (Joseph agrees)





Soroka: plaintiffs are security officer applicants who were required to pass a psychological screening to work at Target.  The test involved religious as well as sexuality questions.  Plaintiffs claim violation of constitutional right to privacy, and say defendants must show a compelling interest to justify use of the test.  Defendants claim they must only meet a reasonableness standard because plaintiffs applicants rather than employees.  Court says no difference between applicants and employees for purposes of privacy rights.  Defendant’s justification of hiring stable security workers is too general and not compelling enough to justify asking questions regarding religion and sexual orientation.  The court also finds that defendants violated Fair Employment and Housing Act and Cali’s labor law.





With unions, employers must look to collective bargaining agreement to figure out what to do with an employee suspected of stealing (usually arbitration procedures) because need just cause to fire a union employee (theft is enough).  Agreements usually require collaborative evidence along with a positive polygraph, which is expensive and not 100% accurate.  With a non-union employee, don’t have to worry about a polygraph or collaborative evidence because employer can just fire him even if only suspicious of theft (at-will employee).





Von Raab: Commissioner of Customs sets up drug-screening task force, found that urinalysis testing is valid and reliable, set up program implementing drug testing for Customs employees in certain positions (those involved in drug interdiction, those who carry firearms, and those who have access to classified material).  Testing is done with a monitor, results not released without employee’s consent.  Union sues for 4th A violation, says unreasonable search (urine test) and seizure (taking the sample).  Court says govt does not need to get warrant for every test because too cumbersome; also no suspicion for probable cause to get one, so court says govt needs a compelling interest that outweighs plaintiffs’ privacy interest.  Court finds justification for testing of those involved with drugs because they can get bribed or become addicted and jeopardize the process.  Also justification for those who carry guns because don’t want them impaired when they use are deadly weapons.  Court is concerned with the vague definition of “classified material” and so remands for further examination.





Chambers: Plaintiff sued for defamation against former employer and supervisors for giving poor references.  Court finds a qualified privilege and says that defendants’ possible animosity toward plaintiff is not enough for ill will to overcome the privilege unless the statements were motivated by the animosity.  Dishonesty is not reckless enough to overcome the privilege on the third prong.  





Lewis: plaintiffs were at-will employees terminated for gross insubordination (weren’t given information regarding company procedures, performed procedures wrong, fixed most errors but fired when refused to change them completely).  Defamation C/A because plaintiffs claim they have to tell prospective employers why they were fired.  Court agrees this is compelled self-publication because defendants knew plaintiffs would be compelled to say why they were fired at future interviews and saying “gross insubordination” implies facts and holds plaintiffs out to contempt.  Also upholds jury finding of actual malice (jury said charge of gross insubordination was false), overcomes defendant’s qualified privilege.





Malorney: plaintiff was raped and assaulted by defendant’s employee (who had previously been convicted for sex-related crimes), sued defendant for negligent hiring in failing to check employee’s background.  Court finds that defendant had a duty to check into the employee’s background to ascertain whether he would be a fit employee.  The cost of checking on employee’s criminal history was not too expensive or unduly burdensome when measured against the utility of doing so.  The court sends the case down to determine whether defendant used due care and notes that plaintiff has a heavy burden of showing negligent hiring and probable cause.  





Parrish: upheld FLSA despite ER’s objections that it required covered ERs to pay X dollars as a flat amount regardless of the EE’s individual type of work.  Court said social reasons allow the law (2nd major New Deal legislation): give people more money so they can spend it to boost the economy.





Dalheim: plaintiffs an assortment of news and programming EEs suing defendant TV station for back overtime due for work performed more than 40 hours per week.  Court said General Assignment Reporters are not professionals because their work was neither original nor entirely creative and assignments were dictated by management.  Court said News Producers were not executives because they were supervised by other management personnel, and not administrators because work not “directly related” to management because not part of administrative operations but rather part of news production, and was not of substantial importance to the business operations of the TV station.  Court said Directors and Assignment Editors were not exempt for the same reasons as Reporters and Producers.





Halferty: plaintiff takes calls at home for ambulance service; wants to get paid for the total hours on call even though she is not necessarily working the whole time.  Court says whether EE may be compensated for idle time depends on whether EE can use the time effectively for her own purposes.  





Frank Diehl Farms: defendant farms provide housing for migrant workers that is not required, but those living there must work for defendant if there is work to be done.  Issue is whether OSHA can regulate the housing (is the housing part of the workplace?).  Court considers condition of employment test and directly related to employment test, and holds that the former applies to the question of whether housing is part of the workplace under the Act.  “Workplace” is given its ordinary common sense meaning, and does not include where EE lives.  Court rejects Secretary’s argument that the Act is remedial and therefore workplace should be broadly construed.  Because court agrees with defendant that standard is outside the Act’s scope, Secretary has no standing to bring the action.





Gade: Ill. passed dual impact statute (protects EEs and general public) for hazmat EE training.  OSHA had promulgated its own similar hazmat training standard two years earlier.  Ill. did not ask for permission.  Court says OSHA standard pre-empts state legislation on hazmat training (rejects Ill. argument that their statute supplements rather than conflicts with OSHA; to develop workplace safety programs, states must be willing to completely displace federal regulation).  Court also rejects Ill. argument that their statute does not conflict because it also has a public safety purpose; fact that a law has a 2ndary purpose does not make it any less a workplace safety law.  DISSENT thinks no pre-emption if ERs can comply with both laws.





Usery: defendant’s employee was injured using his own scaffold and no ladder; issue is whether defendant is liable for failing to provide scaffolds or ladders (whether OSHA standards regarding scaffolds and ladders were properly promulgated).  Court finds scaffold standard not properly promulgated because adopted under §6(a) and Secretary changed a word (“should” to “shall,” which effectively made the standard mandatory) from the adopted standard.  Court finds that “provided” in ladder standard means “made available” rather than “required the use of, ” so fact that defendant had ladders at the worksite enough to comply with OSHA.  





Benzene Case: OSHA adopted a new standard under §6(b), reduced maximum levels of benzene (toxic substance) exposure.  Court says §3(8), which says a standard is one that is reasonably necessary and appropriate to provide safe or healthful employment, requires Secretary to determine that a new standard is reasonably necessary to remedy a significant risk (which means unsafe).  Government has BP to show significant risk; court rejects argument that it is hard to prove, says it need not be proven to a mathematical certainty.  Government can always keep looking for evidence to support a subsequent stricter standard by monitoring workplaces.





Cotton Dust Case:  SCt addressed issue of cost-benefit analysis and rejected argument that it was required.  “Feasible” means capable of being done (includes economic feasibility).





AFL-CIO: OSHA promulgated standard that set exposure limits for 428 toxic substances, argues that a generic standard is permissible because there are two many substances to address individually.  Union says the standard is underprotective, want hearings and evidence on each substance to make sure the standard is effective.  Court says need individual standards because these substances are not conducive to a generic standard, when generic means something common to or characteristic of a whole group, and these substances are unrelated.  





Eckis: plaintiff a secretary for defendant, asked by defendant to pose in a bikini on Shamu for publicity pictures.  Defendant was aware of some dangers but did not tell plaintiff.  Task was not made a condition of plaintiff’s employment.  plaintiff was injured when she fell off Shamu and he bit her multiple times.  Court says WC requires a liberal construction in favor of its applicability over CL actions.  Because plaintiff was injured on defendant’s premises during regular working hours, the injury occurred while the plaintiff was engaged in an activity defendant had requested her to undertake, and the activity was of service to the defendant and benefited the defendant’s business, the conditions imposing liability for compensation under WC are met as a matter of law.  





Weiss: plaintiff seeking tort remedy for emotional distress resulting from defendant ER’s disclosure of her personal info to her abusive former spouse.  Under the Personal Comfort Doctrine, WC is plaintiff’s only remedy; looking at the time, place and circumstances under which the injury occurred, plaintiff was “performing service growing out of and incidental to” her employment and therefore was “within the course of” her employment.   Taking her brief personal phone call constituted a momentary departure from work duties to attend to a matter of personal comfort.  The conditions of plaintiff’s employment facilitated her eventual injury.





Mulcahey: plaintiff a sports writer, has a cerebral hemorrhage after a game and dies.  Plaintiff says work-related; stress accumulated over the time plaintiff was at his job (in the course of prong) and hemorrhage is a risk of employment (arises out of prong).  Defendant argues there are other risk factors contributing to plaintiff’s death.  Hard for plaintiff to prove cause in fact that employment caused his death.  Court says defendant must take plaintiff as he found him; if plaintiff shows employment aggravated his pre-existing condition (i.e. with expert testimony) , he can recover under WC.  Can get compensation for a physical injury from a mental stimulus.





Weinstein: plaintiff injured at ER hospital while working, went back to hospital for treatment and was injured again.  Court says plaintiff a patient during 2nd injury on defendant’s land; relationship is invitee/owner rather than EE/ER.  Defendant had a duty to keep the premises safe.





Manolidis: plaintiff suing ER for willful, wanton and reckless misconduct for deliberately keeping a safety guard off a saw machine (EEs forced to use saw without the guard or be fired, ER kept guard off to increase production).  Court adopts R2nd of torts definition of intent, so ER will be liable if he knew consequences would result with substantial certainty.  Intent could be proven with circumstantial evidence.





Lane Brush: plaintiff a full time EE in NC, went to NYC on vacation, met defendant and agreed to work for him part time selling brushes.  While on way home, car broke down and while waiting to get it fixed plaintiff sold some brushes.  On the rest of the way home plaintiff got into a car accident.  EE says he was defendant’s EE at time of accident.  Court disagrees; using EE tests, says defendant had no substantial control over plaintiff’s actions and the sporadic and casual nature of plaintiff’s work led to a conclusion that he was not defendant’s EE.  Even if plaintiff were defendant’s EE, court says his injury did not arise out of and was not in the course of his employment – the purpose of the trip was personal.





Players Three: court says the issue of EE is a factual issue (not a mixed question of fact and law – decision to frame this issue as completely factual gives deference to WC board’s decision).   Because substantial evidence supports the board’s determination that plaintiff was an EE and because conflicting proof did no more than create issues of credibility which the board resolved in favor of plaintiff, the court will not disturb the decision.  The court also found for plaintiff on whether the injury arose out of and occurred in the course of his employment because no proof was offered to rebut that claim.  





Carpino: plaintiff was a chef, had a heart attack at work and a 2nd (fatal) heart attack at home.  Despite plaintiff’s risk factors (coronary disease, smoking, high cholesterol), court defers to board’s decision to accept plaintiff’s expert’s conclusion that plaintiff’s job aggravated his pre-existing condition because there was substantial evidence of effort in the work, strenuous for the decedent and associated medically with his death.





Lubrano: plaintiff injured while playing around at work (on work time).  WC board ruled the injury compensable because it was cumulative horseplay, but 3d Dept ruled the horseplay an isolated incident and reversed the board’s decision.  Ct/App said 3d Dept should have given deference to the board because horseplay here was an employment-related risk: there was downtime and ER knew that during such downtime EEs do stupid things.  





Johannesen: plaintiff an office assistant, office was one large room with closed windows, broken ventilation, and ½ of the EEs smoked.  Plaintiff asthmatic, was told by doctor not to work there, was denied transfer requests, experienced two severe attacks while working there.  Court accepts board’s decision that the employment environment aggravated plaintiff’s condition (rejects defendant’s argument that smoking is an everyday condition and plaintiff’s asthma was pre-existing).





Capizzi: plaintiff on a business trip, fell in the bathtub.  3d Dept says a personal activity and not in furtherance of ER’s business, so not compensable.  Ct/App says “business trip compensability” is broad and 3d Dept should not have disturbed board’s findings (conclusive if supported by substantial evidence).





Neacosia: plaintiff injured while driving home from dry cleaners where he had dropped off his work uniform.  Court says “going and coming rule,” which states that injuries sustained during travel to and from workplace are not compensable, does not apply because plaintiff’s travel was altered by an errand.  ER recommended dry cleaning, assumed the expense and maintained an account with dry cleaner.  Court rejects bright-line rule that ER must have expressly required the errand and says that here ER encouraged and benefited from EE’s dry cleaning errand so injury is compensable.  





Richardson: plaintiff waiting on roof for supplies; decides to steal some roofing material, slips and falls to his death.  Court says because ER had tolerated this conduct previously and conduct was common practice in the industry, EE’s activities while waiting did not constitute a deviation from employment.





Bardere: plaintiff injured while operating on a machine that had been allegedly altered by ER to increase production; plaintiff sues for criminal negligence.  Court says general rule requiring ER to provide a safe place to work does not overrule WC exclusivity, need evidence of ER’s deliberate or intentional conduct directed at causing harm to this particular EE.





Gantt: plaintiff was fired for supporting a coworker’s claim of sexual harassment.  Court says Cali’s constitutional sexual harassment prohibition protects EEs who refuse to testify untruthfully or withhold testimony regarding a harassed colleague because few EEs would participate in sexual harassment investigations if they feared retaliatory discharge.





Murphy: Ct/App recognizes that other courts have allowed a tort action where dismissal contravened public policy, but says that if NY’s at-will doctrine is to be changed, the legislature and not the court should do it.  





Gordon: plaintiff’s territory was reduced but his sales goals remained the same; when he didn’t meet his goals he was fired.  Tries to get past at-will doctrine with a letter from ER stating he will show acceptable sales performance as long as he meets his goals – says this constitutes a contract for continuous employment. Court says  “acceptable,” which is subjective to the ER, does not mean “good cause,” which is objective.  Acceptable/ satisfactory is implied in every employment contract.





Pugh: plaintiff worked for defendant for 32 years, fired without reason or warning.  ER had repeatedly promoted EE, had been assured of his position by superiors.  Court says ER’s actions constitute an implied-in-fact promise of continued employment for an indefinite period.  No extra consideration was needed because EE gave continuing consideration starting when his employment began.  What constitutes sufficient “cause” and the amount of deference given to the ER is different in every case depending on the context.  





Woolley: plaintiff had no written contract but received an EE manual.  Was fired when he refused to resign for failing to do his job (so cannot argue no good cause). Court says even if ER had good cause, can’t fire EE unless followed handbook procedure. (therefore breached the express terms of an implied contract).  Plaintiff had reasonable reliance that defendant would not fire him unless according to the manual.  The handbook constituted an offer which was accepted through plaintiff’s continued performance.  





Fortune: plaintiff had an express contract that provided for at-will, salary and commissions; defendant tried to fire plaintiff before it had to pay plaintiff a full commission.  No implied contract analysis because no representations made over time.  Court says ER’s withholding of EE’s commission constituted a breach of GF&FD (contractual remedy) because prevented EE from receiving the benefits of the contract (holding limited to this specific situation).    





Foley: plaintiff fired for telling supervisor about a prospective executive’s criminal record.  No tort public policy exception; court says plaintiff has an implied contract claim (but probably low damages in contract because plaintiff is young and the market is open); plaintiff wants a tort GF&FD claim so can get punitive damages.  Court says GF&FD is a contract claim because serves to enforce parties’ promises to one another; in the employment relationship, there are no substantial social concerns, as with insurance contracts.  





Wilson: plaintiff suing for IIED because defendant wanted to get rid of him, issue is whether defendant’s conduct was extreme and outrageous so as to constitute IIED.  Because defendant’s conduct regarding plaintiff’s age did not go beyond all possible bounds of decency to be regarded as atrocious and utterly intolerable, the court said that was not extreme or outrageous.  Defendant’s actions in demoting plaintiff from VP to janitor, however, was extreme and outrageous.





Goetz: plaintiff was a janitor with a public school, fired for failing to respond to a request for a written explanation even though he had requested an opportunity to be heard.  A memo regarding his alleged theft was circulated to the school district.  The court said plaintiff is an at-will EE with nothing in his employment agreement to confer a property interest in continued employment.  Also, liberty interest is broad and should not be resolved on a MSJ.  Finally, plaintiff’s failure to respond to request for an explanation was not a waiver of his right to assert a due process claim.





Mercer: defendants signed a 1-yr noncompete with old ER, merged into new ER; signed a 3-yr agreement that guaranteed employment and compensation as long as EEs discharged their duties “well and faithfully” and prohibited EEs from soliciting ER’s business or ER’s other EEs to work for them.  EEs left the company and took another EE with them, also took actions to start their competing business before they left.  Court says no breach of FD because no active competition or solicitation, also ER suffered no damages in lost clients.  Also no breach of contract claim because EEs did not fail to perform their duties “well and faithfully” for same reasons they did not breach FD.  





Arias: plaintiff was a boxing manager; defendant was his boxer.  2-yr employment contract stated that defendant wouldn’t fight without plaintiff’s approval.  Defendant agreed to fight in breach of the contract; plaintiff wants an injunction.  Court says an injunction is proper: defendant’s services are unique and extraordinary (in addition, in contracts with athletes, the athlete must be of exceptional talent) and plaintiff has proven the other elements of an injunction.





KGB: defendant was a chicken mascot for plaintiff radio station.  Left employment to make more money on his own; ER now suing to enjoin him from wearing a chicken suit in public (want to use their own chicken man).  Court says defendant is the chicken man, he developed the character and it does not belong to plaintiff (no unfair competition).  Plaintiff will not suffer irreparable harm because defendant will not take away listeners if he is a chicken on his own.  Plaintiff’s argument that they can’t use the KGB chicken again is outweighed by defendant’s sole means of employment as the chicken -- (public policy against injunctions in the employment context).





Mercer cont. Finally, court says early noncompete survived signing of 3-yr agreement because the language shows that is what the parties intended and the two agreements do not conflict (noncompete meant to begin when 3-yr employment ended).  Noncompete is reasonable in scope (only 1 year, limited to taking of ER’s customers) and serves ER’s interest, so it is valid.  Defendants breached the noncompete by rendering competitive services to ER’s clients and hiring ER’s EE within 1 year of termination of employment.  Damages are limited to profits ER would have received if ER had done the work.





SI: plaintiff a manufacturer or handling systems, developed CARTRAC for use in automobile factories.  Defendants left plaintiff and started a competing company.  Plaintiff sues for prelim injunction based on defendant’s use of trade secrets related to CARTRAC.  Nothing is in writing, so plaintiff is relying on common law.  Court says PA law for enjoining use of trade secrets is fulfilled here if CARTRAC is a trade secret.  Some aspects are and some are not (court “blue-pencils”).  Court does not consider public interest concerns (regarding EE use of what was learned in employment) because defendants sole concern here is their own profit rather than fear of stifled competition or commercial morality.  





Rooney: oral agreement that plaintiff would be defendant’s trainer for “as long as defendant fights professionally.”  Court says this is a contract for a definite term so that it is not at-will (and therefore defendant cannot fire plaintiff without good cause).  Contract is definite because defendant will stop fighting professionally at one point – definiteness does not mean a specific calendar date.  Only requirements are a sufficiently ascertainable beginning and end.  DISSENT is afraid that this case will open a can of worms.  “Lifetime” and “permanent” have been held insufficient.  The parties did not intend to be bound for a definite term.  The court ignores NY’s strong at-will doctrine.





Earthweb: plaintiff an online offeror of products and services; defendant in charge of website content.  Narrow noncompete provision (1 year), but otherwise at-will employment.  defendant wants to leave and work for a new, slightly different online company.  Court rejects plaintiff’s “inevitable disclosure” argument because this case does not fit within the permissible fact pattern, so looks to the contract (noncompete).  Agreement here is too long considering the nature of the industry and the fact that defendant would have been given no severance; further, defendant’s services are not unique.  Plaintiff’s motion for a prelim injunction denied because no showing of irreparable harm or of likelihood of success on the merits (noncompete no good, no risk of disclosure of trade secrets).





Prescriptive


For ERs





D’Sa: plaintiff hired by defendant, refused to sign a contract containing a noncompete and was therefore fired.  Cali’s public policy exception to at-will satisfied by BPC.  Court rejects claim that because contract contained a severability clause and that because of BPC the noncompete couldn’t be enforced anyway the firing for refusal to sign the whole agreement was lawful – EEs are unlikely to know the law and wouldn’t challenge the agreement.





Weider: plaintiff an associate in a law firm, discovers that another associate is violating the code of ethics and is fired for asking partners to report the misconduct.  Court says defendant breached implied contract term that defendant won’t interfere with plaintiff’s broader obligation as a lawyer to act ethically.  ER and EE in a common enterprise and EE’s professional services were at the core and the only purpose of EE’s association with ER.





Baron: plaintiffs were laid off, bring C/A for breach of implied contract based on language in EE manual discussing method of layoffs.  Court says presence of disclaimer in manuals stating defendant has express right to hire, fire, transfer, etc. as it deems appropriate is specific enough to prevent a reasonable person from believing the layoff provisions were part of an employment contract.  





Horn: same scenario as Weider except EE is a doctor working for ER, a corporate entity.  Court refuses to apply Weider exception to any fact pattern except lawyers in a law firm.  No common enterprise between EE and ER – EE had other reasons for service than serving public.  There is a difference between doctors’ ethics and lawyers’ ethics – ethical provisions were not central to EE’s conduct of her practice on ER’s behalf.	





Ferris: EE was raped by ER’s EE (her coworker), brings Title VII claim for hostile work environment and negligent supervision claim for ER’s failure to remedy situation when it knew of past claims of sexual assault.  Court upholds plaintiff’s Title VII claim but says negligence claims are barred by WC statute because rape not w/in scope of employment.  Difficult to argue outside WC when plaintiff is also claiming hostile work environment.  Also might be trying to limit claims for sexual harassment outside WC statute.  Further, probably not negligent supervision/retention  anyway if EE acted intentionally and did not commit tort on ER’s premises or use ER’s chattels.





Haybeck: plaintiff contracted HIV from ER’s EE; sues on vicarious liability and negligent supervision.  Court says no vicarious liability since EE’s acts not within scope of employment (EE’s act intentional, ER did not benefit from EE’s act of failing to advise sexual partners of HIV status).  No negligent supervision because ER either (1) had no duty to all women EE was sleeping with, or (2) if ER had a duty, B>PL for reasons of confidentiality and sheer numbers.





Kenneth R: priest sexually abused several children, parents suing for vicarious liability and negligent hiring/retention/


supervision.  Court says outside scope of employment – sexual abuse not in furtherance of church’s business.  Also no negligent hiring because no duty to investigate priest’s background beyond references.  Court allows negligent supervision/retention claim because of complaints from other children as well as statements from the priest himself.





McCavitt: plaintiff and co-EE began dating; when defendant found out plaintiff was fired.  Plaintiff claims dating is within NYLL §201-d(2)(c) as a recreational activity.  Court says no based on NY’s strong at-will doctrine (which leads court to construe labor law exception narrowly), statutory construction (none of the examples given in the statute are similar to dating), and prior case law.  CONCURRENCE: bases belief that dating should be within the exception on public policy (ER should not be able to destroy an EE’s livelihood based on dating) 





Wal-Mart: defendant fired 2 EE’s for violating written fraternization policy in handbook, plaintiff claims violation of §201-d.  court says dating is entirely separate from recreational activity (is recreational activity plus romance).  Legislative intent shows desire to limit exception to those of the kind defined in the statute.  DISSENT says dating is recreational because it is a social activity like the others in the statute.  Also statute has a remedial purpose, and legislature meant to curtail ER ability to discriminate on basis of activities outside of work, so this fits.





Melzer: plaintiff a teacher, fired by BOE for being an active and vocal member of NAMBLA.  BOE had found many students and parents were against plaintiff’s acts, court says plaintiff has a right to associate and speak, but when the subject matter is of little constitutional value, as it is here, and plaintiff’s active participation in these activities would cause a likely disruption to the internal operations of the school, and the nature of his public employment is direct contact with underage children, plaintiff’s termination was warranted.
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