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To bring a case you need justiciability, smj, pj, notice, service, proper venue.

I. Justiciability

A. Issues of justiciability:

1. Mootness:  (DeFunis) an issue that is moot is not judiciable.  A question that presents no actual controversy or which has ceased to exist.  Forbidden by Article III.  

a. exceptions:  where the court has to act in the interests of people who are injured and do not sue 

b. exceptions:  where the D is capable of repeating illegal acts and evading justice.

2. Standing: (Power) the P must have sufficient personal stake in the outcome to justify the court in having a claim must have standing to bring a case.) 

a. Article III and prudential considerations for standing must be satisfied:  Standing Analysis

1) Article III:  requires the party who invokes the court’s authority to show that he personally has suffered some actual or threatened injury as a result of the allegedly illegal conduct of the D AND that the injury fairly can be traced to the challenged action AND is likely to be redressed by a favorable decision.  

2) Prudential considerations:  1) P must assert his own legal rights; 2) no abstract questions of wide public significance better answered by the leg.; 3) it must fall within a zone of interest protected or required.

3) Statutory standing:  if the prudential considerations are not satisfied, are they satisfied by statute.  

b. arises most often in cases with the government.

c. Judicial Exception to standing:  (Griswold v. Conn.- contraceptives case) assertion of patients right of privacy b/c he could be made an accessory to their ‘crime.’

3. Advisory opinion:  the courts cannot issue advisory opinions – all decisions must arise from disputes.

4. Ripeness:  a case is not yet ready for adjudication (founded on Article III and the prudential considerations.)

B. Examples of what is not justiciable:

1. wagers and bets  

2. games / sports (ie high school football)

II. Jurisdiction (SMJ and Personal) is the maximum power the state can exercise.

A. Competence is the power the state has chosen to give to a specific forum

1. rarely referred to in real life.  

a. Used for distinction for court in states

B. Subject Matter Jurisdiction is required for a court to hear a case.

1. SMJ is Jurisdiction over the dispute.

2. General Rules of SMJ

a. may not be conferred by consent

b. objections to SMJ can be raised at any time

c. judgment rendered without it is invalid and can be collaterally attacked (subject to exceptions.)  Outside of the appeals process.

d. Must be pleaded and proved

3. Diversity jurisdiction:  sec. 1332
a. $75,000+ minimum (not including interest and costs.)

1) Aggregation of claims- putting together 2 or more claims to meet the minimum jurisdictional rules under 1332.

i. 1 P with 2 $40,000 claims can aggregate the claims

j. 2 p’s with a $40,000 claim a piece can NOT agg.
k. 2 Ps – one with a $30,000 claim and one with a $80,000 claim can NOT agg.
b. Complete diversity requires:  no same state on opposite sides, foreign countries don’t destroy diversity 

1) citizens of different states; (NY v. NJ for example)

2) citizens of a state and citizens and subjects of a foreign state; (NY v. France)

3) citizens of different states and in which foreign states or citizens or subjects thereof are additional parties; (NY v. NJ and France)

4) a foreign state, defined in § 1603(a) of this title, as ( and citizens of a state or of different states
5) representatives of the estate of a decedent has cit in same state as dead person.
6) state citizenship = 1) US citizen / permanent resident AND 2) have domicile in the state.

i. domicile:  a person can only have one domicile.  2 components:  presence at one time in the location and state of mind.  Factors: voting, taxes, DMV registration, driver’s license.

j. corporate citizenship:  wherever it’s incorporated and where it has it’s principal place of biz. (unless insurace corp- they’re where their insuree’s are.)

k. Partnerships: have citizenship where the individual partners are incorporated.

l. Special Cases: 
(a) US citz domiciled abroad are immune fro diversity juris (i.e. Newman-Green case where D was stateless.  Also, no diversity b/tw 2 non-perm rez aliens.  

(b) Rep of decedents estate is citz of dead persons state

(c) Rep of infant or crazy is citz of the kid or crazy person’s state.

c. Interpleader:  An equitable proceeding to determine the rights of rival claimants to property held by a 3rd  having no interest therein.  Mechanism to insure you don’t have to pay twice.  Claimholders are forced to assert claim in same case.  

1) Rule interpleader 

(a) Under Rule 22 (you have to use 1331 or 1332 or 1335)

(b) Just a diversity case- stakeholder must be diverse from every claimant

(c) $75,000.01  min $

(d) Complete diversity

(e) Regular rules for service of process

2) Statutory interpleader:  sec 1335.

(a) Min diversity.  All you need is one diverse claimant diverse from another claimant, stakeholder is irrelevant (Tashire Case)

(b) $500.00 min $

(c) Nationwide service of process per sec. 2361.

(d) Use when you already have the case in fed court (federal question))

4. Federal Question Jurisdiction (sec. 1331)

a. Civil actions arising under the Constitution, laws, or treaties of the United States. (laws include statutes, fed. Common law, regulations of agencies.)

b. “Well Pleaded Complaint” Motley:  Federal questions must arise from the original claim and not from an anticipated defense. 

1) Motley loophole is to mention fed law in complaint for declaratory judgment to fed law so…look out for it.

c. Skelly Rule:  you cannot evade Motley by seeking declaratory relief. Test:  If, but for the avail of the 

declaratory judgment procedure the fed claim would arise only as a defense to a state created action, smj is lacking.

1) Who would sue for affirmative relief?

2) Would the party suing for affirmative relief arise under federal law? – if yes, then the fed courts can hear the case.

3) Declaratory judgment:  statement by a court as to what law IS or Requires. Can only seek if case is justiciable.

4) Exception:  P. 153 Franchise Tax Board.

(a) Once an area of state law has been completely pre-empted, any claim purportedly based on that preempted state law is considered from its inception a federal claim and therefore arises under federal law.

d.  Concurrent Jurisdiction:  State can hear any claim arising under 1331, unless Congress has specifically said so.  Specifically:  anti-trust, SEC act, Admiralty, Bankruptcy, patent’s and copyrights, and actions against foreign consul and vice-consuls:  Must be heard by FEDERAL COURT!!!!!

5. Supplemental Jurisdiction:  Section 28 USC 1367

a. When is the relationship between claims (i.e. 1 under federal jurisdiction and 1 not) to allow both claims to be heard by federal court?

1) 1367(a) gives it; 1367(b) takes it away.

b. Historically it’s based on Pendant and Ancillary jurisdiction

1) Pendant:  P makes related claims

2) Ancillary:  related claims made by D or 3rd party

c.  (Supplemental Jurisdiction test):  Roadmap:  

1) Is there a Constitutional power under Article III? Courts have power to hear cases- not claims.  So long as you fulfill Gibb’s test, you’ve got a case.

2) Statutory grant 1367(a) 

a. Is there the statutory grant (Gibb’s Test):  Do the state and fed claims arise from a common nucleus of operative facts (Gibb’s Test) (section a of 1367) If yes, go on…

b. Where court has original jurisdiction over a federal question per 1331

(i) You’re going to always have supplemental jurisdiction.

(ii) Can add a non-diverse Ds no problem.

3) Statutory Grant / 1367(b)- (supp juris taken away from diversity cases)
c. If original jurisdiction is 1332 (diversity), no supp juris for: 

(i) Claims by P’s against parties brought in per Rule 14 (impleaded parties), 19 (joinder of persons needed), 20 (P suing several D’s on same claim – permissive joinder), or 24 (intervenors).

(ii) Diverse parties whose claim doesn’t satisfy the juris $$$ in a diversity case (Courts are Split)

(iii) Or diversity claims where P’s are joined under Rule 19 or 24 – no supp juris over their claims against D.

(iv) Never, never, never forget to satisfy the rules for diversity 1st in the original claim.

4) Court Discretion on Supplemental Jurisdiction: Courts have discretion NOT to hear the claim if they don’t want to.  (1367)(c) Factors for their discretion:

(i) judicial economy, convenience, fairness to litigants, needless q’s of state law, do state issues predominate either in terms of proof, issues raised, or comprehensiveness of remedy sought?, Is the state claim tied to q’s of federal policy, and is Jury confusion likely?

d. Courts must raise the issue if they don’t have the power to hear the issue.  

6. Removal Jurisdiction (1441)- only to the fed dist ct whose jurisdiction incl. the location where the state action is pending (D 
waives right to object to venue by removing).
a. Removal jurisdiction permits a D to force the P to litigate certain actions in federal court, rather than in the state forum originally selected.  

b. Purpose:  (in diversity) removal protects a non-rez D against any local bias that might be encountered in the state court b/c the D being a foreigner.  

c. Purpose:  (in Fed Q)  removal equalizes the ability of both parties to have a federal question litigated in its ‘natural forum.’

d. Roadmap:  
(1) Federal court needs original jurisdiction over the claim to be removed (either diversity & fed q.- if multiple claims, supp may allow for a claim otherwise prohibited for lack of SMJ to be removed.)

(a) Claims must be pleaded by the P and removal must be brought up by the D. 

(i) P can’t remove.  He can only dismiss and start all over again

(b) Removal is limited to the beginning of the case. 

(i) Exception:  the D may remove later in the case if P voluntarily drops a non-diverse D that initially ruined complete diversity

(ii) See procedure at the bottom.

(c) Because of the Motley (well pleaded complaint rule) the basis for removal must appear as part of the claim so that removal is sought on the basis of a fed q., the allegations of the P’s complaint must raise a substantial federal question (therefore, no removal on a D’s counter.)
(d) Artful pleaded complaint bars the P from defeating, ‘removal by omitting to plead necessary fed q’s.  
If the court figures out that P is manipulating the pleadings to keep out of fed court, court may overrule and let it in anyway.  Only overruled when Cong has made clear that fed law completely preempts state law OR State cause of action totally turns on a substantial federal question. 

(2) When Diversity is the basis for removal:

(a) Parties must be diverse at the time complaint was filed AND at the time the notice of removal was filed. (subj to exceptions) 

(i) Exception:  the D may remove later in the case if P voluntarily drops a non-diverse D that initially ruined complete diversity.

(b) D may only remove on diversity if not a citz of the state in which claim was brought.

(c) D may remove on a federal question from his home state.
(d) Never never never forget that you must meet the requirements for Diversity!!!! If you’re removing on diversity.

(3) Issues with Removal of multiple claims:

(a) If multiple claims, supplemental jurisdiction may allow for a claim otherwise prohibited for lack of SMJ (on it’s own) to be removed.

(b) Under 1441 (c) allow state claims to accompany federal q. claims removed OR for the court to separate claims to be heard in fed and state court.

(c) Removal can’t be based on the D’s counterclaim. (Motley)

(d) Discretionary based on: judicial economy & will D be deterred from removing for fear of having to try sep. state AND fed cases.
(4) Issues with Multiple Defendants

(a) They must all agree to remove. And non of them (if it’s diversity) can be from the state in which claim was brought..

e. Procedure (1446)

1) Removing D files the notice with fed district court (usually within 30 days of service of complaint or summons)

2) Removing D gives notice to the P and files a copy with the state court. 
3) Up to the D to show cause for removal (burden)
4) If juris is doubtful, action must be remanded to state court from which it was removed.  Fed court will remand on own if prior to final judgment, seems to be improperly removed.
5) D may waive rights to removal by taking a substantial defensive action in state court previous to applying for removal (IE filing counterclaim.)
6) P may waive right to object to removal by failure to make a timely objection to removal (defects or propriety of).
7) Defects in SMJ are not waivable and may be raised at any time.

C. Personal Jurisdiction is required.  It places a geographical limit on where a P may bring a case;  Limited by Due Process Clause in the 14th Am; D must raise it or waive it at the outset per FRCP: 12(h)(1).

1. Three types of personal jurisdiction

a. In Personam – jurisdiction over the person; adjudicate the rights and order the Δ to pay whatever the court sees necessary.

2. Roadmap for In Personam jurisdiction:

a. Under Rule (4)(k)(1)(A), the federal court uses the same rules as the state in which the federal court sits.  So you must first look at…

b. Has the state chosen to hear the case?  

1) Is it within Traditional basis for in personam personal jd: Pennoyer v. Neff – (presence, appearance, consent, and domicile). If so automatic PJ over people.
(a) Presence (Pennoyer) – presence in the state for service of process no matter how short the duration is sufficient to give the state in personam jurisdiction over the party

(i) Exceptions: Can’t serve non-resident who 

voluntarily comes into the state for the sole purpose of attending a litigation in our courts as suitor or witness (can serve upon a person who is compelled to come into the state).  (Cooper v. Wyman)

(ii) Transitory presence may not be enough (infra.) Burnham caseTransitory presence may not be enough per BURNHAM (CA took PJ but Supremes split 4-4)

1. Scalia - there is PJ b/c the traditional bases survive

2. Brennan - you must apply minimum contacts in every case (trad bases are not enough) but dfdt’s three days in CA=min. contacts

(iii) Corporate presence is based on either the ‘Doing Business’ there OR ‘Solicitation +’ (NY either)

(b) Appearance – Appearance in court is sufficient to give the court in personam jurisdiction over the Δ. Don’t have to show constitutionality –Per Larry O’s question.

(i) Special Appearance Exception:  If Δ wants to appear solely to contest jurisdiction, Δ may make a special appearance (see challenging jurisdiction)If you loose, it becomes a general appearance.   Under Fed. Rule 12(b) you can raise other defenses without waiving the juris defense.

(c) Consent – Parties can consent to jurisdiction in a forum (National Equipment Rental v. Szukhent) Don’t have to show Constitutuionality per Larry O’s question.

(i) Example: Appointing an agent for service of process (4)(e)(2)

(ii) Forum selection clauses are a means of direct consent and are valid as long as they are not fundamentally unfair to the other party, give notice, and are reasonable.

(iii) Hess:  D implicitly consented by driving on a MA road.  Driving on the road implies that you consent to the jurisdiction should you be involved in an accident on these roads

(d) Domicile – The place in which a person is domiciled is sufficient to concur in personam jurisdiction to the court.  Don’t have to show Constitutionality per Larry O’s question.

(i) Rationale: A state which accords privileges and affords protection to a person and his property 

(ii) Residence and domicile may be the same, but they do not have to be.  The difference is the state of mind.  There is jurisdiction over residence as well, as long as the relationship is not so attenuated.

(e) Doing Business - In New York this test is a traditional basis for finding 

jurisdiction  over a business.  Other states use solicitation+.  

2) Or Is there a Long Arm Statute that gives the state the right to jurisdiction over the person? In NY 302. P. 1343 of CB.

c. Is the exercise of jurisdiction using the Trad Bases or the Long Arm Statute constitutional per the Due Process Clause?  Look to: 
1) International Shoe Box?

(a) General: Maybe if continuous & systematic contact with state? Helicopteros – go to the min contacts analysis.

(b) Specific: Maybe (activities in state give rise to suit (McGee- sold 1 insurance policy to 1 guy within the state) – go to the min contacts analysis.

(c) General and Specific Probably yes if both continuous & systematic & activities in suit give rise to suit!!! Remember that Asahi had both and still didn’t make it in, so go ahead and do a Min contacts test.

2) Minimum Contacts = purposeful availment of the laws of the state (Hanson v. Denckla) 

(a) Protects D from the burden of distant trials and keeps states from imposing ea other’s sovereignty.

(b) Stream of Commerce factors per Justice O’Connor (Asahi:

(i) Does business in the state?

(ii) Has offices, agents, or employees w/in the state?

(iii) Advertises or solicits business w/in the state

(iv) Creates, controls or employs the distribution system w/in the state?

(v) Designed products with intent to sell w/in the state?

(vi) Has reached out to the state? (BK)

(vii) Brennan argued tho:  min contacts if product is placed in stream and dfdt can reasonably anticipate that it would end up in the forum

3) If minimum contacts found, THEN look at … Fairness Factors: per Burger King

(a) burden on the D

(b) State’s interest in deciding the case

(c) P’s interest in obtaining convenient and effective relief

(d) Interstate judicial sys interest in obtaining the most efficient resolution of the controversies

(e) Shared interests of the states in furthering fundamental substantive social policies

4) Should the D reasonably anticipate being hauled into court? (Kulko)
3. In Rem personal jurisdiction: - Personal jurisdiction based on attached property belonging to the D that is part of the dispute (real estate action, ect..)

a. the connection between the litigation and the property always grant minimum contacts

b. Federal in rem jurisdiction is Under 28 USC sec. 1655:  

4. Quasi in Rem personal jurisdiciton:  personal jurisdiction based on attached property owned by the D that is not part of the dispute. §304(a)(4) – A court may exercise in personam jurisdiction over any person who owns, uses, or possesses any real property situated within the state
a. Constitutionally limited in that min contacts still must exist – Shaffer v. Heitner: Deleware Greyhound stock.

b. Used today when the D falls in the ‘gap’ where there are constitutional min contacts but the long arm does not reach the D (Banco Ambrosiano case- NY precedent allowing QIR)

c. D not bound personally, court only has power to render judgment upon the property 

d. The owner must have an opp to be heard

e. In Personam vs. QIR 

1) Damages and res judicata are final / may sue again for more damages

2) Judgment may be enforced against any of the loser’s assets / may only be enforced against the res attached.

5. Full Faith and Credit Clause:  Under Article IV of the Const and sec. 1738:  subject to certain exceptions, the courts of a state must enforce the judgments rendered by the courts of any other state.  It does not apply when the court which issued the original judgment lacked either subject matter or personal jurisdiction.  (see exception next page)

1) Exception: If PJ was improper, and the court issues a default judgment, than you can go back and challenge – not entitled to FFC.

6. Special cases
a. Federal Long Arm: 4(k) (still check constitutionality ½ of the PJ test. 
b. Usually 4(k)(1)(a)  Where ever the state’s can serve process, the fed courts gets PJ.
c. Exception:  100 MILE BULGE.  When 1 court can’t get juris over everyone necessary to resolve a dispute.  If the party that you can’t get jurisdiction over someone who lives within a 100 miles – good for major metro areas.  Fed court can take jurisdiction beyond the state so long as it’s within a 100 miles of the court house.  Inconsistent with the Erie policy – allows higher juris than the state’s permit.  (LIMITS:  to parties joined under 19 & 19 joined parties and NOT orig. D’s) Rule 4(k)(1)(B):  
d. Exception:  under STATUTORY interpleader – NOT RULE interpleader.  Allows for nation-wide personal jurisdiction. Rule (k)(1)(C)
e. Exception:  special statutes under 4(k)(1)(D) 

f. Exception:  nationwide contacts.  Limited to suit under FEDERAL QUESTION when a D is not subject to the personal jurisdiction of ANY state, a fed court may still take juris over D if D’s contacts as a whole with the nation are sufficient to make jurisdiction constitutional.  Rule 4(k)(2)
i. What are the Constitutional limits:  must be minimum contacts with the USA (what the min is unclear….but, 5th amendment Due Process clause applies – how it applies is unspecified.

g. Under IR & QIR in fed courts:  

i.  1655 and FRCP 64 confer power of attachment in fed courts.  4(n)(1):  allows in rem juris.  4(n)(2) allows QIR juris.  

III. Venue

A. Venue is separate from jurisdiction must be satisfied independently and can be proper even where there is no jurisdiction.  

B. Venue can be waived at the very beginning of the case.  Also, if venue was improper and you default it’s still binding.  You waive venue if you default. (FFC applies.)

1. General Venue statute 1391:  

2. The statute:

a. Is this a diversity:  (1) can bring where D lives if all Ds in the same state / corp anywhere there is PJ; OR dist where

sub part of events etc. gave rise to the clam happened or sub part of property that is subject of the action; OR – last resort if can’t get (1) or (2): where D is sbj to personal juris at time action is commenced if there is no dist where MAY OTHERWISE be brought.  

b. Anything else besides solely diversity:  Same as (1) and (2) above OR – last resort if can’t get 1 or 2:  (3) judic. dist in which any D may be found if there is no dist in which the action MAY OTHERWISE be brought / presence.

(1) Transitory presence issues: (might get venue under b(3) where you have only transitory presence.) even though transitory presence doesn’t give pj.

c. D that is a corp deemed to reside in any dist in which has pj at the time action is commenced.  Where more than one dist in that State, it’s deemed to reside in any dist in that state within which contact sufficient for pj if that dist were a sep State And if there is no such dist, the corp deemed to reside in the dist within which has most signif. contacts. (always start with assumption that there is PJ in the whole state.)

d. Aliens can be sued anywhere.

C. Transfer for a wrong venue:  1406

1. Dist court has a case where venue is wrong may dismisses or, in the interest of justice, transfer such to district where it should have been brought.    

2. If venue is waived, no impairment of the jurisdiction.

3. Court will apply the law of the transferee court – not the transferor b/c it was there incorrectly to begin with.

D. Forum Non Conviens:  1404  (NY 327)

1. For convenience of parties and wits, DC may transfer any civil action to other district or division where it might have been brought.  PJ and SMJ req’d.

2. Transferor court need not have personal juris.

3. Conviens factors:

a. Is there another forum at all

b. P’s choice of forum

c. Where is the evidence

d. Where are the parties

e. Where are the witnesses

f. Access to the site

g. Where the dispute can be resolved in one case

h. Whether the court will apply its own law or an unfamiliar body of law

i. Whether the locality has any interest in the litigation

j. Even with a forum selection clause, the court selected can decide that they don’t have an interest in it and move on forum non.

4. Transfering:  

a. To go from a fed ct to another fed court use 1404

b. Only to a court where it could have originally been brought.

c. The transferee court applies the same law that the transferor court would have applied.

E. Challenging the Forum:

1. By special app in some state courts

2. In Fed courts – D must respond by answer or motion to coplaint within 20 days of service (unless service waive – 60 days) 

a. 12(b) defenses of improper venue – must be made in the 1st response or waived.  

IV. Notice

A. Derived from the due process clause:  Notice must be reasonably calculated to apprise the interested parties of the pendency of the action and afford them an opportunity to present their objections is required per the due process clause. 

B. Generally must be mailed to concerned parties

C. Posting on doors is probably unconstitutional – people rip stuff off. (Green v. Lindsey)

D. By publication only acceptable when:

1. In rem or quasi in rem

2. OR for persons missing or unknown

E. Class action P’s entitled to min due process protection – P’s must receive first class mailed notice allowing them to opt out of suit (Phillips Petroleum)

F. Fed Dist court: Rule 4 (Roadmap for service)

1. Requires delivery of summons AND a copy of the complaint

2. Can be made by any non-party age 18+

3. If it’s not in person (it’s mailed), P must mail 2 copies of summons with the complaint to the D and request that the D return a waiver of service. If D refuses to comply with the request, than the D assumes the cost of service. If P doesn’t get the return waiver, in 30 days, must proceed with other methods of service.  

4. The D has a duty to minimize the service costs.

5. HOW TO SERVE:

a. In accordance with the state law of that forum (4)(e)(1) OR
b. Service may be in person, made to an agent, to dwelling house and usual place of abode with a person of suitable age and discretion then residing therein, (4)(e)(2)

c. Service to foreigners may be made by obtaining a waiver of service of process  & following int’l agreed means 4(f)(2) &(3)

d. Kids and incompetents fall under state law. 4(e)(2).

e. Corps and unincorp. assn. by delivery of a copy of the summons and complaint to an officer, managing or general agent, or to any other agent authorized. 4(h)(1).

f. In rem or quasi in rem over title of property under 1655  an order to appear, “shall be served on the absent D personally if practicable wherever found and also on the person or persons in possession of such property if any.”  Where personal service is ot practicable the order shall be published as the court directs, not less than once a week for six consecutive weeks.

g. Quasi in rem based on seizure of assets within juris in accordance with the law of the state in which the fed dist court sits. 4(n)(2).

h. Special federal statutes:  there are a few statutes providing for nationwide juris in suits brought under them.  Fed anti-trust; securities suits, and state law interpleader. So nationwide service req’d.  

i. Foreign defs:  4(k)(2) foreigners with insufficient contacts with any single state to estab in personam may be subject to suit in fed court on fed law q if sufficient contacts.

j. Bulge Jurisdiction:  3rd party def’s impleaded under Rule 14 and additional parties needed for just adjudication under Rule 19 may be served and brought within the juris of the DC so long as they are within 100 miles of the courthouse. 4(k)(1)(B).

k. Default judgments:  can be set aside upon proof that there was no service, but this is an expensive and time-consuming process.  SC held that violates due process to require that a D show a defense on the merits as a condition of setting aside a default judgment.

l. Waiver of Service:  P may notify a D (indiv, corp etc,) at commencement of action and request waiver of service Rule (4)(d)

(1) doesn’t waive venue or jurisdiction)

(2) Avoids costs of service & if waiver refused, imposition of service costs

(3) 60 day period to serve response (usually 20)

m. Tolling Rules:  diff.  in fed court whether is brought under state or fed law.  Action starts with filing and service must be within 120 days of that filing. (Fed law).  If based on state law, tolling rules of state in which DC sits apply.

n. Misnaming:  if the D is an individual and misnamed, but sent to the right guy, the statute of lims. is typically tolled as of the time of the filing of the suit or of service, depending on which governs in the state.  Misnamed corps – no tolling (Fortune Mag. Case)

V. Selection of Law (When the Federal and State laws conflict on Procedure - Erie Doctrine)  

A. Only concerns diversity questions and state claims in federal court on supplemental jurisdiction.

B. Issue is whether federal judge must apply state law on an issue

C. Case summaries:

1. Black & White taxi:  paved the way for Erie:  P couldn’t take adv. Of own federal laws – inequitable administration of justice through forum shopping.

2. Erie v. Thompkins:  the federal court must apply state substantive law per the Rules of Decision Act (section 1652) – probably based on 10th am.   Pre-Erie, state common law was not applied in federal diversity cases (Swift). Twin aims of Erie:  forum shopping & inequitable administration of justice.

3. City services oil (1939):  the supremes say that the burden of proof on party attacking a title is on party attacking per state substantive law.  (SC decides that burden of proof is substantive)

4. Klaxxon v. Stentor Elec.:  extends Erie- The state conflict of law rules must be applied by the courts and must conform to the state laws in which they sit. (promotes vertical uniformity of laws)

5. Commissioner v. Bosch:  The fed court may disregard lower court decisions and decide how the higher court would rule (by looking at dicta, atty gen opinions, admin agencies, restatements, treatisies, etc.)  Certified question, if statute allows, may be sent to highest court to be decided and may be rejected by state supreme court or decided, and is sent back to the federal court.

6. Szantay v. Beech (1965) (alt. Test that Sovern likes):  only departed from state procedural provision for federal provision when application would not substantially effect the outcome of the litigation, unless there are affirmative countervailing fed considerations.

7. Palmer v. Hoffman:  contributory neg. is substantive (state law).

8. Guaranty Trust:  Outcome-determinitive test:  if the outcome would be substantially diff in applying state or federal law (on a substantive / procedural question) than state law applies.  The outcome should be the same as if it were tried in state court.  Statute of limitations is outcome determinate substantive – state law.

9. Byrd v. Blue Ridge (1958):  Byrd balancing test:  balancing the significance or substantive character of the state rule with the likelihood of diff outcomes against the federal policies or the federal rule.  (jury trial issue v. no jury trial – app’d the fed rules as per 7th am. Instead of state rule not allowing jury trial) – 1st case post Erie which goes for Fed. Law instead of state law.

10. Hanna v. Plummer :  federal law trumps state law (supremacy clause).  Based on the Rules Enabling Act. (sec. 2072)  Under 

fed rules substituted service was OK in Hanna but not OK by state law.

D. Roadmap to Erie:

1. Is there a federal statute, treaty, or constitutional provision on point?

a. Is the statute procedural, or in the gray area? (if in procedural or gray area it’s constitutional and within Cong.’s power to create so it must be complied with – if in the substantive area, it’s not within Cong.’s power to create Constitutionally, so doesn’t apply.  

b. Based on Supremacy Clause Article 6 of the Constitution. 

c. Stewart V. Ricoh:  that (USC 1404) which is “arguably procedural” should be applied over the state law.  

d. Is the conflict with the state law only indirect:  Indirect conflicts can still prevent application of the state law. 

i. Does the federal rule implicitly control the issue, leaving no room for the operation of the state law? Are the purposes co-extensive? Compare the operation of the rules (mandatory/discretionary) Burlington Northern v. Woods.  

2. Is there a Federal Rule of Civil Procedure on point (Rules Enabling)?
a. If yes, make sure that the Rule does in fact apply.  
b. In interpreting the Rules, use their ‘plain meaning’ – means don’t torture the rules so that can apply how you want them, or vice versa.

c. Do they directly conflict? Indirect conflicts can still prevent application of the state law. 

i. Does the federal rule implicitly control the issue, leaving no room for the operation of the state law? Are the purposes co-extensive? Compare the operation of the rules (mandatory/discretionary) Burlington Northern v. Woods.  

d. If a rule applies, ask if it’s within Congress’s power under the Rules Enabling Act. (Hanna)

i. To do that, ask which circle it’s in (procedural/ substantive) Grey area within Cong’s power.

ii. Procedural or gray area? Ask whether: (Rules are substantive if they if they “characteristically and reasonably affect people’s conduct at the stage of primary private activity” per Hart and Wechsler.  Rules are procedural if it is “designed to make the process of litigation a fair and efficient mechanism for the resolution of disputes” per Dean Ely

e. If the Rule is within Cong’s power, then ask if it’s within the power Congress delegated to the Supreme Court under the Rules Enabling Act.  

i.  The Rules E.A. gives the court the power to make rules that are procedural but that don’t enlarge, modify, or abridge substantive rights.  Grey area here tricky. Burlington Railroad said: (DICTA) Under rules Enabling, some rules within the gray area are within Cong. Power if rule reasonably necessary to maintain the integrity of the system of rules.  Remember, there is a presumption that FRCPs are going to be constitutional since the are drafted by supreme court justices.  Even if is incidentally substantive, they are OK if they are to preserve the integrity of the federal system.  
ii. If it does enlarge, modify, or abridge a substantive right, than you go with the state law. It very seldomly will do this if it’s procedural, but it could potentially happen that it conflicts with some substantive state policy.  I.E. FRCP which talks about recovery of attorney’s fees or the right to claim attorney client privilege regarding a certain topic.
3. Is there a federal practice on point (Rules of Decision Act Question)?

iii. If yes, does it conflict with state law?  If no conflict, no prob. - go with the Fed. Law.
iv. If there is a conflict, use the twin aims of Erie to figure out if the rule is substantive or procedural:  
1)  Will it promote forum-shopping OR
2) Will it lead to the inequitable administration of the law. (later renamed the Outcome Effective Test in Gasperini).       
v. If it is procedural under the twin aims, than you go with the Federal Law- if it is substantive under the twin aims, go with the state law.  
vi. If the procedure is substantive and state law should apply, but the fed courts have a very strong policy for application and the state law has a weak policy for applying use the Byrd Balancing test:

1) Is there an important federal policy that outweighs the substantive character of the state law and it’s outcome determinativeness?  Very unlikely that this will be used, but it could happen.
4. Choice of Law Rules:  Which state’s law should you apply when there is a question?

a. Klaxon- the federal court must do whatever the state court within that state would do as per the State’s own choice of law rules.

b. i.e. if State X applies the law of where the cause of action arose, then a federal court in State X should apply that state law as well.

i. Conflict of law rules are considered substantive.

5. Where does the State have to apply the Federal Procedural laws? Reverse Erie – 

a. In cases that have concurrent jurisdiction, a state court can hear a federal question case if the Def. does not remove (usually – see concurrent jurisdiction).

b. A state court cannot decline jurisdiction of a case, which is based on federal law rather than state law.
i. EXCEPTION:  If a state court has a valid excuse for not hearing the case and the excuse would apply in any other case that was the same except that the rights don’t come from federal law (i.e. forum non conveniens)

c. In general, a state court must apply federal substantive law when it’s adjudicating a federally created right.

d. For cases that arise under Federal Law state courts must apply federal substantive law. Not settled whether a state court has to apply federal procedural law

i. Dice v. Akron- For cases heard in state court about the Federal Empl. Liability Act, FELA, the state court does NOT have to use federal procedures
j. It is not clear as to whether this decision is limited FELA cases or not.

VI. Pleadings:

A. Purposes of Pleadings

1. Give notice to the court




a) Right to Jury




b) Basis for Subject Matter Jurisdiction




c) Venue

2. Give notice to the Δ




a) Constitutional requirement 




b) Policy reasons

3. Serve as a permanent record and as a basis for Res Judicata




a) Not always good at serving this purpose because of amendments

4. Narrows the issues to be tried




a) May eliminate cases altogether

B. Burden of Pleading – who has the obligation of pleading a particular thing

1. Example:  which party has to bring up that the statute of limitations has expired

2. If it is not pleaded, it is not an issue

3. Rule 8(c) – Δ has the burden of pleading affirmative defenses must do so in the answer or loose the right to plead it at all.

     C.  Burden of Proof – who has the obligation of proving a particular thing

1. Burden of persuasion – proof that a fact is so or is not so by a preponderance of the evidence

2. Burden of production (burden of going forward) – Burden to put evidence on a certain point

3. For purposes of Erie, burden of pleading is procedural and burden of proof is substantive
a) whoever has the burden of production and cannot put on evidence will lose (makes a big difference in the outcome)

4. Usually, the party that has the burden of pleading has the burden of proof

D.  Rule 7 – Pleadings allowed

1. Complaint

2. Answer

3. Counterclaim

4. Reply to a counterclaim

E. Complaint (Rule 8a)
1. Requirements:




a) Statement of SMJ (see Form 2) Not PJ

b) Short and plain statement of the claim showing that the pleader is entitled to relief

c) Demand for judgment for the relief

2. Special Matters have to be pleaded with particularity



a) See Rule 9(a)-(h): 




b) 9(b) – Fraud





1) Short, plain statement is not enough

2) Courts look with disfavor on fraud cases and want to make them as difficult as possible to bring b/c the allegation itself may cause harm.

3) Time, place, contents of misrepresentation and person who made them must be averred (Stromillo v. Merrill Lynch).




c) 9(g) – Special damages
1) Damages which, are the natural but not necessary result of the wrong, must be specifically stated

2) Δ cannot expect them and would not have reason to know about them if they were not pleaded specifically

3) In Defamation, all damages are special

4) Statutorily or by the nature of the tort can require that all the damages are special damages.
d) Case based on a Fact:  If a π intends to base his case on a fact, it must be pleaded

1) Example:  A π basing his case on negligence per se must plead it so that the Δ will know how to prepare a defense

3. A court will read the complaint in a light most favorable to the π

a) π does not have to state a cause of action, but he must STATE A CLAIM UPON WHICH RELIEF COULD BE GRANTED
4. Rule 11 – Sanctions for frivolous lawsuits

a) Representations of the Court. In submitting a motion, attorney is certifying that to the best of knowledge, information, and belief, formed after an inquiry reasonable under the circumstances

b) Sanctions will apply when it is not reasonable for the attorney to make the mistake (violations of subdivision (b)). P. 42. Rule book

1) harassment or cause unnecessary delay or needless increase in $ of litigation, claims etc. are warranted and non-frivolous, allegations have support, and denials of fact are warranted b/c…

1) Party cannot file a motion for sanctions with the court until 21 days after the other party knows of the intent to file the motion (communicate to them in advance). A court may enter an order describing the conduct that violates subdivision (b) (see above) on its own initiative

2) In imposing sanctions, a court must take into account what is sufficient to deter repetition of such conduct or comparable conduct by others similarly situated

3) Courts do not have to impose sanctions, but if they do, the sanctions can be:


i. payment of a fine to the court

ii. payment of other party's reasonable attorney's fees


iii. non-monetary sanctions

5. A defense may be (accidentally)  built into the complaint

a) Example:  Complaint bases SMJ on diversity and also states that the parties are not diverse

b) This may not be a complete defense; may be overcome by the evidence

c) Unless you also allege a defense to the defense, you may be demurrered or dismissed.

6. Demand for Relief (wherefore clause – must plead what you want and from whom you want it) 




a) Rule 54(c) 

1) A judgment can be different from that which was demanded in the complaint. On a Default judgment you get exactly what you asked for..  

b) Rule 8(a)(3)– a π can ask for relief in the alternative or of several different types of relief

c) Injunctions– A court can grant money damages if the facts do not support the injunction but it still believes that the π is entitled to some relief
d) Entitlement to Jury Trials– Party is entitled to a jury trial where he seeks money damages, but not an injunction

VII. Answer (Rule 8b) 

1. You MUST Respond to each allegation of the complaint

2. Three possible responses in an answer




a) Admission




b) Denial




c) Lack sufficient information (DKI) 

3. Admission

a) Must contain any affirmative defenses listed in Rule 8(c) or objections listed in 12(b) motions or (Form 20) – they may be waived. (i.e. statute of limitations).

b) Rule 8(e)(2) – Defenses may be pleaded in the alternative, even if incompatible with each other.  But if they’re frivolous, than you could lead to Rule 11 sanctions.  

4. Denial (Rule 8b) 

a) General Denial – Simple statement where "Δ denies each and every allegation in the complaint"

1) qualified general denial – "Δ denies each and every allegation in the complaint except paragraph 1..." (cause paragraph 1 is smj).

b) Specific Denial – admits allegations that are true and refutes those challenged as untrue (i.e. Admits paragraph 1; Denies paragraph 2)

c) Any allegation not denied is admitted except as to damages. 

d) An argumentative denial is an admission “you were smoking” resp:  “I don’t even like smoking.”

e) Negative pregnant – denial with an admission (i.e. not denying the entire allegation)


1) Example:

In complaint → Δ acted like a total maniac and assaulted π

In answer → Δ denies acting like a total maniac (since he has not denied assaulting π, it is deemed an admission)

5. (DKI) Lack Sufficient Information 

a) If a party does not know if the allegation is true or false, he can DKI it (lacks sufficient information).

b) A DKI constitutes a denial if the Δ used reasonable effort to investigate the allegation and is responding in good faith.

c) If the allegation is something that is within the Δ's knowledge, then it is deemed an admission.

d) If the DKI  is not proper cause it was within their knowledge, than it is deemed an admission. (David v. Crompton)

6. Motion for a More Definite Statement (Rule 12e)– If a complaint is so vague that the Δ cannot frame a responsive pleading, he may make a motion for a more definite state.
a) Usually, a party can find out this information through the discovery process 

b) If adversary is disabled, motion may not be useful. Failure to comply with this motion may lead to a motion to dismiss

7. Motion for 12(b) see below! May be made before an answer.
8. An answer must be filed 20 days after the service of summons and complaint (Rule 12a) EXCEPT:  

a) If service has been waived, then 60 days after the date when the request for waiver was sent

b) If a Δ makes a Rule 12(b) motion against the complaint and it is denied, then 10 days after denial

VIII. Amendments of the Pleading (Rule 15)

1. 15(a) – π is allowed to amend once before a responsive pleading is filed, as a matter of law.

a) Does not really make a difference because defendant has not prepared anything yet

b) Motion to Dismiss (12)(b)(6) – not a responsive pleading; π can still amend after a motion to dismiss is filed but before an answer is filed

2. If a responsive pleading has been served, amendment is allowed with permission of the court or permission from the adversary (Rule 15)(a)

a) "Leave [to amend] shall be freely given when justice so requires."


b) When will a leave to amend be denied?

1) If a party has amended numerous times already (i.e. if π has not been able to state a claim for which relief can be granted in 3 amendments, maybe it is because there is no claim for which relief can be granted)

2) If the adversary would suffer prejudice as a result of the amendment (i.e. witness that was deposed has left for another country and the complaint is amended with a new claim and Δ no longer has access to that witness to ask her more questions)

i. 15 (b) – Court could grant a continuance to solve the problem of prejudice

3) Oversight by a party; some courts hold that amendment should be allowed, others hold it should not be allowed

5) Convenience. If amendment is really a second case, the court may not grant the amendment

c)  Defendant has a right to amend once within 20 days of serving her answer.  

3. A court must have SMJ over the amendment




a) If a court does not have SMJ over the amendment, it can:





1) Deny the motion to amend





2) Allow it and then move to dismiss for lack of SMJ

4. Amendment During and After Trial

a) Amendment may be allowed during trial if the party can prove that the adversary had notice about what the party is moving to amend

1) Example:  Evidence of the claim was presented at depositions, interrogatories, etc.

b) Rule 15(b) – When issues not raised by the pleadings are tried by express or implied (other party does not object to the presentation of that evidence) consent of the parties, they shall be treated in all respects as if they had been raised in the pleadings.

1) If a party does object, then the pleadings are not amended and the new evidence cannot be admitted
5. Statute of Limitations and Relating Back- How to get around the Statue of Limitations:




a) Policies Behind SOL





1) Prevent the use of stale evidence





2) Give peace of mind – “repose”

b) When can the same π change the claim or add another claim after the S of L has expired. In other words, when does an amended complaint filed after time has run so related to the claim that was filed before time ran that we deem the amended complaint to be filed before time ran?

1) Rule 15(c)(1) – An amendment of a pleading relates back to the date of the original pleading when 

i. (1) relation back is permitted by the law that provides the SOL applicable to the action OR

ii. (2) the claim or defense asserted in the amended pleading arose out of the conduct, transaction, or occurrence set forth or attempted to be set forth in the original pleading

ii. Relates back – changing the basis of jurisdiction, venue, request for damages, theory on which he sues – always relate back b/c always same transaction.

iii. Humphries: negligent death of husband in car accident – 2nd 

2) Check to see if it frustrates the policies behind SOL

c) When can a new party be added after the SOL has run?





1) Rule 15(c)(3) – Relation back is allowed:

i. if the party to be added had sufficient notice of the institution of the action so that a reasonable Δ would have collected evidence, AND

ii. if the party to be added knew or should have known that, but for mistake concerning the identity of the proper party, the action would have been brought against that party

iii. Never forget that you need (2) the claim or defense asserted in the amended pleading arose out of the conduct, transaction, or occurrence set forth or attempted to be set forth in the original pleading

2) Check to see if it frustrates policies behind the SOL

i. X knows that he was involved in the occurrence. He knows that the π is suing Y and should be suing him instead.

ii. Amendment should be allowed because he had notice and if it wasn't for the π's mistake he would have been brought in originally

iii. Knowing this, he should have been preparing to be brought into the litigation (does not frustrate policies)

d) Relating back (S of L)  is substantive for purposes of Erie

VII:  Sculpting the parties and claims of the lawsuit:  Joinder: 

those who can and those who must be included in the lawsuit and claims that can and claims that must be included in the lawsuit. Plaintiff has the right to sculpt the lawsuit.

a. Basic Joinder inquiry is: What is the Rule?, Rule threshold- i.e. what is the purpose and requirements of the rules?, Is it permissive or mandatory joinder?, Is there PJ?, SMJ?, Venue?

b. Two Purposes

i. Supports judicial efficiency and

ii. Avoids the possibility of inconsistent judgments on the same issue

c. Rule 20 Permissive Joinder of Parties
i. Purposes  (Puricelli case):

1. To promote trial convenience

2. Expedite the resolution of lawsuits

ii. Gives Plaintiff the ability to join multiple parties as Defendants when sculpting the lawsuit. Also gives Plaintiffs the ability to sue together against a common Defendant(s). (Rule 20(a)

iii. Requirements:  Roadmap
1. (1) The right asserted arises out of the same transaction, occurrence, or series of transactions or occurrences and

2. (2) There is a common question of law or fact regarding the right asserted

3. Must start with a real party in interest per Rule 17 (applies in all cases, not just joinder)

a. Purpose is to ensure fairness to the D (per NAGHIU):

i. By protecting the D from a subsequent action by the party actually entitled to relief

ii. By ensuring that the judgment will have proper res judicata effect

4. SMJ, PJ, and venue must be proper

5. If requirements are not met: Rule 21 Misjoinder – court or the party can remove them from the lawsuit.

iv. Used with Rule 13(h), Gives D the ability to join additional parties as Defendants to a counter or cross claim that the original Defendant is asserting against a P if a counterclaim or cross-claim is filed per Rule 13 first.

v. Not required under Rule 20 to sue with other P’s or for the P to join all the Ds.

d. Joinder of Claims:  counterclaims and cross claims

i. Rules 13 & 18 authorize counterclaims – that is bringing claims brought against opposing parties.

ii. Compulsory Counterclaims Rule 13(a) – (raise it or waive it)

1. Subject Matter Jurisdiction is usually built in under Supplemental Jurisdiction– If a counterclaim is compulsory, the same jurisdiction which supports the main claim will also probably support the counterclaim – except in diversity – check the Supp. Juris.

2. Roadmap to what is a compulsory counterclaim

a. The counter claim must ‘Arises out of the same transaction or occurrence as the original claim’.

b. Does not require the presence of third parties over which the court cannot get PJ.

c. Refer to the policies underlying the rule

d. Would it avoid repetitious claims?
3. Many facts overlap so it would save time and be logical to hear the claims together

4. Exceptions to Rule 13(a) (when a “same T or O” counterclaim is not actually compulsory)
a. Claims that are subject of pending litigation need not be asserted.

b. Claims are not compulsory (even if transaction related) if they require the presence of a third party over whom the court cannot acquire jurisdiction.

c. Claims are not compulsory when the original claim was based on in rem or QIR jurisdiction.

1) Exception to this exception is that if D chooses to  counterclaim here, any other counterclaim that meets compulsory requirements becomes “raise it or waive it.”

5. Extra stuff per Jeff’s outline:  Creates a possibility for a dfdt to chooses the forum

a. D brings a declaratory judgment action before the pltf can file suit

b. P then must bring her compulsory counterclaim in the same forum

c. Forces pltf to sue you in that forum

iii. Permissive counterclaims Rule 13(b)

1. Allows opposing parties to bring unrelated counterclaims.

2. Not required to bring them.

3. You probably wont get supp. juris cause no same nucleus of operative facts. 

4. Will almost always be ordered by the court to separate trial (Rule 42(b))

iv. Cross-claims against co-party Rule 13(g)  Cross claims are asserted by one party against a co-party.  (already named D(1) against already named D(2))

1. Arises out of the same transaction or occurrence
2. No such thing as a compulsory cross claim

3. But, If you assert a cross claim, if the other guy has any compulsory counter claims, he will be required to bring them because you are not officially opponents.
4. Check SMJ but cross-claims almost always have SMJ per supplemental §1367 (“same case or controversy) b/c of the demand for “same T or O”

5. Venue and PJ are non-issues.

v. Joinder of Unrelated Claims Rule 18(a)
1. May join as many unrelated claims as he wants to:  counterclaims, cross-claims, or 3rd party against an opponent.
2. But:  you need to have stated the original claim, a counterclaim, a cross claim, or a third party claim before you can use 18(a).

3. No same transaction or occurrence requirement
4. SMJ? (diversity or possibly supplemental if same comm. Nuc.?)

5. Venue?

6. This rule is permissive, but Res Judicata will often create a “raise it or waive it” situation anyway

vi. Amending counterclaims

1. Use Rule 15 to amend any counterclaims. The rules are the same as any other amendment except omitted counterclaims (which are per 13(f)):

a. Courts are generally flexible in adding omitted counterclaims

b. Minority Rule:  Counterclaims MUST be brought by the time the SOL has expired. There is no relating back under 13(f) for omitted counterclaims per STONER case.

c. Majority Rule:  Counterclaims should be treated as regular claims and should be allowed to relate back

e. Joinder of Parties:  Rule 14 – gives a defendant a limited right to implead new parties against whom she has claims related to the main action. D may bring in a person not yet a party to the suit who may be liable to her, for 

all or part of any recovery the P obtains on the main claim. Impleaded parties are liable to the D for ‘all or part’ of the P’s claim against the D. Works the same for a P counterclaimed against.

i. Rule 14 Third Party Practice (Impleader: Dragging a 3rd party into action for indemnity or contribution
1. Purposes:

a. Efficiency of hearing the related claims together

b. Avoidance of repeated suits or inconsistent judgments

2. In tort cases, a third party defendant is impleaded for contribution; a D often impleads an insurer seeking indemnification
3. Treated like an original suit re pleading, service, etc. and must comply with the pleading req’s under Rules 8-11 and service under Rule 4.  Also, 3rd party D must respond under Rule 12 (answer etc.)

4. A third party D may claim defenses against original P or third party P (b/c if either loses, third party D is not liable)

5. Not mandatory – can sue later for indemnity.

6. Requirements Roadmap:

a. Derivative liability – “involves an attempt to pass on to  the third party all or part of the liability asserted against the D” (this is a more narrow standard than “same T or O”) b/c not just same T or O, but actually derivative of the orig. claim. 

1) (once their in the suit tho, you (D1) can assert extra stuff against them  (D2) as per 18(a).

b. Proper SMJ (supplemental?, diversity J?)

i. Impled parties never destroy diversity or venue in the original suit!!  But need own indie SMJ – properly impleaded, can usually get supplemental.  Or if the $ is met and are diverse parties, can get diversity.  Or you may have a fed claim.

c. MUST have Proper PJ over the new guy

d. Venue is disregarded

e. Occurs within 10 days of answering the complaint without obtaining leave of court, but the court may refuse or separate main suit and impleader suit if:

i. Undue delay in seeking impleader

ii. Complicates main issues

iii. Potential P prejudice from sympathetic third party D.

7. Third party D may:

a. Implead further parties not already involved

b. File counterclaims against third party P

c. File cross claims against other third party D

d. May assert claims against the original P if “same T or O” as P’s original claim (and vice versa):  (Rule 14 6th and 7th sentence)

8. Original P may assert any claim against the 3rd party D arising out of same T and O.- so long as has independent jurisdiction – NO SUPPLEMENTAL juris available.  

9. If counterclaimed against, the original P may implead a third party per 14(b)

ii. Rule 19 Joinder of persons needed for just adjudication (mandatory)

1. (a) Necessary parties – D requests the court to make the P add a party; P must join additional party “if feasible”:

a. “feasible” = SMJ, PJ, and venue over additional party is proper

b. (1) Complete relief cannot be awarded in his absence, or

c. (2) the person claims an interest relating to the subject of the action and his absence may (i) impede his ability to protect the interest OR (ii) leave a current party subject to multiple obligations re the claimed interest.

i. If venue is improper and this party objects, he may be dismissed by the court

2. (b) indispensable parties – in short, carries a threat to the pltf that if he does not join an indispensable party then the entire claim may be dismissed. Roadmap:

a. Should party be joined if feasible per 19(a) threshold?

b. Does the court have PJ, SMJ, and venue?

c. 19(b) fairness factors (may be others) to decide whether court should invoke 19(b) threat of dismissal:

i. Party’s absence = prejudice to current parties?

ii. Can this prejudice be avoided or lessened by “protective provisions in the judgment, etc”?

iii. Will a judgment in this person’s absence be adequate?

iv. Will the pltf have an adequate remedy if the action is dismissed for nonjoinder?

iii. Rule 24 Intervenor – offers a nonparty the opportunity to get into the lawsuit, even if no other parties want him there

1. Requirements

a. Statutorily allowed, or

b. Per 24(a) as of right: 1. timely application, 2. he claims an interest, 3. disposition of the action may impair or impede, 4. his interest is not adequately protected by existing parties

2. Per 24 (b) if court says no to intervention, intervenor may appeal per “abuse of discretion” standard

3. Intervenor as of right (a) incl. Unconditional as per statute or  – see above – (b) 

4. Permissive intervenor (b) statute confers a condonditional right to intervene OR applicant’s claim or defense and the main action have a q of law or fact in common. – incl.  1 & 2. in (b- above)

5. For Fed Q – no problem

6. For Diversity

a. Diverse intervenor = allowed

b. If intervenoris not diverse:

i. Not allowed if intervenor is P

ii. Allowed if intervenor is D

7. No supplemental juris from P to D claims – see supp. above

iv. interpleader (Statutory §1335 or Rule 22)- see above.

VIII:  Class Actions: Rule 23

f. Main purpose:

i. efficiency for P’s, D’s, and the court

g. Pre-req’s:

i. What is required for certification:

1. SMJ

i. Fed Q – no problem

ii. Diversity:  

1. Most cases hold that named Ps and Ds are diverse, than it’s OK for diversity – have to meet juris $ (75Gs) – for total amount of $

2. Minority Rule per Zahn case: Every class member must claim the 75gs in damages.  

iii. Must satisfy all 23(a) requirements: pre-req’s

1. (1) Numerosity – got to have too many for joinder 

2. (2) Commonality – question(s) in common amongst class members (at least 2)

3. (3) Typicality – reps claim must be typical of the class- i.e. a rich person can rep a poor person so long as the claim is the same.

4. (4) Rep and lawyer will fairly rep the class.

iv. Must meet at least one of class action in 23(b)

1. Individual prosecution of sep actions would: (b)(1)(a) – i.e. voting rights 

dispute. (b)(1)(b)  - i.e. suing from a fund – later suits everyone fucked if depleted.

a. would create prejudice to non class.(a) OR

b. would create prejudice to class member.(b)

c. No notice necessary – but court can demand.

2. Injunctive relief class action (b)(2)

No notice necessary- but court can 

3. Mass torts (b)(3)

a. Common questions predominate:  i.e. whether a bus driver was neg = the common questions of passengers predominate

b. Class is superior way to resolve the dispute (as opposed to joinder etc.)

c. Notice issues:  the rep pays to give notice to all mems reasonably identifiable (per Eisen)

d. Members may opt out.

v. Atty’s fees in proportion to class recovery.

1. In some types of litigation the statute provides that if the D looses the case, the D has to pay the P’s attorney’s fees.  Many class actions are brought under this statute.  In this case, the court just sets the fees just as it would if it weren’t a class actions.  In other cases, where case brought under laws where this is not the case, ie. mass tort cases, P’s pay the fees questions arise as to whether P should have to pay the fee for everyone envolved in the case (a named P paying for the 50 unnamed p’s)?  who should pay the fees for the work that benefited the unnamed class members?  

ii. The court can break up claims into subclasses and treat each class individually

iii. Can immediately appeal if you don’t get class certification.

iv. Must have an identifiable class- neither too specific or vague.

v. The class reps must be members of the class.

vi. Settlement and Attorney’s fees:  it’s a desirable outcome in class actions.  Extra protections for unnamed parties of the class. (23)(e).Requires notice of the proposed move given to all members of the class in the manner that the court directs. Courts look at to decide if the settlement is fair and reasonable: can hold an evidentiary hearing. Amount in proportion to the amount that could be recovered if case went forward likelihood of P’s success- if likely to win, than higher cash expected. Whether people object. D will want to settle fee and damages at the same time.  When the D negotiates the settlement, the more the attorney gets, the less the class gets.  In this situation, the attorney’s interest is at odds with the class interest.  When a class action is settled, or D wins, some provision must be decided for the attorney’s fee. (Loadstar method)

XI. DISPOSITION WITHOUT FULL TRIAL (ways to make a case go away)

A. Rule 12b – Motions to Dismiss 

1. Filed before a responsive pleading is filed or in an answer

a) Lack of SMJ (12(b)(1))

1) Not waived if not asserted

2) Can have discovery before pleading is filed.




b) Lack of PJ (12(b)(2))

1) Waived if failed to raise at outset by motion or by answer




c) Improper venue (12(b)(3))





1) Can be waived





2) Waived if not in the first response

2) Transfer of Venue for convenience 28 USC §1404

3) Can transfer 28 USC §1406 (when venue is not proper) at courts discretion -  not to transfer

d) Insufficiency of process and service of process (12(b)(4), 12(b)(5))

b. often with 12(b)(2)

c. process – form of service; information

d. service of process – method of service; served on the wrong person

e. Waived if not in the first response

e) Failure to state a claim for which relief can be granted (12(b)(6)) 

f. Test of sufficiency of claim:  Whether when you give the P the benefit of every factual disagreement and factual inference, P has stated a claim upon which relief may be granted. – if No – than motion to dismiss granted.
g. Some courts hold that this is a decision on the merits and is 

accorded full Res Judicata effects if the Δ wins the motion unless the courts grants permission to amend the complaint and the π is able to state a claim. It’s never allows issue preclusion though.

h. Not waived if not raised (Keidatz case).

i. Cannot get rid of a case by a 12 (b)(6) motion simply because the judge does not believe the allegation is true.

j. Court gives every benefit of the doubt to the P. 

k. See 12(a) Timing for filing under 12(b) motion

1) By statute per 12(a)(1) OR

2) Must be filed within 20 days after being served with a pleading (claim, counterclaim, or cross-claim)

3) Exceptions: (All under 12(a): 

(i) If you waive service per 4(d)- you have 60 days from when the request for waiver was sent. OR 90 if served outside the US.

(ii) The US gov or agent has 60 days from day served of the officer or atty general.

(iii) If before a responsive pleading is returned, there is a motion, motion denied = 10 days in which to serve responsive pleading.

(iv) If 12(e) motion for more definite statement is granted = 10 days in which to serve motions to dismiss.

B. Rule 56- Summary Judgment
1. Goal of a summary judgment motion is to show that there is no genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter of law.

2. Same standard as directed verdict:  there is no way that a reasonable jury could find for the opposing party.  Easier in defamation, cause standard is higher. (Anderson v. Liberty)
3. Purpose of Summary Judgment
a) Save time and expense; no need for trial preparation and trial if there is no genuine issue of material fact

b) Discovery device

c) narrow the issues (56(d) allows partial summary judgment)

4. 56(e) – For a motion for summary judgment, a party must look beyond the pleadings

a) affidavits – sworn statements made on personal knowledge of facts that would be admissible at trial.

b) discovery material (if affidavits are unavailable)

5. Moving party has the burden of production; party opposing summary judgment may also submit evidence (burden to rebut.)

a) If neither party submits affidavits, should summary judgment be granted?

1) Yes, if party who would have the burden now cannot prove it now, chances are he would not be able to prove it at trial

b) An opposing party cannot rely on the pleadings. If the moving party shows that there is no genuine issue of fact, adverse party may not rest upon the mere allegations or denials of the adverse party's pleading, the adverse party's response, by affidavit or as otherwise provided in this rule, must set forth specific facts showing that there is a genuine issue of fact for trial

c) Attempting to discredit testimony is not enough to get to a jury. (Arnstein overruled)

6. If there is no direct evidence submitted, just inferences, if someone asserts an implausible position, they need stronger evidence that would otherwise be necessary (Matsushita v. Zenith).  

7. Motions for summary judgment are viewed in a light most favorable to the non-movant

a) Granting summary judgment on the merits is entitled to full Res Judicata effect – entitled to issue? & claim preclusion.

Federal courts use their own standards for summary judgment




a) Procedural for purposes of Erie

8. Form 19 – Example of Summary Judgment form

9. Rule 12(b)(6) and Rule 12(c) are motions challenging the sufficiency of pleadings but:

a) If π goes beyond the pleadings and submits affidavits with one of these motions, it ripens into a motion for summary judgment (Rule 56).

b) 12(b)(6) motion for failure to state a claim for which relief can be granted or 12(c) motion for judgment on the pleadings plus affidavits →Rule 56 Motion for Summary Judgment

c) This means that an adversary must respond with Rule 56 materials; CANNOT rest on the pleadings.

10. Summary judgment is the same standard as a directed verdict 

11. Basically in summary judgment:




a) rarely granted to the party with the burden




b) tougher in tort than in contract

c) NEVER resolve an issue of fact on summary judgment → issue of fact → must deny the motion

C. Miscelaneous Dispositions without Trial

1. Dismissal of Actions (Rule 41) – applies to any claim, counterclaim, or cross claim.

a) Voluntary dismissal by P

(a) 41(a)(1)(i):  Plaintiff may voluntary dismiss before D serves answer or motion for summary judgment.

(b) 41(a)(1)(ii):  Plaintiff may voluntarily dismiss without prejudice if D agrees by stipulation (2nd time this happens = judgment on the merits)

(c) 41(a)(2) by leave of the court – without prejudice. – usually not a judgment on the merits. But it is if the court says it is.  

b) Involuntary dismissal for the Defendant: Rule(41)(b)

(a) 41(b) Involuntary dismissal of P for failure to prosecute or comply with FRCP or court orders.

(b) All involuntary dismissals are judgments on merits EXCEPT:

(1) Dismissals for lack of juris.

(2) Improper venue. 

(3) Failure to join a party per rule 19.

(c) Purpose is to spare the D from having to put on a defense more than once (Saylor case).

2. Default judgment (Rule 55)

a) Party has failed to plead or otherwise defend

(a) Not a judgment on merits (wont apply for claim or issue preclusion.)

(b) Procedures:

(1) 55(a) Entry of default: If the D appeared but did not file an answer – he’s given at least 3 days notice prior to the default hearing. Relief for 55(c) sets aside 55 default.  

(2) 55(b) Judgment of default:  limited to amount stated in the pleadings 55(c). The relief is per 60(b) – mistake, inadvertence, etc.

3. Settlement: at any time during a proceeding.

a) Non class actions:

(a) parties settle out of court – not court intervention

(b) You can stipulate a consent judgment (parties) as part of the judgment – gives the consent judgment res judicata (usually not issue preclusion, but this is stipulated as well).

b) Class actions – 

(a) Court must approve per 23(e) – see above.

XII:  Discovery:

A. Interests in Discovery

1. Goals of Party Seeking Discovery




a) Gather information to help your case




b) Gather information about adversary's case to avoid surprise




c) Narrow the issues




d) Obtain necessary admissions to get summary judgment

2. Party Resisting Discovery

a) Withhold information that may be damaging to you (and avoid summary judgment.

b) Give information about the strength of your case (encourage settlement)

c) Narrow the issues but not your issues.

3. Court's interest




a) Does not want to decide discovery motions




b) Wants judicial process to run smoothly 

4. Societal Interest




a) Limit the costs of the litigation

5. The Two main questions to ask in discovery:

a) What information do you want to learn or establish.

b) What tool are you going to use to do that?
B. Scope of Discovery:  Rule 26(b) – Parties may obtain discovery regarding any matter not privileged, which is relevant to the subject matter involved in the pending action

1. Must be relevant to case; can be inadmissible at trial → must lead to information that will be admissible 
C.  Mandatory disclosures (per 1993 amendments)

1. Listed in Rule 26(a):

2. Created a lot of objections – automatic disclosure of information that adversary did not know about

3. Permitted local courts to opt out of required disclosure rule

4. Made limitations easier – less requests because of more required disclosure

D. Interrogatories (Rule 33) – questions submitted opposing party which are answered under oath 

1. Not always helpful; drafted by attorneys; answers are often slanted



a) 30 day time period to respond; a lot of time to prepare answers

2. Identification interrogatories – asks a party to identify names, dates, etc. 

3. Contention interrogatories – "state the basis for the contention that the Δ was negligent." Not very useful.

4. Substantive interrogatories – often get rejections because it would be too burdensome to answer (Example: state all that was said at the meeting of Jan. 10)

a) Rule 33(d) – Option to Produce Business Records


b) Rule 26(e) – Supplementation of Disclosures

1) Must supplement interrogatories with any new information you acquire

5. Only 25 interrogatories allowed without leave of court or written stipulation per Rule 33(a).

6. The information need not be admissible at trial so long as it is reasonably calculated to lead to information that is admissible (Rule 26(b)(1))

E. Production of Documents (Rule 34)

1. Protective Orders Rule 26(c) – you may make an order which justice requires to protect a party or person from annoyance, embarrassment, oppression, or undue burden or expense.

2. A party cannot "mess up" documents to confuse an adversary (Rule 34b)

3. Court requires disclosure of witness identities and documents or other exhibits at trial 30 days in advance. 26(a)(3)
4. Work Product Rule 26(b)(3)– An attorney does not have to disclose material prepared in anticipation of litigation or for trial, unless there is substantial need of the materials and the party is unable to acquire the materials without undue hardship

a) Without the rule, attorneys would be discouraged from putting anything down in writing

b) Discourage piggybacking – lawyers should do their own work

F. Depositions (Rule 30)

1. Purposes:




a) get an adversary's answers without the attorney




b) see if adversary is a good witness




c) promotes settlement

2. 30 (b) – Notice of Examination:  General Requirements; Method of Recording; Productions of Documents and Things; Depositions of Organizations; Depositions By Telephone

3. At deposition, a party can object to preserve the right of objection at trial, but still allow a client to answer or object and direct a client not to answer

a) On objections to form, an attorney cannot direct client not to answer

b) On objections to privileged information, an attorney can direct a client not to answer

4. A party is not limited to deposing other parties; can depose non-parties

a) Can demand depositions or documents from non-parties by subpoena

5. Limited to 10 depositions – and anything after that you need leave of the court or written stipulation of the parties (Rule 30(a)(2)(a))


6. Using Deposition at Trial (Rule 32)

a) 32 (a)(1) – Use depositions to show a party said something to contradict or impeach the testimony

b) 32 (a)(2) – Adversary may use any deposition (parties and non-parties) for any purpose

c) 32 (a)(4) – Adversary may use his own deposition, used by the other party, in context

d) 32 (a)(3) – If deponent is unavailable at trial

e) 32 (d)(3)(a) – A party can object at trial to use of deposition on the ground of form and the ground of relevance

G. Sanctions

1. Motion to compel discovery- Rule 37(a)

2. If other side still does not comply with discovery order, you can go for sanctions under Rule 37 (b) – failure to comply with order

a) When dealing with a non-party, you cannot bring sanctions without a motion to compel discovery 

b) 37 (d) A party does not have the power to object to a motion to compel if she did not file a motion for protective order

1) Not the custom; courts will address an objection even if the motion for a protective order was not filed (better practice is to make a motion for a protective order)

H. Request to Admit- Rule 36

1. Things you want to use at trial that both parties would admit



a) saves time



b) documents must be authenticated

c) allow you to ask adversary to admit certain facts or that documents are authentic

c) After a request to admit, adversary gets 30 days to answer. If no response from adversary, facts or documents are admitted

1)  If adversary objects, she must give reasons for her objections 





i. Helps you see adversary's arguments

2. 37 (c) (2) – Sanctions if fail to admit something that you should have

XIV:  Pre Trial Conferences

A. Pre Trial Conferences: (Rule 16)

1) General Purposes:

a) Managing cases: To cut down discovery time

b) Facilitate management of the cases 

c) Get cases ready for trial – scheduling and planning

d) Final conference is a way for the parties to tell court and ea other what will happen at trial.  (Usually will enter in a pre-trial order which lays out the parameters of the trial.)  reduces the capacity for surprise.  

e) Promotion of settlement.  

2) Power of the court:

a) Rule 26(f) pre-pre-trial conference:  

(i) to make or arrange mandatory disclosures

(ii) to develop a discovery plan

(iii) The plan from this meeting must be submitted within 14 days

(iv) Conference must be held 21 days before scheduling meeting

b) Rule 16(b) Scheduling & Planning Meeting: see rule 16(a) and 16(b) for the purposes.  Schedule should not be modified after the meeting without good cause and by leave of the district judge.

c) Rule 16(c) Pre-trial Conferences (any)
(i) the court now has the ability to require a party to attend (if only by phone) so long as appropriate.  

(ii) No Shows- subject to the section 16(f) sanctions.

(iii) 16(c)(9) settlement is encouraged.

(iv) Final pre-trial conference previous to the lawsuit. 

(v)  Courts have adopted court ordered settlement discussions so that ea side can save face but still promotes settlement – no one has to cave.  

(vi) 26(a)(3):  Court requires disclosure of witness identities and documents or other exhibits at trial 30 days in advance.

XV. POST-TRIAL (and during trial)  MOTIONS

A. Motion for a judgment as a matter of law (Rule 50(a)(1) JMOL (directed verdict. (diff from summary judgment cause it’s pre-trial)

1. Motion is made at any time before the submission of case to the fact finder.

2. The major procedural device to test the sufficiency of the evidence is the motion for judgment as a matter of law (JML).

3. If there is no legally sufficient evidentiary basis for a reasonable jury to find for the party on that issue, than the judge may direct the verdict.

4. Requires specificity of the judgment sought in the law and the facts on which the moving party is entitled to judgment.

5. Same standard as a summary judgment

B. Motion for a judgment as a matter of law (Rule 50(b) JMOL (renewing motion after trial.) (Judgment NOV) (diff from summary judgment cause it’s pre-trial)

1. If the motion has been made under Rule 50 (a), than it may be renewed within 10 days after the verdict.

2.  Same standard as summary judgment.

3.  If granted it’s usually dealt with at the same time as a motion for a new trial (Rule 50(c))

4.  Denial of motion for JML:  rule 59(d)

C. Motion for a new trial – Rule 59

1. A judge may order a new trial if the jury verdict is against the weight of the evidence 

2. Standard:  A judge may grant a new trial if the evidence is against the great weight of the evidence.

3. Serves as a safeguard


a) Keeps people's confidence in the system

b) Reinforces the fairness of the judicial system. If there is a runaway jury, the judge can do something to retain fairness

4. Rule 59:  Motion for a new trial
a) A new trial may be granted on all or some of the issues for if the action was tried before a jury, which new trials have been granted in actions at law in the courts. – can open up the judgment and take additional information. (see 59(a)).

c) If there has been an action without a jury, any re-hearings that have been granted have heretofore been granted in suits in equity.  

b) Motions for a new trial must be filed no later than 10 days after the judgment 

c) Motion for a new trial may be based on affidavits 

d) The court can grant a new trial on it's own initiative

5. Rule 61 – Harmless is Error is not a basis for granting a new trial

a) In order to get a new trial, there must be evidence that the error affected the verdict.  If it doesn’t effect the substantial rights of the parties, than you don’t get a new trial.

D. Remitteur:  If the damages shock the conscious, then the court may force the party to accept the lower judgment or be subjected to a new trial.

E. Relief from judgment or Order:  Rule 60
1.  Clerical Mistakes:  may be corrected by the court at anytime of own initiative or on motion of any party and after such notice, if any, as the court order.

a. During pendency of an appeal, such clerical mistakes may be so corrected before the appeal is docketed in the appellate court, and thereafter while the appeal is pending may be so corrected with leave of the app court.

3. Mistakes; inadvertence; excusable neglect; newly discovered evidence; fraud:  on motion court may relieve from final judgment is there has been :  (1) mistake, inadvertence, surprise, excusable neglect (2) newly discovered ev which w/due dill couldn’t have been discovered in time for a new trial motion (3) fraud, misrep, or misconduct of an ADVERSE party. (4)judgment is void – lack of SMJ) (5) judgment has been satisfied, released or discharged or prior judgment was reversed or vacated or no longer equitable that the judgment (6) judgment may be opened for any other reason justifying relief from the operation of the judgment.  

a. With respect to (6)- usually used when:  (1) when a party fails to comply with a settlement agreement (2) fraud cases that do not fit within subsection 3 – i.e. your own lawyer frauded you. (3) loosing party fails to receive notice of the judgment in time to file an appeal.  

b. Can only use 6 if the judgment falls outside all the others.

c. You only get 1 year to file under 1, 2, or 3 or within a reasonable time for 4, 5, &6.
XVI. FORMER ADJUDICATION – CLAIM/ISSUE PRECLUSION

A. Res Judicata (Claim preclusion) 

1. General Principle:  When two parties have fully litigated a particular claim, and a final judgment has resulted, the claim may not later be relitgated by the loser

a) The first point at which a case can be Res Judicata is when judgment is entered.

1) Case is RJ even when it is on appeal



b) Effects of RJ

1) Prevent re-litigation of the same issue

2) Prevent litigation of issue for the very first time if the issue could have been raised in the first action



c) Policies

1) Interest of the parties – parties have an interest to avoid re-litigation

2) We need an end to causes

3) Interest of the court – Court does not want to waste judicial resources hearing the same case more than once.

4) Avoid inconsistent results, which would undermine respect for the judicial system.

5) Permit repose.

2. Merger and Bar

a) Merger – If a π wins the first action his claim all other claims that related to the same transaction or occurrence are merged into his judgment. He cannot later sue the same Δ on the same c/a for higher damages.

b) Bar – If π loses the first action, his claim is extinguished, and he is barred from suing again on that c/a.

c) Stare Decisis – Not RJ, but if the law has not changed, the court should reach the same result

3. Requirements for RJ- Roadmap for Claim Preclusion



a) Same π and the same Δ or their privies



b) Same c/a

1) Claim arising from the same T or O.

2) Primary rights theory:  you have a different claim or every right invaded. (historically- minority rule)
c) First case must have been terminated in a valid final judgment for certain reasons (used to be "on the merits"). 

1) Rule 41(b) – Termination for improper venue, failure to join an indispensable party or lack of jurisdiction does not have RJ effect

2) Dismissal for failure to state a claim counts as an adjudication on the merits (Rule 41(b)

4. Once a final judgment has been entered, not even a change in the applicable law will prevent RJ from operating.

5. Generally, a π cannot "split" his claim. If he sues upon any portion of the claim, the other aspects of the claim are merged in his judgment if he wins and barred if he loses.

a) There are situations (i.e. exclusively federal claim and a state claim – or supplemental jurisdiction declines to hear a state claim in the federal court) where the P is able to split his claim.

B. Collateral Estoppel (Issue Preclusion)

1. General Principle:  Questions actually litigated and actually determined can’t be re-litigated later in a case brought on a different claim.  Cannot be used to prevent litigation of an issue for the first time.  A looser can’t use it to preclude a winner.

2. Requirements of Collateral Estoppel - Roadmap




a) Case number # 1 ended with valid final judgment on the merits.

b) The same issue was litigated and decided in case number one. 

(1) Default Judgment

i. Majority Rule:  If π wins by default, Δ has not litigated; cannot get issue preclusion on a default judgment 

ii. Minority Rule: You can get issue preclusion from a default judgment (NY follows MIN rule).

iii. In determining an issue, case 1 pleadings provide a starting point but you may need to look at the trial transcripts. B/c physically amending the pleadings is not always necessary.

c) The party against whom collateral estoppel is sought to be used must have had a "full and fair opportunity" to litigate the claim




d)  Issue must be essential to the case, AND

1) If the issue was not essential, the parties may not have spent as much time litigating them, the jury may not have spent as much time deliberating it

2) Cambria v. Jeffrey – In first action, the court found that both were negligent and recovery was denied because Jeffrey was contributorily negligent. When Cambria sues Jeffrey, the issue of Cambria's negligence is not precluded since the essential issue was Jeffrey's contributory negligence




e) Against whom is estoppel being used:

1) Only against someone who is a party in case number 1 or in privity in case number one (class members are in privity with class reps)




f)  By whom is collateral estoppel being used:  

1)  If non-mutuality allowed, may be used by anyone

2) If Mutuality rule (mostly abrogated) – only used by someone who was a party in case #1 or in privity with a case #1 party  (not a due process issue so courts may differ as to whether or not it applies.)

i. only used by someone in case number one or in privity with a case number 1 party.



3.  Mutuality

a) Under the common law, "the favorable preclusion effects of a judgment are only available to a person who would have been bound by any unfavorable preclusion effects." In other words, a party not bound by an earlier judgment could not use that judgment to blind his adversary who had been a party to the former action

b) Most courts no longer recognize the general principle of mutuality

1) Distinction between defensive and offensive issue preclusion

2) Incentive to join all parties in one action; only get one chance to litigate and then you can be estopped by other parties

c)  Non mutual collateral estoppel: allows collateral estoppel by a party who was not a party to the first case.

1)  Defensive Non-Mutual Issue Preclusion / Collateral Estoppel (Party is a defendant in case number 2 and not a party in case number one.)

i. Principle:  Where a Δ in the second action seeks to assert estoppel against the π. Estoppel is being used as a "sheild"

ii. Promotes efficiency and less litigation; encourages a party to join all Δ's in one suit (If you lose against A, and then you sue B, B can preclude you so you might as well join B in the first action)

iii.  Not unjust to hold a π to facts that were made in the first suit

iv. Example: A and B in a car crash; A was driving C's car

i. 1st action:  A v. B; B wins because A was contributorily negligent 

ii. 2nd action: A v. C;

→ C asserts collateral estoppel seeking to estop A from litigating the issue of his negligence because it was already proved in Av. B that A was negligent

5) Most courts allow defensive non-mutual collateral estoppel as long as the π had a fair chance to litigate the issue 




d) Offensive Non-Mutual Issue Preclusion
1) Principle: Where the π in the second action seeks to assert estoppel against the Δ. Estoppel is being used as a "sword." (Example:  Preclude a Δ from litigating an issue that it lost in the last action)

2) Example:  A and B in a car crash; A was driving C's car
i. 1st action:  A v. B; B wins because A was Contributorily negligent

ii. 2nd action: C v. A; 

→ C asserts collateral estoppel seeking to estop A from litigating the issue of his negligence because it was already proved in A v. B that A was negligent  

3) Not all courts allow offensive non-mutual collateral estoppel

i. May increase the amount of litigation (a π can wait and see the outcome in the first case with that Δ and then bring his action against that same Δ

4) Parklane Hosiery v. Shore:  Federal court allows offensive non-mutual issue preclusion on a limited and case by case basis
i. Not allowed if π could have easily joined in the first action (unless you have a tactial consideration – your issue is easy and other case very complicated)

ii. Fairness 


→1st case – damages were for $1,000


→2nd case – damages for $100,000

→party may not have litigated with all its effort in the first case because the stakes were lower

C. Direct Estoppel:  Very Rare

1. Deals with the preclusive effect of the prior adjudication of an issue not related to the merits (i.e. procedure.)

a.  Example:  If the first court says it lacks jurisdiction and the P were to bring the same case in the same court again without reserving the D, the first decision would b entitled to the direct estoppel effect. (estopps the 2nd case.)

XVII:  ADR

Alternative Dispute Resolution

1. main purpose for ADR is saving $

2. Set in motion by

a. Parties’ mutual agreement

b. Court-annexed procedures

3. Types of ADR

a. Arbitration – involves submitting a dispute to a neutral third party for a decision for which judicial review is limited (sometimes there are no motions or discovery)

b. Mediation – facilitated negotiation

c. Med-arb – combination of mediation and arbitration

d. Early Neutral Evaluation (ENE) – after the first scheduling conference, the judge may order an experienced attorney to evaluate the dispute after the pretrial conference

e. rent-a-judge – often used for private arbitration re a trade secret

f. minitrial – a hybrid of adversarial case presentation, negotiation, and mediation

g. summary jury trial – the litigant’s lawyers present a capsulized version of the case to a jury who renders a nonbinding, advisory decision upon which the parties try and settle

XVIII: Appeals (in this course, main focus is when a party is allowed to appeal)

Remember that the standard for reversal on appeal is abuse of discretion
1. Supremes have said that right to appeal is not a due process 5th or 14th Amendment right; right is either by:

a. Statute

b. Court rule

c. State Constitution

2. Federal Court Appeals (by statute) - Most district court rulings are affirmed on appeal so Fed courts do not like to permit interlocutory appeals

a. §1291 “The Court of Appeals shall have jurisdiction of all final decisions of the district courts”

i. final: granting of a 12(b)(6) motion or a 12(c) motion

1. a final decision grants SMJ to an appellate court

2. pragmatic practical definition of finality: a decision such as the remand order (from Fed to state court) in QUACKENBUSH may put the litigants “effectively out of court” and serve as a final decision justifying an appeal

3. Death Knell Doctrine
a. Denial of class certification in EISEN was the death knell/final decision justifying an appeal

b. COOPER & LIVESAY overruled death knell doctrine

c. But Rule 23(f) allows immediate appeal of the District Court’s ruling on class certification at the discretion of the Court of Appeals

4. collateral order doctrine: in COHEN, the DC refused to apply a NJ statute demanding the posting of a bond by the pltf to cover defendant’s costs if defendant won; this decision was found to be appealable b/c it was “too important to be denied review and too independent of the cause itself to require that appellate consideration be deferred until the whole case is adjudicated” (if the dfdt won the case its statutory right would already have been violated without chance of appellate review); in DIGITAL, an order vacating dismissal per a settlement 

agreement was not found to be immediately appealable and the appellant was forced to try its (expensive) case before appeal

a. requirements:

i. final decision on an issue (not final judgment)

ii. decision was not merged into final judgment (it’s collateral)

iii. issue appealed must be more important than the policies underlying the final judgment rule

iv. needs to be a serious and unsettled question

v. issue cannot be reviewable at final judgment

b. Collateral order doctrine in Civil Rights Cases

i. MITCHELL allowed appeal of a denial of dfdt’s summary judgment motion based on qualified immunity; later JOHNSON limited appeals to those in which there is no dispute as to the facts

ii. not final: denial of a summ judgment motion (FORSYTH), grant of a request that a party be ordered to produce materials through discovery (ALEXANDER), an order disqualifying counsel (FIRESTONE TIRE), and an order consolidating or severing claims (GARBER); A rule 50 new trial award is not immediately appealable as a final decision but some state systems allow interlocutory appeals on this issue

1. decisions re a court order may not be appealable b/c “a party may defy the order, permit a contempt citation to be entered against him, and challenge the order on direct appeal of the contempt order” - FIRESTONE TIRE re a discovery order

b. §1292 Interlocutory decisions

i. There are some cases where the Supremes have allowed for interlocutory appeals

ii. Requires:

1. dual certification; at both DC and Circuit Court’s discretion

2. the question involved must be one of law
3. it must be controlling

4. there must be substantial ground for difference of opinion re the issue

5. an immediate appeal must “materially advance the ultimate termination of the litigation”

6. typically allowed only in bigger, more expensive cases b/c they cost more and take up more time (ordinary personal injury or wrongful death suits usually do not qualify – CARDWELL) 

iii. Courts do not like to grant interlocutory appeals b/c they do not want to be reversed

1. a DC judge may just certify a question to the Circuit Court

c. Mandamus per §1651 All Writs Act

i. Usual application is to enforce the right to a jury trial

ii. Requirements (1-3 are from WILL v.US; 4-7 from 9th Circuit)

1. only “to confine an inferior court to a lawful exercise of its prescribed jurisdiction or to compel it to exercise its authority when it is its duty to do so”

2. only in “exceptional circumstances amounting to judicial usurpation of power”

3. the burden of justifying the writ is “clear and indisputable”

4. the petitioner will be damaged or prejudiced in a way not correctable on appeal

5. the DC’s court order is clearly erroneous as a matter of law

6. the DC’s error is an oft-repeated error or it manifests a persistent disregard of the federal rules

7. The DC’s order raises new and important problems for issues of law of first impression

d. Mechanics of appealing

i. You always need appellate SMJ

1. A final decision or collateral source exception per §1291, interlocutory allowance per §1292, 23(f) class cert appeal or 54(b) partial judgment AND

2. Proper notice

a. filed w/i 30 days (other litigants have 14 days after original appeal to cross-appeal)

i. unless appellant is US or action is Mandamus

b. must be specific as to the order or judgment appealed from and the parties to the appeal
ii. original case/judgment is stayed or enforced

iii. pretrial conference (not always)

iv. oral argument

v. decision

3. NY permits interlocutory appeals almost always (Thus litigation in NY lasts much longer and it is a Mecca for defendants)

a. CPLR 5701

i. (a) Appeals as of Right (pretty much anything)

ii. (b) Orders not appealable as of right (requires permission of either the TC judge who made the order or an appellate division judge)

1. regarding a more definite statement in a pleading

2. regarding striking scandalous or prejudicial matter from a pleading

Phases of the Trial:

6. P & D make opening Statements

7. P offers evidence and witness testimony

a. judge has a right to comment on the evidence, but this power has been reduced because it’s too persuasive

8. D gets to cross on the P’s witnesses

9. P allowed rebuttal- limited to matters raised on the cross

10. P rests at end of presentation

11. P makes motion for JMOL (used to be called directed verdict)

12. D offers evidence and testimony (if JMOL not allowed)

13. P crosses and D rebuts on the cross

14. D or P may move for JMOL- 

15. P can reply to new matter introduced by the D

16. D may be permitted a response (if either side has held back on anything – the judge may not let either side introduce anything)

17. Rest cases

18. More motions for JMOL can be made or motion for a new trial 

19. Summation (P first than D)- than short reply by the P

20. Judge charges the jury

j. Party’s submit proposed charges

k. party’s may submit comments to judge

l. once the charges given, parties must state objections immediately 

m. party’s must object or risk waiving the right to appellate review on apeal

21. Jury reaches verdict and is announced

22. Potential verdicts

a. General verdicts: jury decides who wins

b. Special verdicts:  (Rule 49(a)) court molds verdict to jury answers to special questions.  

i. Anything that a party feels wrongfully omitted by the questions presented must be objected to or you loose your right to a jury trial on those issues.

c. General verdict with interrogatories: Combo of the two (Rule 49(b)) – makes sure that the jury is looking at the key issues. 

23. Post Trial Motions
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