Family Law Outline
I. Bases of Review

a. Under Due Process

i. Fundamental Right: STRICT SCRUTINY 1) compelling state interest 2) narrowly tailored to meet goal w/o trampling rights
ii. NONfundamental Right: RATIONAL BASIS 1) legit/valid state interest 2) reasonably related to achieving goal
b. Under Equal Protection

i. Suspect Class (race, etc) = STRICT SCRUTINY
ii. Gender = INTERMEDIATE
iii. Other (marital status, etc) = RATIONAL BASIS
II. The Constitutional Right to Privacy

a. Roots of Privacy

i. Meyer: making it illegal to teach German in school is a violation of a parent’s DP

1. Parents have a natural right (independent of law) to chose, direct, control the education of their children (also over the values and control over their children)
2. Very reverential of the family and parents BUT no mention of privacy yet – “fundamental” is mentioned, but strict scrutiny is not developed here yet

3. State interest (getting kids to learn English and be “good”/real citz) is rejected

a. Immigrants are citizens; have the right to decide what their kids learn and there is no emergency to make it compelling

ii. Pierce: law that all kids must attend public school (worried kids were learning bad/wrong things) violates DP 

1. The law unreasonably interferes w/ the liberty of the parent to direct the upbringing and education of their kids (and no reasonable relation to a state purpose/no emergency to justify extraordinary measures)

iii. Consequences: parental autonomy

1. Parents have freedom to raise/educate their children as they want; we don’t want kids to be “mere creatures of the state” we want diverse, bilingual future citizens

b. The Evolution of the Right to Privacy

i. Griswold: right to use contraceptives in the marital bedroom; DP claim; a fundamental right to contraception
1. Court goes to a lot of trouble to find the right to privacy in the constitution

a. Idea that there are “zones of privacy” and penumbras of privacy from the BOR

b. Why? Don’t want it to seem like “judge made law” and must be based in consti in order to be fundamental and get strict scrutiny

2. The state cannot have a maximum destructive impact on a relationship w/in a zone of privacy; marriage is sacrosanct

3. Very little time is spent discussing state’s interest (is it compelling) or at all if it narrowly tailored – almost like they were saying, its so fundamental, its not worth talking about

4. Effect = can still have laws regulating sale and manufacture of contraceptives (just stay out of the marital bedroom!)

ii. Eisenstadt: right of individuals to make child bearing decisions; EP claim
1. There can still be laws treating married and single people differently BUT it needs to pass the rational basis test (must be rationally related to a valid public purpose)
2. Here, no valid state interest (fornication), plus not giving out BC isn’t rationally related (will leave people with unwanted kids) so it fails the rational basis test (falls in the “other” category)
a. Had it been a DP claim it would’ve been met w/ strict scrutiny

b. Plus, can’t ban contraceptives to both Ms and Ss bc that would fail the DP claim (Griswold)

3. Right to privacy is NOT dependent on marital status but is the right of the individual to be free from unwanted government intrusion into fundamental matters

iii. Consequences: Eisenstadt clears up Griswold
1. Privacy is granted to the individual

2. “Decisional Privacy” autonomy (should be able to make decisions w/o govt intrusion) and less about spatial privacy (Griswold was concerned about the marital bedroom)

c. The Liberation of Privacy
i. Lawrence v. Texas: laws making homosexual sex a crime violates DP (state’s purpose in stopping immoral behavior is not legit)
1. Uses a DP analysis and not an EP analysis in order to be more far reaching and to get rid of all sodomy laws

2. Protection from unwanted gov’t intrusions into the home and outside it too (cannot prohibit the most private human conduct in the most private of places)

3. Historical view is wrong – regulation of these laws have never been enforced; usually trying to get a sexual predator of those unable to consent, and not consensual partners; hasn’t been a targeting of homosexuals

4. The issue is NOT whether sodomy is a fundamental right but that the constitution protects the right to be in a homosexual relationship bc it protects the individual’s right to choose to be in a consensual sexual relationship in the privacy of his own home (overrules Bowers)

5. Come close to calling it fundamental but stop short – never apply strict scrutiny (just say that no legit state interest, wouldn’t pass rational basis, so don’t bother asking about SS)

d. Post-Lawrence Litigation on the Right to Privacy
i. Anti-fornication; anti-incest; anti-prostitution; anti-bestiality; same-sex M; anti-adultery; anti-bigamy laws might be challenged

ii. Lawrence is written so expansively that people have tried to use it to get these morality-based laws off the books (but SC wants them on, so unsuccessful)

iii. Those laws are all, Immorality PLUS…so most likely ok

e. Evolution of the Discussion of Rights

i. Who? Married Couples – Individuals –Hetero/Homosexuals

ii. What? Right of parents to control kids edu – Right to use contraceptives/protection of marital bedroom – Right to make decisions about consensual sexual relationships
III. Getting Married

a. The Marriage Contract

i. Getting engaged = 1) Offer 2) Acceptance 3) Consideration

1. Maynard: M is a contract (private agreemt) AND a status (a pub institution reg’d by the state)
a. Held to various obligations and liabilities by the M itself and can only end w/ state involvement
b. Since something more then a mere contracts divorce laws are not unconsti
c. M is a social relation and obligations are the creation of the law and not just from consent

ii. Getting unengaged: Breach of Promise to Marry Lawsuits:

1. Rivkin: she got her own ring, never married but held out as engaged to her parents; he got sued for his stuff/she countered for breach

a. Reform movement – this state allowed it but with limitations
b. Ex: cant be joined w/ other damages claims; need either 1) signed, written evidence OR 2) testimony of 2 wits; jury must consider age/experience; no punitive damage if alleged breaching party is over 60

2. Most states abolished this action, only a few still recognize it and most likely w/ limitations

a. But can still sue under K law (int. infliction of emo. dist) and recover moving expenses, or if you quit job, got pregnant – reliance damages

3. Anti-heart Balm in NY = cannot sue for breach of promise to marry

a. Engagement gifts are not conditional bc expected to use before wedding and do not have to be returned bc not getting unjustly enriched but the couple may have to split

iii. Getting unengaged: Gifts in Contemplation of Marriage:
1. Fowler: the engagement ring was a promise to marry

a. Conditional gift: absent an expression otherwise, an engagement ring is a conditional gift given in contemplation of marriage (implied condition of the transfer of title)

b. Who gets it? Fault based approach – man gets it if mutual or not his fault; woman gets it if man breaks it off

c. Minority of courts have a NO fault approach (modern trend)

i. Goes to the donor no matter who is at fault bc the condition isn’t fulfilled

ii. Idea behind this approach is that the engagement pd is a testing the waters time and better to break off now then divorce later

b. Premarital Contracts 
i. Premarital Contract as a Traditional Contract

1. Simeone: (PA) a prenup will be treated like a traditional contract; so long as F/F disclosure it is VALID (so if you don’t know what you’re signing, it’s not reasonable, too bad!)

a. No requirement for actual f/f disclosure of financial position (if the K says it is, we assume it is) or reasonable terms (too paternalistic)

i. But then are we enforcing agreements that only bring inequity and hardship? (not good either)

b. Value in upholding K principles – only void if Fraud, Misrep, or Duress

i. Bound to terms whether or not you read/understand them

ii. No req for atty on both sides

iii. No req for reasonableness (plus this can change over time and if it was reasonable at the time and both parties relied on it, not fair to change)

2. Prenups and Duress

a. States are NOT inclined to find duress even if the parties never discussed a prenup and only signed it right before

b. Pretty stingy, not a lot of wiggle room

3. Problems

a. Relative bargaining power – Simeone assumes it exists, but what about age/financial/business savvyness discrepancies

b. Night before wedding isnt considered duress – but there is unfairness esp if out of the blue

ii. Premarital Contracts and Substantive Review
1. Binek: (ND) handling of prenups based on CL factors, substantive review

a. Good faith; reasonable, knowledgeable, f/f disclosure, grossly disproportionate, fraudulent concealment, unconscionable, etc

b. Voluntariness – significance of presentation and signing is relevant to whether W understands and has opp to get L

i. Opportunity to get L – not a prereq bc can choose not to hire one; question is, were you prevented from getting one?

ii. Understanding of purpose of the prenup
c. A disclosure statement creates a rebuttable presumption (Simeone)

i. Look to see if W has any actual/chargeable knowledge of $/property worth of H

d. Unconscionability (in ND it is something state specific like being on welfare) depends on factual findings (relative prop values, their financial circumstances, ongoing need, etc)

2. Problems w/ Substantive Review

a. What’s reasonable/unconscionable?

b. Which time frame do we look to? (then or now)

c. Time value of $ changes, people have kids, etc, things change!

iii. Differences btwn Regular Contracts and Prenups

1. Time Frame:

a. Why look to time of contract? Commercial Ks don’t but these are different! Emotional/confidential relationship NOT arms length; love is blind so engage in more risks, indefinite terms; high likelihood of life changes (kids); no outside objective measuring tools
2. Subject Matter: a) property and support rights b) personal rights and obligations c) education and rearing of kids

a. All of these things are of greater interest to state then reg Ks (and may be a financial burden)
3. Relationship of the parties: confidential and not usually evenly matched (relative bargaining power)
a. Paternalistic view that women are in need of more protection
4. Meant to be in the future: v. unknown, bc relationship hasn’t started yet, high likelihood of significant change in circs

iv. Overall Differences in Approach
1. Simeone: it’s a regular K; remedy only for trifecta plus (D.U.F.Mis)
2. Binek: need for special protection; reqs substantive (at execution/dissol) and procedural (entered vol./f/fdisclosure) fairness
3. 3rd: sub and pro fairness as an alternative – sub fairness must be present before considering procedural fairness
v. Different Options for the Enforcement of Prenups
1. Procedural Fairness:

a. Disclosures

b. Independent counsel

c. Freely and voluntarily entered

d. Minimum time period before marriage

2. Substantive Fairness:

a. Timing of review

b. Standard of review (unconscionability is prob the least you can do)

c. Review of which provisions (child custody, etc) (NY picks and chooses what it will review) 
vi. DRL 236 (B)(3): Pre/Post Nuptials
1. Has to be 1) written 2) signed 3) notary

2. NO legal req for an atty; or to be written by one
3. Substantive – T&E (wills), ownership/division of property, custody/care of kids, maintenance (really only the last two get looked at in depth)

4. Spousal support needs to fair and reasonable when it was entered into and cannot be unconscionable (no duress)
5. If prenup is invalidated – as if it never existed and reg D law applies (but in NY the pro/sub reqs are pretty light)

c. Constitutional Limits on State Regulation of Entry into Marriage
i. WHITES MARRYING NONWHITES
ii. Loving: (SC) forbidding whites from marrying outside their race violates DP/EP – the law treats people different by classifications of race, SS

1. No compelling (or even legit!) state interest (just purity of the white race and that’s not OK, that’s why we have the 14th!)
2. Restricting freedom to marry SOLELY bc of race violates EP and DP

a. Freedom to marry is a vital, personal, fund. right (pursuit of happiness)

iii. NONCUSTODIAL PARENTS GETTING MARRIED W/ OUSTANDING CHILD SUPPORT/ON WELFARE
iv. Zablocki: before getting married in OR out of the state, need a court order proving payment of child support and that kid wont be a public charge – not ok to use state pwr to forbid them from getting married, choice taken away (maybe forever)
1. EP claim – treating people by classification “Poor” – really should be rational basis bc “other” category, but instead applies a critical examination bc right to marry is of fundamental impt (see below)

2. DP claim – different levels of scrutiny for regs on entering M
a. Fundamental Right to Marry + Significant Interference (Direct and Substantial) = Strict Scrutiny
i. Here, direct and substantial interference bc may simply lack $ or even if not, might not be able to prove child wont be on welfare and then they can never get M’d
b. Fundamental Right to Marry + Reasonable Reg = Mild Scrutiny

i. Will be upheld if: 1) sufficiently impt state int 2) closely tailored

3. RULE: Reasonable regs are still ok if they do not significantly/directly interfere ability to enter into marital relationship
a. Exs: age restrictions – “reasonable” classification bc at some ot you grow up so its not an absolute ban; Jobst – not a legal obstacle/absolute ban; just an extra $ penalty distinction based on marital status and only a $20 difference
v. Consequences: 

1. Loving est that the right to marry is constitutional but Zablocki was the clear statement that there is a fundamental right to marry
vi. Notes: 
1. Ms don’t have to be recognized state by state

a. Exceptions from lex loci bc of valid state interest

2. What about age regulations?

a. Koso: he was 20, she was 12, got pregnant, went to Kansas and got M’d w/ her parents’ consent; he was jailed; most likely stat would face SS and pass 1) protecting kids and 2) narrowly tailored
vii. SAME SEX MARRIAGE: 
viii. Goodridge: (MA) state ban on same sex M; claimed violation of DP (fundamental right to marry) and EP (sexual orientation classification)

1. Cites to Loving: denying M bc of a single trait (race/sexual orientation) is denial of access to an institution of fundamental legal, personal and social significance
2. Problem w/ citing to Loving = not a perfect match, in Loving the law was meant to discriminate, not what this stat was trying to do (and is this even an immutable characteristic?)

3. Applies rational basis and not SS which is what this classification would normally get for DP/EP

a. Fails RB = all claimed ints (procreation, optimal setting for kids, conserving resources, fear of degrading M, public morality) are rejected bc not rationally related to an absolute ban on same-sex M
b. Problem: collapsing the tests and distinctions btwn DP/EP

4. RULE: “Limiting the protections, benefits, and obligations of civil M to opposite sex couples violates the basic premises of individual liberty and equality under law protected by the MA consti”

ix. Challenges to Goodridge:

1. Legislature asked for opinion on a law prohibiting same-sex M but allowing civil unions – court said same defects, treating as a second class citizen
2. Governor – Uniform Marriage Evasion Act: cant come here and get M’d if the laws in your own state won’t allow you to M; doesn’t violate DP/EP and leaves door open for couples in states where there is no outright ban

x. Problems after Goodridge:

1. What happens to couples domiciled and M’d in MA, who move into another state?

2. Conflict of laws: M validity determined by the law of the state it was entered into (lex loci) UNLESS recognition of M would offend forum state’s public policy

3. Full faith and credit: of the public acts, record, and judicial proceedings BUT there is an exception for things that would offend state public policy

4. Fed Defense Of Marriage Act: before Goodridge, defined spouse as someone of the opposite sex
xi. Domestic Partnership Legislation: only 3 states have civil unions (all the benefits of M) VT, Conn, NJ
xii. BIGAMY/POLYGAMY: 
xiii. Green: free exercise/1st amend claim (trying to loophole the law by divorcing one wife before marrying the next) against state law that prohibits multiple Ms and cohabitation while M’d

1. The cohabit part is what is different from other states, bc this states has probs w/ bigamy and knows about the loophole

2. Citation to Reynolds (super old) govt actions cannot interfere w/ religious beliefs and opinions, they can with practices

3. RULE: is the law neutral and of general applicability?

a. Facially neutral bc doesn’t refer to a religious practices w/o a secular meaning

b. Operational neutral bc not trying to only punish religious polygamy

c. Generally applicable bc not targeting/discriminatory – it has an adverse impact but serves states best int

d. Therefore, it doesn’t need to pass strict scrutiny only that its rationally related to a legit govt end (and here, legit and even compelling ints)

xiv. Distinguished from Lawrence
1. Lawrence wasn’t about M but about having a relationship

2. However, both were about consent, privacy and personal choices BUT in Green the state ints are larger and VALID (not just about wanting to stop immoral behavior) (major int = protecting kids)

xv. NY and Regulations on Entering Marriage:
1. Procedural Requirements
a. DRL 8: Can remarry after divorce
b. DRL 10: M is a civil contract SO need to have mental capacity to contract/physical capacity is not required (NO tests but sexual physical probs can be grounds for divorce)

c. DRL 12: “Solemnization” by officiant (DRL 11 = certain people) in a one witness ceremony

i. Reqs PROOF = no CL MS (contract and license)
ii. Majority of states

iii. Need a license
iv. Must wait 24 hrs after getting license

d. DRL 15-a: no one under 14 can get married

2. Same Sex Marriage

a. COA didn’t rule – just said, this is for the state legislature to decide, if they say that M is btwn a M and W that’s ok according to our state consti
3. Void Marriages: invalid from inception, never had legal existence, either party OR a 3rd party can challenge at any time; substantive defects:
a. DRL 5: Incest: if blood relationship makes you too close (ancestor descendent; brother and sister whole/half blood; uncle/niece; aunt/nephew but NOT first cousins (officiant can face criminal charges)
b. DRL 6: Bigamy: no one w/ a living spouse
4. Voidable Marriages: valid until subsequently declared invalid; can only be brought by either party during the M, and not in a collateral action

a. Less serious substantive defects

b. DRL 7:

i. Underage [14/15 = parental and judicial consent; 16/17 = parental consent only]
ii. Lack of understanding
iii. Inability to have sex

iv. Force, duress, fraud

v. Incurably mentally ill for more then 5 yrs

IV. Being Married

a. Changing Nature of Marriage

i. Changing Nature = more companionate, but also more divorce

1. If you ask M’d people – a lot of good comes from being M’d

ii. Benefits men more then women

1. Compared to single men, M’d men have better mental, physical health, careers, earning pwr, etc

a. Once M’d, ½ of D’d M remarry w/in 3 yrs

2. W think “I’m married so I should be happy” but compared to single women worse off mentally but maybe dissatisfaction can be attributed to parenting

b. Roles and Responsibilities
i. CL/Blackstone View: H and W are one person in law; all legal rights/obligations/duties/disabilities of the woman are suspended during M

1. Idea that W gets benefits from this (she doesn’t have to make decisions anymore)

2. She couldn’t bring civil charges bc she wouldn’t be able to testify against “herself” and had no crim options

3. Pwr of Correction = “like he would servants or children” – saying that its OK to hit her w/in “reasonable bounds”
ii. Marital Property Regimes

1. CL Disabilities

a. W’s property = H gets all control over it until he dies and then only back to her if no kids

b. W’s personal prop = H gets control/rights to almost everything

c. W can’t enter into Ks

d. W gets no say in financial or property matters and just has to have babies, maintain the house, etc

e. H must provide $ for W

2. Male Managerial Rules are unconsti (H as master of the house and property) 3 diff rules

iii. A Comparison of the 2 Approaches to the Regulation of Intact Ms

1. CL: lopsided view of H & W (Blackstone); Coverture
a. Statutory Reforms:
i. FCA 412: a married person has a duty to support their spouse
ii. DRL 50: property that woman bring in and the profits that they reap from that continue to be their sole property and not subject to H’s control
b. Property acquired during M goes to titleholder – owned by person earning $ and name on title; but can decide to own jointly and have both names on title

2. Community Property: everything is owned jointly/shared

a. Extension of separate property philosophy to link management to source of $

b. Joint cntrl (req’ing consent of both)

c. Equal cntrl (either can manage regardless of source and w/o consent)
d. Mutual Support $

iv. Intact Ms and the Duty to Support
1. McGuire: wife sued for suitable maintenance during the M

a. Doctrine of non-intervention = affirmation of duty to support/doctrine of necessaries BUT so long as youre living together/M is intact NOT GETTING INVOLVED

b. If W really wants more $ she will have to move out/leave him

c. Policy Reasons: 

i. Prevent fraud; Zone of privacy; Court shouldn’t be issuing orders in an intact “happy” M (but most likely they aren’t happy or well off by this pt); court is saying you’ve come to the wrong place
2. Doctrine of Nonintervention: the state will rarely intervene and adjudicate spousal resp in an ongoing M (only after sep) family privacy
3. Doctrine of Necessaries: CL duty to support spouse
4. Borelli: W agrees to take care of dying H at home (instead of hiring nurse) for extra property

a. Court rejects arg that she could’ve hired a nurse bc duty to support isnt delegable

b. Hiring a nurse wont cut it, support is more then physical care and can only be personally done (so its NOT extra/consideration)

c. Pregnancy Leave

i. History of the Law and Parenting

1. Stage 1 = forced leave (unpaid) job not guaranteed to be there

2. Stage 2 = challenges: EP (gender classifications) failed; DP

3. Stage 3 = title VII prohibited sex discrim based on pregnancy but SC said NO, that’s not gender discr
4. Stage 4 = Congress passed PDA (amended Title VII) which mandates get EP treatment
a. Under some conditions, can still distinguish btwn men and women bc of pregnancy (preventing women from working at a lead plant) if the state interest is compelling ebough
ii. LaFleur: school req’d teacher to leave 5 mo before birth (no matter when during the school yr) and 3 mos after birth; substantive DP claim – must identify the right being impacted – intrusion into her right to decide to bear children

1. P cites Eisenstadt and “decision making privacy” – SS applied/fundamental right
2. RULE: public school maternity leave rules “directly affect one of the most basic civil rights of man” so the DP reqs that it cant needlessly or arbitrarily or capriciously impinge upon this vital area of a teacher’s consti liberty

3. School’s interests:

a. Continuity = completely undermined by this rule; it actually forced some teachers to leave early when they didn’t want to and bring in a new teacher when they could’ve finished the yr

b. Health reasons = conclusive presumption that a woman was incapable of working during those times; should be a case by case decision, otherwise a heavy intrusion into a fundamental right

c. Admin inconvenience = court says too bad!
d. 3 mo return rule = legit int but could’ve been accomplished in a more narrowly tailored way (physical exam/certif.)

iii. Pregnancy Discrimination Act of 1978
1. Specifies that sex discr includes discrimination on the basis of pregnancy (preg must be treated like other physical conditions in terms of leave and emply benefits)
2. After LaFleur can still have mandatory policies re: pregnancy leave BUT must pass SS (compelling state int and narrowly tailored to achieve goal)

3. Exception: Bonafide Occupational Qualification – if you really cant do your job bc of pregnancy, can be fired
iv. Guerra: she sued under state law bc it provided more protection (unpaid leave AND reinstatement; PDA only reqs no discrim against preggers)
1. Employer’s claim: the company has a facially neutral leave policy that includes preggers/doesn’t req reinstatement
2. PDA illustrates how discrim against preggers is to be remedied; it’s a floor not a ceiling (states can grant more protection)

3. RULE: Title VII and state law share common goal of eq emply opps, so a more protective state law is not preempted by PDA
d. Balancing Work and Family: Family and Medical Leave Act (Does NOT mandate paid leave)
i. Findings and Purpose = more women working; trying to find work/life balance; provide reasonable leave for medical reasons; all consistent w/ the EP clause

ii. Definitions:
1. Eligible Employee: full time for last 12 mos

2. Employer: if more then 50 employees, must comply

3. Emply Benefits: all benefits provided or made available 

4. Parent: biological or individ in loco parentis

5. Serious Health Condition: illness, injury impairment or physical/mental condition that involves: (Caldwell)

a. Inpatient care OR

b. Continuing treatment: more then 3 consecutive calendar days and then receives subsequent treatment OR experiences further incapacity relating to same condition

i. Subsequent treatment = must include treatment 2 or more times by a health care provider OR treatment which results in a regimen of continuing treatment

ii. Incapacity = inability to work, attend school or perform regular daily duties 

iii. What about very small child? No school – did the illness demonstrably affect his normal duties/daily routine
6. Son or Daughter: biological, adoptive, foster, stepchild, legal ward

7. Spouse: H or W

iii. Leave Req:
1. Can take paid leave you have available and whatever else just take unpaid OR you can get STATE disability first and then unpaid leave to care for SHC of child/spouse/parent

2. Also reqs maternity leave (but not paid)
e. Domestic Violence

i. CL Perspective Reigned Supreme

1. What prevented courts from getting involved? Wife merged into H/nonintervention

ii. The Power Wheel

1. The abuser needs to act violently in order to control the other person

2. More then just physical abuse

a. Mental and emotional abuse = berate, abuse, scold, intimidate, threaten to leave

b. Economic abuse = hiding $, allowance system

c. Using kids as pawns

d. Taking away support system

3. Some push back on this – not only about pwr/cntrl freaks

a. Many couples experience this on some level

b. Often about what a child learns at home – lessons they carry thru out their lives

c. A lot of violence occurs after 8/nights and weekends (when everyone is together)

d. Often in private areas (bedroom, no one around)

4. Spatial privacy concerns – end up protecting DV

5. Three lessons children learn in abusive households

a. People who love you hit you, those you love you can hit

b. Seeing/exp violence in your home est moral rightness of hitting those you love

c. If other means of getting your way, dealing w/ stress or expressing yourself don’t work violence is ok
iii. Battered Woman Syndrome

1. Overview:

a. Why do these women stay? Dominated, scared, too depressed to leave, express threats on life/children, defeated

2. Three Stage Cycle:

a. Tension building stage
b. Acute battering incident – usually when outsider is called

c. Contrition stage – remorse; usually when outsiders come to talk and V isnt as willing to talk

3. Learned Helplessness:
a. The endless cycle turns these women into Pavlov dogs/learn that they have no control over whats going to set these men off – no control and terrified all the time

4. Criticisms:
a. Women are helpless; women are hysterical/mentally ill; not all women react this way; special treatment to Ds; disadvantageous to minorities

5. Alternate Theories on Why Women Stay:
a. Survivor Theory = V is doing everything she can to survive during and after abuse; actively trying to survive; sheer physical survival (most serious abuse happens when woman tries to leave)
b. Separation Assault Theory = more dangerous when woman leaves (spending night w/ mom, seek out divorce atty) if all you want to do is survive, maybe the best thing to do stay

c. Out of Love

6. Hawthorne: 
a. Criteria to admit expert testimony re: BWS (today, usually allowed in)
b. Why it was relevant? To help explain away problem w/ proportionality and imminence in self-defense claim, make it more reasonable

i. Imminence: battered woman knows the “look” and the “cues” before battery, always scared, fear of death

ii. Proportionality: deadly force against non-deadly force

iii. Always used by prosecutors to explain conflicting testimony by Vs (recanting, etc)

c. Have to show there’s a need for expert testimony

7. Consequences:

a. Today, all states admit BWS info into court (usually in context of self-defense) under Frye (admissible if generally accepted by scientists in field) or Daubert (admitted if it is helpful to the trier of fact and if the methodology is scientifically valid)
b. Crawford: severely limits opportunity for admissions of V’s and witnesses out of court statement if unavailable and deemed “testimonial”

iv. Defining DV in Statutes
1. What type of relationships?
a. SSL 459a: “Family or household members” BROADEST
i. Blood or thru M; Formerly M’d; Child in common; Living at regular intervals w/ each other/used to (not really a live in bf, less time/could include roommates bf)

ii. Purpose of this law is to provide social services/assistance to help DV Vs (so purposely broad)

b. FCA 812(1): narrower bc its in family court and creating jurisdiction to see a judge
i. Blood relatives; in laws; M/formerly M’d; child in common

ii. NOTHING about live in/visiting people

v. Domestic Violence Reforms

1. BWS and Self-Defense (see above)
2. Family Court Orders of Protection: Procedural steps: based on law; must be w/in FCA 812(1) in order to have jurisdiction
a. FCA 821: begins w/ formal petition alleging criminal act and relationship

i. FCA 821a: describes what happens in front of judge (???)
b. FCA 822: allows other outside parties to file petition for the victim (spouse, former spouse, parent, child, member of the same family/household, agency, society, etc)
c. FCA 825: court can issue summons requiring appearance (so far, everything has happened w/o batterer in court)

d. FCA 827: court can issue an arrest warrant 

e. FCA 828: court can issue temp order of protection (even ex parte)

i. Is this fair? Guy didn’t get notice/served/have his day in court.  Does it violate procedural DP?

3. Family Court Orders of Protection: Hearing
a. FCA 832, 833, 835: Hearings: adjournment date
i. Standard is preponderance of the evidence

ii. Only competent material and relevant evidence allowed

iii. Fact finding hearing followed by dispositional hearing 

b. FCA 841:diff possible dispositions (no jail option)
i. Dismiss the petition; suspend judgment; place the respondent under probation (recovery program); issue order of protection

c. FCA 842: Permanent Order of Protection can include geographical limitations (no going near the M home, job, kids, school, daycare, etc); contact limitations (no email, calling); and the basic no assaulting, etc

i. The basic no assault part – why bother? Same as penal law – but there’s a harsher penalty imposed (contempt of court)

ii. Standard length = 2 or 5 yrs

iii. FCA 842a: can have firearms license suspended

d. FCA 846: petition of violating OP

i. FCA 846-a: jail option of up to 6 mos

4. Criminal Court Orders of Protections = BROADER (covers SS couples, employees, neighbors, etc)
a. More inclusive of non-traditional families

b. Can get temp or perm

c. Cannot order custody or support or visitation bc Family Court does that (so you have to go to 2 sep cts to get everything done)
d. Standard length: felony = 5 yrs; misdemeanor = 3 yrs; violation = 1 yr

e. Violations of these OPs are considered criminal contempt crimes; can be a misdemeanor or felony

f. The procedure is more difficult – aggressor needs to be arrested first 
vi. Duties of Law Enforcement
1. Castle Rock v. Gonzales: (SC) as applied claim that the state deprived her of her property w/o DP when they did not enforce the RO she had against her H and ended up killing her 3 kids
a. The procedural component of DP does not protect everything that might be described as a benefit bc a benefit is NOT a protected entitlement if officials can grant/deny in discretion
b. No mandatory arrest, will allow for police discretion
i. Practical necessity: if suspect is not there and whereabouts unknown immediate arrest is impossible
ii. Not the legislative intent: other laws use same type of language and aren’t mandatory arrest

iii. RO only calls for reasonable means = police discretion
iv. Policy concerns: if it was mandatory it would be hugely expensive and overwhelming

2. §1983 Claims for Private Acts of Violence:
a. A remedy requires P to show a deprivation under color of law which would include if the state has a special relationship w/ P and so has an affirmative duty to act

b. Balistreri: concluded that an RO created a special relationship

c. DeShaney: severely limited the scope of the special relationship doctrine

i. Absent a SR a state has NO consti duty to protect citz against deprivation of life, liberty or property committed by private individuals
d. Impact: battered women could sue as
i. Violation of Sub. DP right – exception to DeShaney (custodial relationship means the police have an affirm duty to protect V in state custody) problem = doesn’t apply unless injured while in custody

ii. Violation of procedural DP (eliminated in Gonzales)

iii. Violation of EP – would have to show non-arrest policy derives battered women the same protection Vs abused by strangers get and a policy of sex discrim

iv. Tort liability = negligence might be precluded by sov immunity (cops, judges, prosecutors, etc)
3. Problems w/ Gonzales: (Dissent)

a. Need to have mandatory arrests to make ROs work! NO discretion!

b. Other states have man arrests/right to police action

c. Legislative intent/history – trying to stop DV!

4. Reasons Behind Police Nonintervention – more common in the 60s, 911 calls were low in the pecking order; huge lawsuits over failure to arrest; when it settled agreed to change behavior 
a. Think it’s a scare tactic by V, to get out of the house and a ride to the hosp
b. Think the family can’t afford economic impact (have to skip work to go to ct)

c. Cultural differences/acceptance of DV

d. Concern for V re: retaliation

e. Fear re: dissolution

f. Fear prosecutor wont prosecute bc of high attrition rate, not worth it, just going to disappear

g. Man’s home is his castle

5. Consequences on the Criminal System
a. Research shows that mandatory arrest reduces recidivism

i. If a cop is responding to a DV call and you see violence, abuse, injury NO discretion, no mediation, no worrying about the family situation, you MUST arrest the abuser

b. No Drop Policy: some prosecutors/dept have a policy that once an arrest is made they will never plea bargain and never dismiss (even if V does not want to prosecute)

i. Consequences: 1) fewer calls bc Vs know this is what will happen 2) fewer trials 3) forcing criminal justice system on DV even when its not wanted

c. Victimless Prosecution Strategies: big problems w/ Vs who won’t help – get 911 calls, photos, sworn statement on the day, hosp records

i. Do everything you can aside from calling V to the stand

6. Domestic Violence Courts (like Family Court and Criminal Court in one)

a. Limited to DV cases ONLY

b. Can deal w/ civil stuff (custody, paternity, etc) and criminal 

c. Shortens the length btwn the incident and trial; fewer numbers of visits

d. Special training for judges
V. Divorce: The Height of State Intervention
a. Fault Based Divorce

i. Examples of Fault Based Grounds:

1. Adultery (NY)

2. Cruelty (NY)

3. Desertion/Abandonment (NY)

4. Habitual drunkenness
5. Criminal conviction/jail for 3 or more yrs (NY)
6. Impotence

7. Pregnancy by another man at time of M

8. Fraudulent K, duress or undue influence in obtaining M

9. Attempted murder of spouse

10. Joining of religious sect that opposes M

11. Transmission of VD

12. Deviant sexual conduct of sodomy
ii. Adultery: CL definition: sex w/ a married woman
1. Lickle: standard of proof for adultery is clear and convincing and NOT BARD
a. Circumstantial evidence must show: 1) opportunity 2) disposition

b. Higher then in other civil suits (which is only preponderance) in order to prevent collusion and fraud (adultery used to be the only way to get a D so H and W would be in cahoots) and also bc adultery is a crime but don’t want to get the crim system involved

2. NY: Adultery: DR 170(4): sexual act (sex/oral/anal) voluntarily performed by D w/ person other than spouse

a. Can prove thru circumstantial evidence
b. V. conservative state
3. Evidentiary Rules for Adultery Actions in NY
a. Need to show: 

i. Opportunity
ii. Inclination
iii. Intent
b. Use of confessions:

i. Need corroboration (confession alone is insufficient)

ii. Cannot testify against the other spouse in adultery action except to prove existence of the M, to disprove the adultery or to disprove a defense

c. Can plead the 5th bc in NY, adultery is still a crime 

d. If confession, cannot testify to it both bc of hearsay and cant testify against spouse rule

e. Really tough evidentiary rules on D proceedings in NY
4. Dissolution Following Infidelity – why keep adultery as a ground for divorce? Big cause of depression so maybe if it remains a ground it will act as a deterrent
iii. Cruel and Inhuman Treatment:
1. Muhammad: converted and moved to cult community

a. Court held that conditions at the cult constituted habitual cruel and inhuman treatment 

b. Standard: the intolerableness of the plight created for the nonoffending spouse

i. Made a pt to say mental harm/verbal/emotional abuse can be sufficient

ii. This is a broadening of the standard

c. Typically, physical/verbal abuse of such a harsh and continuing nature that the other spouse cannot continue living w/ him w/o threat of physical/mental harm
d. Dissent: earlier cases centered around violence

i. No evidence she was ever in reasonable apprehension of life/limb/health

ii. Probs not w/ H but community – this is a big weakness in her case

e. Note: had the dissent won, she still could’ve gotten a no-fault D; OR if she left, H could’ve gotten D on grounds of abandonment/desertion; other options so either way, less likely W will get stuck in an unhappy M

2. Benscoter: H sued W for D after she got MS
a. Clean hands

i. Cant be guilty of your own offense and file for D on this ground (ex: cheating)

b. Course of conduct

i. Cant be sporadic, occasional

1. One incident will usually not be enough (maybe if its really brutal)

ii. A long M can be problematic bc if really CAI then how did you stay all that time, why only complaining now?  But conduct/behavior can change over time

c. Bad conduct cannot be excusable

i. If something happens to change spouse’s behavior and it is excusable, no ground for D (ex: getting a terminal illness, etc)

d. Injury results (mental or physical) – more then just unkindness/rudeness/want of affection
e. Consequences of this case – H was stuck in this M bc no other fault ground, and there wasn’t an irreconcilable diffs ground yet, cant bring adultery grounds against himself, his W would have to and she doesn’t want D)

3. Breckinridge: (NY)

a. For a M of long duration there is a sliding standard based on the length of the M

i. High degree of proof of serious misconduct req’d

ii. Uncommunicative is NOT enough, would need evidence that CAIT caused nervousness and any other medical condition like headaches, rashes, sleeplessness, etc
4. Duration of M re: Cruel and Inhuman Treatment: Why the Concern?

a. Well settled economic dependency

b. More likely children involved

c. Used to be that support was denied to the W if D was her fault – absolutely NO $; so men tried to bring this claim to get out of paying support and the courts didn’t want Ws becoming destitute

i. Rule fell but they kept the sliding scale

5. NY Understanding of Cruel and Inhuman: DRL 170(1)
a. Conduct of the D that so endangers the physical OR mental well being of the P that renders it unsafe for the P to cohabitate w/ the D
i. Physical AND mental harm

ii. Fault of the D (not another explanation for the D)
b. Most popular fault based ground in NY

i. Why? Bc easiest to fall in this category and not as many defenses to it
ii. Strict reqs re: two parts of def and higher burden in longtime M

iv. Desertion/Abandonment
1. Reid: W left home, H sues for D and she has to win or NO support

a. Constructive Desertion: (W’s claim/she was deserted first) “intolerable conduct by one spouse toward an innocent spouse that causes the innocent spouse to leave home

b. Working too much, not communicating enough, not enough sex, not enough time for her and kids – NOT CD but a gradual break down
2. Message after Reid: 
a. Pretty anti-D = if you want out you should leave but it will be all on you
3. Requirements:

a. Voluntary
b. Complete (not 3 of 7 days a wk)

c. No supporting that household

d. Mindset = must intend to leave perm

i. Separation and intent don’t need to occur at the same time as long as intent happens at some pt and then that’s when the clock begins on the 1 yr time pd

e. Min time pd = 1 yr

i. Why? chances of reconciliation, 1 yr will separate out cases where they really mean it and want D; efficiency of court system

f. Leaving must be unjustified

4. Abandonment in NY: DRL 170(2)
a. Actual Abandonment = 1) voluntary 2) no consent of spouse 3) unjust 4) unjustified 5) no intent to return 6) 1 yr

b. Lock Out = same requirements but you’ve literally been locked out

c. Constructive Abandonment = narrower then Reid; about sex

i. Based on refusal to have sex for a yr

ii. Unjustified (not bc of impotence, stroke, hospitalized, religion, STDs, certain sex acts)

iii. Defenses – we had sex, they both consented to no sex
v. NY: Imprisonment: DRL 170(3): 3 or more consecutive yrs
vi. Fault-Based Defenses 

1. DRL 171: 4 Affirm Defenses to Adultery ONLY
a. Recrimination: equal guilt of the complainant bars right to D (they BOTH cheated)
i. Shrinking in US but surfaces occasionally; paternalistic, don’t need anymore; preventing dissolution of Ms most in need to end (both parties want out or are misbehaving, not going to fix)

ii. Parker: W cheated but court found that it was after the separation and dissolution of the M (so its like it didn’t count bc there was nothing left to save)

b. Connivance: (open M) consent to adulterous relationship means NO D (would only have to prove 1 spouse consented)

i. Express or implied consent

ii. No injury to you if you consented

iii. No dirty hands

c. Collusion: (in cahoots) agreement btwn H and W to:
i. Commit marital offense to get D

ii. Introduce false evidence

iii. Suppress a valid defense

d. Condonation: forgiveness; case by case; look to the facts, did you live together/sleep together after you knew about affair?

i. Forgiveness by innocent spouse acts to cancel out the bad deed (you lose that bad behavior as grounds for D)

ii. Haymes: good acts leading to condonation must be done in good faith

1. Brief reconciliation isn’t sufficient to forfeit cause of action

2. Short pd of cohabitation isn’t enough to show condonation of CAIT

3. Bad public policy otherwise bc not encouraging couples to try to work out problems – this way they can try to work it out and if not, they may still be able tot retain evidence/claim

e. SOL = 5 yrs; if your spouse cheats you get 5 yrs after discovery to bring action for D (discovery can = circumstantial evidence)
2. Mental Illness/insanity (need guilt/intent so mental illness relieves D from liability)

a. NOT a defense in NY – not on list but 2 cases in NY where it was used and won

3. Provocation: (CL) conduct of the other proceeds the bad behavior (that the D is trying to be grounded on)

b. No Fault Divorce: all states have some form of no fault D
i. Divorce Reform – Getting to PURE NO FAULT
1. CA Family Code: PURE no fault D
a. “Evidence of specific acts of misconduct is improper and inadmissible” – statement showing how no fault the state is, we don’t even want to hear it!

b. Reasons: high D rate; adversarial nature of the whole process; women have unfair advantage (trump up charges, blackmail, etc); using fault to get most amt of $
c. Changed the law to include two grounds ONLY

i. Irreconcilable Differences which have caused the irremediable breakdown of the M

1. “Determined by the court to be substantial reasons for not continuing the M and which make it appear that the M should be dissolved”

ii. Incurable Insanity

d. Changes in the language to be less litigious (ex: D became dissolution; no more “vs”, no petitioner/respondent, etc)

2. UMDA: PURE no fault option
a. Irretrievably Broken if there is evidence that the parties have lived separate and apart for more then 180 days OR serious marital discord adversely affecting the attitude of one or both o the parties 

ii. Living Separate and Apart

1. Overview: 

a. Different from “pure no fault” like in CA where no other alts are available

b. Stat Variations: 3 Types of separate and apart

i. NY DRL 170(5)/(6): live Separate and Apart for more than 1 yr pursuant to a decree judgment/agreement of separation

ii. “Willingly” or “Voluntary” – some states req that its mutual

iii. Proof of living separately – (OH) no mutual consent; no decree or agreement necessary

c. Duration = 6 mos to 3 yrs 
2. Evidence of Living Separate and Apart –a cessation of marital duties
a. Bennington: there must be an intention to abandon marital responsibilities

i. Even if technically living in different houses, separate towns, etc, coming over every day to help so still acting like a H
b. Focus on intent:

i. “Practice Divorce”

ii. Why make it a sole ground for D? v. strong sign that they do not want to be married; weed out those just toying w/ D from those who really want it

c. Factors:

i. Lack of intimate relationship (sep. bedrooms)

ii. Complete separation of all aspects of their lives

iii. Different residences

d. How is this different from abandonment?

i. Abandonment is a fault based ground so it cannot be consensual or brought by the person doing the abandoning

iii. Unilateral Divorce
1. UMDA: to be IB parties are req’d to say they are, if not and only one party claims the court will look to relevant factors (circs and prospect of reconciliation)
a. Will make a finding – this finding means that “no reasonable prospect of reconciliation” so even though only 1 wants it court can still find this

b. Or, can adjourn to hear later, suggest counseling, see if reconciliation

c. Not available in NY
2. Different Approaches:
a. Lengthy waiting pd (MO)

i. Nieter: (MO) W didn’t want D, only H did 

1. MO had 5 ways to get a unilateral D – 1) adultery 2) acted/behaved in such a way cannot reasonably be expected to live w/ the other 3) abandonment for 6 mos 4) living sep and apart by mutual consent for 12 mos after petition for D OR 5) lived sep and apart for 24 mos before the petition

2. Trying to make some accommodations for the spouse who doesn’t want the D

b. Presumption that M is dead (CA)

c. Counseling (UMDA)

d. Must use fault ground (NY)

i. If no one at fault or not enough evidence of fault, too bad, stuck in M

c. Reasons People Don’t Want to Get Divorced

i. Financial reasons = may feel like better off if they stayed in M

ii. Immigration issues – may only be allowed to stay in country if M’d

iii. Religion

iv. Children

v. Stigma

d. “No Fault” Divorce in NY – arguably like no fault (but not really) SOL = 5 yrs
i. DRL 170(6): must live separate and apart for 1 yr pursuant to a written agreement of separation
1. Separation Agreements: DRL 236(B)(3): contract, written and signed, by both parties, notarized; treated like a prenup/deed standards (see above for more info)
a. Must include names, addresses, date of M, date of separation, etc
b. Changing terms v. difficult
c. If they cant agree on terms, will have to use fault grounds (bc cant use 170(6))

d. Courts review before allowing it to be the basis of divorce

e. Will depend on what is included (just $ or kids too)

f. Factors: was there full, financial disclosure, attorney representation, time to consider, etc

i. Fair at time its signed and not unconscionable in enforcement re: spousal support only

ii. Both do NOT need an attorney

iii. Going to honor freedom to contract

2. Must be substantial compliance for most of the year, look to – financial aspects, are they living separately, paying separate bills, but they can still attempt a reconciliation/have sex and this wont effect substantial compliance
3. Defenses to Conversion Divorce by Separation Agreement:
a. Improper procedure

b. Substantial incompliance

c. Contractual defenses of fraud, duress, misrep, incapacity to contract (just like w/ a prenup or deed)

d. Abandonment of separation agreement by both parties (moving back in, wedding renewals, pregnancy)

ii. DRL 170(5): living separate and apart for 1 yr pursuant to a court decree or judgment 
1. DRL 200: start an action for separation (by 1 party) court decree can be based on: 
a. CAIT
b. Abandonment (no time req)
c. Neglect/failure to support
d. Adultery
e. Prison
2. These are fault grounds (except 3 is new) so this is why no unilateral D in NY unless based on fault (bc if not mutual the parties aren’t going to agree to sign a separation agreement!)
VI. Financial Consequences of Divorce

a. Overview:

i. V. different from doctrine of nonintervention of intact Ms

ii. Termination of the M gives the state significant opportunity for intervention in matters generally left to private resolutions

iii. About 90% of Ds don’t need ct intervention, the rest do for financial arrangements

b. The Demise of Fault?

i. Some states completely prohibited fault (study shows that this may leave women and children worse off economically)
ii. Some states rejected fault in property/asset division but NOT in spousal support

iii. Some states find fault analysis permissible

c. Property Distribution
i. Overview: none of the approaches (aside from fault) mandate consideration of fault and are a reaction to and rejection of fault approach – varies by state
1. Eq Dist and Comm Prop are the only ones we see in practice

2. UMDA and ALI are completely theoretical, no state has adopted

3. This decision is final unlike support

ii. Different Approaches:
1. Fault: ALL assets divided by fault 

a. Which property? All prop brought into M, gained in M and not jointly titled – so, EVERYTHING IS UP FOR GRABS

b. Fault is the be all and end all

2. Separate Property/Title: division of property by title

a. Which property? EVERYTHING; anything jointly titled gets split in half and everything else goes to the person whose name is on the title

b. Fault is NOT considered; title drives everything

3. Equitable Distribution: pwr in the hands of the ct; lots of discretion; majority of states; things acquired during M get valued and distributed after considering W’s non-financial contributions
a. Which property? 

i. Separate Property: prop brought into the M is NOT shared

ii. Marital Property: all prop acquired by either spouse subsequent to M but before a decree of legal separation (filing for D can give you a hard and fast endpoint)

1. Exception: inheritance

b. How is it divided? Measure the extent of the W’s non-financial contributions, needs of W, duration of M, emotional significance/value of assets, tax implications, and any of factor in equity
c. Is fault considered? Does not dictate an approach, but cts do have discretion (may vary by state) so bad behavior can be considered; financial misconduct will usually be considered

i. Depends on state, judge, situation, all circumstances, discovery, etc

d. Ferguson: typical situation, W homemaker and her small income went to family stuff; H was breadwinner and paid for big items/pension

i. This case was used by court to switch from title to eq dist bc everything was in his name and she would be left with nothing

ii. Equitable dist prevents unjust enrichment bc W’s contributions are worth something and wouldn’t be getting anything back

4. Community Property: M is like a partnership and division of assets should follow same procedure
a. Which property? Marital property – same as eq. dist
b. How is it divided? No factors, just straight down the middle, 50/50 for marital prop (sep prop goes back to who brought it into the M or owns it alone)

c. Fault is NOT considered 

5. UMDA: 
a. Which property? EVERYTHING, separate, marital, everything gets thrown into the pot

b. How is it divided? Factors (v. similar to NY) v. discretionary, prior Ms (might be more savvy)

c. Fault is absolutely NEVER considered (except financial misconduct)

6. ALI: numbers/formula based

a. Which property? Everything acquired in M , assets acquired before the M
b. How is it divided? Depends on the duration of the M – the longer it last the more recharacterization 

i. Over time property before M changes into marital property 

ii. Idea that the longer you are M’d the more you co-mingle your assets and share

iii. After 30 yrs, everything is marital prop!

c. Fault is NOT considered

iii. NY’s Approach
1. DRL 236(a): for older Ms
2. Which property? DRL 236(B)(5)(b) and (c): Separate vs. Marital property
3. How is it divided? Equitable Distribution approach (doesn’t mean 50/50!) considering the circumstances of the case and of the respective parties
a. DRL 236(B)(1)(d): Separate prop stays separate: 
i. Prop acquired before the M
ii. Gifts from other people (not wedding gifts bc that’s marital prop)
iii. Gift from spouse before the M (engagement ring) but not during the M
iv. Inheritance (even if during the M)

v. Compensation for personal injury

vi. Any prop designated as such in prenup or separation agreement  

vii. Prop exchanged for or the increase in value of separate prop except to the extent the other spouse added to its increase in value
b. DRL 236(B)(1)(c): Marital property:
i. All prop acquired during the M and before sep agreement/D proceedings (title doesn’t matter)

ii. When unclear if separate or marital, the presumption is that its marital
c. DRL 236(B)(4): spouses must make a fair and full financial disclosure 
d. DRL 236(B)(5)(d): Factors
i. Income and prop at time of M and action for D
ii. Duration of M
iii. Need for custodial parent to stay in home
iv. Loss of inheritance and pension rights
v. Award of maintenance
vi. Equitable claims (nonfinancial contri) INCLUDING contributions to the career of the other
vii. Liquidity of prop
viii. Probable future financial circumstances
ix. Impossibility/diff of evaluating assets in business

x. Tax consequences

xi. Wasteful dissipation of assets (financial misconduct?)

xii. Transfer/encumbrance made in contemplation of a matrimonial action w/o fair consideration (hiding $ when you think D is coming)

xiii. Any other just and proper consideration (fault only if its super bad)

e. DRL 236(B)(5)(e): if equitable distribution wont work bc of a business, the court can decide to make a distributive award instead

f. DRL 236(B)(5)(f): How to Handle Marital Residence?

i. Immediate sale, proceeds divided, forced relocation (harshest)

ii. Conveyance of title to residing spouse in exchange for FMV

iii. Delayed disposition (wait until the kid is older, out of the house and then sell and split, etc)

g. DRL 236(B)(5)(g): court MUST list which factors it is relying on
4. Complicated Questions:

a. When exactly was prop acquired? A prop closing can take a long time, etc

b. Who was/were the intended recipients of gifts during M? When parents give their child a gift is it meant for the H/W as well?

c. Sep prop that grows in value during the M? Original amt stays separate but $ added during M enhanced due to other spouse, is the increase marital prop?

i. Ex: Butler: young couple buys house, W puts in 86%, H puts in 14% court, the house is marital prop bc bought after they got married.  Both agree to get back original contributions, but what about increase in value?

ii. Ct decided to split increase 75/25 bc of discretion – H made contributions in fixing it up but they never would’ve even gotten the house if it wasn’t for W

d. What about co-mingled property? Can try to trace it back but usually not enough evidence, long M, too hard.  So presumption is, if you co-mingle it it’s a gifting to your spouse and its marital prop
5. Grad Degrees: NY is the only state to consider a graduate degree acquired during M as marital property!
a. Supporting spouse gets equitable distr even if well past the degree date
b. O’Brien: the time and money a W spends while H gets his degree is an investment so you don’t just get back what you originally put in but also the return/increase in value
i. Treating this as stat interpretation bc “career”, “career potential” “professionalism” are all written into NY law
d. Spousal Support

i. Overview: 

1. What is the rationale? Should a spouse receive support at all?

2. How much and for how long? 

3. When, if ever, should support orders ever be modified?

ii. Mani: (NJ) alimony isn’t a punishment for the payor or reward t to the payee so fault should not be considered (that’s a tort issue, go to civil court)

1. Two part question: should alimony be given at all? How much?

2. Different types of alimony that can be awarded and ct has discretion to provide 1 or more (NY is NOT as delineated here)

a. Permanent

b. Rehabilitative

c. Limited duration

d. Reimbursement

3. Factors to Consider: (focus is on economic status and NOT marital fault)

a. Need/ability to pay

b. Duration of M

c. Age, physical and emotional health

d. Standard of living during M and likelihood each can maintain that

e. Earning capacities

f. Equitable dist

g. Other factors ct deems relevant (catchall)

4. Exceptions:

a. Economic fault may be considered

b. Egregious fault: only effects 1st part of question, extremely narrow (things like trying to kill spouse)
iii. UMDA §308: (1998) Maintenance: NEED BASED (threshold, must meet both to even be considered) goal of self-sufficiency and limited duration
1. Either spouse can get maintenance if 1) lacks sufficient property to provide for reasonable needs AND 2) unable to support thru employment OR has a kid and circs make it so that cant work outside the home

2. Shall be in amts and for pds of time ct decides w/o consideration of marital misconduct (30 states still allow, maybe just as an exception), factors to determine what’s a reasonable need include:

a. Financial resources of spouse seeking support

b. Time to get edu/training for a job

c. Standard of living during M (42 states use this)

d. Duration of M

e. Age, physical and emotional health

f. The ability of the other spouse to give $

iv. ALI: Compensation for Loss of Marital Living Standard
1. NOT need based but about compensation so it favors long term/indefinite alimony

2. Answers question why ex-spouse is the one to keep the other economically OK which the UMDA doesn’t

3. Theory that M is a shifting schedule of payments/earnings and alimony reallocates that
4. So, if married to someone of significantly greater wealth, entitled to be compensated for a portion he would otherwise have if 
a. M is of sufficient duration (do they have kids)
b. Income disparity (at least 25%)

c. Formula = 1% of duration and then that % X difference in income

5. Based on rational marital sharing (men have a higher earning capacity and women expected to stay home w/ kids)

6. Treats income disparity as a reflection of the economically dependent spouses’ loss upon D

7. Fault? If alimony is a remedy for a breach, fault might be used in order to decide who breached

8. Critiques: encourages women to stay at home, do work place inequities still warrant this theory?
v. Equal Income Sharing: 

1. Add up the incomes and divide by those to be supported

2. Safety net for people who want to stay home, promotes financial equality and family sharing

vi. Types of Alimony – vary according to state

1. Permanent (ALI)
2. Rehabilitative (UMDA would make all alimony based on this)

3. Limited duration (UMDA)
4. Reimbursement

5. Lump sum

6. Periodic

7. Long term (ALI)
vii. DRL 236(B)(6): Maintenance in NY: usually shorter term, need based
1. Parties can decide support in a prenup but otherwise, the court can order support (perm or temporary)
2. Will consider standard of living, if the W can support herself, if H can support her, circumstances of the case, etc
3. Factors: DRL 236(B)(6)(a)
a. Income/prop of the parties (including marital prop distributed)
b. Duration of M
c. Present/future earning capacity of both
d. Ability of W to become self-supporting (how long, how much training needed)
e. Reduced/lost lifetime earning capacity of W bc she delayed/forgone education/training/employment/career opps during M
f. Where the children live
g. Tax consequences
h. Contributions/services of W (including to other spouses’ career or career potential)
i. Wasteful dissipation of marital prop (fault???)
j. Any transfer/encumbrance made in contemplation of D w.o fair consideration
k. Any other factor
4. DRL 236(B)(6)(b): must list factors used
5. In the past, indefinite maintenance always given – there was a backlash to this and then support was always definite, but this was bad for women and kids

6. Now, mostly given for definite pds of time

7. Indefinite is usually only given for very long Ms

8. Spouses w/ young children typically get long term
e. Special Circumstances

i. Changing a Support Order: support is based on a snapshot in time – 2 instances where an order can be changed

1. Automatic Terminating Events in UMDA and NY DRL 236(B)(6)(c) (don’t need to go to court)
a. Death of obligor

b. Death of recipient

c. Remarriage if recipient – but not remarriage of obligor

i. Policy considerations: financial situation has changed; a second stream of income; needs being met by new person

ii. Args against: not the same permanency; if that M ends she’s not entitled to support; still reaping the benefit of her initial investment and 2nd M doesn’t change that
2. Modification: courts have the discretion to reduce or terminate support
a. Lucas: H was paying alimony, salary decreased and ex-W was living with another man; the court held that there was a defacto M based on the facts and ordered the alimony to be reduced

i. Rule for Cohabitating Couples: does the defacto M warrant the reduction or termination by creating a substantial change in circumstances altering need

ii. Substantial change in circs = circs which have substantially impacted upon the financial resources and economic needs subsequent to D

iii. This made it more likely to be able to get alimony reduced/terminated
b. DRL: 236(B)(9): Modification of maintenance orders: 

i. Modification if 

1. The payor shows an inability to be self supporting; or
2. Substantial change in circumstances including financial hardship
ii. Before a New York Court will allow a maintenance order to be modified based on retirement, the court will make sure that the wife is provided for by the ex husband's retirement plan. Court must be sure that wife is taken care of

iii. De facto marriages treated as a substantial change in circumstances

iv. No New York statute on de facto marriages
ii. Factors To Consider for Requests to Modify Spousal Support:
1. Has there been substantial change in circumstances?

2. Was the change voluntary? (being fired is NOT voluntary, but quitting to follow your dream is)
a. If voluntary, was the change reasonable? (knowing you had a court order against you to pay $)

3. Does the payee have other means?

4. Will the payor be destitute?

iii. Case Law: all over the place – what if W got a high paying job after M, can H turn around and ask for $?
1. M over, stop trying to keep them together

2. H had nothing to do w/ this, no nonfinancial contributions/investment

3. He can already meet his own needs (had a substantial career)

4. M over so this was never part of M or standard of living

f. Determining Child Support

i. Overview:

1. Parents have legal responsibilities to children to feed, shelter, etc

2. Back in the day of Blackstone – child would make $ and parents would get some back
3. Modern justifications – if parents don’t take care of child, the state will have to/protecting tax payers; you made this child, now you have to support it and take responsibility; kids of divorce don’t deserve less $ support

4. The non-custodial parent cuts a check for the custodial parent

ii. Different Purposes of Child Support:
1. To express and enforce non-custodial parent’s continuing CL duty to support child

2. To prevent childhood poverty

3. To protect state funds/taxpayers
4. To preserve the marital standard of living (trying to get kids to live the life closest to what they would have, had their parents never divorced)
5. To equalize the standard of living in custodial and non-custodial households

6. To ensure children share in the wealth of both parents

7. To recognize the additional non-financial parenting burden being borne by the custodial parent

iii. Models for Child Support – big move away from discretion and guideline and towards fixed formulas

1. Fixed % of Income: 14 states

a. A certain % of your income is what you should be spending on childcare

b. Covers all incomes on all levels 

c. Pros: simple to apply

d. Problems: might not be enough, too high and so other party cant afford/welfare; might be more then a kid needs (need diff amt of $ at diff ages); pretty inaccurate proxy, not tailored to individual case

2. Income Sharing: most popular, 35 states; 3 Pony Rule
a. Combines both incomes (custodial and non-custodial) and a % of that goes towards child care (and how much each parent pays is = to the ratio of their salary to the total combined salaries)
b. Pros: flexible

c. Problems: reduce incentive for custodial parent to find work

3. Melson Formula: only 2 states/complicated formula

iv. Complications in Child Support – Modifications
1. High Income Parents and Upward Modification
a. Downing: income sharing state; W applied for more child support when H got a huge pay increase
i. 3 Pony Rule – rejected W’s “share the wealth” approach – the realistic needs of a child have a max that stay the same even if a parent’s income shoots up

ii. An increase in child support past the kid’s reasonable needs just benefits the custodial parent

iii. Three considerations:

1. The reasonable needs of the children

2. The standard of living enjoyed by the parents during the M (to try recapture what child would have had) AND

3. A mathematical projection
iv. Don’t want to force the non-custodial parent to support a lifestyle he doesn’t approve of

v. But the child should not be living at a minimum level while non-custodial parent is living it up

b. After Downing – there is some wiggle room for upward modification

i. If there are changing circumstances, if the kid really does need more $ or if dad starts to live it up (bc kid wont be allowed to live at baseline)

2. Subsequent Children

a. First Mortgage Approach: treats support obligations as mortgages, first in time; getting remarried is a conscious choice, you knew you would have more kids to support
i. Grants priority to kids from 1st M to ensure that dad will continue to contribute to the support of their kids form 1st M notw/standing their obs to 2nd M kids
ii. Pohlmann: kids from second M can only be considered as a defense (raised by dad) in an action to raise support (brought by mom)
1. If the dad chooses to raise this defense, the income of the stepparent will be considered; this is an exception bc usually the stepparent has no legal rights/obs to stepchild

2. Applies rational basis – separates kids into 1st and 2nd kids; rational basis
b. Second Family Approach: Go back and recalculate child support accounting for the dad's financial responsibility for his second family and then apply the percentages to the money left over
c. Equal Treatment of Children: shouldn’t prioritize or punish kids:

i. Dissent of Pohlman: parents should have freedom to have more kids and spend less on first set if they want to (this is what happens when people have more kids!) freedom should be the same that it would be had they stayed together
3. The Role of New Spouses/Stepparents

a. CL: no duty to support stepkids during or after M

b. Imputation: (NY) courts/legislatures are changing the CL duty; obligations end w/ the M (so after divorce of the second M, the W would have to re-petition to first H to get money again)

i. If stepparent receives kid into home, financially resp as long as kids stays in the fam home

ii. Codification of in loco parentis – presuming a stepparent who accepts and supports a child does so as a parent but allows for unilateral termination of that status at any time

iii. Look to stepparents only if child would otherwise be destitute/welfare

iv. Rationale: w/ a remarriage a W’s situation changes (no rent, less need for $, etc)
4. Employment Changes
a. Olmstead: H asked for modification after switching from atty to teacher; wanted child support from W
i. NO downward modification if:
1. Voluntary – doesn’t matter if in good faith (not trying to screw ex-W just wanted to become a teacher)
2. Unreasonable: if underemployment is unreasonable bc you have a high earning capacity
ii. OK to consider career change and its potential impact on child – still have to provide for them

1. Reasonably based on future of kids

b. Other tests:

i. Good faith: not considered as much; disallowing modification when the change in employment reflects an attempt to evade paying 

ii. Best interests of child

iii. Balancing test

iv. Ability of other parent to pay more

v. Joint Custody

1. Overview:

a. Shared custody and child support – not v. common and not easy to deal w/

b. Much more common: shared legal custody (access to records, documents, etc to make edu decisions about kids; ½ a say so) and for one parent to get physical custody (kids spends majority of time and the other parent gets visitation)

2. Bast: (NY COA) shared legal and physical custody

a. Child Support Standards Act – speaks in terms of a single custodial parent but it still applies

i. Why? Usually the custodial parent gets $ bc has the kid more but w/ joint custody both parents would spend the same, so neither would need child support

b. Apply the same process w/ joint custody: 1) calculate combined income 2) multiply by % from state formula/factors (DRL 240(f)) and allocate btwn parents 3) if more then $80k court will decide amt in excess

i. After this the ct has to order the noncustodial parent to pay share to the custodial parent

ii. UNLESS ct finds it unjust/inappropriate (look to factors in 240(f)) but deviations are rare and burden on the challenger

c. Since in joint custody, there is no single custodial parent must figure out which parent has physical custody for the majority of the month (and then they get the check every month)

i. Problem = stopwatch visitation

d. Rejects proportional offset: each share of basic child support obligation is multiplied by the % of time spent; the 2 amts offset each other and the “net” paid to parent w/ lwr amt

vi. Child Support in NY: Income Sharing State

1. FCA 413: parents have a duty to support their kids, the court will decide a fair and reasonable sum

a. Same process as DRL

2. FCA 415: spouse/parents have a duty to support recipient of public welfare or in a mental facility (until kid is 21) (stepparents have the duty during the M)
3. SSL 101: Liability of relatives to support

a. Parents have a duty to support child in need until 21/stepparents have the duty of kids while in M and under 21
4. Two Types of Child Support in NYS: 
a. DRL 240(1-b): ct under obligation to look at custody and child support numbers no matter what – even if one parent makes NO money, must support even if $1
b. DRL 240(1-b)(c): Basic Child Support: only based on number of kids NOT a sliding scale (17% for 1 kid; 25% for 2; 29% for 3; 31% for 4, etc)
i. Add up the income of both parents

ii. Multiply that ($80k/month is the max) by the child support percentage
1. If the combined income exceed 80k/month – court must look to (f) factors to determine how much over
iii. Both split pro rata – but if this will put a parent below the poverty line, it will get reduced
c. Add-On Expenses: physical, educational, healthcare, child care expenses, etc

d. If parents come to their own agreement – court will review and if parents deviate, must give detailed explanation why

5. Determining Income in NY: DRL 240(1-b)(5): f/f disclosure is required
a. Broad definition: salary; investment income; pension and other benefits; look at tax returns
b. Adjustments: previously ordered child support/alimony (from another dad); concurrent ordered alimony (from this dad); in kind support from other individuals (imputed income from other M/parents); income imputation from earning potential (if you have mid-life crisis and abandon high paying job)
c. Deviation: if number is reached, ct may want to use discretion  to adjust (rare) DRL 240(1-b)(f): list of 9 factors for discretion: (must list which factors it used)
i. Financial resources of the custodial, non custodial, and child

ii. Physical/emotional health/special needs of child

iii. Standard of living the child would have had

iv. Tax consequences

v. Non-monetary contributions parents make towards care/well being of the child

vi. Educational needs of either parent

vii. A determination that the gross income of one parent is substantially less then the other’s

viii. Other children of the non-custodial parent

ix. Extraordinary expense in visitation/or if it gets extended

x. Any other relevant factors

6. Modification: DRL: 236(B)(9): Modification of child support (same as spousal support!)
a. The payor shows an inability to be self supporting; or
b. Substantial change in circumstances including financial hardship
7. When Does Child Support End in NY

a. Death of obligor

b. Adoption of child by someone else

c. Termination of parental rights

d. Custodial parents, wrongful interference w/ visitation rights (MUST be found by the judge)

e. Emancipation – turning 21; gainful employment by kid; kid enlisting in military; child’s M; child running away
g. Enforcement of Child Support

i. Overview:

1. Traditionally a private responsibility (if you were owed money you had to go to court to get it) but trend towards federalism

2. Deadbeat dads have become a huge problem – 1/3 get nothing, 1/3 get partial

3. Moms bear burden of making up the extra $ – more likely to be below poverty 

4. Who’s paying instead? Taxpayers, mom, extended family

5. Jail time and condition probation is probably harshest remedies
ii. Imprisonment: Criminal Nonsupport and Contempt of Court

1. State v. Oakley: failure to pay child support resulted in probation w/ condition that he not have any more children or else go to jail for 7 yrs
a. Didn’t want to send to jail bc he wouldn’t be able to support mom/kids from in there

b. Not a consti problem: no absolute right to refuse to pay child support; incarceration deprives right to be free from restraint/cant have kids so jail is a more intrusive alternative
c. Not overly broad bc can satisfy condition by paying support, plus its only temporary – impingement on fundamental right but not an absolute prohibition

d. Zablocki does not apply: closer tailoring to legit state interest; Zablocki was a permanent ban

e. Problem: coercive abortion; connects fundamental right to wealth; condition is unworkable

iii. NY and Enforcement of Child Support: Trying to do whatever they can to get noncustodial parents to pay
1. Income execution (auto deductions): withholding income to pay support

2. Unemployment insurance benefits: 

3. Income tax refund intercept: state/IRS deducts some before you get it and forwards to agency

4. Negative reports to credit bureau:
5. Intercept lottery winnings:
6. Deny passport/license: withholding/suspending/restricting/denying – one of the most effective
7. Lien on property: automatic 

8. Jail
iv. DRL 236(B)(7): Enforcement
1. When the order is being enforced the court will decide the amount of retroactive support, notify the parents (won’t consider fault of either party)
v. Reasons for Nonsupport:

1. Have NO money (should be requesting a modification bc not retroactive and will be liable for past payments)

2. Have a new family and obligations

3. Out of sight, out of mind

4. Spite after a bitter divorce
vi. FCA 422: H, W, child, relative in need of public assistance can originate a proceeding to compel support (services official or an agency can too)
VII. Child Custody
a. Determining Child Custody:
i. Overview:

1. Opposite of child support – started out very formulaic/presumptions moving to discretion

2. 90% of families can decide this on their own

3. Pros of presumption: easier, less likely to litigate, predictable

4. Cons: doesn’t take differences in families into consideration, may be unfair

ii. Tender Years Presumption: rebuttable factual presumption that young children shouldn’t be taken away from their mother; D had to prove w/ clear and convincing evidence that M should have custody
1. Devine: finds the presumption (even in limited usage ONLY as a tie breaker) as unconsti gender based classification
a. Why the states had this presumption = violates the laws of nature to sep young kids from mom

b. Problem: substantively (gave M custody even if both equally fit) and procedurally (evidentiary burden on D)
2. SC has never ruled on it but most states have moved away from this presumption

3. Gender: 3 Different Approaches:
a. Prohibition: gender can NEVER figure in (ALI)
b. Middle ground: can consider gender as one factor of many

c. UMDA: lighter version of presumption (all else equal, Ms are preferred)

4. Age of child is also relevant: no presumption but impt factor

5. NY: sometimes try to match genders (boys w/ Ds, etc)

iii. Primary Caretaker Presumption:
1. Improvement on the tender years presumptions; allows for more individualized determination; both parents get a chance

2. Retrospective: looks to past behaviors, so mostly Ms get custody

3. Pros: promotes BI of child; maintains stability (If no D same person would be taking care of him/mimic intact family)

4. Cons: doesn’t give other parent much of a chance to take responsibility since retrospective

5. No state uses it as a complete presumption, just as a factor

iv. Best Interests of the Child:

1. UMDA: factors (not anything goes/must be relevant) shall NOT consider conduct of a proposed custodian that does not affect his relationship to the child (fault in D)

a. Wishes of parents

b. Wishes of child

c. Interaction and interrelations of child w/ parents, sibling, and other impt people

d. Child’s adjustment or need to adjust to home, school and community

e. Mental and physical health of all individuals involved

2. Key Questions: 

a. What is the BI of the child? What does it mean to be the better parent, a good parent?  Is the factor relevant to this vision of BI?

b. If relevant, how should it be weighed? Is it consti? Any limits on the consideration of such a factor?

3. Appropriate Considerations under the BI? Gender; Race; Religion; Sexual Orientation; Working parent/childcare/time; DV; Joint custody

v. Race as a Factor:

1. Originally 3, now only 2 Approaches: 
a. Irrelevant
b. One of many factors – Majority (NY)

c. CANNOT be sole factor – The SC got rid of this approach in Palmore (v. narrow holding)

i. Problem w/ race as the sole factor – too arbitrary; would be completely up to the discretion of the specific judge’s morals/values

ii. Protecting kids is compelling, but protection from teasing is trying to protect them from private prejudices

iii. Private biases may be outside the reach of the law but the law cannot directly or indirectly give them effect

iv. Can’t put gov’t weight behind racism (not ok under 14th)

2. NY and Race as A Factor: black H and white W – court heard racial grounds but decided on other grounds (M got custody bc she had more time, flexibility, the kid was so young, primary caregiver, etc)
3. Reasons:

a. Promote racial tolerance: sometimes tolerant attitude of the parent will help get custody; exposure to diversity

b. Fostering racial identity: some minority parents fight for kid bc only they can teach child about bi-racial background

vi. Religion as a Factor:

1. Overview: a court may not examine the truth behind a person’s religious beliefs but can look into the sincerity of their belief

a. Sagar: both parents Hindi but one wanted a practice to be performed; the other did not (each parent had equal rights and wanted exactly opposite things)
i. A parent’s wish for a religious practice to be held, etc does not need to be purely religious (can have a second motive)
ii. Can’t restrict a parent’s fundamental right to free exercise OR determine a child’s religious upbringing UNLESS:

1. Compelling state interest: demonstrable physical or psychological harm (this is compelling enough to interfere w/ child rearing autonomy)

2. Narrowly tailored: something that intrudes the least on the religious wishes of either parent and is compatible w/ health of the child

2. 3 Different Approaches:

a. One but NOT the sole factor

b. Only to the extent it affects the secular well-being of the child – most common; harm standard

i. How to measure harm? Physical evidence; serious threatened harm is the most common; actual physical or mental harm is much narrower and not as common

c. Only w/ children that have ascertainable religious preferences/it’s a part of their identity – narrowest

3. 2 Ways it Affects Child Custody Decisions:

a. Deciding who gets custody – initial custody decrees
b. In setting forth conditions of custody

4. NY: if M and D sign a premarital agreement re: what religion to raise the kids, NY will enforce!

vii. Sexual Orientation as a Factor:

1. Same-Sex Sexual Conduct: more likely to lead to denial of custody, lose modification request, lose in neglect determinations

2. 3 Different Approaches:

a. Irrebuttable presumption of unfitness – Per Se

b. Rebuttable presumption – must prove absence of harm

c. Must have/will have adverse effect – most common; nexus (no burden of proof) – NY 
3. Fulk: (MI) marital fault, religion, personal values/morals cant be sole basis; abused discretion by focusing on the M’s lesbian affair, being in an emotionally unstable relationship
4. Notes: 

a. Why some think that homosexuals aren’t good parents – immoral, kids will get teased, psychological harm

b. Why is this analysis different from Palmore? The SC in that case limited the holding to the 14th amendment and race only!
viii. Career as a Factor:

1. Rowe: can get a court to consider the amount of time you have to spend w/ child as a factor but can’t use it as a reproval of one parent
2. Sometimes it will play a part in the BI of child
ix. Domestic Violence as a Factor:

1. Overview:

a. Can an abuser be a good parent?

i. Transfer of spousal abuse to child abuse

ii. Not the qualities of a good parent

iii. Teaching a child to be an abuser

b. BUT if couple is violent together might not be that way when they are not together; can get treatment

2. 4 Different Approaches:

a. Irrebuttable presumption against abuser – Per se
b. Rebuttable presumption against abuser – emerging trend
i. Clear and convincing evidence that the BI of child req that you be the custodial parent

ii. Reimers: state had a rebuttable presumption that was triggered; she showed pattern or abuse and serious bodily injury and got sole custody

c. Mandatory consideration – almost all states req that DV be considered
i. NY: if allegations are proven by a preponderance of the evidence, court must consider it and the BI of the child

d. Permissible consideration

3. For each approach consider:

a. Definition of DV

i. ALI has a broad definition

b. The level or type of DV that will trigger a legal reaction/presumption

i. Set bar high; weed out mutual abuse

ii. Serious bodily injury; dangerous weapon; pattern of DV

c. How the presumption is to be rebutted

d. How allegations of mutual abuse are to be handled

i. Is it really mutual abuse or defensive acts by W who is being abused (Reimers – “mutual abuse” was actually defensive acts that were far less serious in nature and degree)

x. NY and Determining Child Custody:
1. DRL 240(1)(a): the court is a substitute parent and must look out for the BI of the child and will ALWAYS review custody arrangements (even private agreements from a prenup)
a. If DV is proven by a preponderance of the evidence, the court MUST consider this as a factor – mandatory consideration
b. Factors the court will look to: 

i. Gender of the child/parents/primary caretaker

ii. Race (the biracial kid NY case; Palmore)

iii. Sexual Orientation (but only if some proof of harm)

iv. Working parents/amt of time to spend w/ kids and who will watch the child

v. Joint physical custody is NOT a presumption and will only consider if the parents can show they can do it

2. DRL 240(1-c)(a): A judge can NEVER award custody (and can deny visitation) to a parent who killed the other spouse, sibling, guardian of child

a. Exception if the parent who killed someone was a victim of DV
3. DRL 240(1-c)(a): If a child is of sufficient maturity to express which parent they would prefer, this can be considered
a. Parent’s ability to assure meaningful contact w/ the other parent can be considered
b. Joint Custody:
i. Overview:

1. Joint custody gives both parents shared legal and physical custody

2. Legal custody: share responsibilities in making major decisions

3. Physical custody: each entitled to the companionship of kid over pds of time; more about the day to day stuff
4. Some states req parenting plan (ALI)

ii. 4 Approaches to Joint Custody:

1. Presumption of joint custody as in the BI of child

a. Some states req parental consent, others don’t

b. Moving away from this approach and toward other 3

2. Only one consideration in the BI of child – most common

3. Preference for joint custody

a. Bell: parents had shared custody over long pd of time; disagreement arose over daycare – court found that this one disagreement was not evidence of inability to cooperate
b. It is critical in joint custody that the parent be able to cooperate otherwise, it wont be in BI of kid

4. Disfavoring joint custody – if it wasn’t really a problem for the parents, they wouldn’t be in court

iii. Criticisms of Joint Custody:

1. Location stability is better for child (esp young ones) going to bed in the same place, etc

2. For younger kids its better to have one anchor parent making the decisions

3. Some parents might not be able to afford it

4. Domestic violence – might be forcing W to stay in contact w/ abuser

5. Doesn’t really get both parents involved

6. Not really equalizing things – Ms still do more and tend to have more kids over time
c. Visitation:
i. Overview: 

1. Traditionally, one parent is awarded sole custody and the other gets visitation

2. Visitation is serious commitment by courts; very rarely will a parent be denied visitation (discretion) even w/ abuse!
3. Restrictions will be imposed however

a. Supervised visits – must be effective

b. Limits on time, place, duration, circumstances

c. Limits on the kind of activities that can happen – no visitors (no homo/heterosexual partners, no drugs, no alcohol, no firearms, etc)

4. Parent requesting restriction has the burden of proof

5. Sexual abuse is a warning sign but may be hard to prove in court

6. Not mandatory for parents; courts don’t enforce; custodial parents don’t go to court over it

ii. Standards Governing the Noncustodial Parent Visitation: Abuse of Discretion Hanke: D sexually abused stepdaughter, M didn’t want him to have unsupervised overnight visitation with their bio daughter

1. Where there is evidence that a parent is justified in believing that other parent is sexually abusing the child, parent doesn’t have to surrender the kid w/o stringent safeguards

2. Past behavior is best predicator for future behavior so it was an abuse for the lower court for NOT providing a specific place for the supervised visitation or supervisors that had a connection w/ the child and were satisfactory to all parties

iii. Alienation Syndrome: some kids refuse to see other parent; should visitation be mandatory for kids? 

1. Some courts will enforce – but is this any longer about the BI of kids?

2. Courts will use psychologist and team mtgs to work with the kid

iv. Denial of Visitation: very reluctant!

1. Turner: D cant afford support so he stops paying but ask for modification; M goes to court; trial court grants denial of visitation

a. Child custody and visitation are about best interests of child and NOT punitive

b. Better to promote the child’s relationship w/ both parents but there are exceptions to this (see below)

i. Can deny/condition visitation bc of neglect

c. Deny M’s claim – kids aren’t going w/o (M is covering diff) and so shouldn’t be punished bc D cant pay – not in kid’s best interest

v. Exceptions to the Rule that Visitation and Child Support Are NOT Linked: (the reciprocal view) courts don’t want to link child support w/ seeing your kid bc that’s a backwards view; not supposed to be about compensation BUT

1. Willful refusal to pay child support (not paying even though he has the $) – intentionally harming interests of child (considered neglect)
2. Interference w/ visitation – M refusing to allow D to see kid, not showing up, etc

a. Remedies for noncustodial parent 1) modification 2) withholding 3) change custody 4) make up parenting time

3. Children’s needs are not being met – if our taxpayer $ is being threatened then some states might alter visitation
d. Parent vs. Non-Parent Custody Disputes:
i. Types of Nonparents: Pseudo Parents:
1. NY: does NOT recognize this claim and treated as a NONparent – must then show “unfitness” which is harder to prove then negating rebuttable presumption (proving that its in the BI of child to maintain relationship)
2. Argument that we shouldn’t treat them like a regular parent bc could have adopted the kid/been on equal footing but did NOT

3. Pseudo Parent Theories: (all kind of the same thing) (same sex parents)
a. Psychological parents – based on day to day stuff

b. In loco parentis – in the place of a parent

i. Jones: in loco parentis needs to establish by clear and convincing evidence that it is in the BI of the child to maintain their relationship

1. Rebuttable presumption that weighs in favor of the bio parent and burden of proof not evenly balanced BUT not as hard as proving unfit so this is a window – protecting biology

2. Jones was trying to get around the RP and only have a BI analysis (as if a normal custody issue)

c. Parenthood by estoppel – acts as a parent in circumstances that would estop legal parent from denying claimant’s parental status

d. De facto parenthood – person other than legal parent performed equal of greater share, lived w/ kid, acted as a parent, held kid out, etc

ii. Types of Nonparents:
1. “True” non parents: grandparent, long term babysitter, etc

a. Troxel: (SC) M didn’t want grandparents to see kids more then once a month; they sued for visitation under state law

i. State law said that ANYONE, at any time, could petition and court can grant visitation if in BI of child – unconsti!
ii. Too broad, too much discretion; in practical effect the court could go over a fit parent’s head whenever anyone applied for visitation if they though it was BI

iii. Not enough deference to parent’s opinion of what is in child’s BI and fundamental right to rear kid

iv. Since she was already declared a fit parent there must be a presumption that she’s going to act in the BI (no reason for the state to inject itself here)

b. Consequences of Troxel:

i. Victory for grandparents in a way – these stats giving 3rd parties opportunity to petition for visitation are consti BUT just need to be written well and include a built in presumption for parent’s opinion of BI

ii. Also, could’ve required that the grandparent prove harm and that would’ve made it a lot harder

iii. State reactions: 

1. Some adopted harm req (show an existing relationship and that depriving kid of that would harm him)

2. Limits on who gets to petition – broad range = widowed family only, D’s family only, non-marital family, or intact family only

3. Deference to parent’s wishes

2. NY and Nonparents: visitation battles and not really custody (bc presumption in favor of parents)

a. DRL 240(1): gives grandparents the right to seek visitation upon divorce only

b. DRL 71 and 72: gives siblings and grandparents the right to seek visitation upon death of parents or other equitable areas

i. Troxel and foster care problems

c. DRL 70: protects custody and visitation rights of nonmarital biological parents (heterosexual cohabitators)

i. Not going through divorce and need to handle custody/visitation n other way

ii. Homosexual couples have tried to use this but NOT working out (so better adopt!)

d. Pseudo parents have NO rights in NY

e. Must show unfitness in order for custody??? What does a nonparent have to prove?
e. Modification of Child Custody:
i. Overview:

1. If for some reason, visitation is no longer feasible, parents need to go to court to change the initial decree
2. Higher standard then initial awards to ensure stability

3. Reasons for modification (courts looking for good faith)
a. Moving/relocation

i. Job/education

ii. Remarriage – mixed results

iii. Family support

iv. Avoiding ex-spouse – tring to decrease time other parent gets to spend w/ child

b. BI is open ended and a parent might think these reasons have changed

4. Divorced families face many more restrictions and judicial intervention the intact families! (bc they have to go thru all this just to move)

5. 100 Mile Rule: some custody agreements contain this, if custodial parent moves more then 100 miles she MUST go into court to modify

ii. Standards for Modification: (compare to spousal support, which is substantial change in circumstances)
1. Low = so long as modification is in BI – discretion bc this will vary w/ every judge
2. Higher = cannot modify for loss of income/employment of custodial parent, remarriage/cohabitation, placement into daycare
a. In this situation, modify child support instead

b. Most common

3. Higher = UMDA = granted only after 2 yrs, after initial custody grant, other then for serious endangerment 

a. Why time pd? Makes it harder bc modifications disrupt continuity o child and we don’t want that to happen

4. High = only where there is a material and substantial change in circumstances so that the BI of child requires a modification

5. High = ALI = #4 above PLUS substantial changes must be based on facts not known/anticipated at time of original order OR
6. High = ALI = #4 above PLUS nonconsensual modification should only be granted where there is endangerment of child
a. Even if consensual, should still go to court and it will be granted easily

iii. 3 Approaches to Relocation Requests:
1. Favor custodial parent who wants to move

a. Makes it pretty easy for custodial parent, maybe put burden on other parent to show harm to the child if he moved
2. Put BI of child as superior to parental rights

a. Can demand evidence from both sides to show that moving/not moving is in the BI and be v. demanding about it (findings about the new school, home, daycare options, etc)

3. Equal footing btwn BI and both parents

a. Treat all 3 interests as equally impt – (right to travel, right to see child, right to BI)

b. Both parents share burden in showing how relocation will impact the child

c. Multifactor test stat

d. Allows for flexibility (re: age of child esp)

e. Ciesluk: M wanted to move and filed petition for modification – neither parent needs to show direct benefit/improvement in quality of life but that its better then the alternative
i. Parental right to travel and the noncustodial parent’s right to child are competing interests (judge has to pay lip service)
VIII. Jurisdictional Issues

a. Overview:

i. Need SMJ (over the issue) and PJ (over D) (Min contacts, domicile, residence, etc)

ii. Divisible Divorce Doctrine: the court might be able to hear one and NOT the others

iii. Divorce = In Rem

iv. Spousal/Child Support = tradition and minimum contacts

v. Child Custody = depends on the child

b. Divorce
i. Jurisdiction Over the Plaintiff and Defendant: Kimura: W lived in Japan, H in Iowa; court has PJ over W even though she has never had ANY contact w/ the state
1. PJ over the P is enough to confer IR jurisdiction over the other
2. Marriage is a RES; a thing that travels w/ BOTH spouses – so if a state has PJ over one spouse, has PJ over both

3. Domicile: is the H domiciled in Iowa? Worry that he moved here to get the divorce but not strong enough to overcome In Rem jurisdiction

4. W has the option of claiming forum nonconveniens

ii. Durational Residency Requirements:

1. States have passed these (2 mo–3 yrs) 

2. Policy problem: states don’t want to become a place for a quickie divorce; clogging up the system; budgetary concerns; evidence might not actually be IN the new state (courts might be forced into making ill informed decisions) 
3. DRL 230:

a. Married in the state AND either party is a resident when action commenced AND has been a resident 1 continuous yr immediately proceeding the action
b. Resided in state as married couple AND either party is a resident when action filed (1 yr)

c. The cause occurred in the state AND either party resided in the state for 1 yr

d. The cause occurred in the state AND both live in the state

e. Either party has lived in the state for 2 yrs before the action

4. Sosna: the durational requirement might’ve delayed her access to the courts but its not permanent; states have an interest in avoiding meddling in other states’ affairs and minimizing susceptibility of its divorce decrees
c. Child Support: 

i. Jurisdictional Limitations on Establishing Awards:

1. Initial child support decree: the state only needs to get PJ over D (bc this will then establish SMJ)
2. Kulko: the state can establish PJ over the D through minimum contacts

a. No min contact bc time in CA was too transient/fast; whole M’d life was in NY

b. No purposeful availment: when D agreed to let daughter live w/ mom in CA, he didn’t purposefully available himself on the state (his daughter did)

c. D couldn’t have reasonably expected that by agreeing to let his daughter leave, he could get sucked into CA’s PJ

d. (Note: for modification request, even if D was personally served in CA, no SMJ bc NY has it)
3. Single Act Long Arm Statutes: states specific conduct conferring jurisdiction (like tortious act, transaction of business)

a. Family law specific stats passed; ex: living as H & W in the state, even if one leaves, if the other stays, then there’s PJ
4. Congress’ Response to Kulko and the Lack of Uniformity
a. UIFSA: new procedures for establishing, enforcing, and modifying support order; enactment is a condition for fed $; covers spousal and child support; worried that Kulko and traditional bases would prevent effective support enforcement BUT ending up narrowly relying on long arm stats to created bases of PJ
i. 8 Bases for PJ Over the Defendant: FCA 580-201:
1. Personally served in the state (this is going to hamper visitation)

2. Waiver

3. Person resided w/ child in that state (at some point)

4. Person lived in state and provided prenatal $ to the child

5. Child lives in the state as a result of acts/directives of obligor

a. This would apply to Kulko but there needs to be a connection btwn the acts and the substantive matter of the litigation
6. Child’s conception occurred in state

7. Parent signed up for putative father registry in that state

8. Any other basis consistent w/ consti

b. Not revolutionary (reject child-state jurisdiction) still about single act, long arm stats

c. In all 50 states

d. Really don’t want to hamper visitation or involvement by a parent – so making calls to a Dr in the child’s home state or visiting kid twice wont be seen as est PJ
ii. Modifying Child Support Orders:

1. Unlike in initial child support orders (where PJ = SMJ) re: modification; PJ will NOT equal SMJ and on top of getting PJ (UIFSA, 8 bases) court will need to have SMJ
2. SMJ Approach: LeTellier: UIFSA
a. Who has Continuing Exclusive Jurisdiction? Only that state can modify a support order

i. Policy reasons – there’s already an existing decree that’s been signed off
ii. Puts burden on the person trying to change the support award w/o shutting the door

b. First – see if issuing state still has CEJ; only lost if: 
i. EVERYONE moved from that state (M, D, kids) OR
ii. Waiver

iii. NY: FCA 580-205: same as above two; plus, court can’t exercise CEJ to modify an order IF it has been previously modified consistent w/ UIFSA (then that means NY loses CEJ)

c. Second – determine which NEW state gets CEJ:

i. New state must have PJ over the D AND
ii. P cannot be a resident of that state [FCA: 580-611(a)(1)]
iii. If everyone (M, D, kids) have ALL MOVED to the same NEW state, that state will have CEJ [FCA: 580-613] OR
iv. Waiver [FCA: 580-611(a)(2)]

3. NY FCA 580-612: NY will recognize an order modified by a state following UIFSA

d. Child Custody:

i. UCCJEA: v. similar to PKPA; 

1. How to Acquire Initial CEJ/Or How a New State Can Get CEJ (listed in order of presumption)

a. Home state = the state where the child lived w/ a parent 6 mos immediately proceeding the action

b. Significant connections to the state AND substantial evidence can be found in the state
c. It’s a more appropriate forum
d. No other state will fill #1-3

e. Note: no more emergency jurisdiction

2. How a State Can Lose CEJ:

a. Child and parents moved out of state OR
b. No significant connection AND no substantial evidence (so, if the initial issuing state has either one of these last two, it still has CEJ)
3. Purpose: to prevent repeated custody litigation; doesn’t rely on which state has the most significant connection
a. Not a contest! Just significant connections; don’t want to alter if CEJ exists so going to protect it

b. Borrowed idea from the support cases/UIFSA – 2 ways to lose CEJ (but different)

c. Hard for an initial forum to lose CEJ to prevent forum shopping
ii. NY: DRL 76: Initial Child Custody Jurisdiction:

1. The state is the home state of the child on the date of commencement, or was the home state w/in 6 mos of the proceedings and a parent still lives here

2. Another court does not have jurisdiction or the court in the home state declined bc NY is more appropriate and

a. The child and at least one parent have significant connection w/ the state (more then just physical presence) and 

b. Substantial evidence is available in this state

3. All courts that have jurisdiction have declined bc another state is more appropriate

4. No other court would have jurisdiction under any of the above

5. Physical presence is not necessary or sufficient to establish jurisdiction

iii. NY: DRL 76-a: Exclusive, continuing jurisdiction:

1. NY will have continuing jurisdiction until:

a. No longer substantial connection to the state and no evidence left here OR

b. Child and parents don’t live in the state anymore

2. If NY made the initial custody determination and then lost CEJ, can get it back under DRL 76
iv. NY: DRL 76-b: Jurisdiction to Modify
1. Cannot modify if the court wouldn’t be able to make an initial decree under DRL 76 AND 

2. It no longer has CEJ and another state would be a more convenient forum OR

3. The child and parents don’t live in NY anymore

v. NY: DRL 76-c: Temporary Emergency Jurisdiction
1. If the child is in the state and has been abandoned/necessary in an emergency to protect the child/sibling/parent
2. Remains in effect until the court can assure the protection of the child

vi. NY: DRL 76-f: the court can decline jurisdiction if it decides it is an inconvenient forum

vii. NY: DRL 76-g: a court can decline jurisdiction due to unjustified behavior of a person looking for jurisdiction (cant consider taking the child, or keeping the child after visitation IF there is evidence it was done to protect child from DV)
IX. Alternative Families

a. Overview:
i. Not necessarily claiming to be a family but want to be treated like one
ii. “Like family” indicates an elevated, close relationship; duty/loyalty to each other
b. Competing Approaches to Defining Family
i. Formal: the law imposes overarching definition of family

1. Tangible/concrete; black and white markers like DNA, M certificate, generational relationship

2. Ex: FMLA (can take care of spouse, parents, child, etc)

3. Belle Terre: (SC) zoning ordinance for 1 family units; defined families as blood related/M/adoption – 6 college kids living together brought suit; upheld

a. Stat also included a functional description of family (2 people living, eating, cooking, etc – heterosexual couples)

b. NO violation of freedom to associate or other fundamental right 

c. Applied rational basis – town has interest to “zone out” noise, nuisances, clean air, etc

ii. Functional: more, holistically, how this group of people function together and then its compared to a traditional nuclear family

1. Ex: SSL definitions of DV (people who live together, have a kid together)

2. Moreno: welfare benefits would only go to households of related people (if anyone wasn’t related and lived there, no $ at all)

a. SC held this to be an irrational classification and violation of EP bc only 1 class could get help and its not narrowly tailored to meet a compelling state interest

b. No legit state interest – can’t use a stat to  make things harder for “undersirables”(here, trying to excludes hippies and communes)

c. Not rationally related – even if fraud was the interest, other provisions were related to it and this one doesn’t prevent it; it only stops the poorest of the poor from getting $ (these were good faith needy people living together bc couldn’t survive on their own)

c. The Extended Family: Moore: (SC) single family housing ordinance singled out which specific blood relatives could live together; invalid

i. Dist from BT bc that only dealt w/ unrelated individuals and this regulates blood relatives

ii. This violates all the fundamental rights associated w/ family (bear, beget, raise, kids, use contraceptives, deciding who to live w/ etc)

iii. This case expands the fundamental “decisional” right to include the right to decide which relatives to live w/ and expanded to include extended family
d. Cohabitation: Unmarried Couples and the State:
i. 3 Approaches to Cohabitating Couples:

1. Contract/Equity Approach: treat like any other unmarried persons’ transaction (business, etc)

a. May include express and/or implied contracts OR equity remedies 

b. NY is ONLY express contracts – treats same sex couples the same; will only enforce if express contract
c. Marvin: lived together, W claimed that M agreed to split property w/ her 50/50 and support her the rest of her life

i. Contracts btwn nonmarital partners are enforceable and the ONLY exception: contracts w/ sex as the consideration 
1. W can recover what she put in (homemaker services, value, etc)

ii. If NO express contract – courts can use implied contract and equity theory

1. Constructive trust

2. Reasonable value of household services: they weren’t M so cant have any reasonable expectation to be treated like a W BUT she can still have other expectations

iii. Rejects functional approach from Cary (which says she get $ bc she functioned as a wife) and instead, holds that she gets $ bc of equity/unjust enrichment

2. Status/Functional Approach: based upon functionality as family (if you act like a nuclear family the law will treat you like one)

a. Ex: ALI

b. Cary: property acquired during relationship should be divided equally

i. Change in public policy, Family Law Act, getting rid of fault/judgment

ii. Moved to a functional definition of family in order to give her $, looked to see how they functioned together (which was like a nuclear family)

iii. Problem: oral contracts

3. No Legal Remedy/Non-recognition Approach: driven by fear of CL marriage (some states treat same sex couple like this)

a. Ex: Hewitt: M and W lived together, had 3 kids, never M’d – court said recognition of property rights would equate cohabitation w/ the abolished doctrine of common law marriage and would undermine marriage
b. Pre-Cary: state isn’t going to help couples when they break up; v. punitive bc living together and not married was seen as immoral; can get what you bring in and expressly contracted for during the relationship

ii. 3rd Parties and the State: Graves: negligent infliction of emotional distress

1. Dillon: 3 factors 1) location to the scene/close to accident 2) shock resulted in direct emotional impact 3) closely related (CA had a formalist approach, limited to M certificate)

a. “Closely related” became an issue – is a fiancé closely related? YES

b. NO logical distinction for denying recovery (knew each other 7 yrs but would allow recovery for married people who knew each other a week); no need for a brightline rule 

c. Functionalist approach – look to how they function, duration, degree, did they function as a married couple

2. Courts split re: functionalist and formalist approach for the 3rd prong

e. How the Law Treats Alternative Families – Overview:

i. Moreno: treats unrelated/poor individuals the same as a traditional family re: food stamps

ii. Belle Terre: treats unrelated college students differently re: zoning

iii. Moore: treats grandparents/child the same re: zoning

iv. Marvin: treats heterosexual cohabitating couples differently re: dissolution

v. Graves: treats heterosexual cohabitating couples the same re: tort law

f. Nonmarital Children’s Support Rights: Types of Proceedings:
i. Child visitation

ii. Child Custody

iii. Adoption out

iv. Termination of parental rights proceedings

v. Inheritance

vi. Paternity: needs to be established before any orders will be granted

1. Clark: EP claim = legitimate (any time until they’re 18/no paternity hearing necessary) vs. illegitimate (only 6 yrs/must have paternity hearing first)

a. Intermediate scrutiny: a time limit is substantially related to an important gov’t objective

i. Here, it was fraud/stale evidence – worried people would make false claims/evidence would disappear

ii. BUT, now DNA testing makes this not really a problem

iii. PLUS the state later changed it to 18 to get federal funding

b. Not really a problem anymore

2. NY and Paternity Proceedings
a. Birth certificate is NOT a legal basis; too informal, no notice or reading of legal obligations; not evidence of anything

b. Non-Judicial: Voluntary Document of Paternity: FCA 516-a(a):
i. Congress required all 50 states to have this

ii. Read legal obligations to parents – including duty to support

iii. They sign it and have 60 days to rescind

iv. Gets filed in registry and acts as equivalent as court order

v. Can be done pre-birth

c. Judicial: Article 5 of FCA
i. FCA 511: family court is the court you have to go to for paternity hearings

ii. FCA 522/523: Mom, child, dad (to prove or disprove), next of kin, child welfare system (know of fatherless kids and want to get them $) can all bring this action; must file a petition
iii. FCA 531: bench hearings/clear and convincing evidence

iv. FCA 532: mom, dad, child can ask for the test; limited right, the court can say no to the test if its not in the BI of the child (if one man has always acted as the dad then maybe he should stay that way, stability)

v. Three Reasons NOT to Order the Test: 1) Equitable estoppel (one man has always acted as the father, m and D are both encouraging the falsehood) 2) presumption of legitimacy 3) res judicata

vi. FCA 545: after a finding of filiation, the court can order child support

3. Alternatives: MA performs a DNA test in EVERY situation and then decides what to do with the result; PA in a nuclear family the presumption trumps and no testing

vii. Child Support: 
1. Parental Presumptions: goal of presumptions are to have 2 parents support every child
a. Elisa B.: same sex unmarried couple, bio M suing her partner for child support

i. UPA (model stat) has a presumption that man is presumed to be the father if he welcomes the child into his home and holds the child out as his own
ii. Problem: everywhere in the law it says man/dad; can this apply here? YES

iii. Johnson: CA precedent that said each child can have only one mother

iv. BUT child can have two women as parents

v. Looks to domestic partnership laws; adoptions cases and decides that people have been established as legal parents even though not bio parents

vi. So now, this presumption applies to anyone who complies

b. Problem: homosexual male couples

i. One man is the bio dad, the other holds the child out as his own (both presumptions of paternity) and the surrogate mom gives birth to the baby – are they all legal parents?

ii. Distinguished from Elisa B: mom is an active participant be she had to carry the child to term, involved and a sperm donor is not involved in the process at all
2. Contraceptive Fraud:
a. Wallis: M and W agreed to use contraceptives, she changed her mind and got pregnant; he was ordered to pay child support; he sued for fraud, breach of contract, conversion and tort
i. Parents cannot contract away child support obligations! Even had they signed a written agreement, the child is entitled to support from both parents (even if mom has plenty of $ or could go on welfare)

ii. Tort claim: M filed for compensatory damages for economic losses = child support payments

1. Rejected bc it directly contradicts order for child support (this would undo it)

2. M isn’t a regular tortfeasor bc she’s getting the $ for the child (not herself)

iii. Punitive damages: also rejected bc he is partially at fault, could’ve taken your own preventable actions

iv. Fraud claim: all claims raised by men to avoid child support fail

1. The mom might be wrong but shouldn’t take it out on kid

2. This defense to child support claims fail but will allow you to bring a tort claim against mom (which is what Wallis did here and lost)

b. Notes:

i. Contraceptive fraud = generally will not serve as a defense to D’s support obligations/ tort claims usually fail as well

ii. Maybe D can get damages if serious physical injury was suffered as a result

iii. Overriding Interest/problem w/ these claims – stigmatization, proof problems; both guilty!; unwanted pregnancies ca n be prevented if precautions are taken
g. Unmarried Parent’s Rights:
i. Presumptions as a Fit Parent: Neglect vs. Dependency Hearings
1. Stanley: M died, left 3 kids, had a dependency hearing (ONLY asks if the kids have a surviving parent/guardian) kids taken away

a. State law said that a “parent” = M and D of a legit child, natural mom of illegit child or adoptive parent
b. State interests: BI of child; don’t want to make it easy for unwed/deadbeat Ds to keep kids (presumption that unwed Ds are unfit, missing, don’t care, deadbeat, etc) so why bother having neglect hearings
i. Neglect hearings – more stringent; what married Ds get before their kids can be taken away from them (what he wants here)

c. Court finds this to be a violation of DP = even if assumption that an unwed D was correct/more efficient not to have, the right the state is violating is too impt to broadly violate it like this
i. An (unwed) D is entitled to a hearing on his fitness as a parent before his kids can be taken away 

ii. Denying this while giving it to all other parents when their custody is challenged is a violation of EP

ii. Presumption of Legitimacy: 

1. Michael H: (SC) CA law has a presumption that any child born during a valid M is presumed to be the child of the H; upheld

a. Bio D’s DP claim rejected – no historical fundamental right as an adulterous bio D as the father (v. specific!) an he presumption of legitimacy has a long history

b. Why have a presumption of legitimacy? Gives children legitimacy so not seen as “bastards”; inheritance issues; provides a 2nd parent (w/ legal obligations) from birth

c. Its rebuttable – but only w/in two yrs, must be filed by H or M (bio D cannot file on his own)

d. Child’s DP claim is rejected bc no history of a fundamental right to have a relationship w/ both men

e. Child’s EP claim is rejected bc no discrim treatment; treated like every other child, just get 1 D

f. Bio D’s EP claim is rejected bc cant give him equal status bc then H would lose his rights; only enough rights for 1 D (pick one and SC goes w/ tradition)

g. Public policy of unitary families – bio D isnt part of the unitary family (M stayed married to H the whole time)
iii. Consent to Adoption: regarding unwed, bio Ds – it seems to come down to, do they deserve it?
1. Quilloin: stepparent adoption; M remarried and wanted new H to adopt child
a. State law didn’t require D’s consent bc he was never married to her

b. Ct asks – did bio D have any rights to lose? Made some support payments, visited sometimes but never sought custody, M’d M, lived w/ them, etc

c. EP claim is rejected – you don’t have to be treated the same bc your not in the same position/rights aren’t the same! Never assumed responsibility (his paternity has never been established, not legally obligated to support)

d. Since differently situated, can have different rights to veto pwr
2. Caban: NY: (SC) cannot ban all unwed Ds from consent/veto pwr bc its an overbroad, gender based generalization, consti violation bc it denied ALL unwed Ds, including good Ds who deserve to be able consent/veto

a. EP claim by D = different treatment from unwed M (but its not really the same bc she assumes legal responsibility from the moment of birth and he does not)

iv. Notice in Adoption: 

1. Lehr: NY: notice goes to Ds who registered, adjudicated to be D, ID’d on birth certificate, lived w/ kid and M, or married to M
a. EP and DP don’t require notice bc he never assumed any responsibility!

v. Defining Family: Dolgin Factors: 

1. Bio relationship to child
2. Social relationship w/ child

3. Relationship w/ M

a. Not just did D live w/ M/domestic relationship but socially acceptable relationship
X. Child Abuse and Neglect

a. Overview:
i. Why do parents abuse? It’s a cycle, no outside resources/support, child seen as unsatisfactory, crisis, etc
ii. Main Questions in Abuse and Neglect:
1. When should the state be able to intervene (these families are not coming to court)
2. To what extent should the state be allowed to intervene

iii. Two Types of Harm in Child Welfare:
1. Abuse: Affirmative action; infliction of physical injury
2. Neglect: omission/failure to provide necessities of life
3. Emotional, Physical, and Sexual abuse can cover both – they overlap (one parent might abuse and the other fail to do anything about it)
iv. Two Competing Concepts in the Law:
1. Parental Autonomy: Parents have family privacy, protects bad parents; significant respect for parental autonomy
2. State as Parens Patrie: State is committed to its role as the parent of parents –regulator
v. Child Abuse Prevention and Treatment Act: to qualify for funding for state child protective services, the state must adopt procedures for reporting and investigating abuse, provide immunity from prosecution to people who make good-faith reports, provide confidentiality of records, and provide for the appointment of a guardian ad litem

1. Act was amended and reauthorized in the Keeping Children and Families Safe Act
2. Requires health care workers to report infants who are prenatally exposed to drug abuse to child protective service, disclose confidential information to agencies for child protection, etc

b. Standards for Intervention in the Family:

i. Defining the Threshold: 

1. In re Juvenile: youngest child died in hospital, cause unknown, had a mark, other children taken away on a “temporary” basis (lasted 3 yrs)

a. State law allows limited authority to summarily seize kids for 96 hrs if in danger

b. Bc of consti issues the reason must be VERY specific: state law said, only if child is suffering from:

i. Serious physical injury

ii. Serious illness

iii. Danger of immediate physical injury and needs to be removed (necessary to remove to ensure safety)

c. DP claim is rejected – nothing wrong w/ stat on its face; but she wins on an as-applied basis

d. Purpose behind law – guarding health and welfare of kids

i. Court aggress that this is a compelling state interest and the law is sufficiently specific and narrow

e. However, applied unconsti

i. NO signs of abuse; NO evidence these kids were in immediate danger (dirty apt, some beer cans, drunk in front of kids once, didn’t have breakfast sometimes, left alone once NOT enough)agency overreacted
2. Notes:

a. Laws have changed since this case was decided

b. What else could the state have done? Required monitoring; M to attend classes, etc

c. Would this be enough to protect the kids? Youngest child died w/o explanation!

d. Interpersonal communications are IMPT – the social worker will interact w/ the M and a lot rides on how she reacts (is she upset? Apathetic? Angry?)

e. Temporary removal: bc the child was in the custody of the state but the parent never actually lost legal custody over the kids

f. Temp and Perm removal based on child abuse/neglect laws

g. Two Types of Laws: different systems w/ different end goals

i. Civil – parens patrie

ii. Criminal – penal laws

ii. Parental Privilege to Discipline:
1. Newby: criminal case – M seen kicking, slapping her daughter
a. Parental Privilege Defense = privilege to use reasonable force to discipline her child without being subject to criminal liability for battery or assault

i. Exists in all 50 states (½ in stats, ½ in CL) can raise this in criminal trials, some states allow in civil suits
ii. She would have to prove 1) Force must be used for the betterment of the child or promotion of welfare and not discipline and 2) amount of force used must be moderate and reasonable

1. Some states have a reasonable force standard to parental discipline whereas other states have a malice standard

b. To disprove this, the state will have to prove:

i. No disciplinary purpose

ii. Unreasonable force

c. The state does NOT need to prove malice
i. Wouldn’t be enough protection for kids bc only focusing on what M subjectively thinks

d. Problem – leaves parents w/ little guidance; not a lot of predictability

2. What is Reasonable Force? Factors to consider:

a. Nature of the offense/act of child/motive of the child

b. Age:

i. If too young, no idea why they’re being hit, no point since not effective

ii. If too old, a lot of force would be needed and this would more likely to be assault 

c. Size; gender

d. Parent’s reaction (proportional response)

e. Other non-violent means used (were those effective)

i. Necessity for using force?

f. Physical, mental condition of the child

g. Infliction on which body parts (some states differentiate)
h. Culture

iii. Physical Neglect:

1. In re A.H.: children living in squalor, really disgusting, no heat/clothes, roaches, etc – witnessed by different people over months; M apathetic/doesn’t see anything wrong BUT kids are healthy and doing OK in school
a. Neglect = without proper parental care or control, subsistence, education as required by law, or other care or control necessary for his or her physical, mental, or emotional health, and the deprivation is not due to the lack of financial means of guardian
i. Dangerous unhealthy living conditions

b. No req that the child is malnourished/injured/ill just that there is some sort of deprivation
c. Here, deprivation of a clean, healthy living environment

2. Other options to removal – classes, training, education, etc

3. Notes:

a. Middle class bias? Does a dirty house/neglect rise to the level of abuse so much so that children need to be removed from their M?

i. No physical injury
ii. Not always better for children to be removed than for people to teach the parent about cleanliness 

iii. Some people worry less about cleanliness

iv. Making predictions about the future

b. Economic discrimination against poor, uneducated parents
iv. Medical Neglect:

1. In re Philip B.: child had down syndrome, parents refused treatment – petition to declare child as a dependent on the state so he could get surgery was denied (felt benefits didn’t outweigh the risks) 

a. Where parents fail to provide children with adequate medical care, the state is justified to intervene BUT serious burden of justification before abridging parental autonomy 

b. Factors to look at before it insists on medical treatment above parental approval

i. Seriousness of harm the child is suffering or the substantial likelihood that he will suffer serious harm

ii. Evaluation for the treatment by the medical profession

iii. Risks involved in medically treating the child

iv. Expressed preferences of the child

2. Conflicting interests: Parents interest in not having the surgery was that they did not want him to outlive them so he would be a burden on his siblings

a. Perverse/Need to look at the best interests of the child
3. This case in comparison to dirty house case:
a. Both courts established a risk assessment 
b. Court looking to prevent future injury or death
c. Both cases lack a current physical injury
d. Both cases are looking towards future results 
4. Common form of neglect is a failure to thrive
5. Abuse is not permitting a child to witness domestic violence
6. Parents may refuse medical care for child which they thing is futile
a. Child Abuse Amendments – withholding treatment with certain exceptions constitutes child neglect

v. Emotional Abuse and Neglect: In re Shane T.: (NY) son exposed to homophobic verbal abuse
1. Child abuse charges brought against father

2. Don’t need physical force to show physical abuse (protracted impairment of emotional health or a substantial risk thereof is sufficient)

3. BUT every time physical abuse is alleged, there must be a physical injury – need some physical manifestation

a. Per Penal Law physical injury is impairment of physical condition or substantial pain

4. This was abuse rather than neglect because it was an affirmative action – neglect would be more passive – failure to form an emotional tie
vi. NY: Family Court Act – Article 10: Child abuse and neglect were separated

1. Abused Child in NY:
a. Inflicts or allows to be inflicted physical injury or substantial risk of physical injury that causes or creates substantial risk of

i. Death; or

ii. Serious or protracted disfigurement; or

iii. Protracted impairment of physical or emotional health, or

iv. Protracted loss or impairment of bodily organ

b. Or commits or allows to be committed sexual offenses under Penal Law
2. Neglected Child in NY: 
a. Physical or mental or emotional condition has been impaired or is in imminent danger of becoming impaired

i. As a result of a failure to provide a minimum degree of care in supplying

1. Food

2. Clothing

3. Shelter

4. Medical attention or

5. Education
ii. In providing proper guardianship or supervision

1. Can bring a neglect petition for someone who is regularly in the house

b. Or abandonment

c. Statutory defenses:
i. No means to provide for child

ii. Current participation in a drug or alcohol abuse program

iii. Must show that there is sub-minimal care and that the children is endangered or impaired 
3. FCA 1017: if the court finds that the child must be removed, must notify relatives about proceedings and chance to be foster parents

4. FCA 1021: Temporary Removal with Parental Consent
5. FCA 1022: Temporary Removal before Petition if Filed
a. A court can order temporary removal before petition is filed if parent is absent, refused to consent, child is suffering from neglect/abuse and immediate removal is necessary to avoid imminent danger to child’s health or life; not enough time to file; must consider whether it would be in the BI of the child

6. FCA 1024: Emergency Removal w/o court order
a. Usually cops or an agent from social services do this; will keep child in protective custody w/o court order or consent of parent if there is reasonable cause to believe that the child remaining in that residence presents an imminent danger to the child’s life or life and no time to apply for an order – must notify parents where child is
7. Investigations begin w/ a report

a. Mandated reporters = teachers, doctors, nurses, psychiatrists, therapists

b. Optional reporters = friends, extended relatives, neighbors 

8. Reports are filed w/ agencies

a. Social workers within the agency can mark cases as clear neglect/ abuse, cases needing more investigation, and cases which are not abuse or neglect or are lacking too much information

b. Agency has 24 hours to respond by either starting an investigation or filing a petition

c. 90 days to close investigation

9. Unfounded reports are reports which are not founded but not necessarily untrue!

10. If a case is founded, the court had several options

a. Temporary removal

b. Preventative services such as mental health clinics, counseling services, drug programs, etc. 

11. 80% of cases do not involve the court

12. If parents refuse to cooperate, then the case goes to court to impose services through judicial order or threaten removal
13. FCA 1027: Hearing and prelim orders after filing of petition
a. Parties argue for best remedy

b. Court must determine if in BI of child to remain/removed from home

c. Judges have numerous options listed in FCA 1052
i. Dismiss charges

ii. Suspend judgment

iii. Adjourn

iv. Place child in immediate protective custody

v. Place parent under supervision

vi. Order of protections

14. FCA 1028: Application to return child temporarily removed:

a. Court should grant unless the return would present an imminent risk to the child’s life or health

b. Must determine if being in the house would be in BI; if reasonable efforts were made to alter the circumstances, etc

15. FCA 1030: Order of Visitation by a Respondent
a. Parents should still have the right to reasonable visitation 

16. FCA 1031: Originating Proceeding to Determine Abuse or Neglect
a. Agencies may file petitions

b. Must have specific facts of abuse or neglect
c. Parents must be present at hearing and if they are not present, they must receive notice
d. Indigent parents have assistance of counsel

17. FCA 1033-b: Initial Appearance; procedures
a. Law guardian reps kid

18. FCA 1039-b: Termination of reasonable Efforts
a. Agency can file for the court to order that reasonable efforts to return the child are no longer needed (aggravated circs; murderer; severe abuse; assault, etc) 

19. FCA 1041: can only have a hearing if parent is present
20. FCA 1046: Fact Finding Hearing Evidence
a. Formal hearing about abuse or neglect

b. Preponderance of evidence

c. Judges can hear from child in court or in camera, or courts can use prior court documents which are not subject to hearsay but do need corroboration

d. Bench trial

e. Cross-examination

f. Abuse of one child is considered to be relevant evidence to the abuse of other children
21. FCA 1051: Sustaining or dismissing petition
a. If findings support, can enter a finding of abuse/neglect

i. Must state grounds

b. If findings show other type of neglect/abuse not in allegations, they can be altered (must give notice)

c. Can dismiss if evidence is not sufficient; must also state grounds

vii. Domestic Violence and Neglect: Nicholson 

1. Class action suit against ACS for removing children without a hearing for the mother’s neglect in failing to protect their children from witnessing domestic violence

2. Court held that this was impermissible and you need a hearing to see if the children had actually been neglected

3. Need to look at domestic violence victim’s options to see if they had anywhere else to go actions that they took

viii. Sexual Abuse:

1. Overview:

a. In sex abuse there is not always a physical harm

b. As a result of this lack of physical symptom, people feel that it can be lied about

i. Children are open to suggestion

ii. No way to disprove it

c. Only see this in 2% of child custody allegations 

d. Often when there is abuse of one, that one person is used as abuse of the other

2. M.W. v. Dept of Children and Family Services: M sexually abused stepdaughter, can natural child be taken away as preventative measure?
a. In deciding whether there is a substantial risk of imminent abuse, the court is to examine all of the circumstances
i. Includes severity of potential harm as well as the likelihood it will occur
b. Cannot permit even a low probability that he will abuse other children
i. Greatest harm so you don’t want to risk any chances
c. Dependency hearings do not punish the parent but protect the child
i. Health and safety of the child is paramount concern
ii. Must look at the totality of the circumstances to see if the children will be abused
iii. Father has liberty of children and there was no impediment to him having contact with them

XI. Dispositional Alternatives

a. Foster Care:
i. Overview: When children are removed, where are they removed to?

1. States used to have institutional housing where the children are the wards of the states

2. Now, we use foster care and children are put into family homes

3. Kids used to stay a really long time in the foster families (not so much any more) and the foster families had little rights

ii. OFFER: agency moved foster children from their foster homes after yrs to other foster homes or back to parents

1. Foster children could be moved for the best interest of the child

2. Foster parents argued that there were no real reasons for moving the children and keeping them in the house would be in the best interest

3. State moved children around because the foster parents were forming too close of bonds between the children; they were supposed to be returned to their natural families and not to build bonds with their parents 

4. Point of foster care is to be temporary and get kids back to their parents, so foster parents have fewer rights and the notice/hearing provisions are reflective of that and are adequate

iii. Consequences of OFFER: Congressional Action

1. AACWA (1980): 

a. Reasonable efforts 1) to prevent removal (legal duty to help parents keep their kids) and 2) to facilitate return 

b. Permanency Planning: check in on the kids, see if they can go back to parents; must have case files and plans for each child; review every 6 mos; hold hearing after 18 mos and determine what should be the end goal for that child

c. Post-Adoption subsidies: awarding states w/ money for every successful adoption they achieved from foster care

2. ASFA (1997):

a. Provides exceptions to reasonable efforts:

i. If child is victim of aggravated abuse or abandonment

ii. Parent has killed or tried to kill another child

iii. Where the parents’ rights terminated to sibling already

b. Accelerated permanency hearing to w/in 12 mos, not 18 mos

c. Must file termination petition if child in foster care 15 out of 22 mos

i. 3 exceptions: relative caring for child, termination is not BI, state failed to make RE to return

d. Paid states extra $6k for each additional adoption

iv. Controversies:

1. Aiming for termination/adoption now instead of reuniting kids w/ parents

2. Kids who never get adopted or reunited and age out of foster care and left to their own devices

v. NY: FCA 1055(a): Placement

1. The court can place a child into custody of a relative or other suitable person; social services can take child as a public ward; must first determine if the person/home is suitable; otherwise, court can may the placement that would be in the BI

vi. NY: FCA 1055(b)ii: If the child is under 1 yo and abandoned
1. Missing parents must be notified but if they do not appear, court must place the child in the guardianship of a social services agency (must make diligent search)

vii. NY: FCA 1081: Visitation Rights
1. A non-custodial parent or grandparent can have visitation rights to a child in foster care

viii. NY: FCA 1089: Permanency Hearings
1. Guidelines of scheduling, commencement and completion

2. Notice

3. Content of the permanency hearing report

a. Permanency goal; The health, well-being, and status of the child since the last hearing; The status of the parent; A description of the reasonable efforts to achieve the child’s permanency plan that has been taken by the local social services district/agency; Recommendations
4. Court findings and order – should the child stay or be returned
b. Terminating Parental Rights

i. Standard of Proof: Santosky: (SC) clear and convincing evidence before termination of parental rights – 3 factors:

1. Private interests at stake: parents (to maintain rights to their kids);  kids (to maintain relationship w/ natural parents but to be cared for by an adult)

2. Risk of error: the error here (wrongful termination) would be really bad – too much discretion and substantive standards are too broad, makes risk of error increase when combined w/ preponderance standard
a. Resource problem: state has more then an individual parent

b. No double jeopardy protection

c. Cultural differences

3. Government interest (including financial burden of additional procedures)
ii. Substantive Standard: what is it that you must show?

1. Brady: mentally sick, teenage mom has premie w/ physical disability; she follows the counseling and visit w/ child; state is trying to terminate rights
a. What the state must show:

i. That the parent currently cannot meet the child’s needs
ii. The parent will most likely will not be able to meet child’s need in the future

b. Factors: age (as such a young mother, not given the opp to develop skills); good faith effort of the mother to try and improve; has the state made a reasonable effort to reunite
c. Influence of federal statute to rush to terminate

iii. NY and Termination of Parental Rights: can see the influence of the federal acts
1. SSL 384-b(1): paramount interest is meeting the best needs of the child (not parental rights, or kids wanting to be w/ their parents)

2. SSL 384-b(3)(d): family court has exclusive, original jurisdiction 
3. SSL 384-b(3)(g): must have clear and convincing evidence

4. SSL 384-b(3)(l)(i): if a child has been in foster care 15/22 mos; has been abandoned; parent committed a crime = agency must file a petition pursuant to this section UNLESS
a. Child is being cared for by a relative

b. Wouldn’t be in BI of child

c. Agency hasn’t supplied to parent services to help parent get child back

5. SSL 384-b(3)(1)(ii): reasons the agency wouldn’t have to file for the termination of parental rights
a. Child’s permanency goal is return (not adoption); wont consent to adoption; insufficient grounds; child is the subject of pending disposition 
6. SSL 384-b(4): Contents of Petition: must allege one of four different grounds (much more specific then in Brady)

a. SSL 384-b(4)(b): Abandonment: parent has failed to maintain contact for 6 mos immediately prior to the filing of the petition (phone calls, visitation, email, letters)

i. Must have an intent to forego parental rights/manifested by failure to visit the child and communicate w/ the child or agency

ii. Subjective intent unsupported by evidence won’t preclude determination of abandonment

iii. Only defense = financial problems

b. SSL 384-b(4)(c): Mental illness: their own mental disease prevents them from being able to care for their child – only ground to discuss future behavior

c. SSL 384-b(4)(d): Permanent neglect: (most pop in NY) failure on the part of the parent to plan for the child to leave foster care and return home, 12 mos – not working w/ the agency, not participating in programs, etc
d. SSL 384-b(4)(e): Repeated or severe abuse: Severe – where a child has been physically abused so that they have serious physical injury, or has been sexually abused, killing another child, no time pd; Repeated – abuse occurring over and over, for a pd of time (state still must make some effort)
7. Notice: all mothers and all putative fathers (not all biological fathers – if no efforts made, then its in the discretion of the ct, ct may want to contact in order to get info)

XII. Adoption

a. Paths to Adoption

i. Termination of Parental Rights (discussed above)

ii. Death of Parent(s)

iii. Voluntary Surrender by Parents

iv. Best Interests of Child (exceptional)

b. Who Can Handle an Adoption?

i. Adoption Agencies

ii. Lawyers – independent adoptions

c. Overview:

i. The ultimate goal is about what is best for the child
ii. To totally and completely replace natural parents w/ new, adoptive parents – so only 2 people can adopt a child (not 3) (but 1 is ok)

d. Whose Consent is Needed for Adoption?
i. If no presumed dad and only a mother – only need mom’s consent and BI of child to allow adoption

ii. If presumed father and a mother – need father and mother to consent and BI of child to allow adoption
1. If one of them objects, then must show that parent’s unfitness by clear and convincing evidence
2. If you fail to show unfitness, then no adoption; instead, custody hearing btwn the two parents (BI standard – not unfitness but who would be a better parent)
e. Parental Consent to Adoption

i. Validity and Revocability:
1. Scarpetta: (NY) single mom has a change of heart
a. Concerns: days after giving birth are emotional and want to leave the door open a little bit but not completely; want the Surrender Document to have meaning so only undo for weighty reasons

b. Judges will have discretion to allow natural parents to revoke the surrender documents they sign (majority of jurs)

c. What should the standard be? Best interest of the child
i. Biological parents have a leg up bc kids will only be taken away from them if they are unfit and it will be harder for the state to prove this
d. How to handle the fact that the mom signed the doc: not absolute evidence of unfitness – so now the surrender doc lacks real, significant meaning

e. Did not hear from the adoptive parents bc as prospective adoptive parents they had no legal rights as of yet plus if they participated in the proceedings, P would know the identities (at this time it was still secretive)

2. Alternatives: 

a. Natural parent loses all rights to their child once they sign the surrender document

b. Natural parent will only lose parental rights once adoption proceedings go through

3. Consequences of Scarpetta: The Law in NY
a. Once you sign a surrender document you are on the path to adoption and if the natural parent comes back and wants to revoke, there will be a custody battle

b. This time the natural parent will not enjoy the presumption of fitness, agency will not bear the burden of proving unfitness and both adoptive and natural parents are on equal footing

ii. Unmarried Fathers’ Rights:
1. Kelsey: dad did not want child to be adopted, filed petition for paternity hearing and custody, but mom had already set up for post-birth adoption; dad couldn’t block the adoption bc not married to mom and not presumed to be the father

a. Some nonmarital dads could be presumed but he didn’t fall into this category (receive child into the house and hold out as his own) never had the chance to do this

b. Impt to prove paternity/be a presumed dad – different procedural rights (presumed dad gets to veto adoption)

c. The state stat is unconsti – here, the father has done everything he can do to stop this (must make the effort, don’t have to succeed) so he shouldn’t be stopped from being presumed to be the father; EP claim
d. On remand, would have to show that he is an unfit parent by clear and convincing evidence to prevent the adoption (otherwise, the adoption wont happen and then a separate hearing to determine custody)

2. Consequences of Kelsey
a. Half the states are pro-adoption and put the onus on unwed men to try and protect their own rights (wont treat you as a presumed dad unless you register in punitive dad registry, even if they didn’t know pregnancy has happened!) limit the number of consents you need to get
b. The other half are pro-natural fathers: harder for birth mothers to put up child for adoption w/o revealing who is the birth father of their child, might even prevent/stall the adoption proceedings, impose civil penalties

i. (Doesn’t mean that D will automatically get custody if adoption doesn’t go thru; then it becomes D vs. M)
f. Who Should Be Able to Adopt the Child: Matching and Race
i. Overview: Trans-racial Adoptions
1. CL = always recognized relatives first

2. Minority of cases = strangers were chosen and state would match the child by physical appearance, race, religion

3. Not until Korean War when adoption practices began to change

a. Orphans in Korea, in US, kids fathered abroad and wanted to be adopted back in US

b. Trans-racial adoptions and foster care

4. 1972: National Group of Black Social Workers – denounced these practices and likened it to genocide; number of trans-racial adoptions plummeted after this

a. Coalition of modern day black nationalist, white supremacist, followers of biology

5. Today, trans-racial adoption from foreign countries – only 15% of trans-racial adoptions are from foster care (the rest from abroad)

6. Why do people adopt abroad? Faster, easier (less red tape), cheaper, can be selective, humanitarian reasons, no worry about bioparents
ii. Problems with Trans-racial Adoption:

1. The inconsistency btwn biology and environment in child’s self-identity (not necessarily unique bc some second generation kids lose cultural connection and feel different from family)

2. The biological and social differences btwn parent and child

3. The stigma of adoption is made particularly obvious to the word

4. Social challenges: social/racial identity; teasing/racism; lingering stigma; maybe white parents don’t know how to handle racism

iii. In re: Baby Boy C: (NY) re: adoption of Native American child; bioparents from CA; adoptive parents from NY (white) rejects the exception; upholds the fed act
1. Indian Child Welfare Act: to prevent Native American children removed from their homes to be placed in other Native American homes; fear that the culture of tribes would be eradicated

a. Only law on the books that allows children to be placed solely by race

2. Existing Indian Family Exception = if the child is not from a existing family that practices NA culture then should fall into an exception and can be placed w/ nonNA family bc nothing would be lost or gained

3. Holyfield: (SC) rejected this exception bc the point of the fed stat is about what is good for the tribe overall and not what’s good for parents/kid – should be matched in every case w/ another adoptive NA family

a. Problem: what if no NA families want to adopt? Then the kid would have to be in foster care? Controversy over matched adoption

4. Some state courts have tried to get around this problem by asserting the fundamental right of a child to a stable home life (substantive DP) and equal protection claim against the entire fed act (diff treatment by race)
a. DP claim rejected = this court, and many others, holds that adoption is not a fundamental right

b. EP claim rejected = tribes are sovereign nations so classification isn’t based on race but political status (gets away from SS)

5. Here, found a loophole = Good Cause Exception: if interests of parent/child outweighs the tribes interest; no family available to adopt

iv. Law on Trans-racial Adoption:
1. ICWA

2. States cannot outright prohibit transracial adoptions

3. Aside from ICWA, cannot mandate racial matching or that relatives must go first

4. States can use race as ONE factor w/ a bunch of others (just cant be sole reason)

5. Fed stat also says that race cannot be sole factor

g. Who Should Be Able to Adopt the Child: Sexual Orientation
i. Lofton: (FL) practicing homosexuals cannot adopt children; foster parent who lived w/ another man – court offered to allow him to be a legal guardian but he didn’t want that lesser responsibility

1. DP claim: fundamental right to family integrity – rejected bc his status is of a foster parent and so should have no expectation of a permanent arrangement; they are only entitled to whatever time the state stat gives them (rational basis)

a. BI of child if getting as close to a nuclear family as possible bc of the child’s developing sexual identity (single people can adopt bc they probably will get married later)

2. DP claim: fundamental right to private sexual intimacy – Lawrence was worded too weakly and not going to interpret it as a fundamental right; also, adoption is a public act (Lawrence was about private acts) and this deals w/ a minor (Lawrence was about consensual acts btwn two adults)
3. EP claim:

ii. Tammy: (MA) unmarried cohabitants are allowed to adopt (sexual orientation not identified in stat) one woman gave birth, her partner was trying to adopt

1. Bottom line: adoption must be in the BI of the child
2. Here, this would be in BI of child:

a. Inheritance would be able to go to child

b. Legal recognition of the de facto relationship she already has 

i. Impt if natural M passed away (health insurance, access to school records, benefits, etc)

ii. OR if the women split up, then they would be on equal footing (but bioM was ok w/ that)

3. Second Parent Adoption: not going to terminate and replace BOTH bioparent’s legal rights (which is usually what happens in adoption proceeding) but instead, add on to the bio M

a. Note: some bioparents are trying to maintain legal status and have 3 legal parents

h. Open Adoption:

i. Groves: child adopted at 3, bio M requested that she could still maintain contact (phone calls, visitation, allowed to take kids out of town) adoptive Ps went along at first but then refused, bio M sued for specific performance

1. Trial Court: cannot enforce specific performance bc no such thing in the law as post-adoption visitation agreements

a. Problems: confusing/harmful to child; serious undermining of adoptive parents; against CL secrecy in adoption proceedings

2. App ct reversed and remanded to lower ct to decide what is in BI of child (the family court found continued visitation would be in the BI of child) adoptive parents appealed, claimed this was a violation of their fundamental right to parental autonomy
3. Appeal denied and no special consideration/weight given to what the adoptive parents wanted for their child (just made their own judgment)
a. They had contractually agreed to visitation in the first place, so less “respect” due to their parental autonomy but not the primary focus (more about BI of child, feelings of abandonment, etc)

b. Question left open – should all adoptions (even when adoptive parents kept it “closed”) maintain contact for BI of child?

ii. State Reaction: 16 (including NY) allow for open adoptions

1. Must have adoptive parent’s consent
2. Must be in writing
3. This contemplates that if there are disagreements down the road, this document can come to court and be enforced
iii. What Recourse Do The Adoptive Parents Have?
1. Can’t terminate parental rights (that already happened)

2. Would have to go to court and petition for a modification of visitation in BI of children (who can be present, what they can do, etc)

3. Criminal child endangerment 
iv. NY and Adoption Practices:

1. DRL 110: who can adopt:

a. Any adult who is/isn’t married can adopt; allows for homosexual couples/singles can be adopted

b. Adults can be adopted

c. Two Requirements: 1) for the purposes of adoption (can’t use it to get around other laws, gay couples trying to legally connect w/ each other) 2) a bio parent cannot apply to adopt if rights were revoked/terminated

2. DRL 111(1)(a)-(f): who must consent:

a. If child is over 14, no parental consent is needed; just of the child

b. If the child was born in a marriage – both spouses need to consent

c. If the child was born out of wedlock – just the unwed mother

d. If the child is placed after 6 mos and born out of wedlock – need to get consent of D if:

i. Fair and reasonable and voluntary financial support AND 

ii. Either minimum monthly visits w/ child OR

iii. Regular communication w/ child or person/agency having custody of child

e. If the child is placed before 6 mos and born out of wedlock – need to get consent of D if:

i. Openly lived w/ mom and/or child

ii. Openly acknowledges paternity

iii. Provided financial support thus far even during pregnancy and birth (emphasizing and financial support during pregnancy is impt and likely to get you close to veto pwr)

f. 45 day period when the consent can be revoked – then it becomes a BI contest btwn bio and adoptive parents and they are on equal footing


3. DRL 111(2): consent is NOT required for:

a. Parents who show an intent to forego parental rights for 6 mos prior (failure to visit/communicate even though they had the ability to)

b. Parents who have surrendered the child to an authorized agency

c. A child who has had a guardian appointed
d. A parent who bc of mental illness is unable to provide for the child

e. A parent who has denied paternity (written, signed, notarized)

4. DRL 11-a(1)-(3): not entitled to a veto pwr but entitled to notice: these people are included bc they aren’t entitled to a veto but might have info to help the court decide if this would be in BI

a. Anyone on a birth certificate

b. Anyone filed w/ putative

c. Anyone who tried to claim paternity

d. Anyone ID’d by mom as the D
5. Matching: factors to consider
a. Race, ethnicity, cultural – but only as one (but not single!)
b. Religion (if practicable)
c. Will NOT consider: marital status; whether an adoptive parent has cancer or a disease (but will consider life expectancy) sexual orientation
6. Open Adoption: allowed

a. People can petition for the right to visitation

b. Specifically for parents of children who have been adopted out of foster care
XIII. Alternatives to Adoption

a. Overview:

i. Problem only for the rich? Natural birth ($325); Adoption ($14k); In vitro ($20k); In vitro/gestational ($63k)

ii. Three alternative to adoption:

1. Artificial insemination

2. Gestational surrogates 

3. In Vitro Fertilization

iii. Analogies:

1. How would adoption handle this?

2. Not about adoption, but reproductive freedom, freedom to contraception
b. Artificial Insemination: donor sperm from husband or anonymous donor 

i. In re Adoption of Anonymous: (NY) H and W couldn’t conceive, she got donor sperm, got divorced, W remarried and wanted new H to adopt; W is claiming her ex H is not the father and no veto
1. Court treated the anonymous donor as NOT at all the father and evidence of the ex H’s fatherhood (no one to compete w/ him) compared to the presumption of legitimacy in Michael H.
2. He consented, knew and wanted this to happen – not the same as adultery
3. A child born of consensual AI during valid wedlock is the legitimate and natural child of the husband for all purposes under the law (so H gets to have his veto)

ii. DRL 73: the holding of this case is codified in NY law

1. Only applies to some clients of AI – married women; license Dr. performed the procedure; written consent

2. This leaves out same sex couples; single women
iii. How the States are Handling AI in Less Traditional Settings:
1. Same sex couples: Elisa: people’s own conduct and own intent can sometimes be the basis 

a. DRL 73 doesn’t apply; relied on presumption of a model stat instead
2. Gillete: sperm belonged to her husband, not an anonymous donor; he died and she sued for social security but it was denied bc he did not have existing dependents when he died

a. Parentage was never disputed here; H had understood and consented to this; so the kids are entitled to benefits
b. Asking if he had dependents when he was alive is only applied when parentage was disputed; not an issue here bc D had given written consent to having wife have his child

c. That intent convinces the court that he is the father

3. How the law is reacting to reproductive technology in non-traditional setting:

a. Struggling with AI in less than traditional settings

b. Persuasion of 2 factors: How is the law reacting to reproductive technology in non-traditional setting: 

i. Reliance on intent or behavior as basis of parenthood

ii. Preference for two parents (instead of one)

c. Gestational Surrogates:
i. Overview:
1. Today, for infertile women – typically hire one woman for the egg (egg donor/genetic mom) and one for the womb (gestational mom) (to avoid problems; make bio M’s side less compelling)
2. Contracts: why are these objectionable?
a. Buying a baby – just kid goes to the highest bidder and surrogate moms are going to be the poorest and most desperate women (taking advantage of them)
b. Analogy to adoption – not looking to see if this is in BI, 
ii. Baby M: Mary Beth Whitehead: she and her HUSBAND agree to relinquish parental rights (the husband has to relinquish bc of the presumption that any child born during a valid M is his child)
1. No compensation if miscarriage before 5 mos
2. Only gets paid when she fulfills everything (birth, handing over and relinquishing parental rights)
3. Problem bc it didn’t require any sort of counseling, time to revoke

4. Court found that bio dad and bio mom are both parents, the bio dad got custody and girl grew up in divorce-like setting

iii. Questions for Gestational Motherhood:

1. Should the law allow gestational motherhood at all?

a. DRL 121: surrogacy contracts are where a woman has invitro or AI AND agrees to surrender to adoption upon birth
i. Exchange for money is NOT required (you can still try to do it for free and it’s still void)

ii. Does NOT cover egg donation (that’s treated like sperm donation, you give up your rights)
b. DRL 122: surrogacy contracts are void and unenforceable (need to have BOTH parts)
c. DRL 123: separates contracts for money and contracts for charity (doing it for your sister, etc)
i. For money exchange: penalties = the first offense is a civil penalty but the second time you’ll be subject to criminal penalties

ii. For free: no penalties (fine or criminal) but not enforceable

2. If so, should there be any restrictions?

a. Ban against money

b. Requirement of revocation period for gestational mother

c. Requirement of advance judicial approval, aka prenatal adoption

3. Whether or not jurisdiction allows gestational motherhood, what should happen w/ failed agreements?
a. Should there be any legal status according the intended mother?

b. DRL 124: guidance as to what to do when these illegal agreements fail

i. If the gestational mom wants to keep the baby, becomes a BI contest btwn gestational M and sperm donor

ii. No negative weight given to the fact that the woman had agreed in the contract to give up baby (clean slate) 

iii. If the gestational M doesn’t want to keep the child but the couple doesn’t want to kid now – court can still allow an adoption to happen (doesn’t have to be that specific couple, can find another couple to take kid)

iv. Modern Courts Dealing with Gestational Motherhood: Three Claims to Legal Motherhood: 
1. Johnson: woman carried baby but was not genetically related to the baby (couple gave the egg and sperm) used intent as a tiebreaker
a. Source of genetic material (egg donation/traditional paternity law – genetics)

b. Gestation and birth (evidentiary rule)

c. Intention (adoption/invitro: couple intended to procreate and mother intended to give up) does NOT work in every situation
i. It is the intention that goes in favor of the genetic mom and against the gestational carrier. 
ii. Intention becomes the tie breaker – couple intended to procreate in the only way they could; birth mother only intended to carry, not be the mom

iii. Surrogate mother is not the mother – instead it is the couple that donated the egg and the sperm

2. Change In Intent:
a. Egg Donation: What Happens to Leftover Frozen Embryos?
i. A.Z: H and W had fertilized eggs, divorced and she wanted to get one implanted – contracted that she could do whatever she wants if they split
1. To give her the right to be a parent conflicts with his right not to be
2. H’s right trumps her – cannot contract this away

3. Respects the right to change your mind
4. Law respects change of mind here (also did that in Mary Beth)

5. Intent is a tie breaker, but still the law adjusts

b. Sperm Donation by a Friend: 

i. Thomas: lesbian M used invitro w/ her gay bff (her egg) she raised child until 12, child wanted more contact w/ dad, D filed for visitation and filiation (basically unsupervised visits and be able to introduce her to his extended family)

1. Trial Court: the legal status of the D = called him an outsider attacking the nuclear family
2. App Court: completely disagreed and held him to be the bio D w/ CL and stat rights – orders the right to filiation and can now seek visitation after paternity is established
ii. Who Got it Right?

1. Lower court made an analogy to adoption – by recognizing fatherhood of D gives the lesbian partner a v. hard time, will make it hard to adopt bc the child has two parents now
2. Although the appellate court does not like this analogy- it’s true

3. Intention changed over time – the intentions couldn’t be used as the only important variable.

4. Saw the court throwing in the best interests of the child
c. KM: evidence of intent is contested and unclear 

i. Court will have to look to other things when no clear intent

ii. Court will look to BI of child
d. Taken together: last three cases show that not only intent- must look to other factors:

i. Birth mom
ii. Source of egg

iii. Best interest of child
d. In Vitro Fertilization: Guest Speaker:

i. PGJ: more couples have the ability to generate embryos and before the transference of the embryos there is a single cell biopsy of the embryo and therefore can avoid a child with a particular genetic defect

1. Legal issues:

a. Improper testing: lawsuits where embryos have been tested and the lab says that the embryo does NOT have a genetic defect 

i. Courts have held there is no such thing as wrongful life lawsuit

ii. Courts are not ready to fashion such a remedy

iii. Courts have allowed a claim for negligence or breach of K relative to what couple was expecting

iv. To avoid – go through tests when get pregnant to determine if have some genetic defect.

v. Issue: if the couple has the opportunity to mitigate under the circumstances, do they still have that right to COA for negligence

b. Right of donors of sperm or eggs to future babies
i. Donor has the right to be able to dictate the jurisdiction of left over embryos

ii. Some states want those to be used for research, for donate to other couples.
iii. Donors have rights to make decision – does the couple that intended to have a child have ultimate property rights as it related to those embryos

c. Consent:
i. They are good only for a certain time period and at the time they are executed the couple is still together 
ii. There might still be a female who decides that she wants another child

iii. Issue: can you really allow for the woman to utilize embryos based on prior consent

iv. As a result – consents must have no value after 90 days- have to come back and re-execute consents in order to reduce the risks

v. Issue: if in divorce proceeding and adultery issue- later helping spouse to give birth to a child??
d. Same sex couples:
e. Lost embryos:
i. Common problem
ii. White couples who have kids that are African American because wrong embryos transferred
iii. Lost embryos – couples wonder if embryos were mistakenly transferred to another couple
iv. Need a chain of custody protocol

f. Property issue:
i. Embryos are the property of the couple who bring them about; They can come get them at any time

ii. Case pending: Couple from CA shipped their embryos and they were destroyed in the mean time
iii. Worst case – current pending case for lost embryos- $3 million dollars in damages
iv. Particularly bad if male or female sick later and cannot have their own kid
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