Con Law I Outline
I. Constitutional Origins and Text

a. The US Constitution

i. The Consti is a social contract by the people (see the preamble) and by the several states (Art VII) representing the people

ii. Does not answer who has the ultimate authority; there are many holes/gaps but this is on purpose (Art V allows for amendments)

b. The Legislature: 

i. How Congress was set up was a compromise btwn the big and small states

1. House of Reps: 435 and Senate: 100/ 2 pr state

2. Meant to slow down the process for deliberation and debate

c. Appointing Federal Judges

i. Another form of checks and balances

ii. Pres gets to nominate but Senate has to confirm (to avoid corruption/appointees who only agree w/ Pres don’t fill the bench)

d. How a Bill Becomes a Law
i. Art I s 7: more checks and balances; both houses participate, P gets to veto

ii. Cong can override w/ a supermajority but v. hard to do

e. Impeachment
i. Art I, s 2, cl 5/s 3, cl 6: both houses vote to have trial and the Senate actually holds the trial

ii. Pres/VP/Justices/Civil officers can be impeached

f. Declaring War

i. Art I, s 8: Congress declares war; no real limitations

ii. Cl 18 (N&P) means they can do whatever they need to do
II. Judicial Power and Judicial Review

a. Judicial Power:
i. Art III: NOT defined, just says 1 SC, grants jurisdiction and talk about treason but that’s it!

ii. Jurisdiction (limited NOT general) Art III, s 2 
1. Federal question (consti/fed law/treaties)
2. Ambassador/public ministers/consuls (OJ)
3. Admiralty and maritime

4. US as a party

5. Btwn two or more states (OJ)
6. Diversity – two or more state citizens

7. Land grants 
8. Alienage

iii. Appellate vs. Original Jurisdiction

1. OJ cannot be altered by Congress
2. AJ can be regulated by Congress (Art III)

a. An affirmative grant of jurisdiction w/ a negative implication (McCardle) if not described, not granted

b. “Exceptions and Regulations” Congressional check on judicial pwr but controversial and not really used

c. Marbury rejects idea that this clause applies to both OJ and AJ – bc then why bother listing out jurs in the first place

3. AJ is discretionary (if 4 of 9 judges want to hear a case, they hear it)
a. Writ of Certiori – to apply to be heard by SC (usually SC takes cases re: consti questions or an area of law the lwr cts are confused about)

4. In Marbury, Congress tried to grant the SC original jur in cases not stated in the consti, not OK

b. Marbury v. Madison: establishes that JR is consti; Marbury was appt’d as a justice but never got to take office (suing for his job) SC being asked to order a high level official (cabinet) to do something/review of executive acts
i. Marbury has a legal right to his commission bc the doc was signed by P and comm. is complete when the seal is on it from the Sec of State (not delivered is just a technicality)

ii. Every individual has the right to claim the protection of the laws if he receives an injury and it’s the duty of the fed govt to give that protection

1. Very overly broad but we’re a country of laws, not men, so no one is above the law; indicating that even an executive official/President can be ordered to do something

iii. Exceptions: 
1. There may be something about the act that exempts it from legal investigation/redress; ex: appointing ambassadors

2. NO legal remedy if the act is by a head of a dept appt’d merely to execute P’s will or where the Pres has a consti or legal discretion
3. BUT there will be a legal remedy if the specific duty is proscribed by law and individual rights depend on that performance

a. Here, Congress made this an individual right – Sec of State was supposed to deliver – so its not a discretionary act of SOS

iv. BUT, Marbury is not entitled to what he seeks (writ of mandamus) 

1. 1789 Judiciary Act gives SC the pwr to order this writ under app jur but that kind of writ really is original jur so SC finds the Congressional act unconstitutional

2. Cong cannot alter OJ

v. Holding: SC has the right to review acts of Congress and declare them unconstitutional and void
c. Justifications for Judicial Review

i. Counter-majoritarian: the SC is not elected by the people but hold an enormous amt of power so why have judicial review?

1. Structural implications from a written Consti become meaningless if you can just ignore it

a. There is a description for making Amendments and its supposed to be difficult to change; if Congress thinks the SC got the stat wrong, they can rewrite it BUT if they disagree w/ the SC’s interpretation of the Consti, they must yield

2. Art III’s grant of judicial power over cases arising under the Consti

a. Textual Argument: then cant turn a blind eye to parts of it

3. Constitutional provisions specially directed to courts occur all over the consti so SC can review doc as a whole

4. The supremacy clause, Art VI: if state judges have to decide if fed laws violate consti, SC must as well

5. Judges Oath: to support the consti would be violated if they upheld unconsti laws

a. Textual arg – Art VI problem – they all take the same oath (including Congressmen)

6. Precedent

7. Framers’ intent: check on Congressional power (acting for the people); Federalist papers – supposed that the SC would review

ii. Why do we listen? Neutral, arbiters, specific knowledge, don’t have to answer to the people, etc

d. Judicial Exclusivity and Supremacy

i. The Binding Scope of Judicial Review: Cooper: state governor doesn’t want to enforce Brown
1. Answers the question re: what is the supremacy/finality of SC decisions

2. It doesn’t matter if a state or its officials aren’t parties to a litigation – when a SC decision makes an amendment the supreme law of the land it is binding on all the states
3. The other branches help enforce SC opinions bc they respect it – all the SC has is its judgments
e. Methods of Constitutional Interpretation
i. Noninterpretivists vs. Interpretivists
1. Noninterpretivist: don’t try and figure the text out, it should be what we think of fundamental justice – not limited to the text; imply meaning that’s appropriate
a. Problem = no restraints
2. Interpretivists: all judicial review can cover is the written text
a. Problem = a lot in consti is not explained
3. Calder: issue over a will – ideas of natural justice aren’t fixed; 
a. If it falls w/in the general scope of consti power, cant 
ii. The Textual Method: present sense of the words, reaching some common agreement of the meanings (not always adequate/pass)
iii. Historical Argument: 
1. Originalism: what is the original intent of the drafters/authors intent – prohibits/prevents judges from remaking consti to fit personal prefs; original meaning of the text at time of adoption – refer to consti interpretation at the time
a. Problem = evidence? Whose intent? Changes (Technology, women, minorities)
2. Vectors: of history, dynamic, changing history, what is the contemporaneous meaning?

a. Problem = fortune telling
iv. Structural Arguments: involve claims that a principle is implicit in the way the gov’t is structured and the relationships created by the consti btwn the people and gov’t
v. Doctrinal Arguments: principles from precedent and stare decisis
1. Sc doesn’t like to overrule its previous decisions
vi. Prudential Arguments: some args over others according to practical wisdom of using courts in a particular way
1. Are there areas where the court should step aside
vii. Cultural Arguments: widely shared cultural norms – shared notions of justice, autonomy and fairness – are imperfectly reflected in consti
f. Supreme Court Review of State Court Judgments
i. 10th Amendment: central gov’t given enumerated pwrs PLUS denied certain powers – EVERYTHING ELSE is reserved to the states and the people

1. Dual roles, certain rules in play; all residual powers w/ states

2. Doesn’t address if the federal courts can review state court decisions

ii. 1789 Judiciary Act: SC has power to review the final decisions of the highest state ct re: federal questions

iii. Martin v. Hunter’s Lease: SC remanded case and ordered state ct to find a certain way; lwr ct refused

1. Lwr ct made a structural arg that the state court system and federal ct system were separate sovereignties and fed question could get removed, but not reviewed
2. SC Three Arguments

a. Art III: Consti says that AJ extends to all cases arises under consti so if SC couldn’t review state ct decisions then wouldn’t be following this (all means all!)

b. Art VI/Supremacy Clause: state court judges must apply fed law so should be subject to correction; oath creates a structure of federalism

c. Prudential concerns: uniformity, more neutral forum

3. Holding: structural arg = states really aren’t independent sovs (Art I, s 10) bc there’s a long list of denied pwrs which are all things an independent sov. could do 
g. Eleventh Amendment Immunity
i. Overview:
1. Art III, s 2: granted jur for cases btwn a state and a citizen of another state

2. Chrisholm: SC upheld this part of the consti

3. This amendment was ratified to overrule this decision
4. Textual terms: pretty straight forward; fed jur does not extend to case of a citizen suing another state

ii. Supreme Court Interpretation of the 11th
1. Created exceptions – a state may voluntarily consent or Congress can abrogate immunity by exercising pwrs under 14th, s 5 “clearly and unequivocally”

2. BUT, basically, states are immune

iii. The Current Doctrine

1. Hans: states are immune from citizens of other states AND their own states

a. Strong statement that federalism is not dead and that states are respected sovs

2. The Officer Suit Fiction: immunity does NOT attach for an official of the state when injunctive relief is sought bc the “official” act doesn’t have authority of the state (still applies when equitable relief is sought)
h. Adequate and Independent State Grounds

i. No JR of cases in state ct resting on “adequate and independent state grounds” – can only correct wrong judgments of fed law, not revise
ii. Long: created a presumption against A&I but easy to get around

1. When a state ct decision seems to rest on fed law and “ade and inde” grounds are not clear from the face it can be assumed the state ct decided the law it did bc of fed law

a. Easy to get around, state ct just need to say “we rest this decision on state law” etc

2. Want to keep SC review to areas of fed law/avoid advisory opinions

iii. Consequences: if state law is challenged first see if valid under state consti, if no then it doesn’t need US consti review bc A&I grounds

iv. Bush v. Gore: lwr court demanded recount, legis didn’t explicitly say this but st ct interpreted the law and held recount was req’d under state consti
1. SC held that the overriding federal int bc Presidential election – so no A&I state interest
2. Art II, s 1, cl 2: “each state shall appt in such a manner as the Legislature thereof may direct” elections for P/VP – using this to keep it in their jur

3. One of the times the consti imposes a duty on a state branch so the text of the law takes on an indep meaning (not just interp by state ct) SO a significant departure from it by state ct is a fed consti question

i. The Utility of Judicial Review

i. The Counter-Majoritarian Role: Checks and balances to politically accountable branches
1. Pros: protecting minorities, immunity from maj. pressure, judges more neutral, blocking out what never should have been anyway

2. Cons: unelected, politically unaccountable, repudiation of democratic process

ii. The “End Judicial Review Amendment”
1. Most radical approach – takes away pwr of JR from SC

2. Justifications – SC doesn’t rep the people, when they change the law its not the will of the people

3. No judicial activism – if you want to change the law go to Congress/legislature

4. Cons: some minority interests are never going to have a fair chance to change the law or protecting their rights

iii. Representation Reinforcement

1. It’s a breakdown of democratic process when minorities don’t get a fair chance so they need help – JR prevents the tyranny of the majority

iv. Reliance: Congress passes a bunch of laws they know will get overturned bc they know SC will get to it eventually
III. Limits on Judicial Review

a. Direct Political Controls: not that impressive, don’t do that much, more likely to rely on the exceptions clause in Art III, s 2, cl 2
i. Amendments: primary check to deal w/ judicial activism or opinions the people disagree w/

ii. Appointment: Art II, s 2: President’s have tried to influence SC decision by appting justices but not very effective

iii. Impeachment: Art II, s 4: applies to all civil officers – House impeaches, the Senate tries – “high crimes and misdemeanors” – hardly ever happens
iv. Funding/Appropriations: purse strings
b. Legislative Limits: 
i. Congressional Power to Control the Jurisdiction of the Fed Cts
1. The Power to Establish Federal Courts: Art III gives Congress control, the pwr to est inferior courts – so they can limit the jur or even eliminate all together
2. Exceptions and Regulations Clause: Art III, s 2, c 12 gives Congress the power to make exceptions to AJ
a. Ex Parte McCardle: reconstruction act, Congress repealed AJ over Habeas Corupus bc they didn’t want a case to get to the SC

i. Separation of pwrs problem – how can Congress take away pwr of another branch? Bc if they give the pwr, they can take it away
ii. Holding: AJ is derived by consti not acts of Congress but under “Excp and Regs” clause, Congress can repeal AJ and motive doesn’t matter

iii. Large grant of pwr to Congress
ii. Limitations on Congressional Power to Curtail the Supreme Court’s Appellate Jurisdiction

1. External Limits: not connected to Art III, general consti limits (BOR, category of litigants, etc)
2. Internal Limits: Art III says the judicial pwr is vested in one SC and inferior cts so seems to be an implicit limitation to prevent Congress from encroachment on the other branch
iii. Limitations on Congressional Control the Jurisdiction of the Inferior Courts

1. Implied pwr to limit the jur of the lwr fed cts Congress chooses to make
2. Framers set up a system that meant fed cts got to hear questions re: fed law; to take away their review would seem to go against their intent and Congress
3. BUT Art III, s 1 says that Congress may establish inferior courts and they don’t have to at all

4. Problems:

a. Taking these cases away from the fed cts and into state cts will mean that each state will have to interpret fed law on its own

b. This is a problem under the Supremacy Cl (Art VI) federalism, fundamental rights may vary by state 

iv. Limitations on Congressional Power
1. What if Congress wants to prohibit all fed cts (lwr and SC) from hearing a type of claim?

a. Art II’s structure guarantees judicial independence and that all fed claims can be heard in fed ct

b. BUT doesn’t imply anything about jurs
2. US v. Klein: Congress tried to overrule a SC decision by changing the meaning of a Presidential pardon
a. Congress is w/holding AJ as a means to an end – to deny pardons SC gave them, when they must dismiss, what should be taken as conclusive evidence, and that the SC cant hear it on appeal

b. Violates the separation of pwrs bc SC gets to decide which/how to decide a case, not Congress
c. Violates the power of the executive and separation of pwrs bc the Pres gets to pardon and Congress is interfering w/ that

3. Note: Congress can change substantive law to be judged and procedural/evidentiary rules but NOT direct SC/lwr cts how to decide a case

a. Problem: what’s the difference btwn Congress changing substantive law 

4. Plaut: SC decided a case, est a uniform SOL; Congress added a new section that created a new/diff SOL and that the cases dismissed could be re-instated

a. SC voided that part bc it interferes w/ right of fed cts to decide cases

5. Consequence of Klein and Plaut:

a. Together they act as a limit on Congress’ pwr to create exceptions/control/regulate the inferior fed cts

c. Justiciability: The Proper Role of the Federal Courts
i. Overview:
1. Why self impose policy restrictions?

2. Oath to uphold the consti

3. Requires case or controversy

4. Limit the cases that reach the SC – “limited capital”

5. Integrity: SC knows that their decisions are heeded out of respect so they must stay in line (sep of pwrs)

ii. No Advisory Opinions: an underlining case or controversy is req’d – P cant call SC and ask a hypothetical

1. Constitutionally req’d

2. Judicial self-restraint in the federal system

3. State cts are diff, some will do this

4. Rationales = separation of pwrs arg (judicial opinions are final but advisory ops are subject to modification/approval of other branches) and policy limitations (danger of deciding abstract questions of law; no zealous rep; usually overbroad)
iii. Standing: must have sufficient stake in the controversy; need to be recognized as OK to assert the claim
1. Three Constitutional Requirements: 

a. Injury in fact: invasion of a legally protected interest 

i. Concrete or particularized – needs to be in a personal way; more then just possibility of future injury

ii. Actual or imminent (not conjectural or hypothetical)

b. Causal connection btwn injury and conduct

c. Likely to be redressed by a favorable decision – relief must be able to be granted and it would help
2. The Requirement of Injury:
a. Must connect the injury to yourself in a personal way (so long as personal it doesn’t matter if 100 others suffer from same injury)

b. Injury to a cognizable interest isn’t enough – must be a time and place
c. Usually economic/tangible but aesthetic, emotional, stigmatic and enviro will work too

d. Valley Forge: govt gave away surplus property to school for free; taxpayers sued – NO standing bc generalized grievance and no personal injury
e. Lujan v. Defenders of Wildlife: claim be people “interested in wildlife” study/observation/earn a living, etc – NO standing bc no definite future injury, only possible
f. MA v. EPA: GW and erosion of landmass is a cognizable injury-in-fact and not a generalized grievance

3. The Requirement of Causation:

a. Must be caused by or traceable to D’s conduct

b. Fairly Traceable: substantial likelihood; cant pile on inferences, make assumptions or if things would break the chain NO GOOD
4. The Requirement of Redress:

a. Relief need to benefit P and be possible to be granted by the court

b. General grievance (harm to every taxpayer) is not enough bc seeking relief that doesn’t directly benefit him more then the public

c. Lujan v. Defenders of Wildlife: no way for the SC to provide a remedy

5. Limitation on Congressional Creation on Standing: The Citizen Suit is Struck Down
a. Giving citizens the right to sue the fed govt to force it to do its job for procedural injuries

b. In Lujan the SC held that Congress cannot convert a public interest into an individual right bc it violates the sep of pwrs and acts to monitor the other branches

c. Pushing the SC onto the executory pwr – to make sure the laws are faithfully executed

6. Prudential Standing Requirements: (internal housekeeping) if the 3 consti reqs are met, standing can still be denied

a. No Third Party Claims: Exceptions:

i. Substantial or special relationship (so inextricably connected that outcome of 1 would be the same for the other)

ii. Impossible/impracticable for 3rd party to assert his own rights (Griswold)

iii. Risk that 3rd party rights will be lost/diluted unless allowed

1. Either of the above 2 can be shown if P has to/cant do something and this makes 3rd party unable to bring his own claim OR 3rd party has no practicable ability to assert)

b. Zone of Interest: P’s interest must fall w/in the zone of ints protected by the law invoked
c. No Generalized Grievances: big roadblock for global warming cases
7. Organizational Standing: reg rules of standing when orgs assert own rights but when asserting rights of members:

a. Members must have standing on own

b. Interests are germane to assoc. purpose

c. Neither claim/relief reqs their participation
8. MA v. EPA: global warming case for eroding shoreline, etc

a. Elements:
i. Injury: EPA’s failure to regulate car emissions is 

ii. Causation: causing greenhouse gases which cause GW and erosion of land mass

iii. Remedy: reduction of emissions by the US will slow GW (so it doesn’t matter if other countries pollute too, every little bit helps)

b. SC is using flexibility in applying consti reqs (esp causation) bc not a private litigant; too hard to get this kind of case to the SC otherwise – STATES get special treatment
iv. Ripeness: fitness of issue for judicial consideration and equitable component (relating to the parties)
1. If future events may render a decision unnecessary

2. Elements: 1)  already suffered harm 2) faced w/ a specific objective harm 3) under threat of specific future harm

v. Mootness: if an event after the lawsuit ends the P’s injury there case will be dismissed as moot

1. Consti req that there must be a live injury

2. Exceptions:

a. Wrongs Capable of Repetition but Evading Review: (Roe) injury that ends before federal proceedings finish and reasonably expectation that the injury can happen to that P again

i. Rational = not fair to prevent claims bc court system takes so long
ii. To get around the second part (injury happening to the same P) bring a class action and then the injury would have to be one that could happen to the members as a whole

b. Voluntary Cessation: if D voluntarily halts the offending practice but is free to resume at any time; legally D can start bad practice up again and P will face offending practice again

vi. Political Question: allegations of constitutional questions that the federal courts will not adjudicate; should be left to the political branches to resolve – MUST ASK
1. Is there a textually demonstrable commitment to another branch? (v. few things in consti are explicitly stated)
a. The SC decides if the consti does this (can read narrowly/broadly)

b. If so, then not for SC to adjudicate

2. Is there a lack of judicially discoverable and manageable standards for resolving it? (not entirely literal, more like will the ct know how to handle it)
a. Does the consti provide existing criteria to adjudicate this claim or political, social and economic factors (then not for SC to decide)
3. Prudential Considerations: policy to avoid high costs
a. Is it impossible to decide w/o initial policy determination (not meant to be judicial) competence?

b. Is it impossible for the court to independently resolve w/o expressing lack of respect for other branches?

c. Is there an unusual need for unquestioning adherence to a political decision already made? (need for finality)

d. Is there a potential for embarrassment?
4. Reapportionment: challenges to partisan gerrymandering are nonjusticiable (drawing boundaries to maximize state seats for the party in control)

a. Baker v. Carr: Congress has the exclusive authority to secure fair representation (but it violates EP)
5. Guaranty Clause: Art IV, s 4 – guarantees a republican form of govt to the people

a. Cases under this clause are nonjusticiable
b. Baker v. Carr: this clause is about the relationship btwn the judiciary and the other branches and not its relationship to the states
c. Martin v. Luther: breaking and entering or following govt orders? Depends if the charter gov’t was legit and this is a question for the other branches
d. Hardline view: SC cannot decide this issue bc no judicially manageable standards in consti; SC would have to decide what a fed republican govt in order to make sure its being granted – no way!
6. Foreign Relations:

a. Challenges to the president’s conduct for foreign policy are not justiciable 

7. Validity of Enactments:

a. Coleman: prior rejection and amendment ratification are PQs
b. Questions re: statute enactment are PQs
8. Impeachment:

a. Challenges to the impeachment and removal process are nonjusticiable

b. Nixon v. US: differing opinions of effect of judicial participation in impeachment; relied on textual and prudential concerns
i. Sen committee investigated and reported to Senate, Nixon claimed this wasn’t “try” w/in the literal meaning in Art I, s 2, cl 5 (he thinks it should go to ct)
ii. SC held that no judicially manageable standard of review in “try” and that “sole” doesn’t contemplate judicial involvement and textually commits pwr to Senate only

iii. Separation of pwrs arg: JR would put final reviewing authority in the hands the impeachment pwr is supposed to regulate

iv. Safeguards to prevent Congress from going nuts – pwr split btwn both houses and 2/3 supermajority 

v. Need for finality and JR could take yrs; difficult for SC to give relief

9. Diminished Role of PQ:

a. Powell: refusal to seat Rep after he stole $, even though he met consti reqs

i. Congress cited Art I, s 5, cl 1 (each House shall be the judge of the qualifications of its own members)

ii. The SC held that the express, bare minimum reqs listed in the consti are exclusive and not a broader textual commitment to Congress
iii. Since Powell met those reqs Congress must seat him

10. Bush v. Gore: 12th amendment gives Congress the authority to count electoral votes

a. Detailed scheme giving Congress this pwr so no reason to think judicial intervention is warranted

b. Prudential concerns: dangers of judicial intervention; resources would be depleted; respect for SC will go down if it gets involved in political process; kind of creating a new prudential concern re: independence

c. Textual args: it comes down to Congress (12th); relies on federal law as well; setting out textually demonstrable commitment (not explicitly said but good enough)
IV. Federalism

a. Introduction: allocation of pwr btwn powerful cent. gov’t AND state sovs
i. Structural principle: of dual sovereignty, the consti creates federalism – relationship btwn national and state gov’t

1. National Gov’t: 

a. Enumerated powers, Art I, s 8
b. Federal supremacy w/in its own sphere, Art VI, s 2
i. Pwr to act on people of the nation

c. Some things need to be handled by national govt – foreign affairs, national security (collect taxes, has resources and willingness to do it – states wouldn’t protect beyond their own borders)

i. About motivation, willingness, ability

2. State Gov’ts:
a. States’ reserved powers, 10th Amendment
b. Pwr to act on people of states only; clear that state actors must abide by fed consti/state law

c. State disabilities/prohibitions, Art I, s 10
d. States primarily get general police pwr to take care of local matters and reserved to them under consti scheme – BUT usually end up regulating concurrently
ii. Allocation of Pwr:

1. Both can be prohibited

2. National can get exclusive

3. States can get exclusive (but diff to identify)

4. Concurrent (but fed law prevails)

b. Value of Federalism:
i. The Liberty of Individual Choice
1. Policy choices on national level apply uniformly and may not be best suited for specific regions
2. National minorities may be local majorities, encourage migration
ii. Experimental Laboratories: states can try a new, novel, etc economic idea w/o risk to entire country
iii. Thwarting Tyranny: preserving sub gov’t authority in the states can stop minority groups trying to take over thru control of fed gov’t
iv. Controlling Negative Externalities: args in favor of centralized decision making; preventing some states to pass offs costs onto another; ex: global warming – fed govt could set a uniform policy (each state has diff interests and would be biased)
v. Fidelity to the Constitutional Design: consti is meant to limit fed gov’t to specified pwrs, reserve rest to the states
vi. The Practical Value of Uniformity: better for economy, commerce, regulations, efficiency
vii. Federalism and Fundamental Constitutional Rights: consti rights/BOR preempt; most aimed at fed but 13-15 changed that; negate preferences of local/national majorities (Brown)
c. Implementing Enumerated Powers:
i. Overview:
1. Must be a concrete exercise of fed pwr (not abstract)
2. Debate focused on legit scope of fed pwr: 1) is objective of the challenged action w/in an enumerated pwr? 2) are the means constitutionally acceptable?
ii. The Necessary and Proper Clause: Art I, s 8, cl 18
1. Congress can decide the means to achieve its legislative objectives
2. McCulloch v. Maryland: can Congress est a national bank? Whenever Congress ACTS, must ask – does Congress have authority w/in an enumerated pwr? (bc that’s the ultimate limitation, and everything else is left ot the states)

a. State claim – gov’t of the states are supreme bc they ratified the consti, but this is rejected

i. Practical arg: states had to ratify, no easier way

ii. Structural arg: Preamble: “we the people” means that pop sovereignty is supreme

b. Limited to enumerated pwrs (but doesn’t require that any act be expressly granted, dropped from Art of Confed)
i. Practical arg: couldn’t lay out everything in consti, needed flexibility

c. N&P gives wiggle room to use pwrs as long as the means chosen to achieve the ends are appropriate (otherwise couldn’t get anything done)

d. What is necessary? Gradations – consti says “absolutely necessary” in other places, but not here so as long as Congress can rationally connect the enumerated pwr w/ its means cts should not get involved
i. Pragmatic reasons: allow for what is convenient, useful, and not something absolutely necessary

ii. Textual: included in pwrs and not limits to Congress
e. Limitations: 1) individual consti rights (BOR) 2) Pretext (using N&P to do something they know they cant really do)
d. Implied Default Rules:
i. Overview:

1. When the consti is silent (no grant to fed/no denial to states)

2. Options: 1) states have pwr to act OR 2) only the fed can act OR 3) both can act and if conflicts; fed trumps **(most often what happens)

3. Fed govt need pwr to be enumerated (express or implied) before it can act; the states do NOT

ii. McCulloch: MD cannot tax an institution of the fed gov’t (even though consti is silent) bc the pwr to tax is the pwr to destroy
1. State claim – state sov means it should get to tax whatever is in its borders

2. Structural arg: if states could tax this, they could tax anything (slippery slope) and NOT what framers intended – wanted a central gov’t of the people

a. No security against abuse when state taxes the fed gov’t, no check thru representation and it is a controlling act over everyone in country

3. Textual arg: supremacy clause would be meaningless – tech no fed law here to trump state law BUT more about the idea of supremacy and structure of gov’t

a. This is bigger then just Art VI, this is about the idea of federalism

4. Even though the states do not need a pwr to be enumerated to act they cannot act contrary to the consti and structure of the gov’t – this is almost creating an exception

iii. Representation Reinforcement: when there is a failure of the political process JR needs to step in to stop unconstitutional act

1. A modern reflection of Marshall’s explanation in this case

iv. Regulatory Immunities: fed gov’t and its instrumentalities generally free from state reg (fed workers doing their duty, etc) even w/o explicit say so in consti
v. U.S. Term Limits v. Thorton: states cannot impose term limits on Reps/Sens even though consti is silent
1. “In the absence of any constitutional delegation to the states of pwr to add qualifications to those enumerated in the consti, such a pwr does not exist”

2. Powell est’d that 1) qualifications in Art I, s 2, and 3 (age, residency, and citizenship) are exclusive and 2) based in principle that people should be free to “choose whom they please to govern them” SO to change these 3, would need an amendment
3. But can they add on? Consti doesn’t explicitly prohibit, but not w/in original pwrs so NOT reserved by 10th
a. This amendment can only reserve that which existed before
4. Textual args: (first two together lead to conclusion that structure of fed gov’t was meant to be outside state control)

a. Art I, s 5, cl 1: each house judges that qualifications, meaning all the people (not individual states) – we all have an interest in this national institution but uniformity would be broken and would result in a patchwork)

b. Art I, s 6: salaries from nat’l treasury not states, allegiance to people and not states

c. Provisions governing elections: understanding that pwrs over elections had to be delegated

5. Dissent: completely opposite approach – consti is silent so nothing deprives states of this pwr/raises no bar (this would be their default rule)
V. The Commerce Power Art I, s 8, cl 3: to regulate commerce among the several states
a. Introduction and Historical Development:

i. Gibbons v. Ogden: v. broad terms; want to keep SC out – Questions to ask (to see if it’s a proper use of CC)

1. “Commerce”: buying, selling, intercourse (which includes taxation, transportation, manufacture, safety codes, prohibitions, etc)

2. “Among”: only commerce btwn 2 states and not w/in 1 state (that’s exclusively the states’ pwr)

3. Regulation: can set the rules, but not exclusively (not if intrastate)

4. Does Congress have the pwr to reg? Is it commerce? Is it rational?

b. Signs of Change:

i. Overview:

1. Context: The Great Depression; court packing scheme; Congress began to show evidence linking activities and IC

2. CC begins to change in application – deference to Congress; greater Congressional pwr; cts step out almost entirely

3. 1937: pivotal yr (result of court packing scheme? New evidence?) floodgates of CC opened up; what happened to 10th?
ii. *NLRB*: steel/iron producer; NLRA prohibited firing workers bc of a labor/union dispute (if it affected IC) upheld even though regulating local employee disputes

1. Specifically refers to activity that “affects IC” = burdening/ obstructing IC (turning into a massive strike, etc)

2. Rejects categorical approach = acts having these effects are not immune bc they come from local labor disputes (source of activity doesn’t matter)

3. Scope of Congress’ pwr is a matter of degree – is it close and intimate (this might bring it w/in Congress’ reach even if purely local in nature)

4. Big change after NLRB bc “directness” was decided by facts and not “proximate link” like in Carter
iii. The Aggregation Principle: substantial effect

1. Wickard: Congress can tell a wheat farmer how much wheat to grow for personal use due to AP but this is the outer limits of Congressional pwr

a. Huge expansion of Congressional pwr: activity may be wholly local and not considered commerce and still reached by Congress if it exerts a substantial economic effect on IC, whether direct or indirect
b. Rejecting categorical approach – instead, one of degree/thru appropriate means

c. Doesn’t explicitly say so, but “substantial effects” is based on N&P cl (is it convenient and legitimately related)

2. MD v. Wirtz: environmental law re: strip mining – if relationship has a substantial effect on IC the character of individual activity doesn’t matter

3. Perez: loansharking; can use comm. pwr to reg a “class of activities” w/o proof that the particular intrastate activity has an effect on IC as long as the whole (AP) activity, taken together, does and the person is a member of that class (trying to reach mob activity which is a huge economic activity)

iv. The Means Affecting Means Principle: expanded the “prohibiting” pwr

1. US v. Darby: prohibited shipment of timber from plants that don’t comply w/ min wage/max hrs; upheld

a. Manufacture itself isn’t IC but the shipment is IC even if there is nothing wrong/inherently dangerous about them
b. Can protect IC from unfair labor bc IC shouldn’t be an instrument of competition for goods made under substandard conditions

c. Legislative judgment – consti places no restraints on this and cts have no control – its w/in their plenary pwr

d. Hammer is overruled

e. The wage and hr req is OK bc its an appropriate, convenient, effectual, efficient means to achieve their end

f. Plus, the substantial effect + aggregate effect + unfair competition

v. Civil Rights and the Commerce Power: substantial effect/AP method; limiting ability to travel affects ability to relocate, spend $, etc

vi. Lopez: Gun Free School Zones Act – invalid

1. Act is not commercial (no crossing state lines, in stream, involving instrumentalities, prohibiting trade, etc) only possible claim is substantial effects

a. Rejects the gov’t claims (costs of crimes, national productivity, etc) but this is a departure bc usually SC will go out of its way to find substantial effects

2. Act doesn’t regulate economic activity (doesn’t define what that is) but mere possession isn’t enough
3. No jurisdictional element/nexus – some req of proof that the gun had moved in IC to limit to things that sub effect IC

4. This case acts as a warning to Congress – still a gov’t of limited, enumerated pwrs and CC is not a plenary police pwr

vii. Morrison: trying to reg gender based crimes, Violence Against Women Act – created civil cause of action

1. Rejected for same reason as Lopez
2. Congress made finding as suggested in Lopez but not enough to show that battery is sufficiently related to IC (no market!)

3. Allowed in Perez bc mob work involved (easier to make first leap to economic activity)

4. Not a mere question of rationality

viii. US v. McCoy: act regulating possession of child porn pics taken and kept in the home is unconsti bc reg’ing non-comm, non-econom individual activity

1. No commercial/economic aspect –not intending to sell, travel, barter, etc; so no sufficient contact/nexus w/ IC

2. Its not enough that camera is made by materials that have traveled in IC 

3. Homemade porn is not w/in Congress’ pwr bc no substantial effect – local activity/cause for concern

ix. US v. Stewart: entirely homemade guns – some pieces had traveled in IC; NOT enough of a connection bc then there will be no limits! Almost everything travels thru some sort of IC

1. No economic activity – not trying to travel, buy, sell, barter, etc

a. Reg itself had no intent to reg commerce/economic purpose

2. Didn’t use channels to get parts and assemble but even if he did, owning a homemade gun doesn’t substantially affect IC

a. Cost of violent crimes or the effect on travel is not substantial enough

x. State of the Law After Lopez and Morrison: friendly reminder that Congress cannot use CC for everything, be careful to include interstate comm., bring findings in close cases, and a general warning that its getting close to states’ police pwr
1. BUT then came Raich
xi. Gonzales v. Raich: compares to Wickard – growing a commodity w/ an interstate market for home consumption that overhangs the market

1. Some of her pot will leak into and increase the market (primary concern – that illegitimate users will get it thru black market)

2. This is an economic activity or at least, sufficiently related – substantial effect

a. Finally get a definition of economic – from the dictionary – “the production, distribution and consumption of a commodity”

b. Doesn’t matter if the market is illegal

c. AP comes into play here as well

3. Don’t need findings – back to rational basis

4. Congress has an overarching goal (look to the bigger picture) – the war on drugs – so to prevent this would leave a gaping hole

a. This law is a N&P means to prevent the trafficking of illegal and non-medicinal drugs (and there’s no question that Congress has the CC pwr for that)

b. NOT a stand alone statute

c. The Modern Commerce Power After Lopez/Raich:

i. NO more categorical distinctions (manufacture/production)

ii. NO more direct vs. indirect

iii. NO more question re: legality of item to be prohibited

iv. Congress has the power to regulate:

1. The channels of IC (a system of IC and making sure it flows freely)

a. Incorporation of the old stream of commerce test (can regulate everything w/in the stream of commerce)
2. The instrumentalities of IC (things that facilitate IC, trucks, planes, phones, etc) so long as the means are appropriate
a. The Protective Principle: sometimes intrastate commerce can be reg’d to protect/regulate safety of instrumentalities bc states could use these to mess up IC (Shreveport: RR charges as protectionist measure)
3. Persons/things in IC (prostitutes, lottery tickets, guns)

a. Commerce Prohibiting Technique: barring interstate movement of articles unrelated to IC

i. The Lottery Case: pwr to reg IC includes pwr to prohibit even a local activity 

ii. Mann Act: fed act outlawing taking a woman across state lines for immoral purposes; upheld

4. Activities that have a substantial effect on IC

a. The Regulated Activity Must Be:

i. Economic = production, distribution, or consumption of a commodity (anything capable of being bought and sold)

ii. Part of a class of local activities connected to an interstate market (Wickard/Perez)

b. Bases for Regulation: (Raich)

i. Congress has rational basis for concluding activity in the aggregate, substantially affects IC and/or
ii. Congress has rational basis for concluding regulation is a necessary and proper part of a comprehensive regulatory scheme
c. Helpful in Close Calls: bu not req’d or sufficient

i. Findings

ii. A statutorily req’d jurisdictional nexus or hook

d. Getting to be fewer and fewer cases that aren’t under this approach; broad, expansive theory leaving less and less room for the states
d. Limits Imposed on the Commerce Power from Principles of State Autonomy:
i. Overview:

1. States possess a general police pwr, limited only by consti, valid fed law and states’ own consti
2. These cases are the fed gov’t trying to reg the states and not private individuals
3. Comm pwr is huge but limited by state autonomy 
ii. Permitted Acts of Congress:
1. Encouragement/Incentives: Conditional Spending: spending pwr (see below)
a. NY: fed govt can give states $ on the condition that they comply w/ fed regs

2. Encouragement/Incentives: Choice of Preemption: (by the federal gov’t)
a. NY: when regulating private activity w/in scope of CC fed govt can give states the choice of complying w/ regs or get pre-empted

b. If fed interest is so strong, the fed govt must pass a law and preempt – but if they don’t, cant coerce states to do it own their own
3. Direct Regulation: (as long as independent authority) of states in generally applicable laws – not singling one out but regulating them together
a. Garcia: overrules Natl League of Cities, couldn’t define fundamental elements of state sov; inconsistent w/ structural and textual properties of federalism and consti – nothing says we have to pamper the states, plenty is taken from them

i. The states must get their recourse thru the political/legislative process; states have whatever immunity from CC the political process confers

ii. Problem: assuming the states can resist/in a position to defend themselves; basically giving Congress the ability to decide its own boundaries

b. Exception: a serious breakdown of the political process (must be pretty extreme)

i. SC v. Baker: extreme case; not allowed to vote, singled out and left politically isolated/powerless
ii. The state autonomy limit “is one of process and not results” implying intervention is allowed if failure of political process

c. Gregory v. Ashcroft: after this case and Garcia – no matter what the substance of the law is, the reg is OK if: 1) clear and unequivocal state in fed stat to reg state’s sov and 2) not the product of a dramatically defective political process (like Baker)

4. Direct Regulation: (as long as independent authority) of (intra?)state commercial activities: (apply reg CC analysis?)
iii. Prohibited: commandeering comes into play when the fed acts exclusively on the states
1. Coercion/Commandeering: Of the legislative process and compelled subsidies
2. Coercion/Commandeering: Of the legislative process and compelled enactments of the law – about choice vs. coercion
a. States have to maintain the pwr to write their own laws – cant dictate a law and force them to legislate and pass it
b. NY v. US: states decided how they wanted to handle radioactive waste and passed law thru Congress
i. Congress cannot commandeer the legislative process of the states by directly compelling them to enact and enforce a fed reg program

1. Trying to make them comply or “take title” – no real choice there

2. Congress can do this w/ individuals only

ii. Congress can pass laws requiring or compelling certain acts, but cant order states directly 

iii. Options: can encourage/incentivize or offer choice to reg according to fed law or have state law preempted (retain choice in these options)

1. Need to be careful, cant cross the line btwn incentivizing and forcing the states to do that the fed gov’t says

c. The 10th amendment directs us to determine whether an incident of state sov. is protected by a limitation or an Art I pwr – procedural protection

d. Officials cant “consent away” – accountability argument, federalism secures liberty for citizens and not state sov as an end in itself

3. Coercion/Commandeering: Of state executive officials: compulsory administration or enforcement of federal regulatory programs
a. Congress cant get around NY by conscripting states’ officers directly
b. Printz: regulation of states as states by forcing their officials to act a certain way (background check) is unconst
i. Issue of consent: states can agree to help out but not consenting to commandeering

ii. Structural arg: 1) dual sov; 10th amendment (states retained inviolable sov); sep of two spheres; accountability 2) fed control of state officers would effect separation and equilibrium of pwrs btwn 3 branches – this would transfer responsibility to see that the laws are faithfully executed (exec branch) to thousands of CLEOS (taking this pwr from Pres)

iii. Dist from NY: forcing states to adopt policy is less likely to undermine them then here, forcing their officials to act (puppets!)

1. Dissent: creates incentive for fed govt to aggrandize itself

iv. Balancing not needed – even though some discretion w/ CLEOS, not enough – when whole purpose of law is to direct the functioning of the state exec and compromise the structural framework of dual sov, balancing not needed
1. Dissent: should balance – this is only imposing a modest duty

iv. Sovereign Immunity as a Procedural Immunity:

1. 11th Amendment: structural principle of sov immunity; cant pierce 11th using the CC; this preserves dual sov

2. Alden v. Maine: a fed stat that subjects states to lawsuits by citizens is unconsti – commandeering entire state gov’t process; interferes w/ states decision making ability
VI. Taxing Power

a. Overview:
i. Art I, s 8, cl 1: Congress shall have the power to law and collect taxes, duties, imposts, and excises 
ii. Congress can tax things that it may not have the pwr to reg

iii. Some explicit limits = no dscrim taxes, must be proportional, etc

iv. SC is less inclined to impose limits, discuss dual soc, state sov. immunity

v. Less impt now bc CC covers practically everything

b. Test for the Spending Power:

i. Is the law a tax?
1. Presumptive tax if it raises “some revenue”

a. Sonzinsky: tax is “productive of some rev”; seems like all they are looking for; low standard 

b. Kahriger: not invalid bc rev is negligible as long as it raises some rev

2. Otherwise, look for another power (e.g. CC)

ii. Is it for the common defense and general welfare?
iii. Is the law nevertheless, a “disguised regulation”?

1. Mere reg effect is not enough

a. Taxes that have been upheld – no high penalties, no scienter, no inspections, no pretext (look to motive), etc

b. Kahriger: tax on bookies; Congress probably could’ve done this under CC – upheld

i. Every tax will have some reg effect – not invalid merely bc it discourages or deters the activities taxed (look to motive)
2. Some indicia of “regulatory” measures

a. Detailed reg scheme – Bailey v. Drexel: case pre-NLRB so couldn’t reach child labor under CC, instead, backdoored taxed employers of children

i. The law can only have an incidental restraint and reg and really should be raise revenue and spend for the general welfare

ii. Here, there was a detailed and specified course of conduct (theme of a reg)

b. Size of tax – Constantine
c. Close relation resemblance to criminal stats
i. Bailey: law included scienter (that a criminal law thing and not a tax thing)

VII. The Spending Power

a. Overview:
i. Art I, s 8: Congress may pay the debts and provide for the common defense and general welfare of the US
ii. Congress can do things w/ this pwr it could not do directly under another pwr
iii. Reg spending is OK if Congress has an independent basis of pwr (CC)

b. Test For The Spending Power and Conditions – about choice, states not entitled to this $ so the fed can condition it
i. General Welfare
1. Butler: the pwr of Congress to spend is not limited by the direct grants of legislative pwr but doesn’t define GW

2. Helvering: GW is decided by Congress
3. Steward: cant directly reg but can offer cash incentives bc choice to accept remains w/ the states (not coercive bc the states can walk away)
4. Dole: $ to raise min drinking age to 21 – consti even though Congress cant reg drinking age directly = GW is up to Congress, SC will defer
ii. Clarity
1. Dole: must be a clear, unequivocal statement so the states can exercise choice knowingly, cognizant of the consequences

2. Concern re: consent (entering K, makes sense)

iii. Germaness
1. There must be a rational relationship btwn the conditions and expenditure

2. Dole: the $ must be reasonably related to what the states are being asked to do

3. Outermost bounds NOT defined – don’t say how much of a relationship is req’d, etc
iv. Independent bar
1. Dole: cant force recipient to do something unconsti (disc based on race, etc)
2. Consti limits on spending are less exacting then on authority to reg directly

v. Not “coercive”
1. Dole: its more rhetoric than fact bc usually states need the $
VIII. The Treaty Power
a. Overview:

i. Art II, s 2, cl 12: gives Pres pwr to negotiate treaties, provided 2/3 of Senate approves
1. Executive Agreement: international agreement made by Pres w/o Senate ratification; can enter into this instead of a treaty if theres an enumerated pwr given to Pres alone

ii. Art VI, cl 2: all treaties made under the authority of the US are supreme

iii. Even broader then Lopez (CC), spending pwr and taxing pwr
iv. Some treaties are self-executing, most are not – reg Congressional stats

b. Test For The Treaty Power:
i. Is the treat valid? 

1. Very deferential – is it a proper subject of negotiation? 

ii. Is the implementing statute valid?

1. Congress does not need an independent pwr

2. Stat must be a necessary and proper means of implementing a valid treaty

a. MO v. Holland: treaty w/ UK to protect birds – treaty made under the authority of the US and this stat is N&P to enact the treaty; plus it can set forth pwrs necessary for the other branches

b. Congress gets a boost – this is a different source of pwr (treaty pwr) and not limited by enumerated pwrs

3. Stat must comply w/ consti’s prohibitory words (i.e. BOR)

c. Limitations on Congressional Power:

i. Limited by prohibitory words = BOR, EP, consti, etc

ii. But this is a very small limitation – why? No way to know everything that will need to be done on an international scale when the treaty is written so allows for Congress to enact stats that will carry out a consti treaty (so long as the stats don’t violate consti)

iii. Since this will displace state law this opens the door to a huge Congressional pwr
IX. The War Power

a. Overview:

i. Art I, s 8, cl 11 – 14: independent pwr to reg domestic affairs (i.e. economic effects of war time) potentially dangerous pwr
1. Congress can declare war, raise, support and regulate the armed services, tax and spend for the national defense

2. Thru the N&P cl, Congress has authority to enact reasonable measures to effectuate its pwr to provide the means for making war
ii. May extend beyond the cessation of hostilities
iii. Still limited by prohibitory words
b. Woods: imposes max rent bc of soldiers returning home
i. War pwrs includes pwr to remedy the evils which have arisen from its rise and progress and continues for the duration of that emergency
ii. Congress gets an independent pwr to reg domestic affairs if in furtherance of the war effort (so couldn’t do under CC but can under WP)

iii. Pwr can exist as long as consequences/effects of war are felt (for how long?)

X. Foreign Affairs

a. Overview:
i. However its divided by Pres and Congress, the SC has consistently held that only the fed govt has this pwr

b. Zscherring: statement by states re: communism 

i. SC struck down – states are wholly prohibited from acting in foreign affairs

ii. Dormant pwr: even though Congress may not have spoken re: the issue, states don’t get to be involved 

iii. Limited how the states/Pres can interfere in foreign affairs
c. Today: looking to see if Congress has spoken (impliedly preempted, taken up the whole field, etc)

i. Legislation that is rationally related to regulation of foreign affairs is valid, open question if whether the SC will conclude that Congress had not reg’d for foreign affairs when it said it was

ii. Cong pwr to reg foreign commerce has been construed to imply some limits on state ability to reg foreign commerce
XI. Federal Limits on State Power To Regulate the Interstate Commerce
a. The Dormant Commerce Clause
i. Overview: 

1. Express limits in consti: states reg IC unless and until preempted by fed (Art VI) and pushed out

2. The unitary market/national economy is the “national institution” that states are prohibited from regulating

a. This happened earlier (McCulloch and the National Bank/bank as the insti, Arkansas and term limits/ Cong as the insti)

3. Congress can consent to a violation of the DCC bc Congress hasn’t spoken at all re: the issue

4. Why do we have the DCC? States will act in their own best interests (did before, human nature, etc); will destroy uniformity, limit commerce, etc

ii. The DCC: General Principles

1. Anti-protectionism: by the states/unity – trying to create a strong national govt after failure of Articles on Confed

2. Free trade/efficiency: discriminatory actions mess up trade

3. Uniformity: some things so impt they req uniform rules

4. Representation Re-inforcement: discriminatory laws passed in one state – the other state is not being rep’d; reflection on the breakdown of the political process and need for judicial review
iii. The Modern Doctrine

1. If you’re challenging the state law you need to proffer a nondiscriminatory option

2. Harder w/ facially neutral regs that are intended to discriminate or have a significantly discriminatory effect
3. Apply balancing test – essentially, making Cooley’s national/local distinction

4. Does this state reg so interfere w/ the national interest in maintaining a free flow of IC that the local benefits of the reg are comparatively slight

5. Loser of a DCC case has recourse in Congress
b. Facially Discriminatory State Laws – Per Se Rule
i. Laws that are openly discriminate = strict scrutiny
1. Per se invalid; Upheld ONLY if the state can prove that it serves a legit purpose that cannot be achieved in any less discim. way
2. Not going to accept whatever a state says (purpose, if theres a problem, manner, effect)
3. Since facially discrim, already suspect
4. State must prove no other way to achieve interests in less discrim way
ii. Hardly ever happens anymore, smart enough to know to avoid writing a law this way
iii. Three Justifications

1. CC makes a commitment to an unfettered national market
2. National free trade will do better in the long run if we don’t allow balkanization of trade
3. Openly discriminatory state regs are likely to be the product of a political system that undervalues/ignores the interests if out-of-staters
iv. Examples:
1. Access Barriers – Tariffs/Quotas
a. Discrimination against articles of commerce coming from outside the state is invalid unless there’s another reason to treat differently
b. Maine v. Taylor: ban on all importation of bait fish was upheld bc it serves a legit purpose (preserving the fish in state) that couldn’t be done in another, nondiscrim way
i. Burden on the state 

c. Hughes v. Oklahoma: ban on import of native minnows was unconsti bc even though obj was legit, the flat export ban was most discrim way to do it

d. Granholm: can only sell wine made in state by mail order – 21st amendment doesn’t give states immunity to DCC; fails SS bc state interests could’ve been achieved in less discrim way
2. Differential Tax Schemes

3. “Home Processing” Reqs – cant req that something happen to the product in the home state before leaving
a. Pike: need to stamp crates w/ “AZ” before shipping out of state (created but didn’t actually apply the balancing test bc found law to facially discrim)
i. Sub effect on growers (would have to spend a lot of $) legit but tenuous state interest

b. Alaska in state timber processing case
4. Home Embargoes/Hoarding of Resources – must do this in nondiscriminatory ways

a. Phil v. NY: stopping the flow of garbage/comm. into the state bc it didn’t want to use up all its free space – test:

i. Is the law a protectionist measure or can it be fairly viewed as directed to legit local concerns w/ incidental effects

ii. Doesn’t matter if purpose is economic or public health – both can be protectionist

b. States cannot use illegitimate means to isolate the state from the national economy or give its own citizens a preferred right of access over consumer sin other states to its natural resources
v. Discrimination that Isn’t: Compensatory tax: OK bc its just neutralizing the effect and not creating an unfair advantage (not protectionist/isolation)
c. Facially Neutral State Laws – Pike Balancing
i. Some members of the SC would stop the inquiry here (for state-righters)
ii. If not openly discrim and only incidentally affecting IC – presumed valid; Rational Basis test
iii. Challenger must prove that the burdens are clearly excessive in relation to the putative local benefits on the law (usually the local economic interest and out of state interests)
iv. Pike: “Where the statute regulates even-handedly to effectuate a legit local pub interest and its effects on IC are only incidental, it will be upheld unless the burden imposed on such commerce is clearly excessive in relation to the putative local benefits”
v. Southern Pacific v. AZ: (pre-Pike) facially neutral, max number of car trains in state; invalid
1. When Congress is silent the SC and not the state legislature is the final arbiter
2. Measuring burden: is it a serious burden/impairment of uniformity of efficiency (trains would have to reassemble/use smaller trains)
3. Measuring benefit: is the benefit so slight or problematic that it doesn’t outweigh the national interest in keeping IC free from interferences which seriously impede it
4. Safety measure: is it illusory
5. “In the absence of conflicting legislation by Congress there is a residuum of pwr in the state to make laws governing matters of local concern which nevertheless in some measure affect IC or even, to some extent, reg it”
vi. Kassel: (post-Pike) facially neutral, restricts trucks size w/in state; invalid
1. Safety concerns: if safety concerns are not illusory, SC wont second guess it about importance vs. relative burden
2. Strong presumption of validity: but some regs for pub safety/health may further purpose so marginally and interfere so substantially they’re invalid
3. Must balance weight and nature of reg concern (safety measure) w/ extent of burden imposed ($, inefficiency)
4. Traditional deference for facially neutral reg but less so for those that impose disproportionate burden in practice (gave out exemptions/protection to local businesses, so don’t really believe state when they say its for safety)
vii. Problems Balancing: 
1. How do the courts balance incommensurate values? Weigh human life? Should the courts even be measuring this?
2. Measuring burdens: usually economic loss but noneconomimc loss matters too
3. Measuring benefit: how effective is the law in accomplishing its purpose; not examined in isolation
d. Facially Neutral Regulations with Discriminatory Effects/Purpose on Interstate Commerce
i. Overview: same standard of review for facially discriminatory regs
ii. Dean Milk Co. v. Madison: prohibited sale of milk unless processed w/in 5 mi radius; invalid
1. Neutral on its face but its plain effect is to exclude all but the most local milk – acts as a trade barrier

2. SC applies a version of SS – in practical effect, creates an economic barrier (no out of state producers are going to set up shop)

3. Can’t do this, even w/ the legit purpose of health/safety, if reasonable nondiscriminatory alternatives are available and adequate to achieve goals 

4. To permit state to place itself in economic isolation and adopt a reg not essential for the protection of local health interests and placing a discrim burden of IC would invite preferential trade and destroy the CC
5. Doesn’t matter that some in-state milk and out of state milk faced same reg – if a law is discrim on its face and in effect, we’re not going to be concerned over representation reinforcement (will do their own independent analysis

a. Otherwise, states would take advantage of this and would write into every law a small section of interstate business being affected to get around this

iii. Assessing Discriminatory Effects: not necessarily trying to screw neighbors/IC, might only be trying to promote legit instate safety/health but in the end, end up screwing their neighbors
1. Hunt v. Washington State Apple: facially neutral, applied to all apples sold in NC, had to have USDA stamp, WA had stamps that were better; invalid
a. SC is v. skeptical of NC’s stated purpose bc regulating on a retail level, allowing in apples w/ no stamp at all, not purifying the flow of info
b. Starts w/ Pike balancing test but doesn’t apply it (bc of extraordinary effects but had it been applied most likely result would’ve been the same) – sending a message that laws like these laws have an extraordinary effect as trade barriers and not merely incidental
c. Practical effect = burdening interstate sales of WA apples and discrim against them

d. Effects of this law are so extraordinary/extreme that we are going to treat it as if it’s facially discrim/SS

2. Exxon: facially neutral; producers/refiners of petroleum cant operate retail service w/in the state (oil crisis, worried they would favor their own)

a. Applies equally to in/out state refiners but MD doesn’t have any

b. SC broadly defines the market as gas in general and asking “what is the effect on all refiners” (like they did in Hunt, “what is the effect on WA apples)

c. Creates no barriers to independent dealers, doesn’t prohibit the flow of interstate goods, place added costs upon them, or distinguished btwn in state and out of state companies in the retail mkt

d. Just bc a burden falls on some interstate companies doesn’t by itself, show discrim

e. Dissent: supposed to be looking to practical effect, in reality this burden is purposely only falling on out of state companies 

3. Notes: how can these two cases be reconciled? Hunt and Exxon – definition of the market

a. When is the reg too much? Look to record (legislative record, purpose) matter of degree

b. Exxon distinguishes itself from Hunt and Milk by stating the issue is the interstate market – does the reg cause local goods to be a larger share of the market? That might be a discrim effect
iv. Assessing Discriminatory Purpose: sometimes laws enacted w/ discriminatory purpose even though facially neutral (trying to screw neighbors), how can you tell?
1. HP Hood v. DuMond: state can deny a license to sell milk in state if it is in the public interest; denied license bc it would divert milk and raise prices
a. States cant hoard their goods; not a legit purpose

b. Nothing wrong with the law on its face, but next time, must state a legit purpose (word it better)

c. CC prohibits states from creating a trade barrier – directly curtailing goods in/out of the state; cant promote own economic advantages at the burden on IC (cant stop milk from leaving just to keep prices in state low)

d. Slippery slope if we allow states to do this (looking to industrial states)
2. West Lynn Creamery v. Healy: facially neutral; taxes everyone who sells milk to MA retailers but 2/3 are out of state, $ from these taxes go to MA farmers (not the same people who paid); invalid
a. Each of these actions alone would’ve been ok, but together purpose and effect are to allow higher cost MA dairy farmers to compete w/ lwr cost dairy farmers

b. Found this to be a protective tariff/customs duty/trade barrier – violating national market

i. Encouraging in state production/handicapping out of state (even though they could do it cheaper)

ii. Will cause local goods to make up a bigger share of market (Exxon)

iii. Here, premium payments – effectively a tax which makes out of state milk more exp and even though it applies to everyone, it is offset in MA bc the farmers there exclusively get a subsidy

c. CANNOT neutralize advantage of out of state producers w/:

i. Min pricing regs

ii. Tariffs

iii. A nondiscrim tax but that exempts local businesses or credit them the $ back

iv. Discrim tax on the industry, imposing a higher liability on out of state members then in state (unconsti under DCC)

d. MAYBE can place a nondiscrim tax on the industry, revs places into segregated fund and disbursed as rebates/subsidies (to whom?) (concurring)
i. Purpose in combo w/ practice may expose this to SS

e. CAN w/o or w/o a nondiscrim tax on the industry, provide a pure subsidy funded from a general revenue

i. Not an extraordinary burden on backs of out staters/IC, just assists local businesses, no discrim
ii. Here, it was different = funding a subsidy w/ taxes on out of state goods, assists locals (minor) AND burden IC (major)
e. Framework to Approach the Dormant Commerce Clause
i. Facially Discriminatory Laws (rare/don’t usually see this)

1. invalid unless

2. legit purpose could not be served by a non-discriminatory alternative (i.e. Maine v. Taylor)

ii. Facially Neutral Laws That Have An Incidental Effect On IC (Pike/balancing)

1. Balance local interests/burden on IC

a. How strong/legit is the state interest? How bad is the burden? (Primary Mechanism)

b. (But will also look here) Any alternatives less burdensome to IC available? 

2. How much is too much?

iii. Facially Neutral Laws That Have a Discriminatory Purpose and/or Discriminatory Effect
1. Operates like #1, so treat just like #1

iv. Note: usually #2 or #3 but it will be close so argue both
f. State Taxation of Interstate Commerce
i. DCC limits state pwr to tax IC

ii. A state can tax IC w/in its borders if four factors are met: a state tax violates DCC if:
1. It applies to an activity that lacks a substantial nexus to the taxing state

a. If only contact w/ the state is solicitations and filling of mail order = NO substantial nexus

2. OR if it its not fairly apportioned
a. A state may tax only its fair share; if activity can be subjected to more then one tax, the state must minimize the possibility of multiple taxation

3. OR discrim against foreign or IC
a. If openly discrim = assume to be void, no alternatives (same analysis as DCC)
4. OR it is not fairly related to services supplied by taxing state 

a. Must be reasonably related to the extent of the activities or presence of the taxpayer in the state and not about the value of services taxpayer gets
iii. Examples:
1. Complete Auto Transit v. Brady =  privilege of doing business tax is valid

2. Western Live Stock: CC isn’t there to relieve IC entities of the burden of paying its fair share of state taxes; even if it increases the cost of doing business

3. Northwestern Cement: net income from interstate operations of a foreign may be subjected to taxation if levy isn’t discrim, prop apportioned, forming sufficient nexus
g. “Market Participant” Exception: 
i. Overview:
1. When a state acts like an ordinary participant in the market rather than a sov regulating it, its exempt from scrutiny
2. Playing a different role
ii. South Central Timber v. Wunnicke: state offered to sell timber (at a reduced price) on the condition that it get partially processed prior to shipping out of the state; invalid (dist from the following 3 case/situations that apply to the exception)
1. Alexandra: state wanted to get rid of junk cars, paid others the scrap them and out of state cars had additional reqs – state was allowed to do this as a BUYER
a. Not the kind of action the CC is concerned with; nothing prohibits a state from participating in the market and exercising the right to favor its own citizens

b. Here, state is imposing conditions DOWNSTREAM – not a simple subsidy of difference, where buyer would retain choice to process in state or not
2. Reeves: state only sold cement to inners and not to outters (not reg’ing IC only selling) NOT a natural a resource; allowed to do this as a SELLER
a. CC places no limits on a states’ refusal to deal w/ particular parties when its participating in the market in GOODS
b. Here, not foreign comm., or a natural resource, or restrictions on resale
3. White: city of Boston req’d that 50% of workers on its public works had to be residents of the city; allowed to do this as an EMPLOYER
a. Some limits on states’ ability to impose restrictions that reach beyond the immediate parties its doing business w/

b. Didn’t defined those in this case bc everyone affected by this order was working for the city

c. Not regulating but specifically for its own jobs

d. Here, state is more then just a seller of timber bc seller does not get to say what happens to product once the sale is complete (buyer gets to do whatever he wants)

e. Problem: these cases seem to be very similar = Boston’s mkt was employment and they got to say who the contractors employed once the “sale” was over

4. This exception is NOT a blank check – limits must be so that a state can impose burdens on commerce w/in the mkt it participates in but NO FURTHER
a. Must defined the market – here, it was the timber market but the state was imposing conditions re: the processing market

b. Why impose this limit? Greater interest as a private trader in immediate transaction then what happens later; downstream restrictions have a greater reg effect then limits on immediate transaction

iii. Notes:

1. When a state acts a MP, making public investment choices

a. Creating commerce, not reg’ing it

b. Serving public interest (some of these things wouldn’t get done otherwise)

2. State can provide in state subsidies w/ discrim public investment choices under this doctrine

3. Arg that states should be completely exempt bc businesses can always get good elsewhere (but this assume mkt has options)

h. States Can Evade DCC in 3 Ways
i. Congress can consent

ii. MP exception: public policy matter

1. State acts as “MP” NOT market regulator (ex: as a buyer (Alexander) seller (Reeves) or employer (White))

2. State must limit itself t market in which it is a participant

a. Define the market

b. Ensure no downstream conditions

iii. Pass a law vesting a monopoly in a public facility 

1. Doesn’t get you completely off but Pike balancing will apply instead of SS

2. United Haulers: less scrutiny, Pike balancing bc less protectionism/less suspect bc designed to serve a public interest
i. Art. IV – Privileges AND Immunities:
i. Overview:
1. Art IV: citizens of each state shall be entitled to all P&I’s of citizens in the several states
2. 5 Major Differences from DCC:


a. Corps aren’t citizens for P&I!!!!

b. P&I only protects rights “fundamental to the promotion of interstate harmony” and DCC applies to all IC

c. P&I doesn’t have a MP exception

d. Congress cant consent to state acts that violate P&I bc this is an individual consti right

e. Standard of review in P&I = intermediate

3. This is different from privileges OR immunities in 14th (which is the privilege of national or US citizen rights)

4. Purpose = promote state harmony

5. Applies to state and municipal laws

ii. Inquiry re: P&I
1. Is the right fundamental to interstate harmony? Only those are protected under this

a. United Building v. Camden: 40% of hired employers need to be residents of the city, trying to get people to live there

i. Effect in practice = outters don’t get same privilege as inners – BURDEN; doesn’t matter that this effects in state non-Camden residents as well as outters; the inners can use the political process to fix but outters have nothing

ii. The right to pursue a common calling; a job w/ a private employer on equal footing w/ instate residents is fundamental
1. Even if contractors are working on city projects funded by the city, still private employers

2. Is there a substantial justification for the differential treatment? Reasons/degree of discrim must bear a close relationship
a. US v. Camden: non-residents must constitute a peculiar source of the evil at which the stat is aimed
i. States must get leeway to decide what are the peculiar evils they face esp if just setting a condition on spending $
iii. Limitations on P&I:

1. Scope: a citizen doesn’t carry his state rights w/ him; when an out of state resident is in another state; he only gets the rights an in state resident would get; so if he would have had more right in his home state, he is not guaranteed those

2. What is Fundamental: 

a. Step 1 in the above inquiry – must be fundamental to interstate harmony or to the well-being of the nation

b. The right to prevent a state from imposing unreasonable burdens on outters in 1) seeking a job 2) ownership/disposition of private held property w/in the state 3) access to state courts 4) travel amg the states ???

3. Standard of Review: can discern if substantial reason

a. Specific connection btwn the state goal and discrim practice – nonresisdents must be the peculiar source of evil targeted

b. Substantial relationship btwn the discrim and problem addressed (tailoring)

c. Lack of workable, less discrim alternative
j. Congressional Preemption: may apply whenever Congress validly legislates (Supremacy Clause, Art VI) look for clear and manifest Congressional purpose
i. Express: requires explicit preemptive language in a federal law; defines the existence and scope of the preemption
1. Not super common; state law must give way

ii. Implied:

1. Field Preemption: so much law in a particular area that Congress intended to occupy the whole field

a. Even w/o a fed rule on some particular activity w/in the field, state reg of that activity is preempted

b. The implied intent is detected in diff ways:

i.  When the fed reg is so pervasive that the assumption that Congress meant toi displace state reg authority is reasonable

ii. When the fed law touches a field where the fed interest is so dominant that the fed system is assumed to preclude enforcement of state laws
iii. When the object to be obtained by the fed law and the character of obligations imposed show that Congress intended to occupy whole field

c. Will try and interpret narrowly so that there isnt a vacuum – no fed legislation while precluding state reg
2. Conflict Preemption: 
a. When compliance w/ state and fed law is literally impossible (asking for opposite things) OR
b. When state law stands as an obstacle to the accomplishment and execution of the full purposes and objectives of Congress
i. This is likely to be found if state law discourages behavior the fed law encourages

ii. State law is a general tension w/ fed law isnt enough

iii. How to Tell Preemptions Apart:

1. Gade v. National Solid Wastes: fed law expressly preempts any state law that directly overlaps w/ their regs BUT states can come up w/ own scheme and get it approved

a. Here, state did not get approval, just enacted supplemental regs w/ dual purpose – worker safety AND public health/safety

b. Majority finds this to be implied conflict preemption – not express bc Congress did not explicitly say we prempt everything; its not field implied preemption bc it purposely left room for states to reg some areas it didn’t cover or if they came up w/ own plan – this leave implied conflict preemption (obstacle?)
i.  Congress intended for one set of regs for the areas it touched upon, did NOT want states to supplemental (only replace if approved) so ANY unapproved state laws that cover this area are in CONFLICT
c. Concurrence finds this to be express preemption – implied preemption should be limited to contradictions
i. Usually explicit language but not req’d, look to purpose, structure, etc

d. Dissent finds there to be NO preemption – not express bc no language to that effect and only implied if a direct conflict (that would have to be much clearer then this)
iv. Preemption and Commerce Clause:

1. Same considerations as DCC – implied preemption forecloses state reg and state has the burden of getting Congress to consent

2. Field preemption = like old Cooley test – identify activities outside field (inherently local) and those w/in (inherently national)

3. Obstacle preemption = like Pike balancing

4. Preemption is NOT presumed in areas traditionally left to the states

a. Like Pike: there is a presumption in favor of the validity of a state reg that’s evenhanded and only incidentally affects IC
k. Congressional Consent:
i. CC gives Congress the complete authority to reg IC including to consent to state regulation the SC thinks is impliedly impermissible

ii. NO ambiguity!!

XII. Separation of Powers

a. Overview:

i. Explicit checks and balances

1. Ex: 1) Congress can declare war/support army BUT Pres is commander in chief 2) Congress makes laws but Pres can veto 3) Pres can enter into treaty but Congress must ratify 4) Pres appts SC Justices but Congress has to approve

ii. Implied checks and balances = judicial review

iii. NO brightline rules!

iv. To protect individual liberties, states, and prevent accumulation of pwr in one branch

v. Grant of Presidential Power: Art II provides only a vague description of the scope and extent of Presidential pwr
1. Vesting Power: Art II, s 1: the executive power shall be vested in a President 

a. Very broad, not enumerated (compared w/ Art I, s 1 which says, all legislative pwrs herein granted, shall be vested)

b. Gives Pres leverage

2. Commander in Chief: (but Congress declares war) Art II, s 2
3. Take care that the laws are faithfully executed (but Congress makes the laws)
4. Much more room in international sphere
5. Taken together, should the 3 grant an inherent power to respond to a national emergency?
b. Separation of Powers Approach:

i. Formalism:

1. Categorical Distinctions: is the exercised pwr leg/exec/judicial?
2. Focuses on literal text: works well when consti is clear; Question: does the act deprive the proper branch of exclusive control over the exercise of its pwr?
3. Evil: commingling

4. Active judicial role: interpreting text, deciding if boundaries are crossed

5. Ex: Steel Seizure (Black); Bowsher, Chadha, Clinton
ii. Functionalist: murkier (ad hoc, case by case approach)
1. Overlapping/Blended pwr: just not too much! Intelligible principle

2. Flexible/Evolutionary: look to past practices, future needs, ultimate goals (how do we get to gov’t to function best)

3. Evil: aggrandizement or interference w/ core functions

4. Look to political branches: how have they acted

5. Ex: Steel Seizure (Jackson); Morrison; Mistretta
c. Executive Action in Domestic Affairs
i. Youngstown Sheet v. Sawyer: Korea, not an actual war but troops overseas; Pres seized the steel mills to keep them running thru a strike
ii. Categorical approach: separate pwrs to the appropriate branch and if the wrong branch uses it, then there is a violation (doesn’t account for overlap) active vs. passive
1. P’s pwr, if ANY, must stem from an ACT of Congress (bc then he would be taking care its executed) or the Constitution

2. Here, Congress failed to act (explicitly rejected this method in prior legislation and accepted 2 alternative methods instead, not used here)

3. Here, no consti pwr – not a commander in chief pwr bc no ultimate pwr to take possession of private prop; these aren’t troops that hes controlling (but steel mills/labor force); he’s CIC of the army/navy NOT the entire country
4. Not a proper use of executive pwr – he can recommend/veto law but NOT make it (which is what he did when he wrote up the order that had a preamble, policy rationale, etc)
5. “Vesting” pwr – not a grant in bulk of all conceivable executive pwrs

iii. Historical and Prudential Approach: P can “get” pwrs, look to history and tradition – if P does something a lot over time and Congress acquiesces then maybe its consti and P’s pwr has evolved over time

1. Here, P hasn’t been able to do this in past and Congress sent a clear message this is NOT ok

iv. Functionalist: considered the gold standard from this case when the Pres has gone too far into domestic sphere – emphasizes flexibility and prudential concerns – trying to create a workable approach

1. Pwrs aren’t entirely separate and distinct, they are related and interdependent and fluctuate w/ each other; three levels

2. Pres needs to tie his actions to Congressional action – this will influence extent of Pres’ pwr

3. Pwr to legislate in emergency is in the hands of Congress but if they allow Pres to do what he wants they might lose this pwr and Pres might get it

4. Express/Implied Authorization of Congress:

a. Pres authority is at a max here, strongest presumption of validity, burden on attacker, if P does something uncosnti under this, fed govt probably doesn’t have the pwr at all

5. Absence of Congressional grant/denial: (like a dormant clause)

a. Pres must rely on his own pwrs – Zone of Twilight – where P and Congress may have concurrent authorization

b. Why isnt this a political question?

c. Silence might be inviting P action – vague language used by SC shows they don’t really know how to deal w/ this prong

6. Action Incompatible w/ Expressed/Implied Act of Congress:

a. Pres pwr is at lowest, can only rely on own consti pwrs MINUS any consti pwrs of Congress
b. Pres will always try to argue he is acting w/ inherent pwr granted by Consti (to respond to emergency, etc)

c. Presumption of invalidity
d. Test re: Presidential Appointment and Removal Powers
i. Presidential Appointment: Art II, s 2, cl 3: P can appoint, w/ the advice and consent of the Senate Officials and Congress can grant P/Cts/Heads of Depts to appoint inferior officials
1. What is an Official? Buckley: any appointee exercising significant authority pursuant to the laws of the US
a. Principal Officer – ability to appoint must be unfettered (ex: cabinet members)
b. Inferior – power can be vested if Congress so chooses 
i. Sub-cabinet level – Congress can vest appointment pwr onto P/CTs/heads of Dept to appt, it just cannot grant this pwr to itself (it can appt is own legislative subordinates though)
2. Morrison v. Olson: Congress selected fed judges to appt indep counsel if AG had reason to believe investigation needs to happen
a. First step: determine if the position is an Inferior or a Principal officer; inferior bc:
i. Subject to removal by higher exec branch official (AG)
ii. Can only perform certain, limited duties and NOT to formulate policy

iii. Limited in jurisdiction

iv. Limited in tenure

b. Then ask, did the correct branch make the appointment?
i. Bc its an inferior officer Congress can tell judicial/executive/heads of dept to appt
ii. So, even though it crosses branches, its consti bc not interfering w/ P’s authority/appt pwr and properly granting Court authority
iii. This is NOT a formalist approach – instead, its allowing Congress to do something new to get the job done
ii. Presidential Removal:
1. “Purely Executive” officers – must be unfettered (US Attorney, Cabinet members still w/in Pres’ SOLE pwr to remove)
a. Myers: upheld by Morrison in the broadest sense that sometimes, there are some purely exec official and these cannot have limitations
2. “Central to the functioning of the Executive Branch” – more flexible 
a. Morrison v. Olson: very flexible approach

i. Framers only included impeachment but over time/in history, restrictions on P pwr to remove have been placed and we’ve allowed it

ii. Question is NOT the function of the job (is it purely exec, etc) BUT, will it interfere w/ the Pres’ ability to perform his consti duty

1. The function of the officials should be analyzed in that light

2. Does the Pres need to control the exercise of the discretion, is it central to the functioning of the exec branch, that it needs to be “at will”?

3. Here, good cause removal doesn’t impermissibility burden P’s pwr to control/supervise the inde counsel as an exec officer in the execution of duties bc for “good cause” means AG will make sure job is getting done

b. From Myers to Morrison: retreat from categorical approach to a circumstantial one and Pres’ removal pwrs can be severely limited so long as the limits do not impede on P’s ability to perform consti duties
3. Congress cannot remove executive officers except by impeachment (Bowsher)
a. If it can give itself this pwr bc if it could then not just legislating but controlling the execution of the laws as well
b. This isn’t about Congress limiting Pres’ pwr but giving pwr to themselves
c. Looking to literal words of the text and impeachment being the ???
d. Formalist Approach: 1) What kind of executive official? 2) What kind of pwr?
e. Separation of Pwrs problem: Congress would have the ability to remove an executive official (they would be exercising an exec function)
e. Executive Foreign Affairs Powers
i. Congressional Powers: Provide for a common defense; regulating foreign commerce; define/punish crimes on high seas and offense against laws of nations; declare war; make rules concerning captures; raise and support armies; provide and maintain navy; make rules for land/naval forces; call firth/arm/discipline militia; ratify treaties/approve nominees
ii. Presidential Powers: “Executive power”; Commander in chief; enter into treaties; appts ambassadors, other public ministers and consuls

iii. Overview: 

1. Pres has a much shorter list but broader

2. A lot of shared pwrs

3. When they clash a lot of cases the SC said, sorry this is a political question, no dice
iv. US v. Curtiss-Wright: Congress gave Pres the ability to make selling weapons to other countries illegal
1. Congress could NOT do this in the domestic sphere bc that would be a violation of the separation of pwrs/unlawful delegation of duties

2. BUT SC will allow it in the foreign sphere – country needs someone to speak as the “sole organ” – v. different analysis btwn Pres’ and Congress’ ability to act

3. States never had this ability, it vested in Pres; didn’t need an affirmative grant by the consti

4. Broadest possible reading plenary and exclusive pwrs of the Pres – not tied to Congress or Consti

a. Uniform voice is needed; Pres has a better awareness of what’s going on; sometimes secrecy is needed

b. Very prudential reading – far from language of the consti (sometimes when Congress is silent, Pres may have pwrs outside of any Congressional policies)

v. Consequences of Curtiss
1. Question to Ask: Is Pres acting in foreign field? Would (for pragmatic reasons) need to grant him flexible pwrs?

2. Art X: restrictions on states

a. Framework set up to displace states, maintain Congress and Pres in foreign affairs

b. Question is, does Pres have some sort of inherent pwr? Curtiss would say YES

3. Justified by “historical gloss”

vi. Dames & Moore v. Regan: Pres entered into Executive Agreement; agreed to end lawsuits/nullify Iranian assets in US (claims kicked out of fed court; have to go to the tribunal that was set up instead)
1. SC acknowledge CW but doesn’t accept that P has plenary and exclusive pwrs – must tie Pres’ pwr to Congressional action

2. Follows Jackson’s approach in the Steel Seizure Case
a. Here, Congress passed an act giving Pres the pwr to act – Category 1 – so only way to displace is to say that fed gov’t doesn’t have this pwr; SC is unwilling to do this (attacker has heavy burden and fails here)

b. Re: the suspension of claim: Congressional act doesn’t say anything about this- Category 2/twilight – SC looks to the act as a whole/taken together; Congress was trying to grant Pres a broad exercise of pwr

i. BUT warning to Congress – if you’re not careful this pwr can be taken away from you if you keep acquiescing (looking back to history, this is what Congress has done)

vii. Consequences of Regan for Presidential Foreign Affairs Powers:

1. Backs away from Pres’ inherent pwr in CW (so broad!) and instead looks to Congress’ intent 

2. Flexible reading on intent and also looks to prudential concerns

3. When Pres needs a lot of pwr/flexibility, can get there thru Jackson’s approach
f. Presidential War Powers: What about an undeclared war?
i. The Prize Cases: Pres can unilaterally act under certain circumstances w/o Congressional authorization (but here, Pres had Congressional approval in 2 Acts they passed)
ii. The War Powers Resolution: If Congress isn’t going to declare war officially, Pres is limited in troops; problems w/ standing, mootness, etc

1. Iraq: is what’s going on there now, OK under this resolution?

a. Congress authorized a general use of military force in a Joint Resolution on 9/14/01 and flat out said this is was an authorization under the WPR

i. Pointed to as authority to pick up detainees, wiretap, etc

ii. Written extraordinarily broadly

b. 10/2/01: authorized military force in Iraq (does this make it consti?) Is it a declaration of war? Not really specifying a state (just [people and terrorism) w/ unending funding, so either way, its going to keep going on
2. Good idea on paper but is it really complied w/? Nothing really happens if its violated

iii. Detention of Enemy Combatants:

1. Pres’ position: JR of 9/14 authorizes him to hold enemy combatants indefinitely

2. Military tribunals have different rules; not a neutral judge

3. Factors: where are you located?  (bc typical rights don’t reach you everywhere, like HC) Are you a US citizen? Where were you picked up?
4. Milligan: US citizen on US soil = courts are open and available and all those rights and procedures apply; P can only hold a military tribunal w/ the sanction of Congress
5. Quirin: even though on US soil, German saboteurs got a military tribunal and it was upheld – Category 1 bc Congress passed a stat authorizing Pres to do this

a. Congress sanctioned use of tribunal w/ express conditions that it comply w/ the law of war

6. Johnson: aliens detained outside US sovereign territory can’t invoke HC
7. Rasul: foreign nationals captured abroad and held in GB; US has plenary and exclusive jurisdiction but not ultimate sovereignty; BUT bc US can stay/go as we want cant lock the courts out so they have jurisdiction

a. Undermines the fed gov’ts strategy bc saying you cant get rid of HC by moving 200 miles ff coast
b. Problem: GB not really w/in a jurisdiction of any fed ct; this is judicial activism and going to screw things up on the battlefield (if the detainees can go to fed ct and force the generals to account for what’s going on)

8. Mathews: who is an enemy combatant? 
9. Hamdi: how much deference is the CS willing to give the Pres? US citizen picked up abroad and brought to US soil, Pres designated as an unlawful combatant (not about HC bc EC is already here)
a. Non-Detention Act: Congress explicitly said that Pres cannot detain an enemy combatant w/o fed stat approval
b. This doesn’t apply here bc the JR of 9/14 was a grant of pwr to Pres: authorized Pres to use force/designation

c. Is this a broad interpretation of force? This is an issue of DP – a citizen detainee must have the opportunity to convince his captors that he should go free; must get notice, neutral forum, rules of procedure BUT not everything will get to come in, so might be able to hold a military tribunal

d. Souter concurrence: 9/14 JR doesn’t authorize to detain an American citizen and Non-Detention Act applies so this falls into Category 3

10. Padilla: dirty bomber, case thrown out bc he brought HC petition in the wrong fed dist against the wrong D

a. BUT 4 justices would have held as Souter in Hamdi concurrence (but not precedent bc it didn’t answer the question)

11. Hamden v. Rumsfield: in response to Rasul
a. Detainee Treatment Act: limited what the courts could hear; taking away HC from detainees

b. SC would first have to decide if they have jurisdiction and if not, is this constitutional? BUT it avoids doing this by saying that the fed stat didn’t say no HC for prior cases; instead, asks if the military tribunal was justified
c. Charged w/ conspiracy – nothing in CL, stature, or treaty includes conspiracy as a war crime so Pres in Category 3

d. Cant try by military tribunal bc Congress has not given the Pres the authority 

e. BUT then after the fact, Congress passed a law giving Pres the express authority to try detainees by military tribunal

f. Dissent: dealing w/ war pwrs and to some extent foreign affairs pwrs; Pres is in Category 1; majority is reading the fed stat too narrowly

i. Congress’ authority includes Pres’ determination of necessity so we must defer – this is how we interpreted stats in Prize and D&M bc we know Congress cant anticipate everything
g. Legislative Action and the Administrative State

i. Aggrandizement: when Congress unreasonably enlarges a single branch’s pwrs and the expense of the others
ii. Encroachment: when Congress enacts a law that undermines the authority and independence of another branch
iii. Administrative Agencies:
1. When Congress legislates, it delegates its authorities to these agencies
2. Congress gives them: 1) Rulemaking authority (legislative) 2) Enforcement (executive) 3) Adjudication (judicial)
3. Must provide an intelligible principle in stat granting delegation
iv. Mistretta: sentencing commission; 3 member must be sitting fed judges 
1. Essentially making law bc the guidelines are stats/code that must be followed; Problem: promulgated by an admin agency and not Congress, dissent makes this arg
2. Review: fed judges are to be appointed by Pres – this is ok bc they are inferior officers and Congress can delegate this to the Pres; and removal is for good cause and that’s consti bc not preventing Pres from carrying out consti duties
3. Rule: the non-delegation doctrine doesn’t prevent from getting help from other branches so long as it sets down an intelligible principle and the agency is directed to conform: 
a. What is an intelligible principle?: 1) It delineates a general policy 2) Identifies public agency to apply it and 3) States general limits of authority
b. Yakus: agency gets to have some discretion but must have enough instructions to know if they are following the will of Congress
4. Rule: STEP TWO: if delegating pwr to the judicial branch, must ask:
a. Are these tasks another branch can accomplish better? Otherwise, incongruity – is it encroaching on another branch? Aggrandizement/violation of separation of pwrs? Impairing core consti functions?

b. Does it threaten the institutional integrity of the judicial branch? 

5. This is a functionalist opinion! Very flexible; ultimately, we want better policy and, practically, this will help

a. Looks to history, still accountable to Congress, not aggrandizing JB or depriving EB, doesn’t violate separation of pwrs, etc

v. Morrison: questions: is this taking too much pwr from Pres? 

1. Functionalist approach/aggrandizement question

2. Not an attempt by Congress to increase its own pwrs at expense of EB

3. Not usurping JB or exec function; court doesn’t have pwr to control/supervise the counsel

4. SO, doesn’t impermissibly undermine EB pwrs or disrupt the proper balance btwn the coordinate branches, preventing EB fomr accomplishing consti assigned functions; doesn’t commingle too much
5. Dissent: function of indep counsel is exec and it depriving Pres exclusive control in this area (can’t appoint and restricted removal) so degree doesn’t matter! Will cause Pres and his minions to act timidly

h. Lawmaking – Bicameralism and Presentment
i. Art I, s7, cl 2 and cl 3: every bill becoming a law must be passed by both houses and presented to Pres for approval or veto (orders, resolutions, and votes must be presented as well)
1. Framer’s intent: we’ll get better laws if the Houses collaborate and Pres checks them
ii. One House Veto is UNCONSTITUTIONAL: INS v. Chadha: fed act delegated authority to INS/AG to decide immigration status; AG suspended his deportation, House vetoed

1. Reserving ability for one house to veto an act by a administrative agency it created (here, act by Attorney General)

2. Unconsti: only 4 specific instances where 1 house can act; this might be a shortcut, convenient but not ok bc Framers ranked other values higher

3. V. formalistic: textually based – 1) is it a law? Yes bc it alters the rights, duties, status of individuals 2) does it follow consti’s instructions? No, doesn’t follow bicameralism/presentment

4. Concurrence: not lawmaking but adjudication; just checking/reviewing decision; one person’s status (still in formalist camp)
5. Dissent: functionalist approach (history, practicality, flexibility, evolution of admin system 

a. Death knell for the 200+ stats w/ 1 or 2 house vetoes 

b. Not aggressive act by Congress but defensive (not aggrandizement)

c. Everyone who was supposed to be involved was – Congress wrote law delegating pwr; P signed it; admin enforced – shouldn’t be required to go thru it all again

d. If Congress can delegate lawmaking pwr, should be able to reserve a necessary check

iii. Line Item Veto is UNCONSTITUTIONAL: Clinton v. City of NY: Congress is trying to balance budget and allows Pres to strike out specific appropriations (passed by both Houses and signed by Pres)

1. Before Pres can cancel he must make 2 determinations and if Congress doesn’t like it can pass a disapproval bill by a majority vote

2. Pres is given legislative function – amending/repealing law that passed both Houses so it does NOT meet requirements set out in Chadha
3. Disapproval bill doesn’t save it

4. Problem: throughout history Pres gets huge discretion in spending but that Pres was following Congress’ will but here, he has amended act by repealing parts of it

5. Dissent: really operating like discretionary spending, no difference, look to history, Pres IS implementing Congress’ will, the majority is too formalistic even for him

6. Dissent: functionalist – this is an execution of Congress’ will so not a violation of separation of pwrs; not an aggrandizement; Congress retained right to check/P only has limited usage

i. Presidential Signing Statements:

i. P signs the law and issue statement saying he will enforce w/in the boundaries of the consti (meaning he’ll enforce it as he sees fit even if it means doing something Congress explicitly forbids)
ii. Formalists: this is BAD, not faithfully executing Congress’ laws but making his own after signing it (Clinton and Line Item Veto) (Chadha)

iii. ABA: this is an invalid approach
j. Legislative & Executive Immunities
i. Legislative Immunities: Art I, s 6: 
1. Speech and Debate clause = cant get sued for what you say during a debate if you’re acting legally
2. Temporary Immunity = privilege from arrest from civ/crim re: legislative acts (things integral to official business of Congress) taking a bribe NOT covered
ii. Executive Immunities/Privileges Approach: 
1. Civil Immunity:

a. Official Acts – Absolute: need govt to be unrestrained, fearless, bold, no timidity, etc
i. Nixon v. Fitzgerald: inferred from consti (separation of pwrs and history); pragmatic reasons: wouldn’t be able to get anything done; couldn’t be free to act fearless, etc; huge drain/diverts attention; there are safeguards (impeachment, tv coverage, historical stature, re-election)
b. Unofficial Acts – NO immunity: acts prior to presidency/during, not even granted a stay – Pres is not above the law!

i. Clinton v. Jones: rationale from Fitzgerald doesn’t apply here (bc not related to official acts), history doesn’t support view that nothing would get done, separation of pwrs problem (would be saying Pres is above the law) cts can deal with pragmatic and prudential concerns
2. Criminal Acts:
a. After impeachment, NO Immunity – Art I, s 3, cl 2
b. Possible prosecution (during term of office?)

3. Executive Privilege: US v. Nixon
a. Presumptive/Qualified – in order to receive unrestrained, candid advisement

i. Not an absolute right to exec priv but a presumption; case by case basis

ii. Based on consti priv – in structure of separation of pwrs ???
b. Balancing Act
i. Need for confidentiality – generalized need wont be enough but national security might be a different story (that might be impossible to overcome)
ii. Need for disclosure – grand jury, crim case is very important
XIII. Procedural Due Process
a. Due Process: the gov’t cant take away life, liberty or property w/o the proper procedures (but if you have a valid law w/ procedural DP, how does it violate substantive DP?)
b. 2 Step Inquiry:

i. Is there a protected life, liberty, or property interest?

1. Property = a legitimate claim of entitlement

a. Roth: argued violation of right but no liberty or property interest, just a unilateral expectation and not a legit claim of entitlement

b. Perry: same situation but even though not in granted in state law, could show that school created a custom or expectation that if he stayed, he would be tenured (the statement of the university created a legit claim)

c. Ex: welfare beneficiaries, licensees, students, prisoners, etc anyone who deals w/ the gov’t has a property interest; could also argue custom and expectation
d. Loudermill: property interest existed bc state law says can only be fired for good cause 

e. Castle Rock v. Gonzales: a unilateral expectation is NOT an entitlement bc not rooted in state law – an OP does not create a legit claim of entitlement bc it is NOT mandatory, but discretionary

2. Liberty: alteration of legal status

a. Hypo in class: right to pursue a calling
b. Castle Rock v. Gonzales: maybe she could have tried a claim under a liberty right (argue that the OP enhanced her legal status as a rights holder but problem bc it wasn’t her rights that were violated but kids’)

c. Wilkinson: supermax prisoners have a state created liberty interest when a state imposes extremely harsh conditions “in relation to ordinary incidents of prison life”

d. Paul: shoplifter; must be reputation PLUS

e. Constantineau: shoplifter; reputation PLUS right to buy alcohol (granted by state) was infringed and altered her legal status

f. A lot of prisoner cases under this; but not beyond expectation of what would happen when entering the prison system

i. Vitek: different situation bc transferring from prison to psych ward – forced to take meds

ii. What is the process due? Notice and opportunity to be heard:
1. Private interest that will be affected – need to show the interest is substantial and compelling (if no welfare check, wont eat, etc)
2. Risk of erroneous deprivation – what is the fairness/reliability of existing predetermination; depends on the specific case; degree of deprivation

3. Value of additional process – would an evidentiary hearing, etc, make a huge difference in outcome; might change everything
4. Gov’t’s interest, including function involved and the fiscal/administrative burdens that the additional or substitute procedural requirement would entail – how to measure the burden, how many people would use it (w/ welfare there are a ton of people involved)
5. Goldberg: welfare beneficiaries get evidentiary hearings but this is RARE (but almost enever get this much procedure)
6. Loudermill: once a state grants a property right, cant deprive DP by writing specific procedures into the law and complying w/ those – doesn’t get an evidentiary hearing

7. Mathews: outlines factors above; don’t need an evidentiary hearing before terminating disability benefits

iii. These procedures are required to be met before deprivation of this right can occur
XIV. Substantive Due Process

a. Overview: 
i. Whether the government has an adequate reason for taking away a person’s life, liberty or property

ii. Used in two areas: economic rights and privacy rights
iii. SC is reluctant to include new fundamental rights under the 14th
iv. 13th -15th Amendments: meant to flip federalism and bring the states under fed control bc they couldn’t be trusted to behave themselves – all pwrs of Congress
v. Slaughterhouse: never overruled – read 13/14/15 bundle very narrowly

1. Very limited reading of all the rights (but this holding still exists)

2. 14th says, no state shall make/enforce any law that will abridge the P or I of a citizen of the US – this says NOTHING about state citizens

3. Huge difference bc this is saying that individuals are not entitled to certain rights as a state citizen and so will have to go to stats courts and deal w/ state constis to fix

4. Only protection against the states – interstate travel

5. Ex of US citizenship: to use navigable waters, peacefully assemble, petition redress, HC, etc

a. Problem: almost everything the majority cites to is listed in consti or BOR, and this would make this part of the 14th empty

b. Argument back: not an empty category: right to travel (go state to state) (in consti) to be treated like every other citizen there (Art IV, s 2) and to become a a permanent resident thre and be treated like all other citizens of that state (Saenz)

vi. Consequences of Slaughterhouse: DP and EP are very procedural but P or I is substantive and would have been a good place to read the protection of inalienable rights (this could’ve been used later to include right to die/abortion etc.
b. “Tiered Scrutiny” Standards of Review:

i. Rational Basis (no fundamental right)

1. Law must be rationally related to a legit state interest

2. Exs: commercial, economic, business legislation/Art I pwrs

3. Pretty much satisfied by whatever the legislature or the attys(!) claim that the state interest is

ii. Intermediate Scrutiny (not too concerned w/ this here)

1. Substantially related to an important state interest

2. E.g.: Art IV P&I, Camden
3. Burden on the on the state 

iii. Strict Scrutiny (if fundamental right involved)

1. State law must be narrowly tailored to advance a compelling state interest

2. State must justify its interest and must go about achieving that by least restrictive means
3. Exs: Griswold (fundamental right to receive contraceptives and the state interest of preventing infidelity isn’t compelling/better ways to fight this)

a. Is there a fundamental right? If yes, “where there is a significant encroachment upon personal liberty, the state may prevail only upon showing a subordinate interest which is compelling” – the law must be necessary and not simply rationally related
c. Incorporation
i. Now, almost everything in the BOR applies to the states
ii. Done over time, selectively – First, fundamental rights were included:

1. Twining: those that constitute a fundamental principle of liberty and justice which inheres in the very idea of free gov’t and is the inalienable right of a citizen of such a gov’t

2. Palko: DP clause incorporates ???
3. Controversial bc a lot like natural law/form of judicial activism

iii. Today, only the 2nd, 3rd, and grand jury indictment of the 5th and 7th aren’t incorporated
iv. Jot for jot: applies to state in the same way it applies to the fed gov’t
d. The Rise and Fall of Economic Rights As Substance of Due Process
i. Lochner: limits on hrs baker can work; invalid (today it would just have to pass rational basis and it would)
1. This was seen by the SC as a right to contract (purchase/sell labor) – not specifically in consti 
2. This court reads into the DP of 14th the fundamental liberty to contract – for an employee to negotiate and employer to req how ever many hrs they want
3. The state putting a limit on this is not rational, reasonable and its arbitrary
4. Fine under procedural DP (passed by legislature, signed by governor, etc) but fails substantive DP bc not a valid exercise of the state’s police pwr
5. State’s interests are rejected – health and safety of bakers, healthy population, safer product, equalizing bargaining pwr
a. The law isn’t related to labor law and not directly related enough to health
b. Violates the principles of a free market, social Darwinism, etc
6. Radical departure from rational basis – applying heightened form of scrutiny and looking to underlying basis/purpose, evience etc ALL bc they “discovered” the liberty to contract in the 14th
7. Dissent: turns out to be the majority SC opinion later on
a. Cant read liberty this broadly
b. A constitution isn’t meant to embody a particular economic theory, whether of paternalism and the organic relation to the citizen to the state or laissez faire
ii. Birth of substantive DP come out of Lochner:
1. Muller: upheld state law restricting hrs women could work; liberty of contract is not absolute

2. Adkins: struck down a law that set a min wage; 19th meant that women are equal, don’t nee special protection

3. This is how the law proceeded – striking down some, upholding othersl uneven, looking for a public interest
4. SC is experimenting w/ DP to find/discoer economic rights in US consti but this end with the Depression

iii. Today, minimal scrutiny is applied and extreme deference: 

1. The SC then widen the scope of legit gov’t objective and employed a more deferential standard of review to measure the connection

2. Parrish: min wage law for women upheld; not arbitrary or capricious nd reasonably related to a legit public purpose

3. Must be rationally related and legitimate 

4. Presumption that these laws are valid

5. Ferguson: only Ls can do debt adjusting – completely takes back Lochner
e. Privacy and the Modern Revival of Substantive Due Process:
i. Origins:
1. Meyers: substantive DP includes the right to acquire useful knowledge, to marry, establish a home and bring up kids and enjoy privilege the CL has recognized as essential to orderly pursuit of happiness by free men
a. Very broadly stated; catch all?

b. The cts have to decide this, here, the state law violated the rights of 3 groups of people (parents, kids and teachers)

c. Arbitrary, irrational and for NO legit reason

2. Pierce: all kids have to go to public school; invalid

a. Infringement on a parent’s right to rear kids (home school, private school, religious school, etc)

b. But where is this in the consti? DP of 14th – parental autonomy 

c. Substantively these laws are so offensive to individual rights they must be struck down

3. Skinner: moral turpitude criminals (only) need to be sterilized after 3 time
a. Technically an EP claim but discussed under DP

b. Would pass rational basis BUT it violates a fundamental right to procreate
c. Why is this fundamental? Long held, traditional, almost too ridiculous not to admit

4. These cases are building a foundation

ii. Griswold: recognizes the fundamental right to use and receive birth control
1. The fundamental rights the SC recognizes = the right to privacy, to beget children, to associate (this last one is not explicitly stated in the 1st but need in order to use the rights it grants)

2. The narrowest possible reading of this case – the right for a married couple to choose to use contraceptives in their bedroom (but it hasn’t bee used like this, much more broadly)

3. Where is this right rooted? Zones of privacy – Penumbra/shadow of the BOR (1, 3, 4, 5, 9)

4. Specifically, the 9th:what does it mean?

a. Repository of rights: specifically enumerated rights of BOR are not exclusive and doesn’t mean that if a right isn’t enumerate, it’s denied

b. Structural: statement that fed gov’t is limited to specific, enumerated pwrs (but that would make the 10th redundant)

5. Right to Privacy: precedents = Meyer and Pierce (marital privileges, procreation, to educate/raise/rear kids) Skinner (esp bc it says right to procreate so flip side would be right not to procreate must be true too)

a. Specifically refuses to apply Lochner
6. Concurrence: state can still regulate sexual promiscuity/misconduct if done properly (homosexuality, adultery, fornication)

iii. Eisenstadt: EP case; extends right to receive contraception to nonmarried individuals – sexual autonomy right
1. Later a case extends this to minors

iv. Michael H: W had an affair, guy knew that the child was his (tested) but couldn’t beat the presumption in CA that said the a child born during an intact M is presumed to be the natural child of the H; upheld
1. How do we define the right at issue? M tried to define it as the right to aprenthood

2. Scalia says it’s the right of an adulterous paternal father and there is NO history of this right (esp at time of framing) response to dissent – way too vague, why not include everyone and their neighbor!
3. Brennan says we cannot define it this way – can’t limit ourselves to rights that existed at the time of the framing bc then the consti is stagnant! (consti as a living breathing document)

v. Abortion:

1. Roe v. Wade: fundamental right to choose, but qualified bc a potential human life is involved; uses a trimester scheme

a. State has its own interests: 

i. Woman’s health: in 1st trimester no danger in having an abortion so NO regulations; in 2nd trimester W’s health can become an issue so the state can create narrowly tailored laws to make sure abortion is a safe medical procedure but NOT to prevent abortions

ii. Potential life: 3rd trimester, post viability (24-28 wks) baby can live outside the womb so this becomes a compelling state interest and the state can even prohibit abortions

1. Exceptions: MUST allow for abortions for mother’s health and life
2. Health can be broad enough to cover everything and swallow the rule

b. Dissent: illegitimate form of judicial activism, NOT a long held traditional right

i. NOT private to a woman (involves hospital/clinic, Drs, exchange of $)

ii. So should be subject to rational basis

2. Notes: 

a. Why not just let the legislative process decide? Effected group (minority group) is disenfranchised and don’t vote; if its fundamental then its NOT a state decision

b. Fundamental: implicit in ordered liberty

i. Is forcing a woman to carry to term against an ordered, civilized society?

ii. History is against arg here bc not recognized or allowed

iii. Moral/ethical argument is dangerous here

iv. Based in bodily integrity and personal autonomy

3. Post-Roe Development: strategy after Roe is not to overrule but chip away (w/ notice, consent, funding) which can make it more difficult to get an abortion
a. Consent: 
i. Married Women – a state CANNOT require that a married W must get a H’s prior consent bc it substantially interfere’s w/ her ability to get an abortion (Danforth)

ii. Minors – a state req either: 1) get prior consent from one parent OR 2) judicial bypass (Bellotti)

1. CANNOT require consent form BOTH parents

b. Notice: 
i. Married Women – invalidated in Casey but it can be upheld
ii. Minors – a state can req either: 1) one/two parent notification OR 2) judicial bypass
c. Hospitalization: (Akron) invalidated a req that all abortions after the 1st trimester be performed in a hospital
d. Funding: govt fund for abortions vs. child birthing
i. Gov’t does not need to provide Medicaid $ for abortions (even if it will provide $ to have the pregnancy) (Maher) 

1. Its not creating an obstacle to access/getting the abortion – gov’t does not need to give $ at all, she’s in no worse off position

2. States don’t have to fund a fundamental right

3. W has no fundamental right to funding

ii. Gov’t can give $ to facilities and place a gag rule re: counseling on abortions

1. Usually a gag order is a huge 1st amendment problem but not here – gov’ts have free speech rights as well and if they have taken a pro-life stance they do not need to subsidize the other side
2. “Unconstitutional Conditions” – gov’ts just cannot penalize the other side for doing what it believes in

4. Casey: viability is the new marker – fundamental retooling of Roe
a. Upheld Roe in that “A woman has a fundamental right to have an abortion before viability” but only those that aren’t an undue burden

b. Discarded the trimester framework 

i.  The state now has a compelling interest in potential human life stretching all the way back to the beginning of the pregnancy, just as with the woman’s health

c. Protecting choices central to personal dignity and autonomy (procreation, contraception, family relationships, child rearing, education)

d. What is an undue burden? The SC does not state what will constitute a UB but reg must be reasonably related and does not put a substantial obstacle in her way

i. Policy to persuade a woman to choose birth over abortion is consti – just cannot coerce

ii. 24 hr consent period is not an UB s long as its not coercion (informed consent makes for better patients anyway) even if it makes it more expensive/harder for her to get

iii. Marital notification/consent was struck down as an UB bc this will completely prevent some women from getting abortions (DV victims) and men shouldn’t have this much pwr

iv. Reporting reqs are not an UB (for medical research) no substantial obstacle  

5. Approach to Abortion After Casey: abandons SS/trimester framework but still called fundamental
a. Pre-viability: undue burdens may not be placed on a woman’s right to terminated
i. An undue burden is an unconstitutional burden (different from SS!)

ii. UB = a law that has purpose or effect to place a substantial obstacle

iii. SO = Casey tells us a few

iv. Purpose = calculated to hinder a woman’s freedom of choice (persuasive, like favoring childbirth, not giving $, etc vs. hindrance)

v. Effect = effectively prohibits woman from making ultimate decision

b. Post-Viability: abortion may be prohibited except where necessary to preserve maternal life or health (must reserve this as an exception!)
6. Why Even Retain Roe?
a. Stare Decisis/super precedent

i. Hasn’t become unworkable

ii. Relied on by the people (men/women/couples) (think, live around this case)

iii. Legal basis is still sound/ no change in legal principle

iv. Safety in proceeding may have shifted timeframe/viability but that doesn’t effect central holding of Roe
v. Reputational harm (caving into political pressure, to be seen objective/neutral)
b. Claim to uphold Roe but tacitly overrule it bc it walks away from “fundamental” and creates an UB test

i. In the end the allows for all those regs that would’ve failed SS

7. Partial-Birth Abortion: 
a. Stenberg: law criminalized late term abortions except to save the life of the mother (only!) and covered partial birth AND regaular D&E 
i. Too broad, covered every procedure in 2nd term PLUS there must be an exception for health
b. Gonzales v. Carhart: Partial Birth Abortion Act – outlawed late term abortions (but NOT D&E), exception for life but not for health – mens rea attached (Dr had to intend to extract past navel)
i. NOT vague, did a good job separating the two procedures and making sure which one was OK (D&E) and which one was not (PBA)

ii. No UB bc it preserves the right of the Dr to perform regular D&E (so women can get this one instead)
iii. Congressional interests: 

1. Respect for the dignity of human life (but no babies saved, bc Drs can still perform D&E, injections, etc)

2. Regulating the medical profession

3. Regret factor – giving women/society infor will help them (but this isnt what the act does) VERY controversial

4. Don’t have a problem w/ no health exception – can try it under an as applied lawsuit (but those women will be in trouble/need the abortion!)
f. Family Relationships:
i. Overview:
1. Right to bear and beget children is fundamental BUT the gov’t could impose regulations if there is a compelling state interest and it is narrowly tailored

ii. Defining Family:

1. Moore: city law defined family in its zoning law; SC recognizes fundamental right to choose which members of your family to live with, Enter away message text here. including extended family

a. Fails SS: BUT they don’t call it SS

i. There is a legit/compelling state interest but the law does not even minimally meet that (bc 100 closely related people could live together)

b. History and tradition in this country to determine the makeup of your family, including extended family (esp in black history and this law is really just trying to drive out poor blacks)

c. Cant standardize/homogenize children and adults by forcing them to live in certain narrowly defined family patterns

2. Belle Terre: can regulating which unrelated people live together

3. Troxel: state law said anyone can petition for visitation – unconsti bc too broad; fit parents get to raise their kids and decide who gets visitation
4. Parham: no formal admissions/procedure necessary before parents can commit their kid to the mental hospital

5. Quilloin: biology makes a strong claim but doesn’t overcome others – bio D can lose rights by not forming a relationship w/ son or trying block adoption or seek custody
6. Stanley: 3 kids, M died, D (under law) is presumed unfit bc he is an unwed D – he has earned his rights to his kids bc he formed a relationship/took responsibility

iii. Marriage:

1. Under certain circumstances, there is a fundamental right to marriage

2. Loving: struck down a law banning interracial M on EP and sub DP grounds

3. Zablock: cant forbid a man from getting married until he pays child support

4. Cannot place a substantial obstacle in the way of getting married (directly in the way) – must pas SS so even if compelling interest MUST be narrowly tailored

5. Age Restrictions: only up until age of emancipation bc that’s then it becomes a fundamental right and even a compelling state interest would have to be narrowly tailored (and whatever the state interest is, likely that something else could be done to reach that goal then resortion to an age restriction)
g. The “Right to Die”
i. Cruzan: SC assumed that a competent person can choose to refuse life saving medical treatment, food and water; 
1. Looks to history: tort law (forced treatment is battery); right to control bodily integrity
2. Requiring clear and convincing evidence that an incompetent wanted to refuse life saving treat/food/water is OK
a. State interests are compelling:
i. Protect from potential abuses
ii. Preserving human life
iii. Preventing erroneous decisions by courts
b. Dissent says this burden is too high and that there is a fundamental right to die w/ dignity

3. Question for the states – do we have to respect a living will?

ii. Glucksberg: no fundamental right under DP w/ respect to liberty to physician assisted suicide
1. Fundamental right must be deeply rooted and carefully defined
2. It matters how you define the right – the right to commit suicide vs the right to die w/ dignity (dissent)
3. Here, the ct goes w/ the narrowest possible iteration of the right (suicide)
a. So bc not deeply rooted (suicide always outlawed) not a fundamental right, only applied rational basis and fails
4. Question left open: an as-applied case of someone dying in agony, can they be euthanized? Maybe, bc the state’s interest in preserving life isnt v/ strong bc about to die
5. Implicit in the opinion – Dr. can give palliative care (almost to and at the point of death) so this implies a right to die w/ dignity
a. Bodily autonomy – Casey – the right to decide meaning of life/existence
iii. Vacco: EP claim; is there a rational distinction btwn prohibiting physician assisted suicide and refusing life saving treatment
1. Yes, bc it on the intent of the doctor (to cause death) and the reason for the death (the drugs or the disease)
2. Rejecting Scalia’s opinion in Cruzan
h. Sexuality and Sexual Choice

i. Bower: characterized the right at issue to be the right to engage in homosexual sodomy (which is not deeply rooted in our country and even criminalized) narrowly defined/rational basis
1. Regulating immoral behavior is a legitimate state interest (a lot of laws do this, cant overrule them all)

2. Dissent – looking at this too narrowly; there is spatial and decisional autonomy at play here (homogenizing sex)

ii. Lawrence v. Texas: DP claim; law is different from Bower bc it targets homosexuals

1. Recognizes the right of consenting adults to engage in consensual sex or enter into a relationship w/ a person of their choosing in their home – decisional
a. Not labeled as fundamental, doesn’t mention compelling state interest (just says wouldn’t even pass rational basis)

b. Bowers defined the right too narrowly (more then just about sex) so wrong right from its inception
2. Spatial – must be private, no injury to a person or abuse to an institution that the law protects
a. Purposely puts M to the side – legit state interest

3. Morality alone serves NO legit state interest (overrules Bowers) so even though trying to keep M to the side, this is a step towards granting M to SS couples
4. Casey and Romer should’ve changed Bower anyway – broadening fundamental rights and linking this case to all of the privacy precedents

5. Dissent – a lot of laws are based on morality (bigamy, beastiality) BUT those laws prevent harm to other people or state institutions
i. Modern Revival: Excessive Punitive Damages:
i. Overview: what limits in the consti? The liberty and property portions of the 14th
ii. Gore: P suffered $4K in comp damages, awarded $2 million in punitive
1. Procedural due process: the only way to ensure fair notice is to place limits on a state
2. Substantive due process: fines imposed should not be grossly unfair; how does the state measure?

a. Degree of Reprehensibility - 

b. Ratio – 10:1 is a boundary, beyond that ct should be skeptical

c. Sanctions for Comparable Conduct – 

3. Judicial activism: limiting, in a liberty sense, the amt a corp can be forced to pay in damages

4. Dissent: no basis for authority – federalism/separation of pwrs concerns; slippery slope

iii. Philip Morris: problem w/ jury instructions bc based on 3rd party harms

1. Problem: paying fines for deaths that weren’t in front of the jury, no chance to present evidence/defend itself

2. Risk of arbitrariness, uncertainty, and lack of notice

iv. Beneficiaries are generally not individuals but corps – receiving some protection from excessive and arbitrary fines; problem finding guideline
j. Final Look Back: SDP “Liberty” Precedents
i. Pierce/Meyer/Troxel – child rearing/education

ii. Skinner – procreation (something so core the state cannot take this away from you)

iii. Griswold – contraception use and distribution

iv. Roe/Casey* – the right to choose an abortion (in the liberty part of the 14th)

v. Loving/Zablocki – the right to marry the person of your choice so long as opposite sex

vi. Moore – family relationships (state cannot homogenize the family and forbid related family members from living together)

vii. Cruzan* – refusal of treatment (assumed)

viii. Lawrence* – sexual autonomy 

ix. SC hasn’t stuck to tiered scrutiny very much – in Casey didn’t identify right to choose as fundamental (cam up with pre/post viability) Cruzan SC just assumed but doesn’t hold about withholding life saving treatment; in Lawrence (never says it’s a fundamental right, doesn’t look to history or tradition)
XV. Economic Rights

a. Takings: 5th Amendment: private property can’t be taken for public use w/o just compensation – gov’t can take your property but must pay you fair market value

i. Eminent Domain: 

1. Taking for “public use” has occurred (gov’t admits it)

2. Sole issue is just compensation (for jury to decide)

ii. De Facto/Constructive:

1. Issue is whether a taking has occurred at all 
a. Usually re: a regulation; question about how far a reg can go before it’s a taking

b. Gov’t is arguing that not taking has occurred so they don’t owe any $

2. If a taking is found, then just compensation issue arises

iii. Just Compensation: prevents forced redistribution of private property by ensuring that when gov’t pwr is used to take private property the public pays for it
iv. Public Use: prohibits gov’t from taking private property (even if fully compensated) and giving it to someone else for their entirely private use (political favor, better use, arbitrary use) by limiting takings ONLY for public use; based on natural law

1. Generic public use: making a park, 
2. Midkiff: almost half of the land owned by a very few number of people; upheld act that the gov’t can force transfer at fair market value from current owner to another private owner
a. Public use isn’t limited to literally “use by the public” but also include public purpose

b. Public purpose = fixing a malfunctioning market; breaking up a oligopoly (bc better economically/socially to spread out ownership)
c. Standard of review: rational basis – is there a legit gov’t interest? Is it rationally related to a conceivable public purpose?

i. Deference bc pwr for a state to take is coterminous w/ police pwr –  so as long as the state is regulating the health, safety, morals of people, we’ll consider it legit 

3. Question left open – the fact that a gov’t can come up w/ a better use then the private owner

4. Kelo: economic development of an under populated area (NOT a slum or concentrated ownership) is a public use – transferring from one private ownership to another bc it would result in a better use (city admits that’s why its doing this)
a. Distinguished from Berman (not a slum) and Midkiff (the house here in question is not the source of the problem)

b. Not going to require a heightened form of review that benefit would result would impose a significant impediment to its success

c. Problem: limitless? Can the gov’t take any property if they can reasonably conceive that an economic benefit to society/public would occur?
d. Dissent: all private property is now vulnerable to being taken and transferred to another private owner, under economic development, if it can be upgraded

i. ???
ii. Class issue – these takings will all happen in poor neighborhoods

5. State response – limited state gov’ts pwr, in the ability to engage in this sort of activity

v. Regulatory Takings: issue: has the gov’t committed a taking?
1. Early Approaches:
a. Mahon: homeowner signed contract waiving all rights to cola under house; the coal company is being deprived of mining it by state law regulating this process

i. State can regulate property but there’s a point when it goes too far

1. Coal company cannot be deprived of this w/o just compensation from public funds

ii. Balancing test: public interest being served by this limitation by the diminution in value to the private property owner (100%)

iii. Problem: isn’t regulating coal mining to prevent destruction of homes a larger societal goal? But homeowner waived right to damages/signed that they were aware and waived this possible problem

iv. Right to contract – you read and signed this document, tough luck; public interest isn’t served by trying to bail out these people

v. Dissent: takings clause allows the gov’t to regulating a public nuisance even to the extent it extinguishes a private property owners rights

b. Keystone:

c. Miller: partial interest taking away (taking the live tress before fully grown) balanced against the public interest (the cedar tree isn’t as valuable as the apple crop)

i. Can abate a public nuisance w/o compensating anyone but does it have to compensate the owners of the cedar trees? No, bc the even the same balance comes to completely opposite decisions

ii. Rough brand of justice – why should the public have to pay for something that is a public nuisance, gov’t should take care of it w/o funds going to the private property owner
2. Categorical Approach
a. Permanent physical invasion, occupation, or seizing of part or all of property
i. This is a per se taking, no balancing needed

ii. Burden on property owner

iii. Possible to prove constructive permanent physical occupation

iv. Loretto: LL’s were required to allow cable companies to install boxes – NO balancing bc there is a permanent placement of these boxes, it doesn’t matter that it was a v. small occupation (but there will effect the amt of compensation)
v. CANNOT be temporary

b. Regulating the use of private property (zoning laws do this all the time and those can’t all be considered takings) (Lucas)
i. Denying ALL economically viable use and that are NOT abatements of public or private nuisances are takings per se
1. Rationale: unfairly burdening this specific individual and not spread out among the public
2. The only way to rebut this is to show that the private property owner never had this right in the first place

a. How do we know if all economically viable use is diminished?  What was the original bundle of rights?  Did the reg take away some of those rights?  Did the property owner never actually have the right?
b. What is the denominator?  What has been taken away from this person?

ii. Regulations that do no more than abate CL nuisances are valid per se, no matter how economically destructive they may be

1. Regulations that aim to preclude property uses that are “noxious” but not actionable (legal) nuisances are NOT w/in this categorical rule of per se validity

c. Impositions on conditions on development (expansion, etc)

3. Balancing Approach
a. Penn Central: denied ability to build above the terminal bc designated a landmark, but they could maintain the present uses, earn a profit, not denied all pre-existing air rights (can sell them to neighbors)

i. What’s the parcel the SC is focused on? What is the owner being denied of?  
ii. Property owner is trying to separate the interests, and focus on the air space, the ability to build up 
iii. BUT the SC looks to the parcel as a whole and the fact that the severity is mitigated bc can still make a reasonable return

b. Tahoe: regulation that prevents development for a temporary period of time

i. Can’t decide this on a per se basis (bc temporary) must apply balancing test

ii. Why? There will always be delays in development, cant let everyone bring a claim (pragmatic reason)

iii. What is the property interest? Prop owner is focused on temporal dimension (period of time) from the entire thing 

iv. BUT the SC holds that you cannot separate/sever property interests to form a categorical taking, must look to property as a whole, only look to deprivation of beneficial use if it is PERMANENT
v. What does the property owner lose? Only a temporary increase in value, not as dangerous as a law that singles out people to bear a special burden (hugely pragmatic opinion)
vi. Problem: gov’t can label what it’s doing as a “temporary moratorium” and then just keep extending it

vi. Takings – Analysis:
1. For all takings, there must be a public use (defined broadly in Kelo)
2. Has there been a per se taking?

a. Permanent/indefinite physical occupation

b. Permanent denial of all economically beneficial use

i. Problems: shifting burden to the lower state courts to determine if the state has a viable nuisance claim under state law; “nuisance” has never before been the benchmark; why not just allow state legislatures decide what is necessary; arbitrary?

3. Has there been a de facto regulatory taking (Penn Central) ad hoc balancing (state’s interests vs. privet property owner’s interests) (does not compensate for economic loss)
a. Economic impact on the property owner?

i. Problem w/ landmark designations – NOT like a regular zoning law; targeting a few to carry the burden

ii. Majority says, this cannot be dispositive bc of Miller
b. Interference with investment-backed expectations

i. In Penn Central, the property was a train terminal, and can still use it for that purpose (no change in expectation; no right to expect could use it for building up)

c. Character of government action

i. Physical occupation is more likely to force the gov’t to compensate

ii. Or is it a reg for the common good?

4. Do conditions on development constitute a taking? (you can get a permit/license to develop your land, etc, so long as you do something we want!) id these two are met then the gov’t does NOT need to pay (bc just an exercise of police pwr)
a. Essential nexus btwn state interest and condition

i. Nolan: in order to get license to develop land, he must allow for an easement but the condition didn’t further the state purpose and wasn’t rationally related (can’t be a pretext)

1. The state is trying to provide the public w/ access, etc, to the beach – but restrictions that would be directly related to that purpose would be height restriction, width restriction, fence restrictions, etc (psychological barriers, sightline barriers) NOT this 

2. There is NO connection btwn the condition and the purpose

3. If the gov’t wanted an easement directly, they don’t have to wait for the private owner to come to the gov’t and ask for something, they would be able to take and compensate for the taking

4. Can’t condition benefits on relinquishing a constitutional right (compensation)

ii. Dolan: her development is going to create flooding issues, and increase traffic problems and they want to condition her development to do something that will prevent these problems from happening (this IS a nexus)

b. Conditions related in nature and extent to impact (rough proportionality)

i. Dolan: the conditions imposed must be roughly related

1. Getting an expert is recommended
2. No mathematical explanation necessary, but getting an expert is recommended/develop studies, etc

b. Contracts Clause: an explicit protection of property
i. Overview:
1. Art I, s 10: no state shall pass any law impairing the obligation of contracts
a. Can read this clause v. broadly – meaning ANYTHING that interferes w/ a contract right

2. A change in state law that alters obligations under preexisting contract

ii. The Contracts Clause Approach: p 608
1. Has there been a substantial alteration?
a. Impairment: something that renders a contract invalid, releases a party or derogates a right – the question is one of reasonableness and that’s for the judges to decide (sounds like a rational basis test)

i. Blaisdell: while emergency doesn’t create power it might furnish the occasion to furnish power – allowed the legislature to delay foreclosure 

1. The effect of the law here – diminishes the right of the contract, have to wait before they cant foreclose and get their property, the mortagees are still paying rent but as the court decides (so lower then usual)

ii. So, its an interference but a limited one, NOT impairment

b. This rejects a broad reading of the terms of the clause itself – living breathing document rationale, needs to be flexibly to meet the times

2. Balancing – Standard of “Reasonableness”
a. Severity of impairment
i. Private Contracts: what is the severity of the impairment of the contract rights in this case?

1. Distinguished from Blaisdell (not in reaction to a broad socioeconomic problem) but not overruling

2. States public interest needs to be general and broad in nature

3. Whether the state law has acted as a substantial impairment of the contractual right

b. Public interest

i. Public Contract: when a state is trying to impair it’s own contract, must be a reasonable and necessary exercise of state’s police power

1. NJ and NY contracted w/ bondholders that the $ wouldn’t go to RR subsidies, but then they wanted to (this wouldn’t hurt the bondholders, probably would get them more $) but its an impairment of the contract

2. States claiming changed circumstances – court is NOT sympathetic, this was foreseeable, and not reasonable and not a necessary exercise of the state’s police power

3. Since it’s a public contract, need to be even more suspicious
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