Contracts:  Where Courts are Divided

· Consideration

· What is meant by “good faith” belief in possible validity of claim: Restatement: forbearance to assert a legal by one who has an honest (subjective) and reasonable (objective) belief in the validity of the claim; Restatement 2d: only subjective

· Token Consideration, Whether or not it is valid; Restatement 2d does NOT recognize token consideration
· Whether to consider a psychological benefit or detriment as consideration. Hamer v. Sidway (benefit to uncle to see nephew quit “immoral” habits and act responsibly)
· Where there is no bargaining whether courts may forge valid unilateral contract out of an invalid bilateral contract.   CAB v. Ingram
· Whether past acts and/or gratuitous promises supported by a writing can serve as a substitute for or evidence of consideration: NYGOL § 5-1105, Model Written Obligations Act (PA), CA statute: “writing as presumptive evidence of consideration”
· Reliance

· Some courts say, because there was reliance, there was a K (v. reliance as a substitute for K-some relief, not necessary  enforcement)
· § 90 Restatement doesn’T not say reliance itself must be “reasonable” but most courts find that it must be

· On reliance on open ended contracts?  D&G Stout v. Bacardi.(at-will employment/extreme circumstances)
· Assent
· Whether an offer who delineates how notice “should” be affected is merely suggesting a permitted method of acceptance or is mandating one method of acceptance (e.g. should means must; “drivers should stop at stop at a red light”

· U.C.C. : many courts say that prompt shipment and arrival of goods constitutes acceptance and notice

· When under UCC § 2-207, terms are not additional but conflicting.  Some courts (minority) say 2-207 meant to allow conflicting and additional terms; other courts (majority) use the knockout doctrine.
· Whether Restatement 15 cognitive test or behavioral test (whether unable to act reasonably and whether other party has reason to know of inability).
· Statute of Frauds
· Whether being excused within one year is the same as full performance within a year.  Courts are not divided over whether death of the person performing a lifetime personal service contract makes it performable within one year, because the contract is completed upon the death of the service provider.
· Whether reliance on an oral contract as substitute for the statute of frauds.
· Whether “Passing through Doctrine” satisfies the SOF for modified Ks
· Settlements and Accords
· Whether the amount of settlement should fall within the two claims.
· Whether people can protect themselves from settlement in full checks by writing “all rights reserved” or “settlement not accepted” and proceeding to cash check
· Unconscionability
· Whether you need substantive, procedural, both or either type of unconscionability.
· (Anti-Competition Contract) Blue pencil rule (grammatically correct contract) and (majority) reasonable rewriting.
· Whether nondisclosure is fraud/misrepresentation. 
· Pre-existing Duty:  minority: rescission happens automatically upon modification or possible waiver as well: conscious relinquishment of a known right; P intentionally and voluntarily yielded contract right;
· majority: might always have to recognize a waiver: implied relinquishments of rights every time would abrogate render pre-existing duty rule

· Some states prohibit employment contracts with covenant not to compete 

· Whether or not courts can modify employment Ks

· Majority: Allowed to modify

· Minority within majority: Blue Pencil: Restrictions for modification: can’t add new words, can only strike words; standard for what is left: must be grammatically correct

· Minority: “all or nothing” Or throw it all out
