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1) Requirements of a Valid Contract:

a) Consideration: There is consideration when there is a bargained-for (sought-after) exchange in which each party receives something that is either a benefit to that party or a detriment to the other party. 
i) Bargain:

(1) No gratuitous promises, moral obligations (unless statutes), conditional gifts, token consideration, forging doctrine

ii) Lack of Mutuality of Obligation/Illusion of a Promise: a  promise that reserves full discretion to the promisor as to whether to perform; an illusion of a promise, not really a promise at all; choice is one sided If less than 100% discretion to perform (even if remote), no longer an illusory promise
iii) Substitutions for Consideration
(1) Reliance/Promissory Estoppel:  substitute for consideration basis of enforcement that bars defense that promise is unenforceable for lack of consideration 

(a) Requirements:
(i) A promise was made by one party to another; never reasonable to rely on an offer
(ii) The recipient of the promise (promisee) relied on the promise to his detriment
(iii) The promisor could reasonably foresee a possibility of reliance 

(iv) The reliance itself must be reasonable

(v) Injustice can be avoided only by giving some relief 
iv) Restitution /Quasi Contract:   unjust enrichment as a substitute for consideration
(2) Requirements:
(a) D received a benefit 
(b) at the expense of the P 
(c) Unjust to allow D to retain the benefit
(a) The benefit was not intended as a gift
b) Mutual Assent:  actual intent of parties to enter into a valid contract  based on objective standard; Mental assent not requisite( if words or other acts of one of the parties have but one reasonable meaning (offer and acceptance)(undisclosed intention is immaterial except when unreasonable intention is known to the other party; look through eyes of reasonable promisee:  would a reasonable promisee think that she received an offer regardless of offeror’s subjective unexpressed intent
i) Offer: a statement that would lead a reasonable person to believe that he or she had been given the power to bind the parties by assenting;
(1) Excludes: invitations to deal, preliminary negotiations, acts evidently done in jest or without intent to create legal obligations; estimates, price quotes and advertisements (reasonable recipient should not assume that there is an unlimited supply or enough to accommodate everybody; e.g. Supermarket:  consumer makes the offer to buy, not the other way around) 
(2) Is the offeror seeking a promise or performance?

(a) Bilateral Contract: promise; binding upon receipt of promise

(b) Unilateral Contract: performance; binding upon completed performance

(3) Counteroffers:  If offeree changes any term of the offer or manifest less than 100% intention to be bound it is a rejection of the original offer and regarded as a counteroffer (same as new offer) 
(4) Advertisement Exception: whether facts show that some performance was promised in positive terms in return for something requested; where the offer is clear, definite and explicit, and leaves nothing open for negotiation
(5) Mistake: 
(a) mutual mistake: both parties mistaken as to same item(grounds for rescission
(b) knowledge of mistake: one party is mistaken, but the other party knows or has reason to know of the mistake; usually huge mistake any reasonable person would know something was wrong (treated as mutual mistake); e.g. construction contracts(grounds for rescission
(c) unilateral mistake: not so large as for the other party to notice it; normally not excused;
(d) Equitable Exception: Two Requirements Must be Met:
(i) Unconscionable/extremely unfair to mistaken party to enforce the contract; unintended bargain; material/large mistake;
(ii) If parties are excused from the contract it would not be extremely unfair to the non-mistaken party; can the non-mistaken party still be left in “status quo” meaning will the non-mistaken party not be injured
ii) Acceptance/Moment of Formation: Moment when the parties become bound to a contract, when offeror receives what he/she was seeking (either promise or performance);
iii) Bilateral Acceptance: a statement that would lead a reasonable offeror to believe that the offeree is willing to be bound; If offeror reserves some power: not an offer 
(1) Notice/Communication of Acceptance:  notification of acceptance is required unless terms state otherwise; offeree must exercise “reasonable diligence” to notify offeror of acceptance; offeror can dictate methods of acceptance (exception); § 56
(a) Waiver: offeror can give up the right to be notified of acceptance “dispensing with the right” to be notified or a “waiver”; becomes a contract when a certain thing happens
(2) Ways of giving a promise: words, actions, anything that a reasonable person would understand as being an indication of assent, partial performance if offeror is present
(a) Offeror can dictate methods of acceptance (exception); If offeror merely suggests a permitted method of acceptance, other methods of acceptance are not precluded
(3) Sale of Goods/U.C.C.: unless otherwise stated; acceptance in any manner acceptable; promt or current shipment is acceptance; partial shipment of non conforming goods (unless accommodation letter)
(4) Absent Exceptions, Silence is not Acceptance

(5) Mailbox Rule: causes the acceptance rule to be effective when dispatched; must be sent by a method which is at least as rapid and secure as the method used for the offer. 
(a) Offeror can always opt out and state that mailbox rule does not apply
(b) Does not apply to irrevocable offer 
(c) Opportunities for parties to change mind:
(i) Acceptance sent first, rejection sent second:  mailbox rule still applies unless rejection both arrives first and is relied upon (then time of arrival governs); when rejection arrives first—look at the time of arrival
(ii) Rejection sent first: mailbox rule does not apply; whatever arrives first prevails.
iv) Unilateral Acceptance:  only full performance connotes acceptance in unilateral contract
(1) BUT offer can be kept open (option “contract”) irrevocable if offeree begins performance § 45
(2) Notice/Communication of Acceptance: § 54
(a) § 54 (1): Assumes that normally the offeror will see the performance; usually occurs automatically
(b) § 54 (2)(a) If offeror does not observe completion of the performance (if offeree has reason to know that offeror ( offeree must exercise “reasonable diligence” to notify offeror of acceptance 
(3) Waiver/Offeror can dispense with notice:  character of the transaction; advertisements/reward notices no need to notify before performance
(4) Unsolicited Merchandise (pg 171) unsolicited merchandise, as part of a mass mailing, can be kept by the person who received it; state statutes and federal law
(5) E.g. receiving a ring from Tiffany’s not a mass mailing 
v) Termination of the Power of Acceptance for Bilateral and Unilateral Contracts:
(1) Lapse of the offer
(a) If not specified( reasonable time (depends on circumstances)
(i) Offers made during a face to face conversation(deemed to continue only to he close of conversation (lapse)
(2) Revocation by offeror:  offerors can freely revoke offers if they:
(a) Communicate revocation before offeree communicates acceptance
(b) Show anything less than 100% willingness to be bound: “I want to think about the offer I made you yesterday…”
(i) Notice to Third Party: Revoked when offer is made to someone else and communicated to offeree even if transmitted through third party; point when offeree knows that offeror is less than 100% willing to be bound
(ii) Revocation of published/advertised unilateral offers:  the revocation needs to be given “equal and substantially similar” publication (reward notices, advertisements)
(3) Death or incapacitation of offeror or offeree (no mutual assent)
(4) Offeree’s rejection 
(a) Irrevocable offers:  Can not be rejected before the time for the offer expires; regardless of offeree’s change of mind; Not subject to the mailbox rule; does not need the help, can not be revoked
(b) Ways in which offers can be made irrevocable
(i) Option contract: if someone pays consideration to the offeror to keep the offer open for a certain period of time 
(ii) Option “Contract” Created by Part Performance or Tender (unilateral contracts); current law § 45 Restatement (unilateral contracts only); option contract created when the offeree tenders or begins the invited performance or or tenders a beginning of it 
(iii) BUT Preparation of performance is NOT beginning performance; 
(iv) If owner is state or local government: statutes or ordinances usually provide that general contractor may not withdraw bid after bids have been opened
(v) Firm Offers § 2-205:  irrevocable offer even though no consideration is paid to keep it open; merchants only; only offeror needs to be merchant; Most states have similar language for non sale of goods
(c) Rejection of Mirror Image Rule:  § 2-207. Additional (or Different?) Terms in Acceptance or Confirmation.
(i) A definite and seasonable expression of acceptance or a  written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to those offered or agreed upon 
(ii) UNLESS acceptance is expressly made conditional on assent to the additional or different terms. (2-207 counter offer/ “conditional acceptance”; not a 2-207 counteroffer if offeree says “I accept your offer, but add these terms.  If you are not satisfied with the terms, you must notify me at once.”  Does not say, “my acceptance is conditional upon your express acceptance of new terms”— if 2-207 counter offer/conditional acceptance(do not go to subsection (2))
(iii) Between non merchants, the additional terms are to be construed as proposals for addition to the contract.  (BUT) Between merchants such terms become part of the contract UNLESS:
a. the offeror expressly limits acceptance to the terms of the offer;
b. they materially alter it or
c. notification of objection to them has already been given or is given within a reasonable time after notice of them is received. 
(iv) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract.  In such case the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this Act.
(v) “Additional Terms” v. “Different Terms” (conflicting terms)  
1. Three Approaches (all three used by some courts) Northrop
a. Equates Different with Additional

i. Look to § 2-207 Materially alter? If so( proposals and offeror’s terms prevail (unless express acceptance)
b. Knockout Doctrine:  conflicting terms knock each other out keep the terms that agree, supplement with gap filler

c. Offeree’s discrepant terms drop out(offeror’s become contract
(vi) Indefiniteness:  If a court is convinced there is an intention to be bound, courts will generally try to cure indefiniteness by considering:
1. Preliminary negotiations (prior communications); References to external sources of terms (governmental regulations); Trade usages/industry standards; Course of dealing; Course of performance; Implied terms supplemented by law (court supplies; statutory 2-305 open price terms; gap fillers terms implied by law) v. implied in fact 
2. Restatement cites U.C.C. 2-305 where parties intend to be bound “if price is not settled, the price to be fixed in terms of some or other standard as set or recorded by a third person or agency and it is not so set or recorded” (even if K not for sale of goods, can still apply)

2) Precontractual Liability: Reliance/Promissory Estoppel
a) Construction situation exception: where there is a chain of contracts (at least three parties, someone caught in the middle): courts will recognize general subcontractor’s reliance on an offer; all states have adopted
b) Other exceptions: parties never negotiate all the way to a contract but potential offeror pressures potential offeree to perform contract and assures negotiation problem will be resolved
3) Statute of Frauds: certain contracts need to be in writing; purpose is to prevent fraud with written document to prove terms of contract

i) “Covered by” statute of frauds:  must be on list of statute of frauds (needs to be in writing
ii) “Taken out from under” the statute:  statute no longer applies(exception
iii) Typically four categories:
(1) sale of an interest in real property

(2) Contract for the sale of goods of a price of $500 or more
(3) One year provision: impossible to perform in one year
(a) Splits!
(i) K: If company B does not make a certain amount of profit in any one year, company A may terminate the contract within 60 days notice; 
1. might happen in one year and could be terminated in one year
2. getting excused is not the same as fully performing(contract still can’t be performed in a year
3. Death in personal service contracts as an excuse or performance? 
(4) Suretyships:  one person promises to pay the debt of another person
(a) Requirements of Suretyship Promise:

(i) one person promises to pay the debt of another person
(ii) promise is made directly to the creditor
(iii) liability must be secondary; promisor must say “I will pay only if the primary debtor doesn’t pay”
(iv) does not require consideration
(5) Exception:  Main Purpose Rule/Leading Object Rule: if main purpose of promisor is to benefit himself (“taken out from under” statute of frauds
(a) E.g.:  farmer wants to buy tractor not enough money(neighbor makes suretyship promises; turns out neighbor actually wanted the tractor (main purpose)(no requirement in writing

(b) MUST address all requirements even if main purpose rule clearly applies; must determine first that(suretyship and then it may be “taken out” by that doctrine (pg 272, note 3) 
(i) E.g. donor gave “gift” of arcade to university; university signed mortgage as back up; university not ruled a surety because received a direct benefit (mortgage); 
iv) Satisfying the Statute of Frauds
(1) Requirements for interest in land, suretyship, one year provision:

(a) Writing needs to be signed by party resisting enforcement of the contract

(b) Signature: NY statutes allows for initials, letterhead (if proven person intends letterhead to be used)

(c) Writing must contain all essential terms; price, location, time for payment (closing date), names of parties; 

(i) may be pieced together out of separate writings (NY Court of App); e.g. employment contract pieced together from secretary’s notes; 
(2) Requirements (Sale of Goods $500+) more lenient § 2-201. Formal Requirements;  Statute of Frauds for Sale of goods
(a) (Subsection 1) Contract for sale of goods for $500 or more unenforceable unless some writing sufficient to indicate that a contract for sale of goods has been made; only required term is QUANTITY; must be signed by party against whom enforcement is sought or by his authorized agent 
(b) Merchants Exception (subsection 2): if BOTH parties are merchants:

(i) If within a reasonable time a confirmation is sent which would be sufficient against the sender (signed, quantity included…) and the party receiving it has reason to know of contentS, the party resisting the contract who is asserting Statute of Frauds can be held to the contract UNLESS:
1. written notice of objection to its contents is given within 10 days after it is received (safe guard)
(c) Other Exceptions (subsection 3): A contract which does not satisfy the requirements of subsection (1) but which is valid in other respects (consideration, mutual assent, etc.) is enforceable WHEN:
(i) Involves specially made goods (general picture of reliance): if the goods are to be specially manufactured for the buyer and are not suitable for sale to others in the ordinary course of the seller's business and the seller, before notice of repudiation is received and under circumstances which reasonably indicate that the goods are for the buyer, has made either a substantial beginning of their manufacture or commitments for their procurement;  or
(ii) if the party against whom enforcement is sought admits in his pleading, testimony or otherwise in court that a contract was made but the admission must contain quantity provision 

(iii) with respect to goods for which payment has been made and accepted or (goods) which have been received and accepted.
1. acceptance:  taking control over goods; e.g. left on doorstep(take them inside; e.g. owning a store(placing goods for sale with price tag; 
2. payment: e.g. cashing a check, not just having a check placed in one’s hand) logic:  if person has received performance and taken advantage/the benefit of the performance
v) Modified Contracts: Two Step Process
(1) Step One: ask, Does the latest edition (modified version) fall within the statute of frauds?
(2) Step Two:  If latest version is within the statute of fraud and is oral(ask whether earlier written version falls within statute of frauds “passing through doctrine” documentation of the pre-modified contract will support the enforcement of the modified contract; however courts are divided on this point! 
vi) Reliance possible on Oral Contract Under the Statute of Frauds?  courts split! 
(1) Some allow reliance; (reliance as a general supplement under U.C.C. § 1-103
(a) Same requirements for reliance

(2) Some courts say allowing reliance on oral contracts would undermine the statute of Frauds
(a) only exceptions to be recognized are the ones to be listed in section § 2-201, which does not include reliance  (1) “Except as otherwise provided in this section”
vii) Restitution/unjust enrichment as alternative ground for enforcement (minority)
4) Limiting the Enforcement of Contracts/Preventing Unfairness
a) Capacity: 

i) Intoxicated (Lucy standard) “drowned reason, memory and judgment”
ii) Infancy: can disaffirm  after “reasonable” time after reaching age of majority

(1) Must return fruits of contract (e.g. can be hubcaps; whatever is left of car in his/her possession)

(2) Adult can not disaffirm even moments after contract signed 

(3) Exception:  

(a) Necessity 

(i) E.g housing, but courts disagree; don’t count on anything being a necessity!

(b) voluntarily offers to pay( new enforceable promise

(c) Court may/may not recognize fraud; e.g. if minor signs that he is over the age of majority years old; 
iii) Mental Incapacity
(1) Only person under disability (or agent for that person) can disaffirm 

(2) Standards: NY Rule Restatement § 15 
(a) He is unable to understand in a reasonable manner the nature and consequences of the transaction (“traditional” cognitive test) OR

(b) Incapacitated party is unable to act in a reasonable manner in relation to the transaction and the other party has reason to know of her condition (unable to control his conduct even though his cognitive ability seems unimpaired, e.g. alcoholic unable to act in a reasonable manner even though she knows she shouldn’t drink, can’t help it…)
(c) One court’s standard:  whether P was “utterly incapable” of transacting business affairs (very high standard); Kniffin says not a rationale decision

b) Unconscionability:  extreme unfairness; unfair enough to shock the conscience of the court; line differs(court has discretion whether to refuse to enforce, to modify, etc.

i) Two types: (possible to have both): (supposed to be evaluated prospectively, at the moment of formation):
(1) Procedural:  relates to procedure of forming the contract (holding a gun to someone’s head); unequal bargaining power (bargaining pressure); one person at a greater disadvantage (disparity in education, knowledge of language, etc.); some courts stretch “unequal bargaining power”: e.g. disparity between business experience, necessity in borrowing money
(2) Substantive:  relates to substance of the contract (terms); e.g. as against public policy, etc.
ii) Having one and not the other(
(1) all courts recognize procedural unconscionability alone (if strong evidence)
(2) Split: some courts allow substantive unconscionability to stand alone; other courts say if substantive, must also have some evidence of procedural unconscionability to support it

iii) § 2-302 Unconscionable Contract or Clause (same in common law-not just for sale of goods)
(1) If the court finds as a matter of law that contract is unconscionable, court may (at court’s discretion)  refuse to enforce contract or may enforce remainder of contract without unconscionable clause as to avoid any unconscionable result 
c) Duress and Preexisting Duty Rule

i) ALWAYS look for both together…
ii) Duress: overreaching (v. arm’s length); voidable by the victim:
(1) Impermissible pressure exerted by one party over the other either during the initial bargaining, or, as is often the case, during the attempted renegotiation of an existing deal
(2) Standard of duress by one court: restraint or danger, either actually inflicted or impending, which is sufficient to overcome the will of a person of ordinary firmness (reasonable person)
(3) the party making the claim was forced to agree to it by means of a wrongful threat precluding the exercise of his free will
(4) One Requirement:  party must show reasonable resistance under the circumstances
(a) E.g. gun to head; not resisting would still be reasonable 
iii) Economic/Commercial Duress:  invokes requirement of reasonable resistance

(1) Two Requirements for Demonstrating  Reasonable Resistance in Business Context:

(a) Substitute suppliers: to make reasonable effort to find substitute goods; 

(i) purchaser canvassed list of 10 reliable suppliers; no need to go beyond reliable list could have ruined rep with Navy, cancellation clause, liquidated damages clause

(b) ordinary remedy of suing for breach would not be adequate 
iv) Pre-existing Duty Rule: 

(1) The performance of a legal duty by the promisor which is neither doubtful nor the subject of an honest dispute, is not consideration
(2) Not consideration to promise to do what a party already has a legal duty to do
(a) Legal duty can be contractual, statutory, etc. e.g. landlord has duty to keep exits of building open; landlord promises to clear entrance upon payment from tenant; no consideration because landlord already had a legal duty (not contractual duty); also duress if only exit of the building
(b) E.g. Alaska Packers; 9th Circuit; 1902; workers stopped work unless they were given higher rate; employer agreed because no other workers available (implication that no resistance was possible); no consideration given to get larger amount of money; implied duress: “extortion”
(c) Ways of overcoming the preexisting duty rule: 
(i) New Consideration: if both sides give new consideration ok to modify contract (must be more than token); e.g. if workers had agreed to work longer, etc.
(ii) Rescission: Parties mutually rescind before they make a new one (second contract: each party relieved of duty-mutual consideration); 
1. different ways to rescind:
a. tear off signatures

b. destroy document

c. State in new contract
d. If not covered by statute of frauds: orally, but 

(iii) Statutes in some states have cancelled the pre-exiting rule: 
1. U.C.C. § 2-209  modification ok with no new consideration, must meet the test of good faith and the extortion of a “modification” without legitimate commercial reason is ineffective as a violation of the duty of good faith (duress)
2. NY Statute: Written agreement for modification or discharge; 
a. An agreement, promise, or undertaking to change or modify or to discharge  in whole or in part, any contract, obligation, or lease, or any mortgage or any other security interest in personal or real property, shall not be invalid because of the absence in consideration, provided that the agreement…shall be in writing and signed by the party against whom it is sought to enforce the change, or by his agent; more strict than code, requires modification be in writing
3. Minority view: rescission happens automatically upon modification: “implied rescission”
4. if no minority rule(no consideration for new contract YET:
5. Waiver: minority view conscious relinquishment of a known right; P intentionally and voluntarily yielded contract right

a. majority: might always have to recognize a waiver: implied relinquishments of rights every time would abrogate render pre-existing duty rule

v) Undue Influence: a watered down version of duress
(1) Characteristics of excessive persuasion

(i) Insistence upon making a contract at/when: odd time of day, odd location, absence of third party advisors, statements that no time to consult 3rd parties,
(b) Doctor persuades an elderly, sickly patient to sell a car for half of its worth; someone who wants to stay in good relation with his/her doctor feels pressure to sell car for much less than it is worth
(c) Odorizzi v. Bloomfield School District; Threat to dismiss teacher and publicize his arrest for homosexual acts; did resign and brought action because not required for him to resign
(2) Settlements not undue influence

(a) Requirement: must be a disputed claim; otherwise invokes preexisting duty rule(if parties agree on certain amount to be paid on a contract; no contract to pay different amount
(i) Hypo: car mechanic doesn’t specify price; you say it is worth $1,000; mechanic says it is worth $1,200

(ii) On the other hand, if the contract was originally for $1,100, then claim would not be disputed and pre-existing duty rule would prevent mechanic from changing price

(b) Settlement falls w/in disputed claims/goal posts Split
(i) Some courts: say the settlement must fall w/in the “goal posts”, e.g. between $1,000 and $1,200

(ii) Some courts:  don’t care what settlement is

(c) Forcing a settlement with a “payment in full check” 
(i) most commonly occurs where person who has a right to receive money and needs the money; he or she can not wait years to litigate; 
(ii) Courts allow(fair settlement; but must have clear offer of settlement; e.g. separate letter explaining that offer. 
1. Mechanic owed $1200; payee sent $1000 and typed on check: “if you cash this check, you will have agree that this is a payment in full” or you have accepted my offer of a settlement of our claim of $1,000; probably not a clear offer….
2. Even though mechanic cashed check(still had right to remaining balance owed:
3. typed on check(no separate letter
(d) Splits!
(i) Whether people can protect themselves from settlement in full checks by writing “all rights reserved” or “settlement not accepted” and proceeding to cash check
1. some courts will recognize, some won’t 
2. safest thing is not to cash the check
a. e.g. woman who did not cash check for lesser pension amount(just the smarter way to go
d) Misrepresentation/Concealment

i) Intentional/Fraud

(1) Intention to deceive 
(2) Must concern material, significant element of the contract
(3) Victim shows justifiable reliance on misrepresentation (same elements for ordinary reliance)

(4) Choice of Remedies: money damages or rescind; unpredictable as to what people will ask for as a remedy
ii) Unintentional/Innocent

(1) Must concern material significant element of the contract
(2) Victim show justifiable reliance on misrepresentation
(3) Remedy:  only rescission
iii) Bare/complete  nondisclosure:  seller makes no false statement to the buyer, only silence; 
(1) Split(
(a) Some courts:  not misrepresentation; e.g. when seller sells house with known termite problem, but says nothing, buyer never asks
(i) Policy:   encourages due diligence by buyer

(b) other courts criticize “does not  represent our sense of justice”  NJ; nondisclosure not a meaningful distinction; split not limited to sales of real estate
iv) Partial Disclosure:  Once a person discloses part of the truth, must disclose whole truth(intentional deceit if partial truth; must be full nondisclosure
(1) court will balances two claims; misrepresentation by the seller outweighs buyer’s negligence or lack of due diligence; (half truth(bound to do more, failing to do so(misrepresentation)

v) Expert Knowledge: someone with expert knowledge is permitted to remain silent, true even in states that reject complete nondisclosure; i.e. art deal, antiques,etc.

(1) policy: counter incentive to get educated if forced to disclose expert knowledge 

vi) Generally statement of misrepresentation must be one of fact, not opinion or “puffing”
(1) “This property is worth every penny”( puffing

(2) “This property has central air-conditioning”( fact

(a) E.g. dance student bought multiple dance classes, 2300 hours for $31,000; alleged dance studio made misrepresentations which induced her to make multiple contracts based on abilities she lacked
(i) special FL rule:  statements of opinions is misrepresentation, parties not dealing at arm’s length; not a special relationship, such as doctor-patient, duty to disclose

(ii) most courts: no misrepresentation because opinion or reliance not reasonable…

1. but possible procedural unconscionability :  more than just an opinion; misrepresentation of facts; shading over into facts “couldn’t here musical beat”  but “talented”

e) Unconscionability and Adhesion Contracts: 

i) form contract that is widely used in a particular industry; signifies a standardized contract, which, imposed and drafted by the party of superior bargaining strength, relegates to the subscribing party only the opportunity to adhere to the contract ore reject it
ii) The use of a form contract does not of itself establish disparity of bargaining power

iii) courts traditionally have reviewed with heightened scrutiny the terms of contracts of adhesion, form contract offered on a take-it-or-leave it basis by a party with stronger bargaining power to a person to a party with weaker power

iv) Limitations of Liability/Exculpatory Clauses

(1) Exculpatory clause in leases:
(a) current majority:  clause void as against public policy; forcing people to adhere to contracts for which the could not bargain; 

(i) Most states have enacted statutes stating exculpatory clauses in leases are invalid 

(ii) Unscrupulous lawyers still put in exculpatory clauses hoping tenants won’t know they are enforceable to deter suits

(iii) Also could say procedural (or substantive) unconscionability

1. Tenants and housing shortages: shelter is indispensable for the physical well being of tenants who have nothing even approaching equality of bargaining power with landlords and no free choice whatever in agreeing to the exemption, since they will be confronted with the same clause in other form leases if they seek shelter elsewhere; also housing shortage

(2) Bailments: limitations of liability

(a) Bailee must at least show that she has given adequate notice of the special contract and that she has received the assent thereto of those with whom she transacts business 
(i)  Terms must be clear and conspicuous:  reasonable offeree would be aware of the terms 
(3) Bias: stipulation in contract required arbitration to be mediated by the union rep; which was unconscionable because arbitrator was presumptively biased in favor of one party

(4) Warranties:  Express or Implied
5) Remedies for Breach of Contract:
a) Fundamental Assumptions made by the courts in enforcing promises:

1) Focus on the victim of the breach; focus on compensation not punishment for breach

2) Relief should protect promisee’s expectations and put him in the position in which he would have been had the contract were performed, but “full compensation” just an ideal (lawyer’s fees, stress, etc.)
3) Maximize advantages for everyone; damages should make someone better off without making some other unit worse off “efficient breach” with compensation

4) Predictability/Uniformity 

b) Money Damages

i) Expectation Damages: if contract were performed; P given “benefit of the bargain”; put the aggrieved party where she expected to be
(1) normally larger than reliance damages because a contract is meant to put promisee and promisor in a better position; the NORM; there is a burden on court to explain any departure from the norm of giving expectation damages; e.g. Sullivan
(a) e.g. as 6 units (value of promised nose [10]-value of disfigured nose [4]); 
(2) Buyer can procure substitute or cover goods in the event of breach
(a) Requirements for Cover:  U.C.C. 2-712 (only for sale of goods)
(i) Making in good faith (honesty)
(ii) without any reasonable delay (market price can fluctuate greatly)
(iii) in reasonable substitution of contracted goods (must be of a similar quality)
(iv) Remedy:
1. COVER PRICE FORMULA: Diff between cost of cover and contract price + incidental + consequential damages-any benefit seller gained as a result of the breach
(3) Buyer is not required to cover; Still entitled to damages even if didn’t cover (incidental damages) using market formula: 2-713 Remedy for breach when buyer does not cover:
(a) MARKET PRICE FORMULA (difference between market price when the buyer learned of the breach-contract price any benefit seller gained as a result of the breach)
(4) Can also recover incidental and consequential damages; U.C.C. 2-715; 
(a) Incidental: tangential/related expenses; not the main element of damages; transportation, etc.
(i) (1) Incidental damages resulting from the seller's breach include expenses reasonably incurred in inspection, receipt, transportation and care and custody of goods rightfully rejected, any commercially reasonable charges, expenses or commissions in connection with effecting cover and any other reasonable expense incident to the delay or other breach.
(b) Consequential:  indirect/chain reaction damages; not the direct result of the breach; based on forseeability as of the time of making the contract 
(i) Consequential damages resulting from the seller's breach include:
1. any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise;  and
2.  injury to person or property proximately resulting from any breach of warranty
ii) Reliance:  reimburse victim for expenses, bring back into position if never made the contract
(1) E.g. out of pocket expenses (not from breaching party); e.g. hospital fees, transportations, etc.
(2) E.g. as 2 units (value of nose before [4]-value of disfigured nose [2]);
iii) Restitution:  “unjust enrichment” giving back to the victim a benefit that had been bestowed on the D; surgeon’s fee; comes from breaching party; sense of privacy
c) Specific Performance
i) Requirements
(1) Money damages not adequate to put aggrieved party in the position she expected to be in if the contract had been performed; 
(a) Either: no substitute out there/”unique” or
(b) market price not helpful/available 
(i) e.g. Buyer granted specific performance because price was not set and output was not set; was based next 4 years.
(2) Would not involve too much supervision by the court 
(3) Terms of contract are clear and objective enough that the court can write a clear order of specific performance; e.g. court would not require something to be done “skillfully” too subjective
(a) Rationale: penalty can be very severe; contempt of court; don’t want people mistakenly not performing specific performance injunction
(4) Would not require two antagonistic individuals to associate with each other; involuntary servitude
(5) Contract to buy land often specific performance granted; based on common law; land though to be so important and each plot of land to be unique 
d) Arbitration/ADR:
i) Disadvantages of Arbitration:
(1) In most cases can not appeal arbitrator’s decision; decision can be enforced by the court
(2) Exceptions: bribed; drunk
(3) Arbitrators not required to give reasons for decisions
(a) Procedure more flexible; 
ii) Advantages:
(1) Much faster decision 
(2) Can choose experts in the field to handle complex claims

(3) Procedure more flexible rules of evidence meant to be just
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