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Two Types of Contracts:
1) Bilateral Contract/Promise:  offeror seeks a promise: effective immediately when offeror receives promise
a) Advantage of a promise v. performance
i) aware that it is valid contract from the beginning 
ii) If  a breach, party can sue for valuable contract right (just as nephew sold his contract right)
b) Disadvantage:
i) Bound immediately; can not revoke
2) Unilateral Contract/Performance: offeror seeks performance contract effective after offeror receives full performance; 
a) conditional;  I’ll give you this if you; offeror always makes a promise  
i) E.g. Hamer v. Sidway; conditional promise; promise based on nephew’s performance (refraining from drinking, etc.)
ii) E.g. reward for lost dog; offeror seeking performance 

b) Offeror can revoke promise up until other party begins performance or accepts
3) When doubt as to whether or not there was a unilateral or bilateral contract( courts assume bilateral;
a) Rationale: based on common sense; the language in contracts(offeror rarely uses the word promise even though that’s what they intend
REQUIREMENTS OF A VALID K

1) CONSIDERATION as a Basis for Enforcement:

a) Definition:   Consideration: There is consideration when there is a bargained-for (sought-after) exchange in which each party receives something that is either a benefit to that party or a detriment to the other party.
b) Fundamentals of Consideration:
i) No need to say sufficient consideration; either there is or there is not consideration
ii) Consideration need not be the main motive:  e.g. a man may promise to paint a picture for $500, while his main motive may be a desire for fame;
iii) Detriment: anything that costs time and energy; inconvenience; forbearance from asserting a legal right (typical settlement claim in civil law);
(1) At times benefit not detectable; unseen benefit is probably detriment to the other a party 
(a) Hamer v. Sidway Uncle received something that was a detriment to the nephew (abstaining from drinking, smoking, etc.) and nephew receives the benefit of money from the uncle; 
(2) Good faith validity of claim: there is consideration for the surrender of or forbearance to assert a valid claim by one who has an honest (subjective) and reasonable belief (objective) in its possible validity (legal right);  

(a) First Restatement: must meet both standards: objective and subjective; more lenient view of consideration; bargaining for detriment to the other person that is not a actually legal right, but a possible legal right
(i) E.g. Fiege v. Boehm: contract for payment of child support and expenses in exchange for forbearance to sue for “bastardy”; 
(ii) However(possible fraud and misrepresentation and/or nondisclosure for not telling D that she had slept with
(b) Second Restatement: pg 194 supplement “may” substitutes for possibility; good faith requirement “believed”  but reasonableness standard was relaxed, not mentioned in the Restatement 2nd
(i) Must consider both Restatement and Restatement 2nd for the exam (if the court adopts the first Restatement…) 
(ii) No consideration if P makes a bad faith promise of forbearance to prosecute claim 
1. E.g. exchange for an agreement to pay in order to a release D from mere annoyance and unfounded litigation

iii) Bargained for:  something each person wanted; no need for “negotiations”; relationship of reciprocal conventional inducement, each for the other
(1) Gratuitous promises: can not bargain for something you have already received; past acts do not satisfy consideration; gifts not enforceable 

(a) Moral obligation not recognized as consideration in modern common law; e.g. past medical service; past service to a company; these are gifts

(i) Feinberg v. Pfeiffer; Past services to company(president promised pension, not enforced by successor or courts because past act (could accept pension at any time); but reliance
(ii) Mills v. Wyman No consideration for a contract to pay a caretaker who tended to ailing son (past act); Side bar: Not the issue that parent was bargaining for benefit to son and not himself:  A person can benefit for a bargain to another (or prove that the other side suffered a detriment); 
(iii) Webb v. McGowin; not good law! Act of saving employer’s life was a past act and not bargained for; possible restitution damages? NO because not given in exchange, perhaps intended as a gift
(2) Token Consideration: courts generally do not compare the value of the consideration on both sides
(a) POLICY:  freedom of contract (except illegal terms)
(b) People are allowed to make foolish contracts
(c) Limits: 
(i) Unconscionability: extreme unfairness; contract not enforceable 
(ii) Token “consideration”: “peppercorn theory”; sham contract; pretend contract; really no consideration passing; merely a pretense; not enforceable because really a gratuitous (gift) promise 
(iii) DISPUTE:  courts are divided as to whether token consideration counts as consideration; some states recognize some do not; Restatement 2d:  does NOT recognize token consideration
(3) Conditional gratuitous gifts: gift with requirements attached; requirements to be done to receive the gift; 
(a) Question:  what does the promisor want from the promise; bargaining/hoping for something; 
(b) Kirksey; widow moved in reliance of brother in law asking “if you come and see me, I will give you a place to live” No bargained-for exchange: brother-in-law intended the promise as a gift; brother in law not bargaining for/hoped for widow to incur detriment of moving (loss of potential to buy land, discomfort, etc.)
(i) Case results in injustice: rule:  determined to do justice in the largest number of cases
(c) Hypo: Lunchtime at Tiffany’s: father offered estranged daughter a ring if she would visit and show up (bargaining for/hoping for daughter show up because she refuses to see him; if not estranged(no bargaining
1. Ask why father wants her to show up 
2. Really trying to give a gift or trying to get something in exchange?
(d) Hypo:  I’ll give you this book if you come by and pick it up 
(4) Employment Contracts and Forging Doctrine
(a) Intro: Employment Ks generally

(i) At-will employment contracts v. contract for a term (or a term of years); bilateral contracts
(ii) Package of consideration: employee benefits; employee promises to do certain things, show up
1. Courts don’ try to break down or apportion consideration
2. Many statutes cut through employment law
(b) CAB; covenant-not-to-compete; covenant signed after employment began; employees resigned at will and opened a competing business 
(c) MAJORITY view:  provisions were not freely bargained-for; CAB did not present covenants until Ds had terminated their previous employment; rather covenants were imposed; majority finds consideration when there was none 

(d) Majority decision in this case actually reflects modern MINORITY of modern courts: 
(i) FORGING DOCTRINE (not limited to employment law):  Binding unilateral contract can be forged out of former, invalid, bilateral contract.
(ii) Court found an enforceable unilateral contract(employees gave promise in exchange for performance by employer; we will promise not to compete if you continue to employ and give raises, promotions, etc. 

(e) Legal fiction:  because initial offer must say what is expected up front, didn’t actually bargain for anything; later receives something that didn’t bargain for (raises, promotions) but court claims that they did.
(f) Another legal fiction: timing(treated signing “shortly after” as part of original agreement
(5) Lack of Mutuality of Obligation/Illusion of a promise:  
(a) Definition: a  promise that reserves full discretion to the promisor as to whether to perform; an illusion of a promise, not really a promise at all; choice is one sided
(b) E.G. Strong; uncle promises to forbear until he wants his money “in exchange” for niece endorsing loan; Not really a promise to forbear at all because he could demand the money at any time; no consideration; totally at the discretion of the uncle; gave him free choice as to when to collect, hasn’t promised anything Vs. Niece bargains for performance; will you refrain from collecting for 1 year; someone bargaining for a performance; no illusory promise; only a promise can be illusory
(c) E.g. “I will buy your house if feel like it”; full choice as to perform
(6) At first glance, appearance of an illusory promise, BUT If less than 100% discretion to perform, even if remote, no longer an illusory promise; E.g. If I win the lottery, I will buy your house; 
(a) Satisfaction clauses NOT illusory:  because they do not give full discretion to anyone as to whether to perform


(i) E.G. Mattei v. Hopper; Contract based on buyer’s satisfaction with deal; “subject to Coldwell Banker & Company. obtaining leases satisfactory to the purchaser”
(ii) Court holds satisfaction clause not illusory because(based on good faith judgment; Always limits on claims of dissatisfaction; dissatisfaction can not be arbitrary, must be genuine
(iii) Two primary categories for satisfaction clauses:

1. Subject matter involves something that should be judged by commercial value or quality
a. E.g. house painted properly or not?

b. Standard of reasonable person in industry
2. Subject matter involves something that should be judged by fancy taste or judgment
a. E.g. portrait painted

b. Good faith standard, honesty; (hard to prove)

(iv) No one reasonable standard applicable (many distinctly important factors; so no one right answer as to whether its reasonable or not); categories are not ironed out; which allows for taste or judgment satisfaction based on good faith 
(b) Requirements contract/Output Contract 

U.C.C. § 2-306 Output, Requirements, and Exclusive Dealings; says requirement contracts subject to reasonableness to protect the seller against dishonesty and impractical demands;  based on commercial standard or terms based on prior contracts
(i) Eastern v. Gulf Oil; seller is arguing that there is nor enforceable contract; Requirements: “fill the requirements of Eastern” e.g. Laredo Hides; Defense argues: amount is at the discretion of the buyer; based on reasonable industry standards; but price difficult to determine over the long term(specific performance
(ii) Wood v. Lady Duff-Gordon store owner had exclusive right to endorse P’s designs; P is dependent on him to make 50% profit; Wood’s obligation to place endorsements illusory?

1. Cardozo: instinct of obligation; reasonable effort (implied term in the contract
2. Each party must intend this specific term to come in, it just didn’t make its way into the writing; term implied in fact (Both parties depend on reasonable effort for profits


(c) Termination clauses:  not illusory if discretion is limited by requiring notice some period of time before the termination becomes effective, or to give notice in writing; Kniffin disagrees(doesn’t really limit discretion
(i) at-will employment contracts not illusory
(7) Public Policy


(a) courts seemingly bend over backwards to “find” consideration for public policy concerns

(b) courts also sometimes go the other way in not enforcing contracts to protect people
2) Reliance as a Basis of Enforcement/Promissory Estoppel
b) Intro:  Promissory Estoppel bars defense that promise is unenforceable for lack of consideration 

iv) Substitute for consideration v. some courts say because promissory estoppel there was a contract (?!)
v) Always look for consideration first; if consideration is found, no need for substitute for consideration in promissory estoppel 
vi) But anticipate other arguments “However, if the court were to find that there was no consideration, P reasonably relied on the promise to her detriment…”
c) Requirements for Reliance/Promissory Estoppel

iv) A promise was made by one party to another (no consideration)

v) The recipient of the promise (promisee) relied on the promise to his detriment
vi) The promisor could reasonably foresee a possibility of reliance 

vii) The reliance itself must be reasonable; § 90 of the Restatement 2d doesn’t actually state that reliance must be reasonable, but most courts find that it must be.
(1) Hypo:  A promises to give B, a stranger a $50,000 gift; B relies by committing himself to buy new Cadillac; B never hears from gift-giver, A again. (not reasonable because stranger; perhaps if promisee knew that A didn’t really have any money)

(2) Could potentially change the facts to make the reliance seem more reasonable (not a stranger, was known for giving gifts, etc.)

viii) Injustice can be avoided only by giving some relief 
d) Misc:
iv) Different from reliance damages; no relationship between two uses of “reliance” “some relief” could be reliance damages and/or expectation damages and/or restitution damages
(1) BUT: Preferred usual remedy is NOT expectation damages; rather ANY remedy which would prevent injustice 
v) Equitable Estoppel: reliance on a representation of alleged fact (rather than a promise)
(1) e.g. friends says committee agreed to hire you; you quit your job
(2) requirements are the same as promissory estoppel
vi) Promises Coupled with Gratuitous Bailments
(1) Bailor assures bailee insurance not necessary “I will do it for you”  Doesn’t get insurance(fire destroys bailed goods; Duty arose from promise to insure
vii) Cases
(1) Ricketts v. Scothorn; Grandfather gave granddaughter a promissory note saying “I have fixed out something that you will not have to work anymore” $2,000 grandfather didn’t bargain for anything, rather gave a gift; Scothorn relied by quitting her job; Grandfather hoped that she would rely; Her reliance was reasonable (she was her grandfather, not a stranger)
(a) Remedy in this case is expectation damages of $2,000.
(b) Reliance damages would have been: giving her the money that she lost from not working for the year and half  (as if she had never relied on the promise)
(2) Kirksey (widow who moved at request from brother-in-law), courts would be likely to find promissory estoppel,but damages are wide open.
(3) Feinberg v. Pfeiffer Co.; Longtime worker was promised a pension and eventually quit in reliance of pension; expectation damages: given full pension (expectation)
(4) Cohen v. Cowles; Associate of gubernatorial candidate gave derogatory information about opposing candidate to the newspapers in exchange for confidentiality; Relied on the fact that his name would be kept confidential; relied to his detriment: lost his job 
(a) Not a clear case; does the newspaper bargain for newsworthy information (benefit given in exchange?); possible consideration; possible “trade usage”  argument; general practice in the industry for confidentiality 
(5) Stout v. Bacardi; Elements: Distributor detrimentally relied on promise by supplier to stay with the distributor in a turbulent market, distributor turned down offer to sell company; promisor gave constant assurance and kept asking promisee if they were going to rely foreseeable and 
(a) Reasonable reliance: (limiting case to this fact pattern for an at will contract)-terminable at will contract; no set time period although court insinuated that a reasonable time would perhaps be after the rush toward consolidation passed
3) Restitution as a Substitute for Consideration/Quasi Contract
a) Intro:  Terms for restitution: unjust enrichments; “implied contract”; “quasi-contract”; “quantum meruit”
iv) E.G. Buying a new house; paying your neighbor’s taxes by mistake; neighbor should not be able to keep the benefit; no contract, no tort; but still doing injustice
b) Elements:
iv) D received a benefit 
v) at the expense of the P 
vi) Unjust to allow D to retain the benefit
vii) The benefit was not intended as a gift; (prevents people from imposing themselves on someone(forced benefits; “officious intermeddler” or volunteer vs. deserving claimant; 
c) Test:  was there an expectation of payment from the party being sued and third party indirectly benefited

d) Gratuitousness Rendering of Assistance: If rendering assistance when one’s life or limb is imperiled by storm, fire, accident, or other casualty (emergency circumstances), if not a professional service (doctor, EMT, etc.), law will assume the expectation that it was NOT done for payment; presumption of gratuitousness 

(1) Exception: services that are excessively burdensome or expensive

(a) Modern law bit of hope in caregiver case (cared for many weeks) and Webb- crippled for life; expectation of payment 
e) Professional Rendering of Emergency Assistance: Cotnam v. Wisdom:  doctor attempted to revive an unconscious patient who passed out on the street; patient died; Patient received benefit of medical services at the expense of the doctor (attempted revival); Doctor suing for restitution damages; unjust to allow patient’s estate to retain the benefit of medical services; benefit not intended as a gift; expectation of payment
(1) Hypo:  daughter is with him when he’s injured and asks for a doctor; “will you treat my father” and he agrees(bargained-for exchange; fair payment for contract rather than unjust enrichment 
f) Expectation of Payment from Party Being Sued: Callano v. Oakwood Park Homes:  landscaper company provided shrubbery for home buyer, before homes was completed by builder D; buyer died; Benefit not intended as a gift; but landscaper did not expect payment from builder; rather benefit was transferred in expectation of payment from the decedent buyer; 
iv) More appropriate to sue decedent’s estate
(1) third Party’s indirectly benefited: Deciding where a loss should fall; courts generally don’t split the loss; e.g. 
(2) Hypo:   daughter contracted to have bathroom built in mom’s house; daughter defaulted; contractor sued mom for restitution (unjust enrichment to keep bathroom)( general rule:  must exhaust all options before pursuing 3rd party (must sue daughter first)
g) Presumption of gratuitousness within a marriage: Restitution in marriage only if extraordinary and unilateral effort; generally restitution claims between spouses traditionally fail because services presumed to be gratuitous 
iv) E.g.Pyeatte v. Pyeatte: husband and wife agree to pay for each other’s schooling; wife sued for breach; Court rules no contract (indefinite); Substitute remedy: restitution:  husband received benefits at the wife’s expense; not given as a gift 
4) Other Substitutions for consideration/ (when past acts can be considered)
a) Reform by Statute:  
iv) NY General Obligations Law § 5-1105, 1941 “ A promise in writing and signed by the promisor or by his agent shall not be denied effect as a valid contractual obligation on the ground that consideration for the promise is past or executed, if the consideration is expressed in the writing and is proved to have been given or performed and would be a valid consideration but for the times when it was given or performed.”
v) Model Written Obligations Act:  a few states have general statutes that facilitate the making of a binding gratuitous promise by recognizing some form of writing as a substitute for a seal; only PA and UT adopted (UT repealed)
(1) Written promise made and signed by person shall not be invalid or unenforceable for lack of consideration, If the writing also contains an additional express statement, in any form of language, that the signer intends to be legally bound 

vi) CA statute: writing as “presumptive evidence of consideration”
vii) Restatement 86:  Promise for a Benefit Received
(1) A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice; BUT a promise is not binding if:
(a) Gift
(b) Value disproportionate to benefit
viii) Firm Offers § 2-205:  irrevocable offer even though no consideration is paid to keep it open; merchants only; only offeror needs to be merchant; Most states have similar language for non sale of goods 
ix) Contract modification § 2-209 “An agreement modifying a contract within this Article needs no consideration to be binding”
x) Application of substitutions for consideration :

(1) Dementas had worked for friend for years; friend promised to give Dementas $50,000 (in writing and promised to change will, but never did) Court held that services were not intended for compensation
(2) Ideal exam answer for Dementas fact pattern: 
(a) cause of action breach of contract; 
(b) Mutual assent? 
(c) Consideration? 
(i) If no consideration(substitutes: reliance or restitution? 
(ii) Forging doctrine? (forge a binding unilateral contract out of bilateral)? 
(iii) Then consider: some states have statutes that allow past acts to count as consideration; (imaginary jurisdictions); Moral Obligations Act, NY statute, etc.
b) Moral Obligation/Special Types of Past Acts that can count as consideration; someone excused from a contract and then voluntarily makes a new promise without consideration and then is held to new contract; new problem enforceable without consideration in the following situations:

iv) Bankruptcy (excused from debt by the government)(voluntarily offers payment(new enforceable promise

v) Statute of limitations has expired (no contract after statute of limitations has run) (voluntarily offers payment( new enforceable promise

vi) Infancy (disaffirm with a reasonable time after reaching majority age-minors excused from contracts)(voluntarily offers to pay( new enforceable promise

(1) E.g. adult foolish enough to make contract with infant; infant may disaffirm; adult may never disaffirm unless action for fraud

Mutual Assent:  

1) Intro: 
a) actual intent of parties based on objective standard; INTENT TO BE BOUND
b) Moment of formation: once a contract is made(can’t be revoked even seconds later
i) If any doubt of mutual assent(no contract; courts won’t try to really stretch or manufacture mutual assent, as in consideration 
c) Look through eyes of reasonable promisee:  would a reasonable promisee think that she received an offer regardless of offeror’s subjective unexpressed intent
i) e.g. Lucy v. Zehmer: Fergusen farm sold for $50,00 contract written out on restaurant receipt; seller claims drunk,  only a joke; Zehmer not too drunk; Restatement: if someone is too intoxicated to understand the nature of the transaction; no capacity for assent 
d) Mental assent not requisite( if words or other acts (objectivity) of one of the parties have but one reasonable meaning(undisclosed intention is immaterial except when unreasonable intention is known to the other party

(1) “only joking” as no defense unless reasonable promisee would know or have reason to know offeror was only joking

2) Offer: a statement that would lead a reasonable person to believe that he or she had been given the power to bind the parties by assenting; 
a) Test:
i) Look through eyes of reasonable recipient: power to be bound?

ii) Is offeror giving away power, making himself vulnerable to acceptance?

b) NOT OFFERS: invitations to deal, preliminary negotiations, acts evidently done in jest or without intent to create legal obligations; estimates, price quotes and advertisements (reasonable recipient should not assume that there is an unlimited supply or enough to accommodate everybody; e.g. Supermarket:  consumer makes the offer to buy, not the other way around) 
c) Counteroffer:  If offeree changes any term of the offer, it is a rejection of the original offer and regarded as a counteroffer (same as new offer); 
i) Avoiding Counteroffer/Proposed changing terms without rejecting an offer:  (pg 189) Offeror: lists quantity at 2000-3000 tons
(1) State: “We are still actively considering your offer, but as a separate inquiry, at what price would you sell 1200 tons?” as worded, not a counteroffer/revocation
d) Lapse: any offer lapses within a reasonable time under the circumstances (unless offer has been made irrevocable) 
e) Examples: Possible Negotiations and Price Quotes

i) Not clearly showing willingness to be bound; intent to open up negotiations: 
(1) Owen v. Tunison; “it would not be possible for me to sell it unless I was to receive $16,000”  using general language such as may be used in an advertisement; stated in the negative; not giving away the power to the other party to bind him; 
ii) Remember: if any doubt at all, the courts will not hold that there is a contract; courts careful not to push anyone into a contract if there is any question that parties do no wish to be bound

(1) Harvey v. Facey: P: telegrams: “will you sell us Bumper Hall Pen?” “Telegraph lowest price.”  D’s reply:  “Lowest price is $900”; Held: response only answers second question( not an offer; “lowest price” does not necessarily confer power ; BUT Some courts may have read this differently (yes offer)
iii) Price Quote v. Offer: Fairmount Glass; Buyer asks for lowest price for order of 10 carloads supply of goods; seller gives price/offer “for immediate acceptance” does not include supply disclaimer; buyer accepts; seller later says “output all sold”; Distinguished from Harvey; buyer does not ask two separate questions; Held: reasonable seller should know buyer is placing an order; “price quote” was really an offer; Trade usage standard number of jars in “car loads” (not too indefinite); assortment to be determined by buyer (U.C.C. gap filler)

f) Advertisement Exception:
i) Test for ad addressed to general public: whether facts show that some performance was promised in positive terms in return for something requested; where the offer is clear, definite and explicit, and leaves nothing open for negotiation
(1) E.g. Lefkowitz v. Great Minn Ad: 1 mink stole selling for $1, first come first served; quantity listed; P arrived first to claim stole, store claimed limited to women only
(a) In this case language in the ad was clear and definite to the buyer that they would sell to him; limited quantity and first come first serve, he was the first one to arrive
(2) Typically, Fair Advertising laws cut through contract law; perhaps not an offer, but penalties for false advertising 
g) Mistake: 
i) mutual mistake/knowledge of mistake: both parties mistaken as to same item(grounds for rescission; or one party is mistaken, but the other party knows or has reason to know of the mistake; usually huge mistake any reasonable person would know something was wrong (treated as mutual mistake); e.g. construction contracts(grounds for rescission
ii) unilateral mistake: not so large as for the other party to notice it; normally not excused; 
(1) Equitable Exception: Two Requirements Must be Met:
(a) Unconscionable/extremely unfair to mistaken party to enforce the contract; unintended bargain; material/large mistake; 
(b) If parties are excused from the contract it would not be extremely unfair to the non-mistaken party; can the non-mistaken party still be left in “status quo” meaning will the non-mistaken party not be injured
(2) Equitable Exception Applied: Construction Contracts:  
(a) construction bids constitute offers; 
(b) Ellsinore Elementary v. Kastorff: construction company noticed unilateral mistake (did not include price for plumbing) after offer was accepted (bound to contract, could not revoke); P did not accept rescission and instead sought cover by hiring new contractor; sued for breach and cover price; large mistake(extremely unfair to mistaken party and D rescinded promptly; “status quo”(school board was able to find substitute; depriving school board of free plumbing, not hurting them
(3) Exception to the Exception (special Rules for construction contracts): ways in which offers can be made irrevocable: 
(a) If owner is state or local government (e.g. school board), statutes or ordinances usually provide that general contractor may not withdraw bid after bids have been opened; favors government units to lock bids in place 
h) Termination of the Power of Acceptance for Bilateral and Unilateral Contracts 
i) Lapse of the offer:  If not specified( reasonable time (depends on circumstances)
(1) Offers made during a face to face conversation(deemed to continue only to he close of conversation (lapse)
(2) Stated lapse date v. option contract (consideration must be paid to keep it open)
ii) Revocation by offeror:  offerors can freely revoke offers if they:
(1) Communicate revocation before offeree communicates acceptance
(2) Show anything less than 100% willingness to be bound: “I want to think about the offer I made you yesterday…”
(3) Are Made to Third Party and is communicated to offeree even if transmitted through third party; the point when offeree knows that offeror is less than 100% willing to be bound
(4) Revocation of published/advertised unilateral offers:  the revocation needs to be given “equal and substantially similar” publication (advertisements, reward notices, etc.)
(a) Even if offeree is out the country and/or unable to read the same publication
iii) Death or incapacitation of offeror or offeree (no mutual assent)
iv) Offeree’s rejection 
i) Irrevocable offers:
i) Can not be rejected before the time for the offer expires; regardless of offeree’s change of mind
ii) Not subject to the mailbox rule; does not need the help, can not be revoked
iii) Ways in which offers can be made irrevocable
(1) Option contract: if someone pays consideration to the offeror to keep the offer open for a certain period of time (e.g. real estate law; pay broker $500 to keep offer open for 5 days; new unilateral contract; buyer has the option whether to accept; can not be revoked for the 5 days; if owner sold house to someone else during that time period-would constitute breach;); no need to accept original offer
(2) Option “Contract” Created by Part Performance or Tender (unilateral contracts); current law § 45 Restatement (unilateral contracts only); option contract created when the offeree tenders or begins the invited performance or tenders a beginning of it 
(a) BUT Preparation of performance is NOT beginning performance; e.g. setting up preliminary financing before meeting at the bank for acceptance
(b) Remember: If revoked before they show up to bank; courts don’t recognize promissory estoppel based on an offer because not reasonable; offeror can revoke at any time.
(c) BUT offer can still be revoked 
(d) Survives death of offeror!
(3) If owner is state or local government (e.g. school board), and a statutes or ordinances usually provide that general contractor may not withdraw bid after bids have been opened; favors government units to lock bids in place
(4) Firm Offers § 2-205:  irrevocable offer even though no consideration is paid to keep it open; merchants only; only offeror needs to be merchant; 3 month time limit;
(5) most states have similar language for non sale of goods:
(a) NYGOL § 5-1109: not limited to merchants; meant to cover everything not covered by slae of goods; must have writing signed by offeror or agent which states offer is irrevocable; no consideration necessary; irrevocable for a “reasonable time” if no time stated
Acceptance: BILATERAL CONTRACTS 
j) Acceptance: a statement that would lead a reasonable offeror to believe that the offeree is willing to be bound; moment of formation
i) Determining Acceptance/Point of no return:  locate offer: which communication gave the other party the last word to bind the parties; to “close the deal” if other party accepts offer a (too late for either party to revoke; 
ii) If offeror reserves some power: NOT an offer 
(1) Boomerang offer: offeror becomes offeree; “boomerang offer” not an offer until terms are adopted by offeror
(a) E.g. A says “I will sell you my car for $500, but I’ll let you know in two hours if I can go through with it” B agrees; A as original offeror became the offeree who has final say on the deal; B has signed onto exchange and has agreed that A will have the last word 
(2) Offeror can obtain the terms from anywhere can even get the term from offeree(BUT NOT WISE): 
(a) A: I’m willing to sell you this if you make an attractive offe; B: like what?A/offeree: suggests terms:  “if you like these terms, submit them to us…”
(i) E.g. International Filter; proposal becomes contract subject to approval and acceptance by officers of company;  (acceptance will be final word of officers); 
k) NOTICE of Communication of Acceptance for BILATERAL CONTRACTS:
i) Restatement § 56: Acceptance by Promise Necessity of Notification Except as stated in § 69 or where the offer manifests a contrary intention, it is essential to an acceptance by promise either that the offeree exercise reasonable diligence to notify the offeror of acceptance or that the offeror receive the acceptance seasonably.
ii) WAIVER: offeror can give up the right to be notified of acceptance: “dispensing with the right” to be notified or a “waiver”; becomes a contract when a certain thing happens
(1) International Filter terms adopted abolished the right to notification of acceptance; 
(a) language agreed to said became a contract the moment the executive accepted the offer; court read language literally
(2) Ever-Tite Roofing: offeree gave proposal subject to acceptance of credit check or commencement of performance; court ruled that loading trucks on route to job signified courts performance and “notice” of contract; courts normally draw the line between preparation and performance; contract terms dispensed the right of notification 
(3) White v. Corliss; Offer to builder; “upon agreement [bilateral contract-exchange of promises necessary]… you can begin at once”  builder never gave promise, just immediately commenced work builder bought materials, but  could have been used for any job; offeror revoked before builder gave promise; 
iii) WAYS OF GIVING A PROMISE/ACCEPTING: words, actions, anything that a reasonable person would understand as being an indication of assent
(1) Only way to accept bilateral contract is to give a promise BUT promise can be expressed in an unusual way:
(a) a form of body language which happens to be beginning performance—is still a promise
(b) e.g. Partial performance that is communicated: meeting of the minds; kitchen remodeling hypo: offer to builder to remodel kitchen; you are in the kitchen when builder begins work; offeror must observe the beginning of the performance; 
(i) hypo: White If builder went to Home Depo and saw President of Corliss and builder announced to President “I’m buying these materials for the job at your office” it would constitute a promise and  notification of acceptance simultaneously and it would be too late for Corliss to revoke. 
(2) If offeror merely suggests a permitted method of acceptance:  other methods of acceptance are not precluded (“should” v. “must” debate; certain courts say that in certain instances the word should means must; “drivers should stop at a red light”); 
l) SILENCE IS NOT ACCEPTANCE § 69 Restatement Second
i) Where offeree fails to reply; however…Exceptions:  inaction operates as acceptance: 
(1) Where an offeree takes the benefit of offered services with reasonable opportunity to reject them and reason to know that they were offered with the expectation of compensation.
(a) E.g. fridge case
(2) Where the offeror has stated or given the offeree reason to understand that assent may be manifested by silence or inaction, and the offeree in remaining silent and inactive intends to accept the offer
(3) Where because of previous dealings or otherwise, it is reasonable that the offeree should notify the offeror if he does not intend to accept.
ii) An offeree who does any act inconsistent with the offeror's ownership of offered property is bound in accordance with the offered terms unless they are manifestly unreasonable. But if the act is wrongful as against the offeror it is an acceptance only if ratified by him.
m) MAILBOX RULE: causes the acceptance rule to be effective when dispatched; must be sent by a method which is at least as rapid and secure as the method used for the offer. 

i) Offeror can always opt out and state that mailbox rule does not apply (waiver)
ii) Does NOT apply to irrevocable offers
iii) Opportunities for parties to change their mind:
(1) Acceptance sent first, rejection sent second:  mailbox rule still applies unless rejection both arrives first and is relied upon; 
(2) Rejection sent first: mailbox rule does not apply; whatever arrives first prevails.
n) SALE OF GOODS: U.C.C.:  § 2-206 Offer and Acceptance in Formation of a Contract: U.C.C. makes it easier for contract to be formed, but there are safe guards:
(1) Unless otherwise unambiguously indicated by the language or circumstances
(a)  an offer to make a contract shall be construed as inviting acceptance in any manner and by any medium reasonable in the circumstances;
(b) an order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by a prompt promise to ship or by the prompt or current shipment [moves up moment of acceptance; if goods have been shipped, too late to revoke; acceptance without instant communication OK if seller sends notice of acceptance within reasonable time…many courts say a rapid shipment and arrival constitutes notice] of conforming or non-conforming goods [still counts as acceptance; but buyer still has a right to reject nonconforming goods (must notify seller) and seller has an obligation to cure nonconformity (Perfect Tender Rule); in “reasonable time” —may actually buy seller more time; may cure after due date of contract…], but such a shipment of non-conforming goods does not constitute an acceptance if the seller seasonably notifies the buyer that the shipment is offered only as an accommodation to the buyer [this is a choice which counts as a counteroffer; if seller opts not to notify of accommodation, nonconforming goods still count as acceptance ( irrevocable; but run the risk that buyer can still reject goods and require seller to cure).

(i) E.g. Corinthian included accommodation letter( therefore no acceptance, rather a counter offer
(2) Where the beginning of a requested performance is a reasonable mode of acceptance an offeror who is not notified of acceptance within a reasonable time may treat the offer as having lapsed before acceptance.  (reasonable notice or lapse)
o) § 2-207 Additional (or Different?) Terms in Acceptance or Confirmation (Rejection of Mirror Image Rule/battle of the Forms):  
(1) A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to those offered or agreed upon unless acceptance is expressly made conditional on assent to the additional (§ 2-207 counteroffer)
e.g. (2-207 counter offer/ “conditional acceptance” (Itoh); NOT a 2-207 counteroffer if offeree says “I accept your offer, but add these terms.  If you are not satisfied with the terms, you must notify me at once.”  Does NOT say, “my acceptance is conditional upon your express acceptance of new terms”—must always ask if 2-207 counter offer/conditional acceptance(IF SO go in a different direction than subsection (2)
(2) The additional terms are to be construed as proposals for additions to the contract. 
BUT
Between merchants such terms become part of the contract unless:

(a) the offeree originally expressly limited acceptance to the terms of the offer;
(b) the terms materially alter the K; OR
(c) notification of objection to them has already been given by the offeree or is given within a reasonable time after notice of them is received. (need to read acceptance; offeror MUSTreject within reasonable time of acceptance, or else offeree’s terms apply)
(3) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract.  
*In such case (the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this Act.
b) 2-207 counteroffer possible scenarios between merchants:

iii) express acceptance(new terms included in contract
iv) express rejection of counteroffer within reasonable time(no contract [unless conduct-sub (3)]
v) counteroffer revoked( no contract

vi) not expressly accepted or rejected, but conduct by both parties which recognizes the existence of a contract(contract:  terms consist of agreed terms in writing, supplemented by gap fillers

(1) even if not agreed on price, provided parties intended to be bound 

c) Gap Fillers/Supplementary Terms
iii) 2-312 Implied Warrantees; 2-615 Supervening Causes as an Excuse; Deliveries at a reasonable time; Payment due at time of delivery; Buyer names assortment; Reasonable price: provided the parties agree; There is no arbitration gap filler; There is no QUANTITY gap filler
d) “Additional Terms” v. “Different Terms” (conflicting terms) 

iii) Drafting mistake? 
iv) Three Approaches (all three used by some courts) Northrop
(1) Equates Different with Additional: no change in approach
(a) Look to § 2-207 Materially alter? If so( proposals and offeror’s terms prevail (unless express acceptance)

(2) Knockout Doctrine:  conflicting terms knock each other out keep the terms that agree, supplement with gap filler; like subsection3
(3) Offeree’s discrepant terms drop out(offer become contract

3) Acceptance and Notice UNILATERAL CONTRACTS
a) Acceptance:  only full performance connotes acceptance in unilateral contract
i) BUT offer can be kept open (option “contract”) irrevocable if offeree begins performance § 45
b) Notice must be given; § 54 Restatement Second: Acceptance by Performance; 
i) § 54 (1): No notification is necessary to make acceptance effective unless the offer requests such notification (Assumes that normally the offeror will see the performance; usually occurs automatically)
ii) § 54 (2): If offeror does not observe completion of the performance, i.e.: if offeree has reason to know that offeror has no adequate means of learning of the performance with reasonable promptness and certainty, the contractual duty of the offeror is discharged unless
(a) offeree exercise “reasonable diligence” to notify offeror of acceptance or
(b) the offeror learns of the performance within a reasonable time (from a reasonable source; could be learned of accidentally) 
(c) the offer indicates that notification of acceptance is not required (waiver)
*Possible to have a contract if acceptance actually never reaches offeror (reasonable diligence)  
*Unilateral contract accepted contract formed even though no notice( THEN if no due diligence contract is undone; question of timing
c) Waiver/Offeror can dispense with notice
i) E.g. advertisements; Carbolic Smoke Ball bargaining for performance
(1) P must buy and properly use smoke ball and if she gets sick(condition)( $100
(2) Offeror gave up the right to be notified of acceptance (like International Filter, Ever Tite); character of the transaction; advertisements no need to notify before performance
d) Unsolicited Merchandise (pg 171) unsolicited merchandise, as part of a mass mailing, can be kept by the person who received it; state statutes and federal law
i) E.g. receiving a ring from Tiffany’s not a mass mailing 
4) Indefiniteness: 
a)  If a court is convinced there is an intention to be bound, courts will generally try to cure indefiniteness by considering:
i) Preliminary negotiations (prior communications)

ii) References to external sources of terms (governmental regulations)

iii) Trade usages/industry standards
iv) Course of dealing

v) Course of performance

vi) Implied terms supplemented by law (court supplies; statutory 2-305 open price terms; gap fillers terms implied by law) v. implied in fact (Wood v. Lucy)

b) Restatement cites U.C.C. 2-305 where parties intend to be bound “if price is not settled, the price to be fixed in terms of some or other standard as set or recorded by a third person or agency and it is not so set or recorded” (K was not for sale of goods, but still applies)
c) If contract gives method to be used to cure indefiniteness:
i) Toys Inc.; lease: for renewal “then prevailing rate within the mall”; lessee “renewal premised on “substantially different understanding of the prevailing rate”; “then prevailing rate” (definite ascertainable method can be determined on remand

ii) Oglebay; two price setting mechanisms failed(parties intended to be bound beyond failures?; Court to cure indefiniteness(cites authority:

(1) Considers course of dealings, detriment to parties respectively, valid comparisons of market price considering economic reality of depressed pricing

(2) Specific performance(money damages inadequate, too speculative to determine 

Precontractual Liability: Reliance/Promissory Estoppel
1) Construction situation, where there is a chain of contracts (at least three parties, someone caught in the middle): courts will recognize general subcontractor’s reliance on an offer; all states have adopted, Drennan, CA, 1958:  
a) Subcontractor submits bid to general contractor(general contractors includes and submits subcontractor’s bid in general bid (moment of reliance)(subcontractor discovers mistake and attempts to revoke(action in reliance
i) Reasoning: between two innocent parties(loss resulting from the mistake should fall on the party who caused it; reasoning mentioned briefly in opinion (but is the reasoning that endures to explain rule in Drennan)
ii) Implying separate gift promise; § 90 promise; this reasoning has been questioned and has not been followed; no reliance on offers
iii) No rule of law accepting Restatement § 87(2); no reliance on an offer except in Drennan example
b) Holman Erection v. Orville, Minn, 1983; subcontractor attempts to sue for reliance because general contractor listed sub’s name; (but CA statute: general contractor’s must use listed subs unless prove that sub is unable or unwilling to do the job)
i) Reliance not reasonable based on listed subs; lowest bidder not necessarily chosen, there are other considerations; last minute nature of bidding process justifies giving general more leeway to investigate quality and reliability of the subs; federal statutes may also play a role (requiring and effort to use minority contracts)
c) Hoffman v. Red Owl, WI, 1965 Franchiser promises franchisee for $18,000 ; did not ripen into offer, but reliance on the offers (promissory estoppel); bought and sold grocery store; sold bakery at a loss( injustice results if remedy not given; damages did not include loss of profits for grocery store (damages awarded only to the extent to prevent injustice); not treated as a breach
i) Lucky that never got offer(can not rely on an offer (except in construction chain of contracts situation)

d) Cyberchron Corp. v. Calldata; 2nd Circuit; 1995; never negotiated their way all the way to a contract; D pressured P to perform contract and assured negotiation problem would be resolved (risky for manufacturer!); reliance:  went ahead with the work;
e) Channel Home Centers(tenant) v. Grossman (landlord); contract to negotiate in good faith and take off the market in exchange for letter of intent (used to get financing); separate consideration and mutual assent(parties intended; not a promise to get a lease
Statute of Frauds: certain contracts need to be in writing
1) Purpose:  to prevent fraud with written document to prove terms of contract
a) Criticisms:

i) Parties make actual oral contract; regardless of how many witnesses; unenforceable(injustice occurs
ii) Consumer advocates(customers made oral promises by unscrupulous salespersons
2) “Covered by” v. “taken out from under” the Statute of Frauds:  
a) Covered by: must be on list of statute of frauds (needs to be in writing)
b) “Taken out from under” the statute:  statute no longer applies(exception
3) Typically four categories:
a) Sale of an interest in real property (includes leases, mortgages)
i) Reasoning:  England land as basis of wealth; interest in land important
b) Contract for the sale of goods of a price of $500 or more; see U.C.C. 2-201 below
c) One year provision: can not be performed within one year from making the contract; impossible to perform in on year
i) E.g. building Empire State Building improbable(but possible to be completed in one year
ii) E.g. Company A will provide computers to company B in the next five years; can not be done in one year
iii) Reasoning: witnesses might disappear, terms unclear
(1) Disagreement in the courts: Splits!
(a) If company B does not make a certain amount of profit in any one year, company A may terminate the contract within 60 days notice; 
(i) might happen in one year and could be terminated in one year
(ii) getting excused is not the same as fully performing(contract still can’t be performed in a year
(b) Death in personal service contracts as an excuse or performance? 
d) Suretyships and Guarantors:  
i) Requirements of Suretyship Promise:

(1) one person promises to pay the debt of another person
(2) promise is made directly to the creditor
(3) liability must be secondary; promisor must say “I will pay only if the primary debtor doesn’t pay”
(4) does not require consideration
ii) Misc: 

(1) Hypo:  may or not be good that situation is/is not suretyship:  depends on whether or not a party wants to enforce contract; contract/promise then doesn’t need to be in writing(therefore enforceable; 
(2) Reasoning:  might be convenient for promisor to forget; creditors could be unscrupulous (innocent person promised to pay off someone’s debt); 
(3) Dissatisfied people often use suretyship as an excuse to goet out of contract
iii) Main Purpose Rule/Leading Object Rule: main purpose of promisor is to benefit himself (“taken out from under” umbrella of statute of frauds
(1) Hypo:  farmer wants to buy tractor not enough money(neighbor makes suretyship prmises; turns out neighbor actually wanted the tractor (main purpose)(no requirement in writing
(2) Must address all requirements even if main purpose rule clearly applies; must determine first that(suretyship and then it may be “taken out” by that doctrine (pg 272, note 3) 

iv) Subrogation claims: when A pays another B’s debt, B has a new claim against A
v) Examples:

(1) Langman v. Alumni; donor gave “gift” of arcade to university; university signed mortgage as back up; donor defaulted on loans; university not ruled a surety because received a direct benefit (mortgage); main purpose rule; also promise was made to debtor (donor) not to creditor; liability wasn’t in the secondary (just said “does hereby assume payment and hold grantors harmless”)

(2) Power Entertainment v. NFLP; licensee wants to obtain license of Pro Set; offers to pay Pro Sets liens in order to obtain license; liability not secondary because original licensee is bankrupt and discharged from debt 
4) Satisfying the Statute of Frauds
a) Requirements: interest in land, suretyship, one year provision
i) Writing needs to be signed by party resisting enforcement of the contract

ii) Signature: NY statutes allows for initials, letterhead (if proven person intends letterhead to be used)

iii) Writing must contain all essential terms; price, location, time for payment (closing date), names of parties; 

iv) may be pieced together out of separate writings (NY Court of App); 

(1) e.g. employment contract pieced together from secretary’s notes; 
b) Requirements (Sale of Goods $500+) more lenient § 
2-201. Formal Requirements;  Statute of Frauds for Sale of goods (signed by the party resisting enforcement; quantity included; SIGNED=any symbol executed or adopted by a party with present intention to authenticate a writing)
(1) Contract for sale of goods for $500 or more unenforceable unless some writing sufficient to indicate that a contract for sale has been made; only required term is quantity; must be signed by party against whom enforcement is sought or by his authorized agent 
(2) Merchants Exception: if both parties are merchants:

If within a reasonable time a confirmation is sent which would be sufficient against the sender (signed, quantity included…) and the party receiving it has reason to know of contents (must always open mail…), the party resisting the contract who is asserting Statute of Frauds can be held to the contract unless:
(a) written notice of objection to its contents is given within ten days after it is received (safe guard)
 (3) Other Exceptions: A contract which does not satisfy the requirements of subsection (1) but which is valid in other respects (consideration, mutual assent, etc.) is enforceable
(1) general picture of reliance: specially made goods  if the goods are to be specially manufactured for the buyer and are not suitable for sale to others in the ordinary course of the seller's business and the seller, before notice of repudiation is received and under circumstances which reasonably indicate that the goods are for the buyer, has made either a substantial beginning of their manufacture or commitments for their procurement;  or
(2) if the party against whom enforcement is sought admits in his pleading, testimony or otherwise in court that a contract for sale was made but the admission must contain quantity provision 
(3) with respect to goods for which payment has been made and accepted or (goods) which have been received and accepted.
· acceptance:  taking control over goods; e.g. left on doorstep(take them inside; e.g. owning a store(placing goods for sale with price tag; 
· payment: e.g. cashing a check, not just having a check placed in one’s hand) logic:  if person has received performance and taken advantage/the benefit of the performance
c) Requirements Applied:
i) Hypo:  Oral K:  buyer wants to back out of oral K and doesn’t want a $500 power saw; contract itself is unenforceable because oral BUT Buyer sent signed letter saying “I no longer want the  $500 power saw that I purchased from you.” 
ii) Irony: This letter satisfies Statute of Frauds and seller can enforce the contract against buyer 

(1) Requirements applied:

(a) Writing

(b) Signed by party against whom enforcement is sought 
(c) Sufficient to demonstrate contract for sale was made “that I purchased from you”

(d) Quantity: “the power saw” indicates quantity: 1
d) Modified Contracts: Two Step Process
i) Step One: ask, Does the latest edition (modified version) fall within the statute of frauds?  
ii) Step Two:  If latest version is within the statute of fraud and is oral(ask whether earlier written version falls within statute of frauds “passing through doctrine” documentation of the pre-modified contract will support the enforcement of the modified contract; however courts are divided on this point!  Examples we have considered  do not include adding a major term; Do not consider terms that materially alter unless argument can be made that not the same contract at all 
(1) Courts Divided/Split! Examples:
(a) In re Arb between Arcadia Company & Irving
(b)  NY statute: arb provision needs to be in writing; original written version contained arb provision (under statute of frauds); orally modified employment contract (but modified only by an extension of time-6 months); dispute arose after oral modification( Held: arb provision passed through oral modification because original version was written and under the statute of frauds
(2) Hypo: contract to clean office building; written contract signed by both parties for 6 months, contains all essential terms; orally modify contract for next two years (
(a) Parties get into dispute:  is oral agreement enforceable (satisfied statute of frauds)

(b) Some courts:  unenforceable(passing through doctrine because earlier written contract( same thing except for contract; can merge the two and can use the earlier written contract as basis for enforcement
5) Reliance on oral contract; courts split! 
a) Whether reliance is recognized by the Statute of Frauds:
i) Reliance defined:
(1) Going ahead and starting to perform anyway or refraining from buying substitute (not just part performance)
(2) Contract becomes enforceable
(3) Detrimental reliance required (not necessarily unconscionable injury)
ii) Arguments against:
(1) only exceptions to be recognized are the ones to be listed in this section 2-201, which does not include reliance  (1) “Except as otherwise provided in this section”
(2) e.g. Ozier v. Haine: allowing reliance would destroy the purpose of the statute of frauds
iii) Arguments for: 
(1) U.C.C. itself mentions that estoppel should apply:  § 1-103 estoppel listed as a general supplement 
(2) Example of courts that recognize reliance:  
(a) Monarco v. LoGreco; (Cal.2d, 1950) Father orally promised stepson interest in land in will encouraged stepson to move in and work on farm; stepson gave up opportunity to acquire land elsewhere, get an education, etc. father changed will and left to grandson
(i) Requirements for reliance applied:
1. Reliance reasonable to promisor: father encouraged step son to move in and give up opportunities; reliance reasonable to promisee: his family not a stranger; stepson relied to his detriment; last requirement not necessary; injustice(if not some relief…?
(ii) Unjust enrichment as alternative ground for enforcement (doesn’t always apply)/ Requirements Applied

1. Father enriched; At step-son’s expense; Unjust to let father or testators retain gift; Not a gift (knew step son would be will ed farm)
(b) Halstead v. Murray; settlement agreement negotiated by attorney but was unsigned by party; court goes beyond what other courts would allow in not requiring party to sign because attorney’s special relationship with clients with respect to settlement negotiations; minority
Limiting the Enforcement of Contracts/Preventing Unfairness
1) Capacity: 
a) Intoxicated (Lucy standard) “drowned reason, memory and judgment”
b) Infancy: can disaffirm  after “reasonable” time after reaching age of majority
i) Must return fruits of contract (e.g. can be hubcaps; whatever is left of car in his/her possession)

ii) Adult can not disaffirm even moments after contract signed 
iii) Exception:  

(1) Necessity 

(a) E.g. housing, but courts disagree; don’t count on anything being a necessity!
(2) upon reaching age of majority voluntarily offers to pay ( new enforceable promise
(3) education loans
iv) Kiefer, 1968 married, emancipated infant bought car a few months short of 21st birthday; signed agreement asserting he was 21; buyer had problem with car(disaffirmed contract 
(1) Held: for minor; general purpose to protect minors; any change in age should be done by leg 
(2) Puzzling: court does not recognize fraud; lie was part of entire document(maybe minor can disaffirm entire document and lie as well
c) Mental Incapacity
i) Ortelere; P’s wife was teacher who retired because a mental breakdown; she changed retirement benefits to get maximum monthly allowance with the consequence that her beneficiaries would not receive the principal when she died; P trying to void modification 
ii) Only person under disability (or agent for that person) can disaffirm
iii) Dissent:  she understood, asked detailed questions; extra money might have been a necessity 

iv) Standards: NY Rule Restatement § 15 
(1) He is unable to understand in a reasonable manner the nature and consequences of the transaction (“traditional” cognitive test) OR
(2) Incapacitated party is unable to act in a reasonable manner in relation to the transaction and the other party has reason to know of her condition (unable to control his conduct even though his cognitive ability seems unimpaired, e.g. alcoholic unable to act in a reasonable manner even though she knows she shouldn’t drink, can’t help it…)
v) Cundick v. Broadbent, (10th Circuit, 1967)
(1) P sold property for less than one half of actual value(testimony from neurosurgeons as to mental incapacity
(a) Court applies cognitive test to determine mental capacity; months long transaction; not unconscionable(price was raised twice; unlikely that P was “utterly incapable” of transacting business affairs (very high standard)
(2) Kniffin says not a rationale decision

2) Unconscionability:  extreme unfairness; unfair enough to shock the conscience of the court; line differs(court has discretion whether to refuse to enforce, to modify, etc.
a) Two types: (possible to have both)

i) Procedural:  relates to procedure of forming the contract (holding a gun to someone’s head); unequal bargaining power (bargaining pressure); one person at a greater disadvantage (disparity in education, knowledge of language, etc.)
ii) Substantive:  relates to substance of the contract (terms)
(1) Having one and not the other(
(2) all courts recognize procedural unconscionability alone (if strong evidence)
(3) Split: some courts allow substantive unconscionability to stand alone; other courts say if substantive, must also have some evidence of procedural unconscionability to support it

(a) Stands alone pg 402 “theoretically it is possible for a contract

(b) Can’t stand alone(pg 418
iii) Application:
(1) McKinnon v. Benedict; Wis, 1968 lender suing borrower; borrower promised not to cut down trees or make improvements for 25 years on resort land purchased from loan, but business floundered, sought to build; loan repaid in 7 months inconsideration for $5,000 loaned and lender promised to help with business, etc.; P (lender) suing for breach
(a) Court ruled unconscionable(would not grant specific performance, but still a contract; in theory P could still sue for money damages; Kniffin says inappropriate 
(b) Substantive:  public policy against restricting the use of land (huge concession on part of borrowers for 25 years) inadequate consideration($5,000 (which they repaid) with feeble attempts at “helping” with business (two factors: repaying contract right away v. feeble attempts at help(viewed retrospectively; supposed to evaluated at the moment of formation)
(c) Procedural:  disparity between business experience but not all courts would disagree; unequal bargaining power(necessity in borrowing money (most courts would disagree with this reasoning)
iv) DISCRETIONARY! § 2-302 Unconscionable Contract or Clause (same in common law-not just for sale of goods)
(1) If the court finds as a matter of law that contract is unconscionable, court may (at court’s discretion)  refuse to enforce contract or may enforce remainder of contract without unconscionable clause as to avoid any unconscionable result 
(2) Tuckwiller v. Tuckwiller; Missouri; 1967 P promises to care for sick aunt in consideration for willing farm to her; before beginning care, aunt dies before changing will(caretaker sues for specific performance; 
(a) Substantive issue:  receiving farm in exchange for not doing anything
(i) But not unconscionable(look prospectively (look only at moment of formation), not retrospectively, no imbalance, no indication that she would die soon
(3) Black Industries;  P is middleman between buyer and seller D is manufacturer and seller; buyer would buy goods from P who got them from D; buyer would then sell to government; D refused to supply parts and made argument that K was unconscionable because violated federal war profiteering statues; but P not directly selling to government; seller found out after the fact about enormous profits; not unconscionable:
(a) Substantive:  unequal consideration is OK
(b) Procedural: dealing at arm’s length without fraud
(4) Judge in dissent tries to argue that prenup given the night before a wedding day might be substantive unconscionability 
b) Duress and Preexisting Duty Rule
i) When you find one, you are likely to find the other
ii) Duress: overreaching (v. arm’s length); voidable by the victim:
(1) Impermissible pressure exerted by one party over the other either during the initial bargaining, or, as is often the case, during the attempted renegotiation of an existing deal
(2) Standard of duress by one court: restraint or danger, either actually inflicted or impending, which is sufficient to overcome the will of a person of ordinary firmness (reasonable person)
(3) the party making the claim was forced to agree to it by means of a wrongful threat precluding the exercise of his free will
(4) One Requirement:  party must show reasonable resistance under the circumstances
(a) E.g. gun to head; not resisting would still be reasonable 
iii) Pre-existing Duty Rule: 
(1) The performance of a legal duty by the promisor which is neither doubtful nor the subject of an honest dispute, is not consideration
(2) Not consideration to promise to do what a party already has a legal duty to do
(3) U.C.C.  2-209 has abolished preexisting duty rule; 
(a) Legal duty can be contractual, statutory, etc. e.g. landlord has duty to keep exits of building open; landlord promises to clear entrance upon payment from tenant; no consideration because landlord already had a legal duty (not contractual duty); also duress if only exit of the building
(b) Alaska Packers; 9th Circuit; 1902; workers stopped work unless they were given higher rate; employer agreed because no other workers available (implication that no reasonable resistance was possible); no consideration given to get larger amount of money; implied duress: “extortion”
(c) Ways of overcoming the preexisting duty rule: 
(i) Statutes in some states have cancelled the pre-exiting duty rule: 
1. U.C.C. § 2-209  modification ok with no new consideration, 
a. must meet the test of good faith(the extortion of a “modification” without legitimate commercial reason is ineffective as a violation of the duty of good faith (duress)
2. NY Statute: Written agreement for modification or discharge; 
a. An agreement, promise, or undertaking to change or modify or to discharge  in whole or in part, any contract, obligation, or lease, or any mortgage or any other security interest in personal or real property, shall not be invalid because of the absence in consideration, provided that the agreement…shall be in writing and signed by the party against whom it is sought to enforce the change, or by his agent; more strict than U.C.C., requires modification be in writing
(ii) New Consideration: if both sides give new consideration ok to modify contract (must be more than token); e.g. if workers had agreed to work longer, etc.
1. Finding new Consideration: DeCicco v. Schweizer; NY 1917 ; engagement as an enforceable contract; father of the bride promised payments to groom as a promise not to break engagement in exchange for payments; Cardozo found consideration in giving up right to join with bride to rescind contract 
(iii) Rescission: Parties mutually rescind before they make a new one (second contract: each party relieved of duty-mutual consideration); e.g. 332 Schwartzreich: both parties tore off signatures and made new contract (third contract) for higher salary rate; possible duress? Worker implying that he would quit job upon receiving better deal elsewhere; need more facts 
1. different ways to rescind:
a. tear off signatures

b. destroy document

c. State in new contract (i.e. wills)
d. If not covered by statute of frauds: orally, but risky 

2. Minority view: rescission happens automatically upon modification: “implied rescission”
3. Alternative if no minority rule(no consideration for new contract YET:
a. Waiver: minority view conscious relinquishment of a known right; P intentionally and voluntarily yielded contract right
4. Majority: might always have to recognize a waiver: implied relinquishments of rights every time would abrogate render pre-existing duty rule

iv) Economic/Commercial Duress:  invokes requirement of reasonable resistance

(1) Two Requirements for Demonstrating  Reasonable Resistance in Business Context:

(a) Substitute suppliers: to make reasonable effort to find substitute goods; 
(i) i.e. purchaser canvassed list of 10 reliable suppliers; no need to go beyond reliable list could have ruined rep with Navy, cancellation clause, liquidated damages clause

(b) ordinary remedy of suing for breach would not be adequate 
(i) e.g. Austin v. Loral Corporation; purchaser claiming to be victim of duress; contract to build something for the Navy; hired seller for first bid to purchase parts at a certain price; later asked for bids for a second group of parts; seller said wouldn’t sell any parts unless buyer retroactively agreed to raise the price under original contract under threat of stopping delivery of all parts; buyer looked around for substitute suppliers, then caved in; once the first contract was satisfied(buyer only offered payment of original price

v) Undue Influence: a watered down version of duress
(1) Characteristics of excessive persuasion

(a) Insistence upon making a contract at/when: odd time of day, odd location, absence of third party advisors, statements that no time to consult 3rd parties,
(i) E.g. Doctor persuades an elderly, sickly patient to sell a car for half of its worth; someone who wants to stay in good relation with his/her doctor feels pressure to sell car for much less than it is worth
(ii) Odorizzi v. Bloomfield School District; Threat to dismiss teacher and publicize his arrest for homosexual acts; did resign and brought action because not required for him to resign

(2) Settlements not undue influence

(a) Requirement: must be a “disputed” claim (“unliquidated” claim); 
(i) “between the goal posts” some courts say that settlement must fall between disputed claims
(b) invokes preexisting duty rule(if parties agree on certain amount to be paid on a contract; no contract to pay different amount
(i) Contract for wheat; “18 cents per bushel and perhaps more”(disputed claim
(c) Forcing a settlement with a “payment in full check” 
(i) most commonly occurs where person who has a right to receive money and needs the money, but he or she can not wait years to litigate; 
(ii) Courts allow(settlement by “payment in full check” but must have clear offer; 
1. offer of settlement NOT clear; need possibly a separate letter explaining the offer. 
a. e.g. Mechanic owed $1200; payee sent $1000 and typed on check: “if you cash this check, you will have agree that this is a payment in full” or you have accepted my offer of a settlement of our claim of $1,000; probably not a clear offer….
i. Even though mechanic cashed check(still had right to remaining balance owed; no clear offer:  payee only typed on check, no separate letter
(d) Splits!
(i) Whether people can protect themselves from settlement in full checks by writing “all rights reserved” or “settlement not accepted” and proceed to cash check
1. some courts will; public policy of accepting policy
2. safest thing is not to cash the check
a. e.g. woman who did not cash check for lesser pension amount(just the smarter way to go
c) Misrepresentation/Concealment
i) Intentional/Fraud

(1) Intention to deceive 
(2) Must concern material, significant element of the contract
(3) Victim shows justifiable reliance on misrepresentation (same elements for ordinary reliance)
(4) Consequences:

(a) Choice of remedies: money damages or rescind; unpredictable as to what people will ask for as a remedy
ii) Unintentional/Innocent

(1) Must concern material significant element of the contract
(2) Victim show justifiable reliance on misrepresentation
(3) Consequences:

(a) only rescission
iii) Bare/complete  nondisclosure (not misrepresentation
(1) Policy:   encourages due diligence by buyer

(a) Split( other courts criticize Swinton “we are certain that Swinton does not  represent our sense of justice”  NJ; nondisclosure not a meaningful distinction; split not limited to sales of real estate
(2) Swinton v. Whitinsville; (Ma, 1942); buyer bought house infested with termites, buyer never made an inquiry or investigation; seller made no false statement to the buyer; only silence; 

iv) Partial Disclosure:  Once a person discloses part of the truth, must disclose whole truth(intentional deceit if partial truth; must be full nondisclosure
(1) Kannavos v. Annino; (Ma, 1969) seller sold house that was converted into 8 apartments in full knowledge that multi residence house violated zoning law; advertisements and statements implying that residence could be used for apartment

(a) Once a person discloses part of the truth, must disclose whole truth(intentional deceit if partial truth; must be full nondisclosure
(i) Material element of the contract; reliance by the buyer; but prudent buyer would hire a lawyer; buyer could have gone to town, no need for expert as in termites case; court balances two claims; misrepresentation by the seller outweighs buyer’s negligence or lack of due diligence; (half truth(bound to do more, failing to do so(misrepresentation)
v) Expert Knowledge: note someone with expert knowledge is permitted to remain silent, true even in states that reject complete nondisclosure; i.e. art deal, etc.
(a) policy: counter incentive to get educated if forced to disclose expert knowledge 

vi) Generally statement of misrepresentation must be one of fact, not opinion or “puffing”
(1) “This property is worth every penny” puffing
(2) “This property has central air-conditioning” fact
(a) Vokes v. Arthur Murray Inc.; (2nd District, FL, 1968); dance student bought multiple dance classes, 2300 hours for $31,000; alleged dance studio made misrepresentations which induced her to make multiple contracts

1. special FL rule:  statements of opinions is misrepresentation, parties not dealing at arm’s length; not a special relationship, such as doctor-patient, duty to disclose

(ii) most courts: no misrepresentation because opinion or reliance not reasonable…

1. but possible procedural unconscionability :  more than just an opinion; misrepresentation of facts; shading over into facts “couldn’t here musical beat”  but “talented”

d) Unconscionability and Adhesion Contracts: 
i) form contract that is widely used in a particular industry; signifies a standardized contract, which, imposed and drafted by the party of superior bargaining strength, relegates to the subscribing party only the opportunity to adhere to the contract ore reject it
ii) Reminder: procedural unconscionability and substantive unconscionability(procedural can stand alone without looking at fairness of terms
iii) The use of a form contract does not of itself establish disparity of bargaining power

iv) courts traditionally have reviewed with heightened scrutiny the terms of contracts of adhesion, form contract offered on a take-it-or-leave it basis by a party with stronger bargaining power to a person to a party with weaker power

v) Limitations of Liability/Exculpatory Clauses

(1) O’Callaghan v. Waller & Beckwith; (Ill. 1958); exculpatory clause in lease; tenant fell and injured herself;  clause as valid and enforceable despite policy concerns of the dissent;

(a) Dissent represents current majority:  clause void as against public policy; determining public policy:  forcing people to adhere to contracts for which the could not bargain; 

(b) Also could say procedural (or substantive) unconscionability

(i) Shelter is indispensable for the physical well being of tenants; that they have nothing even  approaching equality of bargaining power with landlords and no free choice whatever in agreeing to the exemption, since they will be confronted with the same clause in other form leases if they seek shelter elsewhere; also housing shortage
(ii) Most states have enacted statutes stating exculpatory clauses in leases are invalid 

(iii) Unscrupulous lawyers still put in exculpatory clauses hoping tenants won’t know they are enforceable to deter suits

(2) Bailments: limitation of liability for coat check stub(no contract; no offer clearly made
(a) Bailee must at least show that it has given adequate notice of the special contract and that it has received the assent thereto of those with whom it transacts business 

(i) E.g. golf course attempted to limit liability(yes contract, but no clear terms; reasonable offeree would not know that these are the terms offered 
(3) Graham v. Scissor Tail; (Cal.1990); stipulation in contract required arbitration to be mediated by the union rep; which was unconscionable because arbitrator was presumptively biased in favor of one party; not good law anymore see pg 417
(4) Warranties:  Express or Implied
§ 2-314. Implied Warranty:  Merchantability;  Usage of Trade.

(1) Unless excluded or modified (Section 2-316), a warranty that the goods shall be merchantable is implied in a contract for their sale if the seller is a merchant with respect to goods of that kind.  Under this section the serving for value of food or drink to be consumed either on the premises or elsewhere is a sale.

(2) Goods to be merchantable must be at least such as

(a) pass without objection in the trade under the contract description;  and

(b) in the case of fungible goods, are of fair average quality within the description;  and (fungible=interchangeable)
(c) are fit for the ordinary purposes for which such goods are used;  and

(d) run, within the variations permitted by the agreement, of even kind, quality and quantity within each unit and among all units involved;  and

(e) are adequately contained, packaged, and labeled as the agreement may require;  and (packaged crackers should arrive in tact, not in crumbs)

(f) conform to the promise or affirmations of fact made on the container or label if any. 
(3) Unless excluded or modified (Section 2-316) other implied warranties may arise from course of dealing or usage of trade.

§ 2-315. Implied Warranty:  Fitness for Particular Purpose.

Where the seller at the time of contracting has reason to know any particular purpose (e.g. Hennisson using a steering wheel for driving a car safely) for which the goods are required and that the buyer is relying on the seller's skill or judgment to select or furnish suitable goods, there is unless excluded or modified under the next section an implied warranty that the goods shall be fit for such purpose.

§ 2-316. Exclusion or Modification of Warranties.

(1) Words or conduct relevant to the creation of an express warranty and words or conduct tending to negate or limit warranty shall be construed wherever reasonable as consistent with each other;  but subject to the provisions of this negation or limitation is inoperative to the extent that such construction is unreasonable.

(2) Subject to subsection (3), to exclude or modify the implied warranty of merchantability or any part of it the language must mention merchantability and in case of a writing must be conspicuous (need not be in writing), and to exclude or modify any implied warranty of fitness the exclusion must be by a writing and conspicuous.  Language to exclude all implied warranties of fitness is sufficient if it states, for example, that "There are no warranties which extend beyond the description on the face hereof."

(3) Notwithstanding subsection (2)

(a) unless the circumstances indicate otherwise, all implied warranties are excluded by expressions like "as is", "with all faults" (blanket terms) or other language which in common understanding calls the buyer's attention to the exclusion of warranties and makes plain that there is no implied warranty;  and

(b) when the buyer before entering into the contract has examined the goods or the sample or model as fully as he desired or has refused to examine the goods there is no implied warranty with regard to defects which an examination ought in the circumstances to have revealed to him;  and

(c) an implied warranty can also be excluded or modified by course of dealing or course of performance or usage of trade.

(4) Remedies for breach of warranty can be limited in accordance with the provisions of this Article on liquidation or limitation of damages and on contractual modification of remedy (Sections 2-718 and 2-719).

§ 2-719. Contractual Modification or Limitation of Remedy.

 (2) Where circumstances cause an exclusive or limited remedy to fail of its essential purpose, remedy may be had as provided in this Act.

(5) Warranty of Fitness for a Particular Purpose
(a) Henningson v. Bloomfield Motors; exculpatory clause; standardized warranty form stated car dealer only liable for replacement of defective parts; courts found unenforceable(
(b) Procedural unconscionability(no bargaining power on behalf of the buyer; no arm’s length negotiating
(c) Reasonable reader would think it referred only to warranty as to replacing parts not something that would describe them of compensation if injured; didn’t even call attention to it
(i) Language and type (font) were inconspicuous
(d) Sense of justice
(e) “Against public policy”: something that tends to the injure to the public in some way 
vi) Forum Selection Clause
(1) Court will uphold provided no “overreaching”
(a) Carnival Cruise Lines, Inc. Shute; (US, 1991); passengers on cruise line fell and sues Carnival for negligence; sued in Washington; forum selection clause specified in Florida 
(i) DISSENT:
1. Substantive Unconscionability: expense and distant litigation 
2. Procedural Unconscionability: adhesion contract(probably unequal bargaining power; did not discover forum selection clause until nonrefundable tickets were paid for 
vii) Installment Sales and Extension of Credit
(1) Dragnet clause; cross-collateral clause: unconscionable at the time K was made
(a) Williams v. Walker-Thomas Furniture; (Court of App, D.C., 1965); Store reallocated payments so that nothing was completely paid off; then could repossess items(Dragnet clause; cross-collateral clause; extremely unfair(substantive unconscionability
(b) U.C.C. enacted, but not yet in effect(cite common law; court says don’t need legislature to say what is unfair
(i) Suggesting that if terms are unfair enough(something could be wrong with the procedure of making the contract; little bargaining power ( link to rancher case selling ranch for more than ½ (suggests mental incompetence); not a rule of law, technique that courts have used
(ii) Most courts reject paternalist argument; freedom to contract regardless of financial status; distinction between luxury items and necessary items not applicable
(iii) No guidance to lower court as to what remedy: whole contract unenforceable; perhaps reallocate payments
(2) Price Unconscionability
(a) Jones v. Star Credit Credit Corp.(NY, 1969) Retail value of fridge $300; actually sold for $1,200 with insurance, etc. ; substantive unconscionability(demonstrates procedural unconscionability
(b) Relief: limiting the term; one type of remedy listed under the U.C.C. and the common law; court is changing the price term, keep the freezer; but could have asked for rescission(everything is UNDONE(UNENFORCEABLE; 
viii) Arbitration Clauses
(1) Armendariz v. Foundation Health; (Cal. 2000); employment contract and arbitration agreement; wrongful termination cause of action; arbitration clause:  expressly limited damages; back pay only(not future pay which is a common and substantial remedy under wrongful termination claims;
(a) Substantive: unfair clause; hint of procedural (employees had to sign)

(b) Remedy:  whole arbitration agreement as unenforceable (went to the scope of the arbitration requirement, no single provision which could be severed (U.C.C. remedy court may refuse to enforce a particular term(sever that term)

e) Illegality: void Ks
i) Why not enforce illegal contracts: 

(1) Public must respect the dignity of the court

(2) Courts do not want to get involved in illegal activity
ii) Two ways:

(1) Statutory: E.g. placing a bet on a horse race which violates a statute(courts will not enforce
(2) Public policy: not illegal by statute, but should not encourage behavior which will encourage violations of the statute (i.e. manufacturing and selling bongs)
(a) Remoteness: Courts must look at how remote the illegality is from the K itself ( to prevent people from doing something too closely related to the actual illegality; must be a direct connection closely related; whether the K is so integrally related to the agreement, arrangement, or combination that is illegal, that its enforcement would result in compelling part of the precise conduct made unlawful by the statute
(i) on citing public policy:  whether a K violates public policy necessarily involves a degree of subjectivity; court cautious in citing public policy reasons to nullify otherwise enforceable Ks; “public policy is an unruly horse, astride of which you are carried into unknown and uncertain paths
(ii) Manufacturing products to be used in illegal activities: E.g. Bovard v. American Horse Enterprises; (3rd District, 1988) seller transferred business that manufactured legal drug paraphernalia, buyer never paid; sell not compensated
1. statutory provisions relate to public policy:  public policy against the manufacture of drug paraphernalia implicit in the statute making the possession, use, and transfer of marijuana unlawful.
(iii) Commercial bribery: getting K through bribery of agent of the resisting party (seller bribes buyer’s purchasing agent to buy goods from the seller); If K is too close to the illegality(K would never have existed but for the bribery
1. even if K not procured through bribery but if performed through bribery, counts as direct connection closely enough related to illegal conduct
(iv) Activities not illegal, but public policy concerns 
1. type and purpose of license: whether purpose of licensing requirement is to raise public revenue, and not the protection of the public’s welfare, health, morals, and the like(a claimant’s want of a license is generally not a bar; is the purpose of the license for regulation (i.e. fishing license: for revenue to control fish population or for welfare: environmental concerns?)
2. unclean hands: Not an illegal situation mostly when someone is seeking specific performance; unsavory claims and claimants; “he who seeks equity, must do equity”  must “come in with clean hands” i.e. dishonesty court MAY not give specific performance

a. i.e.  sports agent convinced amateur athlete to secretly sign for professional team so the player could still play in the college bowl game; later player sought to go to new team; court refused to enforce sport’s team’s K;  immoral to sign up secretly 

(v) Covenants not to compete: courts will not automatically enforce; some states prohibit employment contracts with covenant not to compete 
1. Public Policy: strong public policy against restricting individual’s livelihood 

2. Standard is reasonableness Considerations:

a. Employee’s Interest: K must not impose undue hardship

b. Employer’s Interest:  K’s terms are no greater than is required for the protection of the employer, re: harmful impact of competition
c. Public’s Interest:  i.e. Dr. who goes to work in small, isolated town, where there are not other doctors around; public health interest for doctor NOT to practice elsewhere

3. Three Factors in Assessing Reasonableness:

a. Geographical Reach: i.e. five miles reasonable; “anywhere” always unreasonable
b. Length of Time: i.e. 3 years may be unreasonable; “forever” is always unreasonable (however one case said if employee had not yet grown up in the practice...was ok)
c. Subject Matter: practice may be too broad; i.e. if company prohibits any engineering practice; where company is only involved in electrical engineering; but limiting vet’s practice to small animals may be OK;
4. Remedy if found to be unreasonable:  court may modify contract to bring within scope of reasonableness
a. Problems/Concerns with rewriting Ks Split!
b. Majority: Allowed to modify; i.e. CAB: court changed from 3 years to 1 year; changed scope: too broad but no need to modify because they all lived in same are but what if they move)?
i. Minority within majority: Blue Pencil: Restrictions for modification: can’t add new words, can only strike words; standard for what is left: must be grammatically correct

c. Minority: “all or nothing” Or throw it all out

(b) Drawing the line: sale is lawful but buyer intends to do something illegal: Degrees of involvement; K to sell alcohol and buyer planned to sell them in another state; speculative illegality activity may never occur (only “planned”)

(i) BUT some force in enforcing distinctions for “smuggler’s liability”: whether the seller facilitated smuggling through packaging, etc. 
(c) Courts generally do not give restitution: hands off(leave the parties where we found them
(i) Exceptions:

1. if one party is less at fault; not en pari delicto (equally at fault); party at less fault MAY get restitution 

a. considerations:  culpability, bargaining power, knowledge of the parties to the K

i. i.e. less at fault if trying to trying to protect one’s self or one’s family, e.g. person fleeing German army during WWII, bribes Portuguese official for visas; official took the money and ran; person tried to enforce illegal bribery K; got restitution because less at fault

b. Forfeiture that is disproportionate in relation to the contravention of public policy involved, Restatement 2d § 197
i. i.e. substantial forfeiture on one party while unjustly enriching the other
ii. “Forfeiture”: not getting the consideration that you were promised even though your performed your part of the K

REMEDIES for Breach of Contract:
· Money Damages
· Specific Performance
· No punitive damages for breach 
· Some courts:  fraudulent conduct OR independent tort that is sufficiently outrageous
· “Full Compensation”: just an ideal
· Lawyer’s fees (vary) (not able to cover); Stress, etc.

A.  Money Damages for Breach of Contract: 

Fundamental Assumptions made by the courts in enforcing promises:

1) Focus on the victim of the breach; focus on compensation not punishment for breach

2) Relief should protect promisee’s expectations and put him in the position in which he would have been had the contract were performed

3) Maximize advantages for everyone; damages should make someone better off without making some other unit worse off “efficient breach” with compensation

4) Predictability/Uniformity 

I. Expectation Damages: as if contract were performed; P given “benefit of the bargain” or expectation damages; put the aggrieved party where he/she expected to be; normally larger than reliance damages because a contract is meant to put promisee and promisor in a better position; the NORM; there is a burden on court to explain any departure from the norm of giving expectation damages; e.g. Sullivan
a. 6 units (value of promised nose [10]-value of disfigured nose [4])
II. Reliance Damages:  reimburse victim for out of pocket expenses:  bring back into position if never made the contract 2 units;  e.g. hospital fees, transportations, etc. 
a. (value of nose before [4]-value of disfigured nose [2]); out of pocket expenses (not from breaching party);

III. Restitution Damages:  giving back to the victim a benefit that had been bestowed on the D; comes from breaching party; surgeon’s fee
1. D received a benefit; Benefit was at the P’s expense; Unjust to allow D to retain the benefit without returning it to the P; Benefit was not intended as a gift/D was giving an exchange for something; no one should be able to force somebody else to pay for a benefit that they didn’t ask for “intermeddler”
I. sale of goods: expectation damages for breach
1) Buyer MAY procure substitute or cover goods in the event of breach

a) Requirements for Cover:  U.C.C. 2-712
i) Making in good faith (honesty)
ii) without any reasonable delay (market price can fluctuate greatly)
iii) in reasonable substitution of contracted goods (must be of a similar quality)
iv) Remedy:
(1) COVER PRICE FORMULA: Diff between cost of cover and contract price + incidental + consequential damages - any benefit seller gained as a result of the breach
b) 2-713 Remedy for breach when buyer does not cover: Buyer is not required to cover and is still entitled to damages even if didn’t cover (incidental damages) using market formula: 
i) MARKET PRICE FORMULA (difference between market price when the buyer learned of the breach-contract price - any benefit seller gained as a result of the breach)
ii) Price when “learned of the breach”:  reasoning( treat buyer as if he/she would cover; price when learned of the breach is normally the point in time when the buyer would cover
(1) Why should someone who did not cover get damages under the market formula?
(a) Contract rights are valuable rights(can buy and sell/transfer contract rights
2) Can also recover incidental and consequential damages: 
a) U.C.C. 2-715; Incidental Damages and Consequential Damages:  
i) Incidental: tangential/related expenses; not the main element of damages; transportation, etc.
(1) (1) Incidental damages resulting from the seller's breach include expenses reasonably incurred in inspection, receipt, transportation and care and custody of goods rightfully rejected, any commercially reasonable charges, expenses or commissions in connection with effecting cover and any other reasonable expense incident to the delay or other breach.
ii) Consequential:  indirect/chain reaction damages; not the direct result of the breach; based on forseeability as of the time of making the contract 
(1) (2) Consequential damages resulting from the seller's breach include:

(a) any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise;  and
(b) injury to person or property proximately resulting from any breach of warranty
II.  Cases:
Laredo Hides v. H & H Meat Production Company
1) Written contract b/t B and S for a certain stated price to buy hides; B had contract with third party T (tannery); B’s check on route for payment; S suddenly required payment within hours (ultimatum); S cancelled contract; refused to deliver hides; B covered hides to satisfy contract with T paid significantly more, incurred additional costs

2) Given expectation damages based on breach (cover and incidental damages)

3) Buyer had not yet paid for the undelivered cow hides(not seen as material by the court.
Sullivan v. O’Connor

1) Court refused expectation damages;  Rationale: 
a) Patient v. doctor contracts are “suspect” call for caution
i) Public Policy Issues: Contemplating recognizing or not recognizing patient doctor contracts
(1) Not recognize: Doctors reluctant to attempt defensive medicine; e.g. ordering too many tests
(2) Recognize:  encouraging quacks! Too optimistic and luring in patients based on unrealistic expectations
b) Doctor wasn’t found negligent; this is the MINORITY VIEW:  Most courts would argue whatever the expectation is, that’s what they will give; tort concepts do not apply in contract law; look at promise and performance; negligence is irrelevant
c) Fee paid was disproportionate to the expectation damages also a MINORITY VIEW  : 
d) Speculative to put a value on expectation (does happen in torts cases) but they do quantify the worsening and the pain and suffering (she expected the first two surgeries)
2) Instead gave reliance Damages:
a) Out of pocket expenses; travel and expenses
b) Worsening of her condition
c) Pain and suffering (difficult to quantify); court only grants recovery for third surgery because P waived damages to the first two
3) And restitution 

a) Doctor’s fee
B. Specific Performance: Requirements
1) Money damages not adequate to put aggrieved party in the position he/she expected to be in if the contract had been performed; 
a) no substitute out there; 
b) market price not helpful/available;
i) uniqueness is not a necessary component; 
(1) e.g. Eastern Rolling Mill:  scrap metal purchase; mill promises entire output of scrap metal over next 4 years price based on market price; seller breached; Buyer granted specific performance because price was not set and output was not set; was based next 4 years.
2) Would not involve too much supervision by the court 

3) Terms of contract are clear and objective enough that the court can write a clear order of specific performance; e.g. court would not require something to be done “skillfully” too subjective
a) Rationale: penalty can be very severe; contempt of court; don’t want people mistakenly not performing specific performance injunction
4) Would not require two antagonistic individuals to associate with each other; involuntary servitude

5) Contract to buy land often specific performance granted; based on common law; land though to be so important and each plot of land to be unique 

C. Alternative dispute resolution: Arbitration
1) Disadvantages of Arbitration:
a) In most cases can not appeal arbitrator’s decision; decision can be enforced by the court
i) Exceptions: bribed; drunk
b) Arbitrators not required to give reasons for decisions
i) Procedure more flexible; 
2) Advantages:
a) Much faster decision 
b) Can choose experts in the field to handle complex claims

c) Procedure more flexible rules of evidence meant to be just
Leave it to the legislature 


Clearly done by statute: internal revenue code


Some common law, some statutory(overlap; it is arguable whether court should handle dispute or leg


Argument for courts to handle: can take a long time for leg; no obligation to deal with any particular issue (except budget); court is obliged; court still deciding even when “leaving it to the leg” 

See below
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