CONTRACTS


CONTRACTS
REMEDIES FOR BREACH
SPECIFIC PERFORMANCE
· requirements
· 1.  money damages are not adequate to give expectation
· UCC § 2-716(1) – Specific performance may be decreed where the goods are unique or in other proper circumstances.
· therefore common law and sale of goods
· however, uniqueness is not the sole basis for the remedy
· typically contracts to purchase land are given specific performance because money would not be an adequate remedy because land is unique
· calculation of damages would be impossible or too difficult
· Laclede v. Amoco Oil
· extreme difficulty or impossibility of obtaining cover.  

· mere extra expense for cover does not justify specific performance
· 2.  specific performance must be such that it wouldn’t require too much supervision by the court
· Northern DE v. E.W. Bliss – taking too long for Δ to complete the job, and Π wanted to compel Δ to hire more employees to finish the job faster
· court held that there could not be specific performance
· order of specific performance cannot be inadequate
· typically contracts for breach of a personal service contract are not given specific performance
· the court cannot compel someone to sing/paint/act, etc.
· 3.  terms of the contract that is being enforced need to be clear enough so that the court can declare a clear decree of specific performance
· e.g. K specified that a particular person would run the company “well and effectively” – too vague and impossible to determine breach
· 4.  the courts do not enforce antagonistic individuals to work together 
· never an issue for a jury – the court has sole discretion – laws of equity
· money damages, however, is the preferred remedy
· REPLEVIN

· UCC § 2-716(3) – The buyer has a right of replevin for goods identified to the contract if after reasonable effort he is unable to effect cover for such goods or the circumstances reasonably indicate that such effort will be unavailing or if the goods have been shipped under reservation and satisfaction of the security interest in them has been made or tendered. 
· you get the actual item back – no substitutional relief
· remedy at law rather than equitable remedy
MEASURING MONETARY DAMAGES
· RELIANCE – damages that try to put the injured party in the position he would have been in had the contract never been made
· requirements
· (1) reliance was reasonably foreseeable to the person who caused it

· (2) the reliance itself was reasonable

· (3) injustice can be avoided only by giving some relief

· EXPECTATION – damages that put the injured party in the position he would have been in had the contract been performed
· how to measure expectation damages for an aggrieved buyer
· cover formula 
· applied when the buyer purchases substitute goods
· difference between K price and the higher market price
· (cover price) – (original contract price) = expectation damages for buyer
· UCC § 2-711 Buyer’s Remedies in General
· (1) Where the seller fails to make delivery or repudiates or the buyer rightfully rejects or justifiably revokes acceptance then with respect to any goods involved, and with respect to the whole if the breach goes to the whole contract, the buyer may cancel and whether or not he has done so may in addition to recovering so much of the price as has been paid
· (a) “cover” and have damages under the next section as to all the goods affected whether or not they have been identified in the contract
· where the seller breaches, the buyer may cancel, cover and have damages under 2-712
· UCC § 2-712 “Cover”; Buyer’s Procurement of Substitute Goods
· (1) After a breach within the proceeding section the buyer may “cover” by making in good faith and without unreasonable delay any reasonable purchase of or contract to purchase goods in substitution for those due from the seller.
· (2) The buyer may recover from the seller as damages the difference between the cost of cover and the contract price together with any incidental or consequential damages.
· (3) Failure of the buyer to effect cover within this section does not bar him from any other recovery.
· (cover price) – (smaller contract price) = UCC expectation damages
· market price formula
· buyer does not have to cover, and does not have to show why he did not cover – because it is assumed that if he would have covered, it would have been at the market price
· (market price) – (original contract price) = expectation damages for buyer
· UCC § 2-713 Buyer’s Damages for Non-delivery and Repudiation
· (1) Subject to the provisions of this Article with respect to proof of market price, the measure of damages for non-delivery or repudiation by the seller is the difference between the market price at the time when the buyer learned of the breach and the contract price together with any incidental and consequential damages
· (2) Market price is to be determined as of the place of tender or, in cases of rejection after arrival or revocation of acceptance, as of the place of arrival.
· (market price) – (contract price) + incidental/consequential damages = UCC expectation damages
· for either, the court can add on incidental or consequential damages if applicable
· how to measure damages for an aggrieved seller
· substitute performance – resale formula
· difference between contract price and lower resale price
· (original contract price) – (resale price) = expectation damages
· UCC § 2-706 Seller’s Resale Including Contract for Resale
· (1) the seller may resell the goods concerned or the undelivered balance thereof.  Where the resale is made in good faith and in a commercially reasonable manner the seller may recover the difference between the resale price and the contract price together with any incidental damages
· (contract price) – (resale price) = UCC expectation damages
· if resale is made in good faith
· if resale is made in a reasonable manner
· market price formula (no resale)
· (contract price) – (market price) = expectation damages
· UCC § 2-708(1) – Subject to subsection (2) and to the provisions of this Article with respect to proof of market price, the measure of damages for non-acceptance or repudiation by the buyer is the difference between the market price at the time and place for tender and the unpaid contract price together with any incidental damages provided in this article but less expenses saved in consequence of the buyer’s breach.
· (unpaid contract price) – (market price at time and place for tender) = UCC expectation damages
· seller can choose resale or market price formula – what is the purpose of this?
· lost volume measure of damages
· UCC § 2-708(2) – If the measure of damages provided in subsection (1) is inadequate to put the seller in as good a position as performance would have done then the measure of damages is the profit (including reasonable overhead) which the seller would have made from full performance by the buyer, together with any incidental damages.
· only applies if market price formula is inadequate
· (profit seller would have made from full performance) + (incidental damages) = expectation damages
· requirements to recover for lost volume
· (1) seller must have been capable of producing the originally contracted item and the additional volume
· (2) there must have been a 2nd sale made
· (3) seller needs to show that it would have been profitable – that there was a profit yielded if both contract were performed
· cost avoided – typically applied to losing contracts
· FORMULA A
· (K price) – (cost avoided) = damages
· FORMULA B
· (cost expended) + (expected profit) = expectation for partial performance
· OVERHEAD – Vitex Manufacturing v. Caribtex 
· Overhead is normally counted in with gross profits and are recoverable as damages; overhead is fixed and contract nonperformance produces no overhead cost savings, so no deduction for overhead from profits.
· never part of cost avoided
· always part of expected profit
· 2 ways to measure expectation damages – e.g. house built with the wrong kinds of pipes
· cost to complete value – the actual expectation by tearing down the house and installing a new pipe
· when cost to complete would involve economic waste the courts will give diminution value
· 2 alternative methods to describing economic waste
· (1) to demolish a substantially completed structure
· (2) if the price to complete the performance is grossly disproportionate to what is to be gained in value by doing work
· diminution in value – difference in the value of the house with the different pipe
· an injured party who has fully performed an then been refused payment can never recover more than the contract price
· RESTITUTION – damages that compensate the injured party for the benefit he conferred on the breaching party
· requirements
· 1.  Δ received a benefit
· 2.  benefit received at Π’s expense
· 3.  unjust for Δ to retain benefit without reimbursing Π
· 4.  benefit must not be given as a gift
· measured by the benefit conferred to the recipient
· Should the contract price be a ceiling to recovery of restitution damages? – courts are split
· not a ceiling because it would unjust enrichment
· yes a ceiling because expectation of contract was to pay a certain price
· Should expected loss be subtracted from restitution award of damages? – courts are split
LIMITS ON DAMAGES
· AVOIDABILITY
· not allowed to recover loss that can be reasonably avoided
· after someone suffers a material breach, the court will not award damages that were unnecessarily incurred
· e.g. contract to build bridge, and midway through construction of the bridge, the Δ told them to stop working
· Π builder cannot finish the bridge and then compute that into damages
· UCC § 2-704(2) – Where the goods are unfinished an aggrieved seller may in the exercise of reasonable commercial judgment for the purposes of avoiding loss and of effective realization either complete the manufacture and wholly identify the goods to the contract or cease manufacture and resell for scrap or salvage value or proceed in any other reasonable manner.
· identifying the goods to K means proving that the individual item is the exact item in the K
· where manufacturer suffers material breach, normally he should stop work – he can continue only if it is commercially reasonable to complete the job
· FORESEEABILITY
· INCIDENTIAL DAMAGES 

· UCC § 2-715(1) – Incidental damages resulting from the seller’s breach include expenses reasonably incurred in section, receipt, transportation and care and custody of goods rightfully rejected, any commercially reasonable charges, expenses or commissions in connection with effecting cover and any other reasonable expense incident to the delay or other breach.
· UCC § 2-710 – Incidental damages to an aggrieved seller include any commercially reasonable charges, expenses or commissions incurred in stopping delivery, in the transportation, care and custody of goods after the buyer’s breach, in connection with return or resale of the goods or otherwise resulting from the breach.
· CONSEQUENTIAL DAMAGES 
· sellers cannot recover consequential damages
· damages which may be recovered by a party for breach of contract are restricted to those damages which were reasonably foreseen or contemplated by the parties during their negotiations or at the time the contract was executed
· UCC § 2-715(2) – Consequential damages resulting from the seller’s breach include
· (a) any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise; and
· (b) injury to person or property proximately resulting from any breach of warranty
· foreseeability
· must be foreseeable to the person who caused them
· created in 2 different ways
· (1) communicating special circumstances to the other party
· (2) damages that would arise in the natural course of events
· any reasonable person would foresee that this would be the result
· at the time of contracting, not at the time of breach
· consequential damages can only be recovered if they could not reasonably be prevented
· whether the victim of the loss could have done something to mitigate the loss – inability of aggrieved party to cover or otherwise mitigate the damages
· tacit agreement test – MINORITY – not generally accepted
· the extent of liability should be worked out on terms which it fairly may be presumed that the breaching party would have assented to this at the time of contracting
· it must be foreseeable that this type of breach would likely occur and parties have to agree that if this does occur, you will b the one that pays for the damages
· EMOTIONAL DISTRESS
· courts have been reluctant to allow damages for emotional distress from breach of contract
· however, if there are unusual circumstances where it would be foreseeable that emotional distress would occur, then damages for emotional stress will be allowed
· e.g. K between grieving family and funeral parlor
· substitute performance – one that is substantially similar and not inferior to the original performance
· CERTAINTY
· the type and amount of damages must be clear
· if the court cannot clearly calculate damages, the court can give specific performance
· problem for new businesses – either delayed or destroyed by breach and the owner of that breach is asking for lost future profits
· split among courts
· (1) some automatically say no recovery for lost profits of a new business because they are too speculative = and no one could know what they would be
· (2) another group of courts that say if you have enough evidence you might be able to prove what your profits may have been
· subsequent profits of the same business
· if the business has previously existed and has been interrupted you can show past profits
· look for similar business in similar circumstances preferably in the same neighborhood so you can show that they would have earned during the same time period
LIQUIDATED DAMAGES
· damages stated right in the contract in case of breach

· different from punitive damages – cannot be a penalty
· requirements
· (1) at the time of formation of the contract it was very difficult or impossible to predict/compute what damages would be in case of breach
· (2) the amount of damages itself would be a reasonable amount
· courts look at whether the amount of liquidated damages is reasonable when viewed either at the time of contracting or at the time of the breach
· makes it easier to get liquidated damages
· (3) a reasonable method must be used to set the damages
· e.g. graduated scale
FINDING THE LAW OF THE CONTRACT
Determining the Subject Matter to be Interpreted
· PAROL EVIDENCE RULE – whether a term should be added or deleted from a contract
· there needs to be protection from parties convincing the court that oral agreements (whether true or false) were supposed to be part of the original contract
· REQUIREMENTS
· (1) there must be a written, signed, final contract – main/principle contract (the one to which a party wants to add or delete a term)

· (2) must fall within the scope of the parol evidence rule

· common law – the term that someone is seeking to add is either an oral or written prior or contemporaneous term
· UCC – oral or written prior agreements and oral contemporaneous agreements
· does not apply to written contemporaneous agreements
· future changes/modifications to a contract are not covered by parol evidence rule
· (3) the proffered term must not conflict with the main contract or any of its terms

· there is a split among courts as to whether parol evidence can contradict with an implied term or if it must be with an express term
· (4) the parties must have intended that the main contract not be complete and exclusive

· merger clause – a term that says that this is the entire agreement and nothing else was agreed upon
· protects from someone coming forward later saying something additional was agreed upon
· there are some cases where parties don’t agree to put a merger clause in a contract, but it ends up in there anyway – there is a split among courts as to whether merger clauses are conclusive evidence that a contract is complete and exclusive – split in courts
· (1) some say that merger clauses are conclusive
· (2) some say that they are strong evidence that the contract is complete and exclusive, but not conclusive
· Does a contract appear on its face to be complete and exclusive? – the more detailed it is, the more likely that it is complete and exclusive
· common law - Would it have been natural to include this term in the contract? – in order to discover if it would be natural or not, you can ask if it involves the same subject matter as what was already in the contract
· UCC rule is different – Would the party certainly have included itself in the contract?
· DOES NOT APPLY to fraud, accident, mistake or parol evidence
· Bollinger – K that land could be used to deposit construction waste – but there were specifications of how the waste was supposed to be disposed of
· Δ followed the term initially, although it wasn’t specified in the contract
· since it was a mistake for the term not to be added, and mistake is an exception, the court can reform the contract and add the term 
· UCC 2-202 – Terms with respect to which the confirmatory memoranda of the parties agree or which are otherwise set forth in a writing intended by the parties as a final expression of their agreement with respect to such terms as are included therein may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement but may be explained or supplemented
· (a) by course of dealing or usage of trade or by course of performance; and
· (b) by evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement.
· if there is a final main contract, it may not be contradicted by evidence of any prior agreement or a contemporaneous oral agreement
· may be supplemented by evidence of consistent additional terms
· NO-ORAL MODIFICATION CLAUSES

· clause in contract that says that oral modifications are not allowed
· e.g. there are witnesses to a subsequent oral modification when there is a no-oral modification clause
· split in courts

· (1) common law – some courts will always enforce it – assuming if the parties made an oral modification, they intended to modify/destroy the no-oral modification clause
· (2) other courts say that in order to recognize oral modification in this circumstance, you have to show reliance on the oral modification
· e.g. when an owner requests a builder do extra work, promises to pay for it and watches it be performed knowing that it is not authorized in writing, he cannot refuse to pay on the ground that there was a no-oral modification clause
· reliance requirements
· (1) must be detrimental to the person who relied

· (2) reliance must be reasonably foreseeable to the party who caused it

· (3) reliance itself must be reasonable

· (4) injustice can be avoided only by giving some relief
· UCC 2-209

· (2) A signed agreement which excludes modification or rescission except by a signed writing cannot be otherwise modified or rescinded, but except as between merchants such a requirement on a form supplied by the merchant must be separately signed by the other party.
· (4) Although an attempt at modification or rescission does not satisfy the requirements of subsection (2) it can operate as a waiver.
· a waiver is a conscious relinquishment of a known right
· conscious relinquishment means you’re giving up your rights
· known right means that you must have known you had the right to begin with
· if you are waiving a substantial right, some courts say you need consideration to enforce that right (split in courts) – Does this apply to common law, that adopts this section for non-sale of goods as well?
· if you give reasonable notice you can retract your waiver unless there is reliance
Interpreting Contract Language
· STAGE 1:
· In order to determine who’s meaning prevails, what kind of extrinsic evidence can come in?
· extrinsic evidence is anything outside the contract – either it all comes in or it all stays out
· threshold requirement – the language of the contract must be ambiguous – more than one reasonable meaning
· in order to decide whether to admit the extrinsic evidence you need to know which of the 3 systems you’re in – 3 groups of states
·  (1) plain meaning rule – MAJORITY RULE
· if the court decides that the disputed term has only one clear meaning, then extrinsic evidence cannot come in
· advantage – clear, bright-line test
· disadvantage – sometimes, a 2nd reasonable meaning will only be evident if the court looks at extrinsic evidence
· trade usage is an exception to the plain meaning rule
· (2) no barrier approach
· (3) Pacific Gas rule
· test of admissibility of extrinsic evidence to explain the meaning of a written instrument is whether the offered evidence is relevant to prove a meaning to which the language of the instrument is reasonably susceptible 

· courts should look at extrinsic evidence before deciding whether or not a K term is ambiguous

· STAGE 2:
· which party’s meaning prevails – did either party have reason to know of the other party’s meaning?

· What would a reasonable person think that the parties meant by the use of a particular term?
· objective standard
· (1) each party attaches a different meaning and neither party knew or had reason to know what the other party was thinking = no contract
· (2) each party attaches a different meaning and both parties know or have reason to know what the other party was thinking = no contract
· (3) each party attaches a different meaning, and one party has reason to know of the other party’s meaning = contract
· the court interprets the contract with the commonly held meaning
· the meaning of the unknowing party is the one used in the contract
Filling Gaps – Implied Terms
· no limit to the number of implied terms in a contract

· types
· implied in law - 
· implied in fact – a term that the parties would have intended to be in the contract
· good faith
· implied in law – common law and UCC say that good faith is automatically implied into every contract

· UCC 1-203 – Every contract or duty within this Act imposes an obligation of good faith in its performance or enforcement.

· if someone behaves in bad faith it is considered a breach of contract

· implied into every contract

· subjective issue but judged objectively – Would a reasonable person think that the person was acting honestly?

· UCC 1-201(19) – “Good faith” means honesty in fact in the conduct or transaction concerned.
· UCC 2-103(1)(b) – “Good faith” in this case of a merchant means honesty in fact and the observance of reasonable commercial standards of fair dealing in the trade.
· degrees of effort (not same as good faith automatically implied into every contract – these are implied by courts or written into contracts)
· best efforts

· Bloor
· express term in K that stated that after the closing date, the buyer would use his best efforts to promote and maintain a high volume of sales
· court said best efforts clause not fulfilled

· the Δ did not have a duty to run himself bankrupt trying to sell the Π’s beer
· unclear how much one would have to jeopardize his financial position in order to fulfill a best efforts clause

· reasonable efforts

· good faith / honest effort

· Zilg – publishing/promotion issue
· Bak-A-Lum
· in this case, Δ withheld from the Π his intention to terminate an exclusivity clause, which would seriously impair Π’s distributorship knowing that Π was embarking on an investment substantially predicated upon its continuation = breach of an implied covenant of good faith 
· use clauses in percentage leases
· Dickey – car wash – part of contract which said that lessee was to pay percentage of annual sales – use clause that said that property was to be used as a car wash

· lessee stopped washing cars there and just used the property for simonizing and polishing

· court held that there was no implied duty that the lessee needed to wash cars there as long as the lessee did not use it for some other purpose
· termination clause

· the courts are divided if there is no termination clause in the contract (we weren’t told anything about the termination clause in this contract)

· split in courts

· (1)some court will never allow you to terminate if there is no termination clause – must continue indefinitely 

· (2) other courts allow termination if there is reasonable notice

· UCC – unless a contract says otherwise, it is implied that reasonable notice of termination must be given
· terminable at-will by either party as long as there is reasonable notice
· no requirement of actual notice

· at-will termination clauses in employment contracts

· normally employer would need no reason to fire employee
· however, the court makes an exception for an important public policy

· Sheets v. Teddy’s Frosted Foods
· In-house counsel cannot sue for retaliatory discharge for policy reasons – Balla, however this rule is rejected by Supreme Court of CA
· trade usage
· hierarchy

· (4) trade usage

· UCC 1-205(2) – A usage of trade is any practice or method of dealing having such regularity of observance in a place, vocation or trade as to justify an expectation that it will be observed with respect to the transaction in question.  The existence and scope of such a usage are to be proved as facts. If it is established that such a usage is embodied in a written trade code or similar writing the interpretation of the writing is for the court.

· only binding on members of the trade involved or persons who know or should know about it

· (3) course of dealing

· overrides trade usage

· the same 2 parties in previous contracts – how the parties dealt with each other under prior contracts

· not conclusive evidence

· UCC 1-205(1) – A course of dealing is a sequence of previous conduct between the parties to a particular transaction which is fairly to be regarded as establishing a common basis of understanding for interpreting their expressions and other conduct.
· (2) course of performance

· overrides trade usage and course of dealing

· how the parties have already performed their contract

· not conclusive evidence

· UCC 2-208
· (1) Where the contract for sale involves repeated occasions for performance by either party with knowledge of the nature of the performance and opportunity for objection to it by the other, any course of performance accepted or acquiesced in without objection shall be relevant to determine the meaning of the agreement.

· (2) The express terms of the agreement and any such course of performance, as well as any course of dealing and usage of trade shall be construed whenever reasonable as consistent with each other; but when such construction is unreasonable, express terms shall control course of performance and course of performance shall control both course of dealing and usage of trade.

· (1) express terms of contract trump trade usage, course of dealing and course of performance

· UCC 1-205(4) – The express terms of an agreement and an applicable course of dealing or usage of trade shall be construed wherever reasonable as consistent with each other; but when such construction is unreasonable express terms control both course of dealing and usage of trade and course of dealing controls over usage of trade.

· UCC 2-202 – terms that are in a contract may be explained or supplemented by course of dealing or use of trade or by course of performance

· doesn’t say that you can use it to contradict, but just to explain the meaning of the express language

· not subject to parol evidence rule or extrinsic evidence rule

· functions

· can be used to give meaning to a disputed term
· Frigaliment – what is chicken?

· Hurst - % of horse meat scraps

· can supply a missing term

· to show whether or not a party is acting in bad faith – whether a party had breached the contract 
· can be used to supplement or qualify a course of dealing/performance or a usage of trade
· Nanakuli
· Columbia Nitrogen v. Royster
PERFORMANCE AND BREACH
· a condition is a fact or event which the parties intend must exist or take place before there is a right to performance
· condition precedent – the condition must be fulfilled before there is a right to performance
· condition subsequent
· the duty to perform comes first
· the if the condition is not met, the duty to perform is excused
· e.g. you purchase and pay for a product, but if you are not satisfied, you can get your money back
· the condition subsequent is customer satisfaction
· the performance is the obligation of the customer to pay
· the customer must pay for the product before the condition of satisfaction is satisfied – but if it is not satisfied, the customer is excused from performance and does not have to pay
· *conditions don’t have to be part of the consideration
· e.g. I will buy your house for $500,000 if I win the lottery
· if the condition of winning the lottery isn’t met, then there is no obligation to purchase your house for $500,000
EXPRESS CONDITIONS
· express conditions are strictly enforced

· therefore the degree of breach is not important
· e.g. Luttinger – K for sale of property with condition that K was subject to Π getting a mortgage at a certain interest rate
· Π didn’t get the interest rate specified in the condition, so he contacted Δ to terminate
· Δ offered to pay the difference of the higher interest rate
· but since express conditions are strictly enforced, the buyer was not obligated to accept the seller’s offer – and the contract was terminated
· even if it was 1/16 of a percent off, the court would still enforce the condition and terminate the contract
· there must be a good faith, honest effort to satisfy the condition
· if no good faith effort was used to try and satisfy the condition, then the court treats the situation as if the condition was fulfilled
· party must use due diligence in attempting to satisfy the condition
· SATISFACTION CLAUSES
· condition in the contract, where the customer or recipient must be satisfied with the work/product in order for the obligation to perform to be enforceable
· a contract with a satisfaction clause can only be terminated if the party is honestly dissatisfied – must make a good faith effort to be satisfied
· Gibson v. Cranage
· express condition where buyer didn’t have to pay for portrait unless it was satisfactory
· when the portrait was returned, buyer wasn’t satisfied and refused to pay for/accept it
· the court refused to enforce performance
· an artist or 3rd party might consider a portrait an excellent one, and yet it prove very unsatisfactory to the person who had ordered it and who might be unable to point out with clearness or certainty the defects or objections
· it may be that the picture was an excellent one and that Δ ought to have been satisfied with it and accepted it, but under the agreement Δ was the only person who had the right to decide this question
· Doubleday v. Curtis
· K where writer was to provide satisfactory manuscripts to publisher
· court found that satisfaction condition was not met
· because in this case, termination was made in good faith
· they offered assistance in completing the manuscript which the author refused
· UCC § 2-103 – merchants are held to an objective standard which requires honesty in fact and the observance of reasonable commercial standards of fair dealing in the trade 
· allows for evidence from experts as to satisfactory condition of the goods
· objective rather than a subjective good faith standard
see page 684 note 1 – ask her  

commercial matters ( reasonableness






artistic matters ( subjective good faith
· THIRD PARTY SATISFACTION
· the other party’s duty is conditional on the satisfaction of an independent 3rd party
· often comes up when the owner’s duty to pay the contractor is conditional on satisfaction of the architect
· the usual test is one of good faith/honest satisfaction
· NY takes the position that even when it comes to 3rd party satisfaction, the test is one of reasonable rather than honest satisfaction
· Problems of Interpretation

· condition or duty
· a condition does not create any new liability
· a condition just limits the duties that already exist
· e.g. if the house appraises for less than $180,000, then the buyer doesn’t have to purchase
· the buyer cannot sue the seller for the house not being worth $200,000
· if the language is unclear, a court will prefer an interpretation that imposes a duty rather than a condition
· whether or not a contract provision is an express condition is determined based on the intentions of the parties
· Peacock v. Modern Air Conditioning
· K that said final payment to the sub contractor would be made within 30 days after the completion of the work, written acceptance by the architect and full payment by the owner
· question as to whether this was an express condition (payment by the owner) or a term fixing reasonable time for payment
· court said that this was not an express condition
· only a condition if the parties intended it to be a condition
· intention determined from the written contract as a matter of law
· the intent in most cases is that payment by the owner to the general contractor is not a condition precedent to the general contractor’s duty to pay the subcontractor because small subs, who must have payment for their work in order to remain in business, will not ordinarily assume the risk of the owner’s failure to pay the general contractor
· Internatio Rotterdam
· Mitigating Doctrines
· PREVENTION
· one who prevents the occurrence of a condition of one’s own duty may be precluded from later asserting that non-occurrence of that condition
· the duty of good faith performance that is usually imposed requires at least that one do nothing to prevent the occurrence of such a condition
· WAIVER

· intentional relinquishment of a known right
· excuses the nonoccurrence of a condition of a duty
· the party for whose benefit the condition was put in contract may waive the condition

· some court require the consideration for the waiver of substantial rights
· must be clearly conveyed (can be express or implied)

· McKenna v. Vernon
· K where payment was conditional on 3rd party satisfaction

· 7 out of 8 total payments were made without 3rd party satisfaction

· court held that condition of 3rd party satisfaction was waived

· a waiver can be withdrawn so long as –

· reasonable notice is given

· it is done before the time for occurrence of the condition

· they other party has not relied upon it to his detriment

· if there has been such reliance – ESTOPPEL will preclude retraction of the waiver
· RETRACTION

· when the time for occurrence of a condition has expired, the party who duty is conditional has a choice between taking advantage of the nonoccurrence as treating his duty as discharged, or disregarding the nonoccurrence and treating the duty as unconditional

· irrevocable choice

· cannot be retracted

· binding on the party even without reliance by the other party

· FORFEITURE

· there is forfeiture when one party doesn’t receive consideration, even though he performed or has prepared to perform
· courts have traditionally preferred interpretations of contract language that avoid forfeiture
· courts have no choice when the language of an express condition is clear and the condition is not fulfilled

· but when the language is ambiguous, courts will interpret it to avoid forfeiture

· divisibility
· where the court subdivides the contract

· e.g. K to paint exterior of 2 houses – with express condition that every square inch must be painted before payment is due

· every inch except for one inch on one of the houses is painted

· court can split the contract and say that there is forfeiture on only the house with the missing paint

· where there is a satisfaction clause, the court can impose a good faith standard or a reasonableness standard – whichever would say that the satisfaction has occurred

· conditions precedent to the effectiveness of a contract are an exception to the parol evidence rule
· Hicks v. Bush
· K for a transfer of stock with a parol condition that the stock would only be transferred when/if equity funds were raised ( money or no deal
· but the oral agreement was not part of the contract

· the court held that parol testimony is admissible to prove a condition precedent to the legal effectiveness of a written agreement so long as it doesn’t contradict the express terms of such written agreement
· so long as the parol condition precedent does not conflict with a term in the written agreement 
IMPLIED CONDITIONS
· types of implied covenants
· Dependent Condition
· the performance of the first covenant is an implied condition precedent to the duty of performance of the second

· Stewart v. Newbury
· K to do excavation work for Δ – but nothing in K about time or manner of payment – but builder Π claimed that it was customary to get paid monthly
· Π said that there was nothing in the agreement which says that he needed to wait until the job was completed to get paid and that it couldn’t be implied

· the court held that when a contract is silent about payment, that work must be substantially performed before payment can be demanded 
· in general, the “doing” of a contract must be done before the “giving”
· i.e. performance before payment
· Concurrent Condition 

· performance is simultaneous 

· e.g., real estate transaction where deed and check are exchanged at same time

· courts are split as to whether the nonbreaching party in a concurrent condition situation must show that he could have performed or was ready to perform in order to recover from the other party for breach
· gave tender or was ready to give tender

· Independent Conditions - neither one is dependent on the other
· implied conditions are not strictly construed
· BREACH
· common law

· full performance means that there was no breach

· nonmaterial breach
· partial breach

· not excused from performance

· the breach is nonmaterial when there is substantial performance
· there is substantial performance if it meets the essential purpose of the contract
· does not mean that every detail must be in strict compliance with the specifications and plans
· something less than perfection is the test of substantial performance

· parties can agree otherwise and make all details the essence of the contract

· courts do not normally pay attention to whether the breach was willful in determining if it was material or not

· nonbreaching party entitled to damages

· e.g. Plante v. Jacobs
· K to build a house that was never completed

· one wall was a foot off, no kitchen cabinets, needed gutters and sidewalk and a few other things
· but family was living there

· the court held that this was not a material breach because there was substantial performance

· they could only collect damages
· material breach
· total breach

· a person who suffers a material breach is excused from performance
· Rest 2d § 241- In determining whether a failure to render or to offer performance is material, the following circumstances are significant:

· (a) the extent to which the injured party will be deprived of the benefit which he reasonably expected;
· (b) the extent to which the injured party can be adequately compensated for the part of that benefit of which he will be deprived;

· (c) the extent to which the party failing to perform or to offer to perform will suffer forfeiture;

· (d) the likelihood that the party failing to perform or to offer to perform will cure his failure, taking account of all the circumstances including any reasonable assurances;

· (e) the extent to which the behavior of the party failing to perform or to offer to perform comports with standards of good faith and fair dealing.

· SALE OF GOODS – perfect tender rule
· we do not ask whether the breach was material or nonmaterial – the buyer is allowed to reject for any nonconformity

· UCC § 2-601 – Unless otherwise agreed, if the goods or the tender of delivery fail in any respect to conform to the contract, the buyer may
· (a) reject the whole; or

· (b) accept the whole; or

· (c) accept any commercial unit or units and reject the rest

· the seller has a right to cure the defect

· UCC § 2-508 – 
· (1) Where any tender or delivery by the seller is rejected because non-conforming and the time for performance has not yet expired, the seller may seasonably notify the buyer of his intention to cure and may then within the contract time make a conforming delivery.

· (2) Where the buyer rejects a non-conforming tender which the seller had reasonable ground to believe would be acceptable with or without money allowance the seller may if he seasonably notifies the buyer have a further reasonable time to substitute a conforming tender.

· most courts say that the seller only has this right if it is before the time of performance

· if the buyer never officially accepts the goods, they are deemed accepted when the buyer exercises control or dominion over the goods 
· revocation of acceptance
· must be within a reasonable time
· the defect must materially affect the value to the buyer
· substantially impair the value to the purchaser
· MITIGATING FORFEITURE

· substantial performance
· ** if the breach is not a material breach, the aggrieved party has no choice but to continue performance and treat the breach as a partial breach
· gives the right to damages
· but no right to suspend or terminate the contract
· ** if the breach is a material breach, the aggrieved party has a choice
· continue performance and treat the breach as a partial breach (see above) OR
· treat the breach as a total breach and stop performing 
· severability
· subdividing a contract into separate contracts
· 2 requirements
· (1) consideration must be separately apportioned by the contract

· (2) main purpose of the contract must still be achieved even if you sever the contract

· Would the party who suffered the breach have been willing to make the contract anyway if she could have foreseen what later happened?
· Gill v. Johnstown Lumber
· Gill agreed to drive logs to lumber co., but many of the logs were swept away in a flood
· the contract specified that he would be paid per log delivered
· the court allowed Gill to get paid for the logs that were delivered, but not for the logs that were swept away
· restitution
· SPLIT IN COURTS

· (1) some courts will give restitution to a party who commits a material breach
· (2) other courts will not
· policy rationale – to avoid forfeiture
· quantum meruit basis for unjust enrichment
· enables breaching party to recover for the amount of work he completed before breach
· a court will give restitution unless:
· (1) the work that he has done has been of no benefit to the owner
· (2) the work he has done is entirely different from the work which he contracted to do
· (3) he has abandoned the work and left it unfinished
· UCC always gives restitution to the breaching party
· UCC § 2-718(2) – Where the seller justifiably withholds delivery of goods because of the buyer’s breach, the buyer is entitled to restitution of any amount by which the sum of his payments exceeds
· (a) the amount to which the seller is entitled by virtue of terms liquidating the seller’s damages in accordance with subsection (1), or
· (b) in the absence of such terms, 20% of the value of the total performance for which the buyer is obligated under the contract or $500, whichever is smaller.
· e.g. seller delivers goods and the buyer refuses to accept them – buyer wants his $2,000 down payment back
· seller gets all damages for the buyer’s breach
· buyer has a right to get back part of his down payment
· value of total performance = $20,000
· 20% of $20,000 = $4,000
· so $500 would be smaller
· therefore buyer would be entitled to - $2,000-$500 = $1,500
· the $1,500 would be offset by the amount of damages due to the seller for the breach
· self help
· SPLIT IN COURTS?

· most courts frown on self help – in terms of deducing self-calculated damages
· party must pay in full and then bring an action in damages
· some courts will allow self help when the other party has committed a material breach
· K & G v. Harris
· nonbreaching party treated material breach as nonmaterial and expected other party to continue performance
· however, the nonbreaching party deducted the amount in damages from the breaching party’s payment
· court allowed self-help in this instance
· UCC § 2-717 – The buyer on notifying the seller of his intention to do so may deduct all or part of the damages resulting from any breach of the contract from any part of the price still due under the same contract.
· UCC allows for self-help 
· Prevention 
· the conduct of one party to a contract which prevents the other from performing his part is an excuse for nonperformance
· there is an implied duty not to prevent the other party from performing

· however, difficulty in performance (even if created by the other buyer) is not an excuse for a breach of contract
· Iron Trade
· buyer trying to purchase a large quantity of rails

· seller breached by not supplying the quantity contracted for

· seller’s said that he should be excused because the buyer went out and bought as many rails as he could from all of the seller’s sources – so the seller was unable to find the rails

· the court held that if a party seeking to secure all the merchandise of a certain character, contracts for a quantity with a buyer, and then makes performance by the seller more difficult by also purchasing from other buyers and increasing the scarcity of the product – is not an excuse for the seller’s refusal to perform
· Cooperation
· implied duty of cooperation
· only when the cooperative effort is essential to the other party’s performance
· Kehm
· K to manufacture bombs between Kehm and US – but there was a part that was to be provided by the US government
· US was late in supplying their part
· Kehm was unable to finish bombs within the time specified in the contract
· US sued for breach
· Kehm won because US didn’t cooperate by supplying their part on time
· stating reasons for termination/notice – (are you required to give notice of breach so that breaching party can cure?)
· When one party asserts that the other is in breach it must give the reasons for such assertion.
· courts are split on whether the reliance on the reason given for assertion of the breach will prevent the party from asserting additional reasons
· Some courts will not allow the party to give other reasons
· Some courts will allow the party to give the other reasons unless the other party relied to its detriment on the fact that additional reasons were not given at the time of assertion of the breach
· New England Structures v. Loranger
· UCC § 2-605 – Waiver of Buyer’s Objection by Failure to Particularize
· (1) The buyer’s failure to state in connection with rejection a particular defect which is ascertainable by reasonable inspection precludes him from relying on the unstated defect to justify rejection or to establish breach when
· (a) where the seller could have cured if it stated seasonably; or
· reliance – seller relied by not curing
· (b) between merchants when the seller has after rejection made a request in writing for a full and final written statement of all defects on which the buyer proposes to rely.
· (2) Payment against documents made without reservation of rights precludes recovery of the payment for defects apparent on the face of the documents.
PROSPECTIVE NONPERFORMANCE

· Anticipatory Repudiation

· definite statement by a party made in advance of the due date of performance that he or she will not or cannot perform the contract 
· there must be a DEFINITE statement
· can be made verbally or in writing
· McCloskey v. Minweld
· sub K to do steel work
· sub wrote to general saying that their steel order was delayed, then canceled – and at the present, they couldn’t give the general any positive promise as to their ability to obtain the steel or delivery dates
· sub asked general for help in obtaining the steel needed for K
· NOT an anticipatory breach
· not a definite statement
· despite the circumstances, there was no indication in the letter that the sub definitely abandoned all hope
· (very grey – other courts might have gone the other way)
· general should have been willing to help (later able to procure the necessary steel)
· Hochester v. De La Tour
· K where Π was to be employed by Δ and travel as his courier for 3 months
· before the date of performance, Δ told employee that he wasn’t going to use his services anymore
· court held that this was anticipatory repudiation
· recipient of repudiation allowed to go to court immediately, even before the time for performance has occurred
· entitled to damages immediately
· recipient of repudiation is free to make other arrangements
· the courier in this case not required to hold himself in readiness to perform until the date of performance
· the recipient of repudiation can also ignore repudiation and await performance

· repudiation accompanied by a breach by nonperformance gives rise to a claim for damages for total breach
· EXCEPTION for one-sided contracts

· when there is an anticipatory breach and the aggrieved party has fully performed – so the only duty left under the K is future payment by the breaching party – the court will not accelerate those payments
· e.g. Π sells business to Δ – Δ takes it over, and has promised to pay you installments over the next 5 years
· after 2 years, the buyer refuses to make any more payments – he anticipatorily breaches
· since there was an anticipatory breach, Π would be excused from further performance
· but useless since Π has already fully performed
· in this situation, the court will not accelerate future payments
· court may give specific performance, but only for what is technically due now
· so the aggrieved party would have to sue again in the future every time payment was due
· courts are only allowed to solve present controversies
· future payments have not become due yet, so they are not yet controversies
· acceleration would be a windfall to the aggrieved party
· he would be getting more than his expectation – more than he bargained for
· not an issue if the contract contains an acceleration clause
· most often comes up in periodic insurance payments (pg. 746)
· retraction

· UCC and Rest 2d follow same rule
· UCC § 2-611.  Retraction of Anticipatory Repudiation.
· (1) Until the repudiating party’s next performance is due he can retract his repudiation unless the aggrieved party has since the repudiation cancelled or materially changed his position or otherwise indicated that he considers the repudiation final.
· reliance
· cuts off right to retract
· (2) Retraction may be by any method which clearly indicates to the aggrieved party that the repudiating party intends to perform, but must include any assurance justifiably demanded under the provisions of this Article.
· how to retract – must be clear statement of retraction
· (3) Retraction reinstates the repudiating party’s rights under the contract with due excuse and allowance to the aggrieved party for any delay occasioned by the repudiation.
· consequences of retraction – reinstate’s repudiating party’s rights under original contract
· UCC § 2-610 – When either party repudiates the contract with respect to a performance not yet due the loss of which will substantially impair the value of the contract to the other, the aggrieved party may
· (a) for a commercially reasonable time await performance by the repudiating party; or
· (b) resort to any remedy for breach, even though he has notified the repudiating party that he would await the latter’s performance and has urged retraction
· United States v. Seacoast
· K to provide gas for federal housing project – Δ anticipatorily repudiated by making a definite statement that he wasn’t going to continue to supply gas
· Π notified Δ that he was going to solicit bids – accepted on and made a new contract – but gave Δ 3 days to retract repudiation
· there is no duty to give warning that you’re cutting off Δ’s right to retract repudiation
· even if you give a time period in which Δ can retract, it doesn’t matter – you can sue before that
· calculation of damages
· the market price formula says that the buyer is entitled gets the difference between the market price and the contract price when the buyer learned of the breach
· 3 ways to interpret – when the buyer learned of the breach – 3 way split
· (1) when the buyer learned of the anticipatory repudiation
· (2) when the performance is due
· (3) at a commercially reasonable time after learning of the breach
· Assurance of Due Performance

· Ordinarily, a party has no right to demand reassurances by the other party that the latter will perform when performance is due
· however, a contract imposes an obligation on each party that the other’s expectation of receiving due performance will not be impaired

· UCC § 2-609 – Right to Adequate Assurance of Performance
· (1) A contract for sale imposes an obligation on each party that the other’s expectation of receiving due performance will not be impaired.  When reasonable grounds for insecurity arise with respect to the performance of either party, the other may, in writing, demand adequate assurance of due performance, and until he receives such assurances may, if commercially reasonable, suspend any performance for which he has not already received the agreed return.
· (2) Between merchants, the reasonableness of grounds for insecurity and the adequacy of any assurance offered shall be determined according to commercial standards.
· (3) Acceptance of any improper delivery or payment does not prejudice the aggrieved party’s right to demand adequate assurance of future performance.
· (4) After receipt of a justified demand, failure to provide within a reasonable time, not exceeding 30 days, such assurance of due performance as is adequate under the circumstances of the particular case is a repudiation of the contract.
· threshold requirement – reasonable grounds for insecurity
· if this is met, a party may demand adequate assurance of due performance
· if this is not me, and the party demands assurance anyway and threatens to suspend performance – this is a breach
· until he receives assurance, he may suspend his own performance
· other party has a reasonable time (not exceeding 30 days) to provide assurance
· Rest 2d § 251 mirrors UCC
· split in courts
· some courts adopt the UCC/Rest 2d § 251 for non sale of goods cases
· other courts – Norcon – do not extend the doctrine of demand for adequate assurances to all common law contracts
· it should apply to the type of long-term commercial contract between corporate entities which is complex and not reasonable susceptible of all security features being anticipated, bargained for and incorporated in the original contract
BASIC ASSUMPTIONS:

MISTAKE, IMPRACTICABILITY & FRUSTRATION

WAYS OF GETTING EXCUSED FROM CONTRACTS

THAT WOULD OTHERWISE BE ENFORCEABLE

MUTUAL MISTAKE

· provides an excuse for non-enforcement of an agreement
· requirements
· (1) both parties must be mistaken

· (2) neither party assumed the risk of the mistake occurring

· assumption of risk can be express – orally or in writing
· court may imply the assumption of risk from the circumstances
· trade usage – a risk is usually assumed in the trade
· e.g. in the construction industry, the builder normally assumes the risk of unexpected problems with the land itself
· but if the owner provides defective lands, then the owner bears the risk of the harm that the defect caused
· conscious ignorance
· a party knows that he doesn’t know a basic fact, but enters into the contract anyway
· this is a way of assuming the risk
· (3) mistake must touch on something that is basic/vital to the contract

· more than just significant or material – the heart/root of the contract
· Renner
· both parties believed that the property would be suitable for growing a certain crop – when it in fact was not suitable for that crop
· court rescinded the contract
· Unilateral Mistake – mistake by one party will excuse the party from performance only when:
· The enforcement of contract will be unconscionable – or – 
· The other party had reason to know of the mistake or his fault caused the mistake 
IMPOSSIBILITY

· Generally party seeking excuse from performance should try to argue impossibility first and then, as a fall back, impracticability.
· requirements

· (1) performance required by the contract is objectively impossible
· no one could perform given the circumstance

· e.g. K to manufacture new technology when you don’t have enough staff/expertise to do so – would not be objectively impossible if other companies would be able to do it
· inability to pay money does not make something objectively impossible

· Taylor v. Caldwell
· K to rent music hall

· music hall burns down

· court held that in contracts in which the performance depends on the continued existence of given person or thing, a condition is implied that the impossibility of performance arising from the perishing of such object will excuse performance

· (2) neither party caused the impossibility

· (3) neither party assumed the risk of the impossibility occurring

· the UCC doesn’t mention impossibility, but still address it in a sale of goods case because common law supplements the code
· Partial Impossibility  - a party may be excused only for the portion of performance that is impossible

IMPRACTICABILITY OF PERFORMANCE

· requirements
· (1) performance, although still possible, is commercially senseless
· objectively impracticable
· cost alone isn’t normally enough for impracticability, unless the cost difference is so much that it changes the nature of the performance

· Mineral Park v. Howard
· K to take all gravel and earth necessary from certain site

· Δ took only some of what it needed from Π’s land, and took the rest from other providers

· Δ alleged that it took all it could from Π – the rest of the gravel was underwater

· the court held that, although it would have been possible to take the gravel from underwater, it would be commercially senseless because it was much more expensive and required an entirely different method of extraction

· performance would have been different

· (2) neither party caused the impracticability

· (3) neither party assumed the risk of impracticability

· split in courts
· (1) foreseeability of a risk does not necessarily prove its allocation

· Transatlantic v. US
· Suez Canal was closed and charter needed to go around Cape of Good Hope to make delivery
· court said that even if the parties could foresee the canal closing, it would not necessarily prove which party, if any, assumed the risk

· (2) if the risk that made performance commercially impracticable was foreseeable, then the risk is allocated to the party who foresaw it

· Eastern Airlines 
· UCC § 2-615 – Except so far as a seller may have assumed a greater obligation and subject to the preceding section on substituted performance:
· (a) Delay in delivery or non-delivery in whole or in part by a seller who complies with paragraphs (b) and (c) is not a breach of his duty under a contract for sale if performance as agreed has been made impracticable by the occurrence of a contingency the non-occurrence of which was a basic assumption on which the contract was made.

· same as common law 

· force majeure clauses??
· when, during the negotiation of a contract, a party anticipates one or more events that it cannot readily prevent and that might impede its performance, it may well introduce a term intended to excuse it from performing if the impediment arises

· **typically an excuse of performance raised by the seller
FRUSTRATION OF PURPOSE

· **typically an excuse of performance raised by the buyer
· requirements
· (1) main purpose of both parties was frustrated
· common purpose of the parties couldn’t have been fulfilled

· no frustration of purpose if the parties had different purposes

· (2) neither party caused the problem
· (3) neither party assumed the risk
· can be express or implied

· courts look at all of the circumstances before allocating risk

· a buyer who enters into a sales contract takes the risk that the prices will change in an unfavorable way

· Krell v. Henry
· K to rent front of flat for a few days in order to watch the coronation procession

· the coronation never took place, so tenant refused to pay for the space because it was now useless to him

· court excused performance because of frustration of purpose

· (1) the main purpose of both parties was frustrated
· LL advertised the property saying that it was for the purpose of watching the coronation – his housekeeper told tenant that this was the purpose

· tenant’s purpose was to use the space to watch the coronation

· (2) neither party caused the king to get sick and cancel the coronation

· (3) neither party assumed the risk of this happening
DAMAGES
· all courts will give restitution damages for mistake, impossibility, impracticability and frustration of purpose
· if either party received a benefit when the contract is rescinded, restitution damages are awarded

· anything done in furtherance of a contract that benefits the recipient = restitution
· Renner
· K for purchase of land

· buyers improved the land they were on, therefore the court held that they were entitled to the FMV of their improvements on the land

· buyer also used the land for a period of time – so the seller was entitled to fair rental value for the use of the land
· e.g. K to have building relocated

· when mover got it about half way, he quit for the night

· the house burnt down

· parties excused from performance for impossibility

· court gave mover restitution damages, for the benefit conferred of moving the house halfway

· split in courts as to whether courts will award reliance damages ???? – expectation damages?
· (1) some courts (and restatement 2d) will award reliance damages in cases when parties are excused from performance
· e.g., cost of preparation for performance 
· (2) other courts will not award reliance damages when parties are excused from performance
THIRD PARTY BENEFICIARIES

· requirements
· (1) there must be a valid underlying contract 
· (2) the party suing must not be a party to the underlying contract
· (3) intention to benefit 3rd party
· split in courts – as to how you can tell if the promisor intended to benefit TPB
· (1) some courts say that intention is shown if the benefit is foreseeable
· (2) other courts say that foreseeability isn’t enough
· municipal contracts and public services
· e.g. K to supply water for city
· citizens would be donee beneficiaries because it would be the intention of the parties that they were to benefit from supplying water and there was no underlying obligation to citizens
· just a class of people that needs to be identified – you don’t need to identify a specific individual for there to be an intention to benefit a 3rd party
· split in courts as to whether the benefit must go directly to TPB
· (1) some court say that the benefit must go directly to the 3rd party
· (2) other courts say that it need not go directly to 3rd party – and can stop over with promisee
· Septembertide v. Stein & Day
· K where publisher authorized another company to publish a paperback edition of a book – publisher was supposed to pay % of $ received from company to the author
· author was TPB, even though $ was supposed to stop over in publisher’s hands
· (4) intention that the 3rd party be able to legally enforce the benefit
· split in courts regarding the intention requirement
· (1) both parties must have the same intention as to who would benefit from the contract
· (2) only the promisee’s intention is relevant
· to decide who is the promisee, ask which party to the original contract made a promise that would most likely benefit a 3rd party – that party is the promisor
· the only party to the underlying contract is the promisee
· types of 3rd party beneficiaries
· Rest § 133
· donee beneficiary

· if it appears from the terms of the promise that the purpose of the promisee in obtaining the promise of all or part of the performance thereof is to make a gift to the TPB or to confer upon him a right against the promisor neither due not supposed or asserted to be due from the promisee to the beneficiary
· no underlying debt running
· Seaver v. Ransom
· K between aunt and uncle, where aunt would sign her will as is, in exchange for uncle promising to give the value of their home to their niece in his will when he passed
· creditor beneficiary

· performance of the promise will satisfy an actual or supposed or asserted duty of the promisee in obtaining the promise to the beneficiary
· satisfies an underlying debt – no purpose to make a gift
· Lawrence v. Fox
· K between Holly and Fox, where Holly lent money to Fox, which Fox was to pay back to Lawrence
· Holly had an outstanding debt with Lawrence
· incidental beneficiary
· 3rd party who may enjoy an advantage as result of the performance of a contract but was not intended to either receive the benefit or to be able to enforce the contract
· such person is not a 3rd party beneficiary and has no legal right to enforce the contract
· Rest 2d § 302 (combines donee and creditor beneficiary ( intended beneficiaries)
· (1) Unless otherwise agreed between promisor and promisee, a beneficiary of a promise is an intended beneficiary if recognition of a right to performance in the beneficiary is appropriate to effectuate the intention of the parties and either
· (a) the performance of the promise will satisfy an obligation of the promisee to pay money to the beneficiary; or
· (creditor beneficiary)
· (b) the circumstances indicate that the promisee intends to give the beneficiary the benefit of the promised performance.
· (donee beneficiary)
· (2) An incidental beneficiary is a beneficiary who is not an intended beneficiary.
· rights of the 3rd party beneficiary
· the 3rd party beneficiary’s rights are only as good as the original parties’ rights

· the promisor can assert any defense against the TPB that he could assert against the promisee
· if there is something wrong with the main contract, the TPB can’t recover
· The parties to the contract may modify their contract and destroy the rights of third party beneficiary at any time before third party’s rights are vested
· When third party’s rights are vested the parties can modify the contract only to the extend of their own rights and obligations

· 2 different rules regarding when TPB’s rights vest –
· (1) Original Restatement
· donee beneficiary rights vest immediately and cannot be altered or extinguished through a later agreement of the original parties unless the beneficiary assents
· creditor beneficiary rights vest once the beneficiary –
· brought suit OR
· materially changed position in reliance on the promise
· (2) Restatement 2d § 311
· one vesting rule that applies to all intended beneficiaries
· power to discharge or modify the contract terminates when the beneficiary—
· materially changes his position in justifiable reliance on the promise OR
· bring suit on it OR
· manifests assent to it
· Courts are split whether mere knowledge of benefit is enough to constitute assent or manifestation of assent is required

· TPB doesn’t need to have the event happen yet for there to be an enforceable right (???)
ASSIGNMENT & DELEGATION

GENERAL PRINCIPLES

· 2 types of transfers

· assignment – full and present transfer of a contract right

· gift assignment (not responsible for this)

· assignment for value – the contract right was sold for some consideration

· e.g. X wants to take out a loan.  As collateral or security for the loan, X can assign to the lender his rights he has under a contract.

· e.g. Consumer buys TV and agrees to pay in installments. The store is the assignor, the purchaser is the OPOC, and the bank is the assignee.

· e.g. A check is NOT an assignment

· delegation – full and present transfer of a duty to perform under a contract

· e.g. sale of a business – transfer of the entire contract – both rights and duties

· If the language of an assignment is vague – when is it an assignment, and when is it a delegation?

· I assign my contract to X
· split in courts
· (1) no automatic delegation – NY rule

· (2) UCC § 2-210(5) – An assignment of “the contract” or of “all my rights under the contract” or an assignment in similar general terms is an assignment of rights and unless the language or the circumstances (as in an assignment for security) indicate the contrary, it is a delegation of performance of the duties of the assignor and its acceptance by the assignee constitutes a promise by him to perform those duties.  This promise is enforceable by either the assignor or the other party to the original contract.

· automatic assignment and delegation unless the language or the circumstances indicate the contrary
· e.g. builder wants to borrow money from bank, and assigns K to bank as security for loan
· if builder doesn’t repay loan, bank gets the money the builder was due under K
· the circumstances here indicate that the builder didn’t delegate the duty to build the house to the bank
· is this UCC only rule, or do some states apply this to their common law?
· implied warranties made by assignor
· (1) assignor knows of no claim that is pending at the time of assignment that would devalue it – related to past time
· (2) assignor warrants that he will do nothing in the future that will interfere with the value of the assignment – relates to future time
ASSIGNABILITY OF RIGHTS
· present and complete transfer
· not as assignment if its something that you’re going to do in the future
· FUTURITY problem – you cannot assign rights that you do not have
· e.g. a builder cannot assign the rights to a contract that he hasn’t made yet
· the entire contract doesn’t need to be transferred, but the rights that are transferred must be transferred completely
· it is essential to an assignment of right that the assignor manifest an intention to transfer the right to another person without further action or manifestation of intention 
· the assignment must show an intent to make a complete transfer
· e.g. Herzog v. Irace
· I, Gary Jones, request that payment be made directly from settlement of a claim currently pending for an unrelated incident, to John Herzog, for treatment of a shoulder injury which occurred at a different time
· the use of the word request didn’t give the court reason to question Jones’ intention to complete the assignment
· it is possible that another court could have held that this was not an assignment because he was not currently assigning his rights – he was just requesting that they be assigned
· notice
· other party to the original contract must be given unequivocal notice of the assignment
· e.g. K between farmer and crop duster.  Crop duster borrowed money from bank and assigned K with farmer as collateral.  
· crop duster = assignee; bank = assignor; farmer = OPOC
· farmer signed a letter promising to make his checks payable to the bank, but farmer didn’t know what he was reading because he wasn’t wearing his glasses
· farmer defaulted for not paying bank
· court said that the farmer was not liable – waiving a letter before a man in a rice field is not a reasonable way to notify him of an important change in his property rights 
· OPOC not required to assent for the assignment to take place
· Once OPOC receives notice (which can come from any reasonable source but usually comes from assignee) of assignment, he must fulfill K obligations to assignee 
· Exception- OPOC has right to demand reasonable proof that there has in fact been an assignment.  Until he receives reasonable proof, he can keep performing to assignor. 

· prohibition against assignment clauses
· split among courts as to whether they will honor this prohibition
· (1) some courts will disregard the prohibition against assignment in the contract and will allow the assignment to go forward anyway
· (2) another split
· (a) if the original K prohibits assignment then it will be enforced – no assignment
· (b) courts look to see if assignment specifically states that any assignment is void or invalid
· if the contract says that any assignment is void or invalid then there can be no assignment
· in the absence of such language, the provision limiting or prohibiting assignments will be interpreted merely as a covenant not to assign

· breach of such a covenant may render the assigning party liable for damages to the non-assigning party

· the assignment, however, remains valid and enforceable against both the assignor and the assignee

· LIMITATIONS
· not all assignments are enforceable, even if all of the requirement are met

· if the assignment is too personal, the court will not enforce it

· COMMON LAW – an assignment of a personal service contract will not be enforced

· right to receive money is never too personal

· e.g. you hire a photographer based on his reputation/specific skills – he could not assign his duty to another photographer because it would be too personal

· e.g. requirements contract to supply all the ice needed at small ice cream plant

· small plant going out of business and assigned K to much larger plant

· court said there could be no assignment because it was too personal to delegate – 

· requirements of small plant much different than requirements of large plant (even though there was a cap on the maximum amount of ice, because the pattern would be too different)
· UCC § 2-210

· (2) Unless otherwise agreed, all rights of either seller or buyer can be assigned except where the assignment would materially change the duty of the other party, or increase materially the burden or risk imposed on him by his contract, or impair materially his chance of obtaining return performance.  A right to damages for breach of the whole contract or a right arising out of the assignor’s due performance of his entire obligation can be assigned despite agreement otherwise.

· if assignment materially changes the value or the burden or risk, it will not be enforced
· (1) A party may perform his duty through a delegate unless otherwise agreed upon or unless the other party has a substantial interest in having his original promisor perform or control the acts required by he contract.  No delegation of performance relieves the party of any duty to perform or any liability for breach.
· if assignment is too personal it will not be enforced
· stand-by liability
· requirement or output contracts – UCC § 2-306(1) – A term which measures the quantity by the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in good faith, except that no quantity unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise comparable prior output or requirements may be tendered or demanded.
· stand-by liability
· assignor maintains “stand-by” liability in every assignment
· Even after an assignment, the assignor has a duty to perform although he has delegated his duty to assignee. 
· OPOC can sue either assignor or assignee for a breach.
· assignor still liable – responsible if assignee doesn’t completely or adequately perform
· novation exception
· assignee completely substitutes for assignor
· must be accepted by OPOC – either expressly or impliedly
· expressly – assignor communicates with OPOC and all parties consent
· impliedly
· when OPOC receives notice of attempted novation and does nothing – but begins dealing with the assignee instead of the assignor

· implied novation
DEFENSES AND WAIVERS OF DEFENSES
· OPOC has any defenses against assignee as it had against assignor
· 2 devices under which assignee can protect himself from OPOC’s defenses (are these only under UCC?)
· (1) waiver of defense clause
· requirements
· (1) assignment was taken by assignee
· for value
· in good faith
· without knowledge of any claim or defense against this seller

· (no notice)
· (2) agreement by buyer (OPOC) to waive defenses against assignee
· split in courts???
· some states say that the buyer cannot be a consumer for there to be a waiver of defense
· a consumer is someone purchasing an item for personal or household use (some courts extend this to small businesses as well)
· subject to any statute or decision which establishes a different rule for buyers or lessees
· some courts subject consumers to waivers???
· e.g. Buyer hereby agrees that the liability of the buyer to assignee shall be immediate and absolute and not affected by any default whatsoever of the seller signing this contract. 
· interrelatedness – a close business connection between a merchant and a financer deprives the latter of the benefit of a waiver of defenses
· creates the implication that there is knowledge of any claim or defense
· (2) holder in due course
HIERARCHY OF CREDITORS
· The principle of assignment is especially important in case when many creditors are trying to recover their debts from the same party.  Who has priority in collecting from defaulting party?
· (4) GENERAL CREDITOR

· doesn’t have rights superior to any other creditors
· merely one that is owed money by the debtor
· Any assets that are left are shared equally between all general creditors.
· (3) SECURED CREDITOR
· someone who took an assignment for value
· only has rights superior to general creditors
· Payable up to the entire extend of the debt.
· (2) LIEN CREDITOR
· Court order or judgment allows the creditor to place a lien on property.
· prevails over both general and secured creditors
· trustee in bankruptcy is always automatically a lien creditor
· (1) SECURED CREDITOR WHO HAS PERFECTED HIS SECURITY INTEREST
· when assignee goes to government office and files a financing statement saying it has taken an assignment
· public policy rationale – 
· so no one else would be tempted to take assignment from the same assignee
· rewards people who document assignments
· interest must be secured before a lien creditor is named
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