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CONTRACTS

WHAT ARE CONTRACTS?
· a contract is a promise or set of promises 
· for the breach of which the law gives remedy OR
· the performance of which the law in some way recognizes as a duty
· pacta sunt servanda – agreements must be observed
· a promise is a manifestation of intention to act or refrain from acting in a specified way

· THEORIES 
· Why contracts are enforced…

· essential to the functioning of a free-market economy

· autonomy – contracts allow parties to make rules for themselves

· fairness

· formalism v. pragmatism

· normative v. positive

· normative – what the law should be

· positive – what the law is

· TYPES of contracts

· express contract – contract expressed by words

· implied-in-fact – contract in which the agreement is manifested by the parties’ conduct, not their words

· the objective intent of the parties – What would a reasonable person in the circumstances understand the intent to be?
· look at customs of the parties and of the business

· implied-in-law (quasi-contract)

· not a contract at all

· term used by the courts to denote recovery imposed by law where justice so requires

· requirements—

· π must confer benefit on Δ

· appreciation or excuse – the benefit must be acknowledged

· knew it was happening 

· excuse for not telling π

· retention of the benefit in circumstances where it would be unjust for Δ not to pay

· rationale— protect people from unjust enrichment

· REMEDIES

· typically monetary – courts usually don’t require specific performance

· 3 categories—

· expectation interest – puts the injured party in the position he would have been in had the contract been performed as expected

· compensatory measure of damages

· reliance interest – puts the injured party in the position he would have been in had he never made the contract

· restores status quo

· restitution damages – reimburses the injured party for whatever benefit he’s conferred on breaching party (remedy for quasi contracts)
CONSIDERATION
· in order to be legally enforceable, a PROMISE must be the product of a BARGAIN
· THEORIES
· Freedom of Contract Theory
· contracts exist to facilitate the exchange of goods and services
· courts should enforce contracts that are the product of bargains
· substance of the exchange is not important
· formalist theory
· the law requires that in some instances that for a promise to be enforced, it be supported by consideration
· Substantive Fairness Theory
· freedom of contract is not the most important thing
· the substance of the bargain – whether it’s a fair deal – justice is the most important
· a formal bargain isn’t necessary to enforce a promise using this approach
· more about reliance than consideration
· in some instances the law overlooks the consideration requirement, and enforces promises that are not supported by consideration

consideration consists of 2 elements
· BARGAIN
· a mutually reciprocal exchange – manifestation of mutual assent to the exchange
· a conditional gift is not a bargain
· it is a bargain when the promisor received a concrete BENEFIT – if there is no benefit then it is a conditional gift
· ADEQUACY OF EXCHANGE
· Peppercorn Theory of Consideration
· you can sell your mansion for a peppercorn, and that is a good bargain
· ignores the substance of the agreement – only cares about the FORM
· there is no such thing as intrinsic value
· courts are uneasy with this approach (Apfel)
· Doctrine of Sham/Nominal Consideration

· if a formal bargain looks like a pretense, then the bargain is not enforceable
· cares about the substance of the agreement
· e.g. In re Greene
·  married man promises to pay rent and life insurance policy on ex-girlfriend for $1/year
· court says there is no bargain because the $1/year was nominal
· Unconscionability
· was one of the parties in a grossly inferior bargaining position? – form 
· was the deal unfair? – substance 
· types
· unilateral contract – exchange of a promise for performance

· A promises to give B $50 if B gives A the book

· the contract is formed the moment B gives A the book

· bilateral contract – promise exchanged for a promise

· A promises to give B $50 if B promises to give A the book

· the contract is formed the moment the promises are exchanged 
· rationale for requirement—

· cautionary function – exists to alert people they are entering into a legally binding relationship

· channeling function – judicial economy because courts can’t enforce all promises

· evidentiary function – consideration provides evidence for the courts and 3rd parties that a contract exists

· economic function – promotes economy
· human nature

· PROMISSORY ESTOPPEL
· great EXCEPTION to bargain theory – substitute for consideration

· promisor has induced reasonably foreseeable detrimental reliance on promise

· CATEGORIES

· promises between family members
· Ricketts v. Scothorn
· granddaughter quits her job because grandfather said he was going to give her money – no consideration because he didn’t make her do anything in return, so no contract

· he never pays her, but court allows her to recover because grandfather’s actions induced granddaughter to quit her job to her detriment

· charitable subscriptions

· Allegheny College
· if you make a promise to a charitable institution, you have to pay even if the institution doesn’t promise to five you anything in return
· Rest 2d § 90

· (1) A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.  The remedy granted for breach may be limited as justice requires.

· (2) A charitable subscription or a marriage settlement is binding under Subsection (1) without proof that the promise induced action or forbearance.

· TEST

· Was there a promise?

· Should the promisor reasonably expect to induce reliance on the part of the promisee? (objective test)

· Did the promisee rely on the promise?

· Can injustice be avoided only by enforcement of the promise?

· REMEDY

· remedy for breach may be limited as justice requires

· typically reliance damages
· LEGAL DETRIMENT

· the promisee either does or promises to do something that he has no obligation to do, or refrains or promises to refrain from doing something that he has a right to do

· can be an act or promise

· if the legal detriment is performance, the contract is unilateral

· if the legal detriment is a promise, the contract is bilateral

· has nothing to do with your actual state

· e.g. Hamer v. Sidway
· uncle promised nephew that if he stopped drinking/smoking/gambling until 21, he would pay him

· the nephew stopped his bad habits, but the uncle refused to pay

· the court held that there was legal detriment because the nephew game up what he had a legal right to do – it didn’t matter that he might have benefited from it (healthier, etc.)

· forbearance to bring a lawsuit
· considered legal detriment because in foregoing to bring a lawsuit, you are giving up your legal right

· a promise to give up an invalid claim is NOT legal detriment

· because it is giving up something that you would have no legal right to do in the first place
· refraining from asserting an invalid claim can be considered legal detriment IF there is subjective and objective belief that the claim is valid
· the person thinks that the claim is valid AND

· a reasonable person thinks that the claim was well-founded
· Preexisting Duty Rule
· a party does not suffer legal detriment when the party agrees to something that was already a legal duty – a preexisting duty
· legal detriment is defined as doing something that you have no obligation to do, therefore there is no legal detriment in promising to do something that you already have a legal obligation to do

· legal duties can be imposed by public law and by private contract

· e.g. Alaska Packers
· contract between fishermen and seafood company to work on their boat for a set rate

· fishermen get on ship and go to Alaska, then go on strike and demand double wages, and company gives in

· court held that there was no consideration for the 2nd agreement because the fishermen were agreeing to do what they were already contractually obligated to do

· EXCEPTION to formalist approach for modification
· as long as there are unanticipated changed circumstances, and the agreement was agreed to voluntarily, the preexisting duty rule doesn’t apply and the contract can be modified
· UCC § 2-209 – Modification, Rescission and Waiver
· (1) An agreement modifying a contract within this Article needs to consideration to be binding.
· realist approach
· UCC § 1-203 – “Every contract or duty within this Act imposes an obligation of good faith in its performance or enforcement.”
· UCC § 2-103(b) – honesty in fact and the observance of reasonable commercial standards of fair dealing in the trade
· prevents bullying and the “hold up” game
ILLUSORY PROMISES – Mutuality of Contracts
· arises in the context of bilateral contracts
· statement which appears to be promising something, but which in fact does not commit the promisor to anything at all
· leaves performance to the discretion of the promisor
· promisor has a free way out
· no mutuality of exchange
· e.g. if you promise to paint my house, I’ll promise to pay you if I feel like it
· the consideration for the promise to paint is a promise to pay
· but in this case, no promise was made – there was no commitment to some course of action in the future
· different from a conditional promise because conditional promises are subject to an event outside the promisor’s control
· neither party is bound
· EXCEPTION – implied promise
· implied promise of good faith
· e.g. requirements / output contracts
· McMichael
· Δ promises to purchase all the sand he can sell from π
· there is an implied promise of good faith that Δ will try and sell all of the sand that he can
· therefore both parties can breach, and there is mutuality of obligation
· there is consideration and the contract is enforceable
· UCC § 2-306(1) – A term which measures the quantity by the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in good faith, except that no quantity unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise comparable prior output or requirements may be tendered or demanded.
· good faith requirement – reasonable commercial standards of the trade and honesty in fact
· Wood v. Lucy, Lady Duff-Gordon
· Δ makes an exclusive marketing agreement with π, but then makes side deal with 3rd party
· Δ says no contract because π wasn’t obligated to bring in money
· court says that the original agreement was a valid contract with consideration because there was an implied promise that π would do his best to bring in profits
· UCC § 2-306(2) – A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale.
MORAL OBLIGATION as consideration
· quantum meruit – π can recover from Δ the fair market value of any services that π conferred on Δ – quasi contract
· HOWEVER a promise to pay for an act already performed is not enforceable because there is no consideration
· past consideration does not make a contract enforceable
· e.g. Mills v. Wyman
· Δ’s son get sick and is taken care of by π
· after son dies, Δ promises to pay π for expenses incurred in taking care of his son, but then changes his mind
· court rules in favor of Δ
· no consideration because the promise was not in exchange for the benefit – no bargain
· rationale—cautionary function – to make sure people don’t make impulsive promises
· traditional rule
· EXCEPTION
· the traditional rule will be abandoned if there has been a material benefit conferred on π from Δ
· Rest 2d § 86
· (1) A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice.
· (2) A promise is not binding under Subsection (1)
· (a) if the promisee conferred the benefit as a gift or for other reasons the promise has not been unjustly enriched; OR
· (b) to the extent that its value is disproportionate to the benefit.
STATUTE OF FRAUDS

· certain contracts must be in writing
· rationale
· In England in the 1770s, the parties couldn’t testify, therefore you had to have a writing

· evidentiary rationale – frailty of human memory

· cautionary principle – prevents impulsive agreements

· channeling – courts can’t enforce every promise

· business efficiency

· What kinds of frauds are you protecting against?

· protects against fraudulent assertions – you can’t make up promises

· however, also promotes fraudulent denials –allows people to falsely deny that there was an oral contract

· What kinds of contracts are within the Statute of Frauds

· promises by executors
· in consideration of marriage
· contracts for the sale of interest to land
· contracts to serve as a surety (someone who agrees to pay debts of someone else)

· contracts that cannot by their terms be performed in one year
· UCC § 2-201 – sale of goods for $500 or more
· text of UCC § 2-201

· (1) Except as otherwise provided in this section a contract for the sale of goods for the price of $500 or more is not enforceable by way of action or defense unless there is some writing sufficient to indicate that a contract for sale has been made between the parties and signed by the party against whom enforcement is sought or by his authorized agent or broker.  A writing is not insufficient because it omits or incorrectly states a term agreed upon but the contract is not enforceable under the paragraph beyond the quantity of goods shown in such writing.

· (2) Between merchants if within a reasonable time a writing in confirmation of the contract and sufficient against the sender is received and the party receiving it has reason to know its contents, it satisfies the requirements of subsection (1) against such party unless written notice of objection to its contents is given within ten days after it is received.

· (3) A contract which does not satisfy the requirements of subsection (1) but which is valid in other respects is enforceable (exceptions)
· (a) if the goods are to be specially manufactured for the buyer and are not suitable for sale to others in the ordinary course of the seller’s business and the seller, before notice of repudiation is received and under circumstances which reasonably indicate that the goods are for the buyer, has made either a substantial beginning of their manufacture or commitments for their procurement; or

· (b) if the party against whom enforcement is sought admits in his pleading, testimony or otherwise in court that a contract for sale was made, but the contract is not enforceable under this provision beyond the quantity of goods admitted; or

· (c) with respect to goods for which payment has been made and accepted or which have been received and accepted.

· UCC § 2-105 – Goods means all things which are movable at the time of identification to the contract for sale
· includes anything capable of severance without damage to the land (crops, etc.) 
· UCC § 2-104 – 
· (1) Merchant means a person who deals in goods of the kind.
· (3) Between merchants means in any transaction with respect to which both parties are chargeable with the knowledge or skill of merchants.
· the writing requirement does not need to be formal
· must be singed by or on behalf of the party against whom enforcement is sought
· content
· must identify the subject matter of the contract
· must reasonably establish that a contract has been made – that there has been an agreement
· must state the material terms of the contract to a reasonable certainty
· must state the quantity term – a contract is not enforceable beyond the quantity listed
· if an oral agreement is made between merchants, and within a reasonable time a written confirmation is sent it satisfies the statute of fraud
· UNLESS there is written notice of objection given within 10 days after it is received
· UCC § 2-201(2)
· failure to comply with the statute makes the contract unenforceable
· voidable, not void, at the option of the party who didn’t sign
· if the party against whom enforcement is sought admits to an oral contract, the contract is enforceable even though it is not in writing
· but not beyond the quantity of goods admitted
· UCC § 2-201(3)
· Is reliance available as a theory of recovery if the contract goes against the Statute of Frauds?
· traditional view – the contract must be in writing, but if you rely on it you can recover
· modern rule
· Rest 2d § 139- extends promissory estoppel to contracts not in writing in limited circumstances
· (1) A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce the action or forbearance is enforceable notwithstanding the Statute of Frauds if injustice can be avoided only by enforcement of the promise.  The remedy granted for breach is to be limited as justice requires.
· (2) In determining whether injustice can be avoided only by enforcement of the promise, the following circumstances are significant—
· (a) the availability and adequacy of other remedies, particularly cancellation and restitution;
· (b) the definite and substantial character of the action or forbearance in relation to the remedy sought;
· (c) the extent to which the action or forbearance corroborates evidence of the making and terms of the promise, or the making and terms are otherwise established by clear and convincing evidence;
· (d) the reasonableness of the action or forbearance;
· (e) the extent to which the action or forbearance was foreseeable by the promisor.
· no clear rule as to whether promissory estoppel applies to sale of goods contracts not in writing
· no reference to promissory estoppel in § 2-201, so there is a good argument that is it not available as an exception
· however, the courts are divided
OBJECTIVE THEORY OF CONTRACTS

· contracts require an agreement between the parties – MEETING OF THE MINDS
· the meeting of the minds – existence and terms of the contract – are to be determined from manifestations made by each party

· manifestation of mutual assent
· the appearance of mutual assent – that which is made plain

· OBJECTIVE standard for deciding intent

· what a reasonable person in the position of the other party would believe his manifestations of intent meant
· apparent intent

· a party’s secret intentions are irrelevant in determining whether a contracts exists and what its terms are
· Lucy v. Zehmer
· parties drinking at bar sign written statement saying that Δ will sell his land to π

· Δ says it was all a joke, but the court enforces the contract because his subjective intent isn’t important – a reasonable person in the circumstances would have believed it was a contract

· written and signed by Δ and his wife, 40 minutes of negotiations, etc.

· if the parties share a subjective belief that differs from the objective intent of their actions, then their shared subjective intent controls
· e.g. if π knows that Δ is joking (subjective intent), a reasonable person in π’s position with π’s knowledge wouldn’t believe Δ was serious

· Cohen v. Cowles Media
· political operative gave damaging information regarding opposing candidate to newspaper for promise of confidentiality

· the court held that there was no contract, because in these circumstances reasonable people would understand that the parties weren’t intending legal obligation

· look to professional standards and context of situation in determining what a reasonable person would believe
OFFER
· a manifestation of mutual assent consists of OFFER followed by ACCEPTANCE

· Rest 2d § 24 – “an offer is the manifestation of willingness to enter into a bargain so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it”
· creates the power of acceptance

· a reasonable person believes that saying yes would create a contract

· reasonable understanding of commitment

· the offeror is the master of the offer

· he sets the terms, and the power of acceptance

· an offer may invite or require acceptance to be made by an affirmative answer in words, or by performing or refraining from performing a specified act

· unless otherwise indicated by the language of the circumstances, an offer invites acceptance in any manner and by any medium reasonable in the circumstances

· INDEFINITE AGREEMENTS
· the terms of the contract offered must be reasonably certain
· Rest 2d § 33
· (1) Even though a manifestation of intention is intended to be understood as an offer, it cannot be accepted so as to form a contract unless the terms of the contract are reasonably certain.
· (2) The terms of a contract are reasonably certain if they provide a basis for determining the existence of a breach and for giving an appropriate remedy.

· (3) The fact that one or more terms of a proposed bargain are left open or uncertain may show that a manifestation of intention is not intended to be understood as an offer or as an acceptance.
· if material terms of a contract are indefinite, it would indicate to a reasonable person that the speaker has not committed himself – therefore it is not an offer
· if there is some objective method of filling in the indefinite terms, then a contract may still be enforced
· e.g. MGM v. Scheider
· agreement between actor and studio where he’s going to appear in pilot and TV series
· actor refuses to shoot TV series after doing the pilot, and the studio sues for breach of contract
· an essential term – the start date of the series – was left out
· court says there was a contract because there is some objective method of determination is available, independent of either party’s mere wish or desire
· if industry standard/objective evidence of when the start date would be, then there is a contract
· LETTERS OF INTENT / AGREEMENTS TO AGREE / CONTRACTS TO NEGOTIATE

· letters of intent and agreements to agree
· standard view is that they aren’t enforceable because they don’t reflect a commitment by the parties
· they have left themselves a way out
· too indefinite to be enforced
· there is no duty to negotiate
· e.g. Joseph Martin Deli v. Schumacher
· parties agree that tenant can renew lease with “annual rent to be agreed upon”
· court held that the contract was unenforceable because of the indefiniteness of the essential term of the rent
· if there was any objective way of determining the rent the contract could have still be enforced – i.e. if the parties specified fair market value or if they have a history of agreeing to pay fair market value
· contracts to negotiate
· where the parties have committed to one another to bargain/negotiate in GOOD FAITH
· some courts hold that this is a binding agreement
· Oglebay v. Armco
· long-term, relational contract between parties to transport iron ore
· 2 pricing mechanisms to determine how much to charge and after decades, they both fail – there is now a contract without a price term
· courts hold that the contract is enforceable despite the fact that an essential term was left open
· the parties were not at arms length – and the court felt that they intended to have a contract, with or without a price term
· the parties couldn’t possibly foresee what was going to happen over 30 years, and they can’t be expected to specify everything ahead of time 
· REMEDIES for breach of a contract to negotiate
· expectation measure not available in these circumstances because we don’t know what position the parties would have been in because the contract was too indefinite
· restitution damages
· quantum meruit – for any benefit he’s conferred on the other party
· quasi contract – a non contractual recovery
· reliance damages
· no contract therefore no contract recovery
· there is no such thing as pre-contractual liability
· however, some courts allow for reliance damages to avoid injustice
· promissory estoppel
· Hoffman v. Red Owl and Baskin Robbins
· OPEN TERMS IN UCC CONTRACTS - § 2-204(3) – Even though one or more of the terms are left open a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving appropriate remedy.
· UCC provides gap fillers for open terms
· UCC § 2-305 – open price term
· (1) The parties if they so intend can conclude a contract for sale even though the price is not settled.  In such a case the price is a reasonable price at the time for delivery if
· (a) nothing is said as to price; or
· (b) the price is left to be agreed by the parties and they fail to agree; or
· (c) the price is to be fixed in terms of some agreed market or other standard as set or recorded by a 3rd person or agency and it is not so set or recorded.
· (2) A price to be fixed by the seller of by the buyer means a price for him to fix in good faith.
· (3) When a price is left to be fixed otherwise than by agreement of the parties fails to be fixed through fault of one party the other may at his option treat the contract as cancelled or himself fix a reasonable price.
· (4) Where, however, the parties intend not to be bound unless the price be fixed or agreed and it is not fixed or agreed there is no contract.  In such a case the buyer must return any goods already received or if unable so to do must pay their reasonable value at the time of delivery and the seller must return any portion of the price paid on account.
· quantity term

· UCC doesn’t supply a quantity default term
· if the quantity term is left open, then under the Code it is unenforceable
· Statute of Frauds - § 2-201
· Rest 2d § 26 – Preliminary Negotiations – “a manifestation of willingness to enter into a bargain is not an offer if the person to whom it is addressed knows or has reason to know that the person making it does not intend to conclude a bargain until he has made a further manifestation of assent”

· Lonergan v. Scolnick
· seller sent letter to buyer saying if he’s interested to act fact

· the court held there was no reasonable indication of commitment to sell specifically to π

· just preliminary negotiations

· statements of future intention are not usually considered offers

· only expression of future intent to contract – not sufficient

· typically, advertisements are not offers – they are solicitations for offers
· there is no reasonable expression of commitment
· indefinite and practically infinite number of people receiving it
· no specific intent to deal with just one person
· indefinite in terms
· Lefkowitz v. Great Minneapolic Surplus Store
· “1 Black Lapin Stole, Beautiful, worth $139.50 … $1,00, First Come First Served”
· court held that this particular advertisement was clear and definite – quantity limitation, exact price, exactly how to accept, not open to everyone…
· price quotations typically aren’t offers, but may be depending on the circumstances
· proposals for reward are offers
· AUCTIONS
· with reserve – the seller can withdraw the property anytime before the hammer comes down – at any time before the contract is complete
· the person bidding is the one making the offer, and the auction is solicitation of bids
· without reserve – auctioneer cannot withdraw goods once bidding has started, unless there is no bid within reasonable time
· courts are reluctant in close cases to say there is an offer
· cautionary principle –courts don’t want to impose obligations on people who didn’t mean to commit 
· contra proferentem – in interpreting a contract, in trying to ascertain the meaning of the language, if it is ambiguous, the courts construe it against the interest of the party that drafted it
· therefore there would be an offer
TERMINATION OF OFFERS

· offer is freely revocable until acceptance
· an offeree’s power of acceptance is terminated when the offeror takes definite action inconsistent with an intention to enter into the proposed contract and the offeree acquires reliable information to that effect

· offeree’s power of acceptance may be terminated by—
· rejection or counter-offer by the offeree, or
· lapse of time, or
· revocation by the offeror, or
· death or incapacity of the offeror or offeree
· to be effective, revocation of an offer must be communicated to the offeree before he has accepted

· indirect notice of rejection can be valid if the offeror relies on it
· in close cases, courts will say that contract was revoked
· cautionary principle – the courts want to be absolutely sure that people want to be in contracts
· COUNTEROFFERS
· any time the offeree varies the terms of acceptance it is a counteroffer

· accommodation under UCC § 2-206(1)(b) is considered a counteroffer

· terminates the possibility of acceptance

· once a counteroffer is proposed, the original offer cannot be accepted

· e.g. Minneapolis & St. Louis RR v. Columbia Rolling-Mill
· offer for minimum of 2000 tons, and acceptance for 1200 tons

· offeror says that they can’t book offer for the price they wanted for 1200 tons, so offeree replies putting in an offer instead for 2000 tons

· the court held that the request for 1200 was a counteroffer which terminated the original offer for 2000 tons

· buyer couldn’t later accept the offer for 2000 tons because it had been terminated by his counteroffer

· MIRROR IMAGE RULE

· acceptance must be an exact mirror image of the offer
· classical formal rule

· UCC § 2-207 

·  (1) A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms.

· (2) The additional terms are to be construed as proposals for addition to the contract.  Between merchants such terms become part of the contract unless:

· (a) the offer expressly limits acceptance to the terms of the offer;

· (b) they materially alter it; or

· (c) notification of objection to them has already been given or is given within a reasonable time after notice of them is received.

· (3) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract.  In such case the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this Act.

· designed to solve the battle of the forms
· no contract under 2-207(1) when acceptance is expressly made conditional on assent to additional or different terms

· the inconsistent terms drop out and are filled in by the UCC gap fillers

· e.g UCC § 2-305 – Open Price Term – reasonable price at the time of delivery

· additional terms are to be construed as proposals for addition to the contract
· between merchants they become part of the contract UNLESS
· the offer limits acceptance to the terms of the offer
· they materially alter it
· notification of objection to them has been given
· LAST SHOT DOCTRINE 
· implied-in-fact contract
· conduct by parties that indicates a contract, even though the contracts don’t agree
· when the buyer and seller have exchanged forms that don’t agree, and acceptance is conditional on assent to different terms, but the buyer has accepted the goods anyway
· his payment and acceptance of the goods would be construed as acceptance of the counteroffer
· terms of the contract—
· terms on which the writings agree
· contradictory terms are knocked out and supplanted by UCC gap fillers
· pragmatic solution to mirror image rule
· reflects the market place better than the common law rule
· the life of the law has not been logic, it has been experience
· outcome of disputes should be decided based on how the world works
· OPTION CONTRACTS
· the offeror and the offeree have entered into a contract independent of the underlying offer, specifying that the offeror won’t revoke the offer for a specified period of time
· collateral contract whereby the offer is irrevocable
· under contractual duty to keep the offer open for the stated time
· there must be consideration to keep an option contract open
· UCC § 2-205
· An offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time, but in no event may such period of irrevocability exceed three months; but any such term of assurance on a form supplied by the offeree must be separately signed by the offeror. 
· gets rid of consideration requirement to keep the option open
· offer must be made by a merchant
· offer must be a signed writing
· keeps contract open for time stated, and if no time is stated, the option is kept open for a reasonable time, but no longer than 3 months
· PART PERFORMANCE / PREPARATION TO PERFORM
· unilateral contracts

· no acceptance until the performance is complete

· traditional rule was that partial performance didn’t get you anything
· implied option is created when offeree begins the invited performance
· Rest 2d § 45 – Option Contract Created by Part Performance or Tender
· (1) Where an offer invites an offeree to accept by rendering a performance and does not invite a promissory acceptance, an option contract is created when the offeree tenders or begins the invited performance or tenders a beginning of it.
· (2) The offeror’s duty of performance under any option contract so created is conditional on completion or tender of the invited performance in accordance with the terms of the offer.
· part performance counts as consideration to keep the underlying offer open

· preparing to perform does not count as consideration
· however, if it was reasonably foreseeable that π would rely on promise and he did to his detriment, then he might be able to recover under promissory estoppel

· whether π partially performed is a question of fact to be determined by the trial court
· default rule – offeror can specify that he wants to be able to revoke at any time
· expectation measure of damages
· bilateral contracts
· traditional rule – mere reliance on an offer in a bilateral contract is not sufficient to make it irrevocable
· in bilateral contracts, reliance creates an option contract
· Rest 2d § 87 – 
· (1) An offer is binding as an option contract if it
· (a) is in writing and signed by the offeror, recites a purported consideration for the making of the offer, and proposes an exchange on fair terms within a reasonable time; or
· (b) is made irrevocable by statute.
· (2) An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice.
· promissory estoppel rationale
· reliance damages
ACCEPTANCE

· a manifestation of mutual assent consists of OFFER followed by ACCEPTANCE
· an offer creates in the offeree the power to make a contract by manifesting assent to the terms of the offer – if the offeree manifests assent, then the offeree has accepted the offer
· acceptance of an offer is manifestation of assent to the terms of the offer in the manner invited or required by the offer
· objective theory of contracts
· an offer can be accepted only by a person in whom the offeror intended to create a power of acceptance
· must mirror the terms of the offer

· MODE OF ACCEPTANCE
· offeror is the master of the offer, and can condition acceptance
· if not, then it is in any manner and by any medium reasonable in the circumstances
· NOTIFICATION
· notification of acceptance in bilateral contract is necessary if offeror doesn’t specify otherwise
· the law supplies the term by default
· unilateral contracts
· default rule is that notification of intention to accept is not necessary in unilateral contracts
· acceptance occurs through performance of the desired act
· Carbolic Smoke Ball
· the offeree must give the offeror notice that he has performed when the offeror has no reason to know of the performance
· the offeree must know of offer when accepting
· e.g. Glover v. Jewish War Veterans
· reward for information regarding murder
· woman gives up information but was not aware of the reward
· she cannot collect – impossible to assent to an offer without knowledge

· no mutual exchange ( no bargain ( no consideration
· offer must be accepted within a REASONABLE TIME
· unless otherwise specified by the offeror
· gap filler provided by the UCC
· what is reasonable time for taking any action depends on the nature, purpose and circumstances of such action
· SILENCE as acceptance
· if the past conduct of the parties would lead a reasonable person to think that silence is acceptance, than it is
· MAILBOX RULE
· Rest 2d § 63 – “Unless the offer provides otherwise,
· (a) an acceptance made in a manner and by a medium invited by an offer is operative and completes the manifestation of mutual assent as soon as put out of the offeree’s possession, without regard to whether it ever reaches the offeror; but
· (b) an acceptance under an option contract is not operative until received by the offeror.
· when offeree puts acceptance in the mail – it is valid
· effective on dispatch rather than receipt
· the communication is the acceptance
· default rule – offeror can specify mode of acceptance
· applies only to acceptance – revocations and offers are not valid until received
· offer may be withdrawn or revoked any time before acceptance
· UCC § 2-206 – Offer and Acceptance in Formation of Contract
· (1) Unless otherwise unambiguously indicated by the language or circumstances
· (a) an offer to make a contract shall be construed as inviting acceptance in any manner and by any medium reasonable in the circumstances;
· (b) an order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by a prompt promise to ship or by the prompt or current shipment of conforming or nonconforming goods, but such shipment of nonconforming goods does not constitute an acceptance if the seller seasonably notifies the buyer that the shipment is offered only as an accommodation to the buyer.
· (2) Where the beginning of a requested performance is a reasonable mode of acceptance an offeror that is not notified of acceptance within a reasonable time may treat the offer as having lapsed before acceptance.
· Corinthian Pharmaceutical Systems v. Lederle
· π orders 1000 vials from Δ, who only ships 50
· not acceptance of offer to ship 1000 vials because its an accommodation under 2-206(1)(b)
· SHRINK WRAP
· about the trouble of mass consumer sales in which the consumer is not told everything about the contract until after the consumer has paid the contract price
· Hill v. Gateway
· The Hills order a computer from Gateway over the phone.  
· The computer comes, and inside the box is the contract which says that the contract is accepted if not objected to in 30 days as well as an arbitration clause.
· The Hills have a problem with the computer more than 30 days after they receive it, and they don’t want to arbitrate.
· Court holds that it is a valid contract—
· Gateway is the offeror, and the offeror can condition acceptance in any way he wants
· here, not returning the computer in 30 days is acceptance
· not a UCC § 2-207 case because its not a “battle of the forms”
· Klocek v. Gateway
· similar to Hill, except the Kloceks only had 5 days to return computer
· Court applies UCC § 2-207
· buyer is the offeror and Gateway is the offeree
· the arbitration clause is a proposal for addition to the contract, which means that it must be expressly accepted by the buyer for it to be part of the contract
· courts are split as to what approach they apply to shrink wrap cases
· CLICK WRAP
· similar situation, except by clicking to consent to terms and conditions

· in order for a transaction to be a contract there must be a manifestation of agreement between the parties

· must be informed assent

· offeree is not bound by inconspicuous contractual provisions of which he is unaware, contained in a document whose contractual nature is not obvious

· objective standard – would a reasonably prudent person in π’s position necessarily have known or learned of the existence of the license agreement prior to acting?
AVOIDANCE OF CONTRACTS
· defenses to a valid contract

· renders contracts VOIDABLE – cancelable at the option of one of the parties

· rationale – contract are about volition where the public is free to make or not make contracts, and there is something about the way that the contract was formed that makes the court think that it wasn’t the true volition of one of the parties

CAPACITY to consent
· A person must have legal capacity to contract.

· no one can be bound by contract who has not legal capacity to incur at least voidable contractual duties
· MINORITY
· below the age of maturity – which for the purposes of contract law is 18 years old
· contracts made by a minor is voidable at the election of the minor
· the adult party cannot void the contract

· Rest 2d § 14 – “Unless a statute provides otherwise, a natural person has the capacity to incur only voidable contractual duties until the beginning of the day and before the person’s 18th birthday.”

· rationale – trying to protect the minor from unscrupulous business people

· the minor is obliged to return what he or she still has – in specie – after deciding not to go through with a contract

· there is no obligation to account for use or depreciation or to return an equivalent of what was received

· the requirement is one of restoration, not restitution

· EXCEPTIONS

· necessaries
· where necessaries are sold and delivered to an infant, or to a person who by reason of mental incapacity or drunkenness is incompetent to contract, he must pay a reasonable price therefore (not necessarily what he agreed to pay for them)
· necessaries are goods suitable to the condition in life of such infant or other person, and to his actual requirements at the time of delivery
· food, shelter, medical treatment, clothing

· what is necessary for proper and suitable maintenance of the infant in view of his social position and situation in life, the customs of the social circle in which he moves or is likely to move, and the fortune possessed by him and by his parents

· to be liable for articles as necessaries, an infant must be in actual need of them, and obliged to procure them for himself
· whether goods are necessaries is a question of law

· quasi-contract recovery available

· restitution remedy is limited to unjust enrichment

· the law imposes a contract because there is no enforceable contract

· ratification
· a minor can ratify the contract when he comes of age
· after a minor turns 18, he has a reasonable amount of time for him to disaffirm the contract

· if he doesn’t disaffirm after a reasonable amount of time after he turns 18, then the contract is ratified and enforceable

· misrepresentation of age
· if the minor is silent about his age, the risk falls on the adult

· if he lies about his age, and says he’s not a minor—

· no real rule about this

· one approach is that the contract is voidable by the minor, but the minor is liable in the tort system for misrepresentation

· MENTAL IMPAIRMENT
· Rest 2d § 15 –
· (1) A person incurs only voidable contractual duties by entering into a transaction if by reason of mental illness or defect 
· cognitive test (a) he is unable to understand in a reasonable manner the nature and consequences of the transaction, or 
· volitional test (b) he is unable to act in a reasonable manner in relation to the transaction and the other party has reason to know of his condition.

· (2) Where the contract is made on fair terms and the other party is without knowledge of the mental illness or effect, the power of avoidance under Subsection (1) terminates to the extent that the contract has been so performed in whole or in part or the circumstances have so changed that avoidance would be unjust.  In such a case a court may grant relief as justice requires.
· contract made by a mentally impaired person is voidable at the election of the mentally impaired person
· there is a presumption of competence to make a contract
· there needs to be clear and convincing evidence that the party is not competent in order for the contract to be rescinded

· burden of proof on party asserting lack of capacity to establish the same by clear and convincing evidence

· appellate court defers to the lower court’s findings of fact in determining whether or not she was competent

· INTOXICATION
· a contract made by an intoxicated person is voidable
· only voidable if the other party has reason to know about the intoxication

· only voidable if at the time of contracting, the intoxicated party was incapable of exercising judgment and understanding the proposed engagement
MISREPRESENTATION
· assertion that is not in accord with the facts
· fraudulent statement about the state of facts upon which the contract is based
· assertion of fact, not statement of opinion
· an assertion can be by conduct as well as words
· consciously false and intended to mislead
· concealment is misrepresentation
· half truths are misrepresentations
· puffery is not misrepresentation
· innocent and material mistake can also be the basis for rescission of contract if it was a material fact that induced π into contract
· duty to disclose 
· as a general matter, there is no duty to disclose
· typically when information is equally available to both parties
· but you can’t impose on the other party – if it turns out that the buyer somehow kept the seller from finding out, then it is up to the jury to decide if there was a duty to disclose
· rationale – fairness and economic (puts a premium on hard work)
· EXCEPTIONS
· there is a duty when there is a fiduciary relationship
· superior knowledge – knowledge that is not equally accessible to both parties
· e.g. Mrs. Vokes was not in a position to know that she was a bad dance like the studio was
· although it was an assertion of opinion, the dance studio was in a position of superior knowledge, and their judgment of her dancing could reasonably be taken as an assertion of fact
· e.g. Laidlaw – both parties had equal access to information and it was a fiduciary relationship
· to correct a misstatement
· residential real estate transactions – where the seller of a home knows facts that materially affect the value of the property which are not readily observable and not known to the buyer, the seller has a duty to disclose those facts
· Hill v. Jones – termite invested house
· statutory exceptions like Unfair and Deceptive Acts or Practices Laws (UDAP) and RICO, which allow π’s to go after anyone engaged in racketeering – fraud 
· a misrepresentation that induces a party to enter into the contract will render that contract voidable by that party
· 2 types of fraud
· fraud in inducement
· makes the contract voidable
· misrepresentation of the facts that makes someone enter into the contract
· fraud in execution
· makes the contract void
· goes to the character of the contract itself, not the surrounding context
· PROMISSORY FRAUD
· when a promisor, at the time of promise, doesn’t intend to perform the promise
· leads to punitive damages beyond compensatory damages
· intent to perform is a matter of present fact
· depends on the state of the speaker’s mind
· look to documents, pattern of repeated breaching, no change in circumstances between time of promising and time of breach, impossibility of performance at time of promise
· objective test
· although a promise is a statement about what promisor will do in the future, there is an implied assertion about what he’s thinking at the time the promise is made
· different from changing your mind after the promise is made
UNDUE INFLUENCE / DURESS
· both involve the notion that the promisor’s consent was somehow forced and not voluntary
· difference is in the degree – improper persuasion v. threats
· UNDUE INFLUENCE
· unfair persuasion / wrongful pressure
· Rest 2d § 177 – Undue influence is unfair persuasion of a party who is under the domination of the person exercising the persuasion or who by virtue of the relation between them is justified in assuming that that person will not act in a manner inconsistent with his welfare
· no free will in assenting to the contract
· contract is voidable
· person seeking to avoid the contract had the burden of proof
· not the same as driving a hard bargain
· normally in fiduciary relationships
· typically involved—
· discussion of transaction at unusual or inappropriate time or place
· consummation of the transaction in an unusual place

· insistent demand that business be finished at once
· extreme emphasis on untoward consequences of delay
· use of multiple persuaders by the dominant side against a single servient party
· absence of 3rd party advisers to the servient party
· statements that there is no time to consult financial advisers or attorneys
· e.g. wife took advantage of husband’s psychological weakness and got him to make a promise
· DURESS
· coercion / threats where promisee was forced into agreeing
· contract is voidable by the victim when the parties manifestation of assent is induced by an improper threat by the other party that leaves him with no reasonable alternative
· duress using physical compulsion, however, means the contract is void
· ECONOMIC DURESS
· is demonstrated by proof that immediate possession of needful goods is threatened

· by proof that one party to a contract had threatened to breach the agreement by withholding goods unless the other party agrees to some further demand

· a mere threat to breach by not delivering is not enough to constitute economic duress

· it must also appear that the threatened party couldn’t obtain the goods from another source, and that ordinary remedy of action for breach would not be adequate

· 2 part test

· Was π deprived of free will not to assent to contract?

· Did π have any reasonable alternative?
· Austin Instrument v. Loral
UNCONSCIONABILITY
· ELEMENTS
· (1) absence of meaningful choice on the part of one of the parties
· procedural unconscionability
· gross inequality of bargaining power – lack of understanding of the terms of the contract by one party
· process of contract formation
· oppression
· no opportunity to negotiate
· doesn’t matter if π could have gone elsewhere, as long as he didn’t have the opportunity to negotiate this contract
· unfair surprise – hidden or obscure terms
· e.g. adhesion contract – “take it or leave it”
· (2) terms that are unreasonably favorable to the other party
· substantive unconscionability
· “shock the conscience”
· something extremely unfair given the mores and practices of the business at issue
· e.g. Jones – paying 3x the fair market value of a freezer
· UCC § 2-302
· (1) If the court as a matter of law finds the contract or any clause of the contract to have been unconscionable at the time it was made the court may refuse to enforce the contract, or it may enforce the remainder of the contract without the unconscionable clause, or it may so limit the application of any unconscionable clause as to avoid any unconscionable result.
· (2) When it is claimed or appears to the court that the contract or any clause thereof may be unconscionable the parties shall be afforded a reasonable opportunity to present evidence as to its commercial setting, purpose and effect to aid the court in making the determination.
· REMEDY
· the court can refuse to enforce the entire contract
· the court can sever the unconscionable clause and enforce the remainder of the contract
· the court can limit the effect of the unconscionable clause
ILLEGALITY & PUBLIC POLICY
· courts will not enforce contracts that are illegal or contrary to public policy – VOID
· court itself can raise illegality issue – doesn’t need to wait for Δ to raise the defense
· Rest 2d § 178
· (1) A promise or other term of an agreement is unenforceable on grounds of public policy if legislation provides that it is unenforceable or the interest in its enforcement is clearly outweighed in the circumstances by a public policy against the enforcement of such terms.
· (2) In weighing the interest in the enforcement of a term, account is taken of
· (a) the parties’ justified expectations,
· (b) any forfeiture that would result if enforcement were denied, and
· (c) any special public interest in the enforcement of the particular term.
· (3) In weighing a public policy against enforcement of a term, account is taken of
· (a) the strength of that policy as manifested by legislation or judicial decisions,
· (b) the likelihood that a refusal to enforce the term will further that policy,
· (c) the seriousness of any misconduct involved and the extent to which it was deliberate, and
· (d) the directness of the connection between that misconduct and the term. 
· RATIONALE – 
· discourages illegal bargaining
· preserves institutional integrity
· encourages opportunist behavior in illegal contracts
· generally, there is no restitution
· in pari delicto potior est condition defendentis – when the parties are equally guilty, as a practical matter, Δ is in a better position
· e.g. Sinnar v. Le Roy
· π gives Δ money as a bribe to get him liquor license.  Δ doesn’t get the license, and keeps π’s money.
· court said there was no contract and denied recovery
· EXCEPTIONS of when restitution is allowed
· when denial of restitution causes “disproportionate forfeiture”
· π was excusable ignorant of facts or of legislation “of a minor character, in the absence of which the promise would be enforceable”
· π was “not equally in the wrong with the promisor”
· π did not “engage in serious misconduct and he withdraws from transaction before the improper purpose has been achieved
· severability – What if only part of the contract is illegal? – 3 approaches—
· (1) void the entire contract because of the unenforceable clause
· (2) sever the illegal term – “blue-pencil” rule
· the court asks if the parties would have made the contract if the illegal term was absent
· if yes, then the term gets cut out and the remainder is enforced
· if no, then the term can’t be severed because the court would be creating a contract that the parties didn’t agree to
· (3) reform the contract – come up with a reasonable clause to replace the illegal one
· e.g. Data Management
· unenforceable covenant not to compete because it was unreasonable
· the courts have a lot of discretion in defining reasonable – length of time and scope of covenant not to compete
· the court here chose to reform the contract
· this approach to illegal clauses in contracts in not widely accepted outside covenants not to compete
· VOID as against PUBLIC POLICY
· judges can declare some contracts void, even if the legislature hasn’t – because it violates public policy
· vague and illusive
· creates problems with predictability and judicial activism
· Does the law reflect changes in social norms or encourage them?
· Who should make decisions on public policy – the legislature or the court?
ARBITRATION
· form of Alternative Dispute Resolution (ADR) – which is a set of practices and techniques that aim to: 

· (1) permit legal disputes to be resolved outside the courts for the benefit of all disputants;

· (2) reduce the cost of conventional litigation and the delays to which it is ordinary subject; or

· (3) prevent legal disputes that would otherwise likely be brought to the courts

· arbitration is a specific type of 3rd party dispute resolution used when it has become impossible to resolve the dispute using other means

· the parties appoint private arbitrators to resolve disputes

· binding on the parties

· generally not appealable

· Federal Arbitration Act § 10 gives the grounds on which a court can vacate an arbitration award—

· the award was procured by corruption, fraud or undue means

· here the conduct of the parties or their lawyers rather than the arbitrators is on trial

· e.g. lawyer bribes arbitrator

· evident partiality or corruption in the arbitrators

· here the focus is on the arbitrators, particularly on their independence and impartiality

· e.g. arbitrator took the bribe

· arbitrators were guilty of misconduct in refusing to postpone the hearing, or refusing to hear evidence relevant and material to the controversy, and other misbehavior by which the rights of any party have been prejudiced

· arbitrators have exceeded their powers or so imperfectly executed them that a mutual, final and definite award upon the subject matter was not made

· review of the merits by a court are not allowed
· it would undermine the purpose of arbitration – cheaper, faster, confidential, avoid court

· EXCEPTION for manifest disregard
· if you can show that the arbitrator’s decision was in manifest disregard of the law, then you can appeal the merits to the court

· party must demonstrate that the party knew of the relevant principle, appreciated that this principle controlled the outcome of the disputed issue, and nonetheless willfully flouted the governing law by refusing to apply it

· distinction between arbitration and litigation

· both are adversarial systems

· both use 3rd party mechanism – trying to persuade 3rd party to rule in your favor

· but arbitration uses a private mechanism – no government agency involved

· no juries

· arbitrators are probably experts, therefore are more predictable

· relatively informal

· quicker, more streamlined, less complicated (no civ pro)

· distinction between other forms of ADR

· mediation – another form of private dispute resolution

· mediation is not binding

· mediator tries to get the parties to come to their own agreement and work out the dispute themselves

· not as active as arbitration – not as adversarial

· advantages of arbitration

· parties retain more control over scope

· confidential
· judged by experts

· e.g. AAA – American Arbitration Association

· institutional arbitration

· contains a large roster of people with expertise in specific areas to arbitrate disputes
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