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CHARACTERISTICS OF MODERN PROCEDURE

· system construction from several sources of law – Constitution, statutes, Rules, common law decisions

· procedure as a field for lawyers’ strategy, constrained by ethical obligations

· divided judicial power (between courts and judge/jury)

· notice pleading

· broad joinder

· broad discovery

· struggle between full trial and truncated procedures

· limited appellate review

· adversary system – places the responsibility on the parties for bringing suit, defining the issues, and deciding what evidence to use
FEDERAL RULES OF CIVIL PROCEDURE – RULE 1 – these rules shall be construed and administered to secure the just, speedy, and inexpensive determination of every action
PERSONAL JURISDICTION
· a state’s power to hear a case and enforce its judgment over the particular parties or property involved – FRCP 12(b)(2)
· types of personal jurisdiction

· in personam jurisdiction – permits a court to enter a judgment that is personally binding on Δ
· in rem jurisdiction – permits a court to adjudicate the rights of all possible claimants to a specific piece of property

· the state has jurisdiction over property located in its state
· quasi in rem jurisdiction – 
· cases involving individual disputes related to property under the court’s control
· cases involving essentially personal disputes where the court could not assert personal jurisdiction over Δ, but had jurisdiction over property belonging to Δ
· use of this category of quasi in rem jurisdiction has been severely limited on constitutional grounds
· Constitutional Issues
· Full Faith and Credit Clause - Full faith and credit shall be given in each state to the public acts, records, and judicial proceedings of every other state. And the Congress may by general laws prescribe the manner in which such acts, records, and proceedings shall be proved, and the effect thereof.

· U.S. Constitution – Article IV
· judgment entered without jurisdiction is not entitled to full faith and credit by other states
· Due Process Clause – No state shall deprive any person of life, liberty, or property without due process of the law.
· a state would violate this guarantee if its courts entered judgments against Δ without following a fair judicial procedure which includes appropriate limits on the places where a Δ can be required to defend a lawsuit
CONSTITUTIONAL LIMITS – How far can a state go in exercising personal jurisdiction?

· Origins of Jurisdiction – traditional basis

· Pennoyer Standard
· RULE:  for the state to exercise jurisdiction over individuals or property there must be

· valid service of process on the individual – (for in personam jurisdiction) OR
· court must physically serve process on Δ or his agent when he is in the forum state
· attachment of property in the state – (for in rem jurisdiction)
· property of out-of-state Δ located in the forum state needs to be attached at the outset of the suit 
· the judgment of the court is limited to the value of the attached property
· court has personal jurisdiction over individual Δ if—
· served with process in the state
· Δ’s agent was served with process in the forum
· Δ consented to jurisdiction 
· domicile – at time of the action commenced
· Δ has current dwelling place within jurisdiction 
· and has the intention to remain in that place for indefinite time
· general jurisdiction
· property was attached within the state
· non-resident motorist act – by operating a motor vehicle in the state, Δ has appointed a state official as his agent for service of process in the state – implied consent 
· preliminary criteria for establishing personal jurisdiction over corporations
· incorporation in forum state
· consent
· appointment of agent
· ownership of property
· regardless of the criteria used by the state or its long arm statute for establishing the jurisdiction over Δ, the constitutional due process requires that the Δ had minimum contacts with the forum state
EXAM TIP—first analyze above criteria – if any are present, mention that there is a presumption of personal jurisdiction and move on to Shoe analysis

· Modern Test – MINIMUM CONTACTS TEST of International Shoe
· due process requires only that in order to subject a Δ to a judgment in personam, if he not be present within the territory of the forum, he have certain minimum contacts with it such that the maintenance of the suit does not offend traditional notions of fair play and substantial justice 
· a Δ who deliberately chooses to take advantage of the benefits and protections of the laws of a state will he held accountable for his in-state conduct 
· Shaffer v. Heitner – applies to individuals as well as corporate Δs 
· minimum contacts test applies as well to in rem jurisdiction

· owning property in the state HOWEVER is not enough on its own to constitute jurisdiction

· (property must be attached at the outset of the case)

· there MUST be minimum contacts

· In rem jurisdiction may only be asserted if there is in personam as per “minimum contacts” or specific jurisdiction b/c property is subject of suit 

· minimum contacts
· Δ must have sufficient contacts with the state, even if he did not act within the state

· analysis focuses on the time when Δ acted, not the time of the lawsuit

· depends on the quality and nature of the contact

· McGee v. International Ins. Co. – the court upheld jurisdiction over claim arising out of a single contract solicited in the state

· relatedness – π’s claim arose directly from Δ’s contact with the state

· PURPOSEFUL AVAILMENT – Hanson v. Denckla (trust in DE, moved to FL)
· Δ must have purposefully availed itself of the privilege of conducting activities in the forum state, thus invoking the benefits and protections of its laws

· voluntary action by Δ
· establishing a relationship with the forum state
· unilateral act of π or 3rd person is insufficient to establish the requisite connection 
· World Wide Volkswagon v. Woodson
· court concluded that the Audi dealer had not purposefully availed itself of the opportunity to conduct activities in OK, although it could foresee that others would take its cars there

· the dealer had not sold cars there, advertised there, cultivated OK customers, or deliberately focused on OK as a market

· Audi dealer never sought any direct benefit from OK activities sufficient to require it to submit to jurisdiction there

· mere fact that a user of a product take it into the forum state is not sufficient to confer jurisdiction over the manufacturer, even if the latter should have foreseen that the user might do so
· what must be foreseeable is that Δ could get sued in the forum state
· focuses on the scope of activity of the seller, rather than the predictable area of use of the product by the buyer
· WEBSITES

· Pavlovich
· Coastal Communications
· must comport with fair play and substantial justice
· the relationship between Δ and forum must be such that it is reasonable to require the Δ to defend the particular suit in that forum
· burden on Δ – inconvenience for Δ and witnesses
· forum state interest in adjudicating the dispute

· π’s interest in obtaining convenient and effective relief

· interstate judicial system interest in obtaining the most efficient resolution of controversies

· shared interest of several states in furthering fundamental substantial social policies

· Δ must show that the forum is so gravely inconvenient that he is at a severe disadvantage in the litigation
· Asahi Metal Industry Co. v. Superior Court
· what happens when goods reach the forum state through a stream of commerce
· an out of state component manufacturer sells components to a manufacturer of a finished product outside the state and the manufacturer then incorporates the component into a finished product and distributes the finished product into the forum state

· manufacturer sells finished products to a wholesaler outside the state, the wholesaler then resells to a retailer in the forum state, and the retailer resells to the consumer

· Court is split (on EXAM address both O’Connor’s and Brennan’s opinions)
· O’Connor – rejected the premise that “mere awareness” that the stream of commerce may sweep goods into the state after they lave the Δ’s hands suffices to satisfy “purposeful availment”

· requires clearer evidence that Δ seeks to serve the market in the particular state, such as designing product for the market in that state or advertising there

· intent or purpose to serve the forum state

· it would also be unreasonable to make foreign company defend suit in US – would not comport with fair play and substantial justice

· Stevens – wouldn’t comport with fair play and substantial justice
· Brennan – in some rare cases, the minimum contacts requirement may be satisfied, but the concept of fair play and substantial justice will defeat the jurisdiction

· sending goods, at least in substantial quantities, into the stream of commerce is “purposeful availment” whether Δ knew or not that the goods will end up in the forum state 

· Δ purposefully availed himself to benefits of forum state, but it is still unreasonable to hold him to judgment

· Asahi benefited economically and knew that his goods were being regularly sold in forum state
· types of in personam jurisdiction

· general jurisdiction
· Δ may be sued in the state for any claim, even one completely unrelated  to its in-state activities

· out-of-state Δ – when Δ’s activities in the state are so systematic and continuous that they would expect to be subject to suit there

· in-state Δ

· in place of domicile for Δ

· in place of incorporation or headquarters of Δ corporation 
· no inconvenience to Δ

· Helicopteros Nacionales de Colombia v. S.A. Hall
· Court held that there was not enough continuous and systematic contact between Helicol and TX for TX to have personal jurisdiction over Δ

· the mere fact that purchases have been made in forum state, even if regularly, will not be sufficient to establish minimum contacts

· Burnham v. Superior Court
· if individual Δ is physically present in the state and personally served with process, there is in personam jurisdiction

· court is split as to whether the minimum contacts test of Shoe applies – address minimum contacts on EXAM anyway
· specific jurisdiction
· out-of-state Δ may be sued in state only for claims related to or arising out of his in-state activity – to claims arising out of his minimum contacts with the state
STATUTORY INQUIRY

· address LONG ARM STATUTE before constitutional analysis
· LONG ARM STATUTES
· due process clause does not actually confer any jurisdiction on state courts
· it only defines the outer bounds of permissible jurisdictional power
· it is up to the legislature of each state to actually grant the power to its courts to exercise personal jurisdiction over out-of-state Δs 
· state legislatures have the power to grant their courts the power to exercise personal jurisdiction to the limits of the due process clause or to confer only part of the constitutionally permissible jurisdiction
· 2 step analysis:
· (1) whether there is a state statute that authorizes it to exercise personal jurisdiction under the circumstances of the case
· (2) whether it would be constitutional under the due process clause to do so – minimum contacts
CONSENT
· Δ may consent to jurisdiction in the forum by:

· showing up in court without making a special appearance

· designating an agent in the forum state

· consenting to the jurisdiction in contract
· choice of law clauses – do not say where the suit shall be brought, but specify that the substantive law of particular jurisdiction will apply
· Burger King – such clause may show that Δ reasonably expected he would be sued in a particular state
· consent-to-jurisdiction clause – permits but does not require that suit will be brought in particular place
· forum selection clauses – limit the forum to a single location
· Carnival (Supreme Court)
· arbitration clauses – take disputes out of the reach of judicial system altogether
· cognovit clauses – involves not only consent to the jurisdiction but also waives the right to defend the claim on the merits
· Supreme Court limits them to circumstances where the party signing such clause understands the effect of it and receives some consideration for such consent
NOTICE
· DUE PROCESS requires that Δ receive adequate notice of the case against him, and even if the court has the power to judge the dispute, the court may not proceed 
· Pennoyer said that attaching property before the outset of the suit was sufficient notification, however the modern view is that some additional means of informing Δ are required 
· sufficient types of notice
· personal service is always sufficient form of notice
· papers can be left at Δ’s dwelling with someone of suitable age and discretion – counts as personal service within the state
· some states say that papers can be left at unattended dwelling
· service by mail – allowed if delivered by first-class mail
· publication sufficient when names and addresses were unknown or unlocatable
· service on state official – sometimes service may be made by serving a state official, plus giving notice by mail to Δ
· REASONABLENESS TEST – Constitutional Standard
· in order for Δ to have received adequate notice, actual notice is not necessary
· procedures used to alert Δ must have been reasonably likely to inform him, even if they actually failed to do to
· constructive notice – notice by publication
· usually not constitutional because it is not reasonably certain to reach the Δ
· HOWEVER there may be circumstances where publication notice is all π can do
· e.g. Mullane v. Central Hanover Bank
· court upheld publication notice for beneficiaries of a trust because the names and means of identifying Δs were unknown
· only used as a last resort
· OPPORTUNITY TO DEFEND – the Δ must be given adequate time to prepare a defense, and an opportunity to present that defense
· OPPORTUNITY TO BE HEARD
· pre-judgment seizure of property
· Supreme Court has established some protection for the buyer
· (1) π must give an affidavit, sworn statement under penalty of perjury, that must be specific as to why π is entitled to property

· (2) get an order from a judge, not from a sheriff

· (3) π may be required to post a bond 

· (4) at some point, Δ gets a hearing on the merits
· Federal Rules of Civil Procedure Notice Requirement – Rule 4
· requires that π deliver both a summons (command to appear in court) and a copy of the complaint to Δ
· service has to be made within 120 days after filing complaint- FRCP 4(m)
· court may dismiss the action without prejudice after that
· π may ask for extension if he can show good cause for the failure to serve process
· service can be made by any non-party over 18 years of age – FRCP 4(c)(2)
· How do we serve an individual? Rule 4(e)
· 4(e)(2) – 3 methods for serving process of individual
· personal service – documents physicallyhanded to Δ anywhere in forum state
· substituted service – 
· okay if it is at Δ’s usual abode
· AND you serve someone of suitable age and discretion that resides there
· must reside there – babysitter not okay
· serve Δ’s agent in the forum – who can be appointed by contract or by law
· 4(e)(1) – we can use any method for serving process under state law
· state where the federal court sits OR state where service is effective
· How do you serve a business? Rule 4(h)
· you can serve an officer or a managing or general agent
· doesn’t include all employees
· managing or general agent must be someone with enough job responsibility that we can expect them to transmit important documents
· 4(e)(1) also applies here – state law methods can be used for serving process
· WAIVER OF SERVICE – FRCP 4(d)
· 2 copies of summons and complaint are sent, along with the request for waiver in writing
· Δ has at least 30 days from date request was sent to answer request
· 60 days if international Δ
· if Δ fails to return waiver, additional costs of serving process shall be charged to Δ
· if Δ returns waiver, he has 60 days (90 outside US) to answer the complaint instead of 20
· by returning waiver, Δ only waives formal service of process – he does not waive any objections to venue or personal jurisdiction
· Geographic limit of serving process – FRCP 4(k)
· we can serve process throughout the state in which the federal court sits
· in addition, it says that we can serve out of state ONLY IF a state court sitting in the state could do so
· EXCEPTION – if Δ is served not more than 100 miles from where summons is issued there is still personal jurisdiction 
CHALLENGING PERSONAL JURISDICTION

· default
· Δ does nothing and suffers default judgment
· collateral attack – 
· in Δ’s home state when π tries to recover judgment
· 2nd court in Δ’s state of domicile doesn’t have to give full faith and credit to a judgment rendered by a court without personal jurisdiction over Δ
· jurisdiction is the only issue open to collateral attack
· Δ cannot challenge case on the merits if his attack on jurisdiction fails
· direct attack

· special appearance

· permits Δ to object to jurisdiction by appearing in court without the action itself be the basis for jurisdiction
· Federal Courts have abolished the special appearance
· Δ instead makes a motion to dismiss for lack of jurisdiction
· does not subject Δ to jurisdiction
· waiver
· lack of personal jurisdiction must be raised in pre-trial motion or in the answer, otherwise it is waived
· if Δ files pre-trial motion raising defenses, but not lack of personal jurisdiction, defense is waived and Δ cannot raise it in answer
· defense of fraud or duress – court has discretion not to exercise personal jurisdiction if Δ’s presence was result of fraud or duress
· immunity – to people who are in the state to attend a trial as a witness, party or attorney
RESTRAINTS ON JURISDICTIONAL POWER
VENUE
· the county or district within a jurisdiction in which an action may be brought
· 28 U.S.C. § 1391 – federal general venue statute
· determines which federal district court shall try the action
· 3 methods (a) for diversity cases & (b) for federal question cases
· (1) any district where Δ resides (or does business), if all Δs reside in same state containing that district
· (2) the district where a substantial part of the events given rise to the claim occurred, or substantial part of property that is subject of the action is located
· (3) any district where Δ may be subject to personal jurisdiction, but only if (1) and (2) above cannot apply
· for venue purposes, a corporation is the resident of a district (c) –
· where it would be subject to personal jurisdiction
· if a state has more than one judicial district, then treat districts like state, and whichever one corporation would have personal jurisdiction in
· if there is no district where corporation would have personal jurisdiction, then venue is in the district where the corporation has the most significant contacts
· an alien may be sued in any district

· venue in state actions 
· states are free to set up any venue rules
· usually state venue rules allow the trial in the city or county were Δ resides, or where a substantial portion of the events took place
· federal venue statutes are irrelevant if the case is originally brought in the state court and was removed to federal court
· venue lies in the district encompassing the state court from which the case is removed
· objection to improper venue must be raised at the same time as one to lack of personal jurisdiction – either in a pre-trial motion or in the answer to the complaint
TRANSFER AND FORUM NON CONVENIENS
· principle for both transfer and forum non conveniens dismissal is the same – there are circumstances in which a court has the power to hear a case but, for reasons of justice or efficiency, should not do so
· forum non conveniens – a court having jurisdiction over a particular case may use its discretion to not hear it, if the court concludes that the action could be more appropriately tried in some other jurisdiction
· motion to dismiss can be brought by π or Δ
· court will balance public and private interest
· private interest factors
· relative ease of access to proof
· availability of witness subpoenas
· cost of getting witnesses
· possibility of view of premises if called for
· public interest factors
· court congestion
· local interest in having local controversies decided at “home”
· forum familiarity with substantive law
· unfairness of burdening citizens with duty for case unrelated to forum
· availability of alternative forum
· requires dismissal
· transfer –where court transfers case to another district
· statutory alternatives to forum non conveniens
· § 1404 – any party may move to transfer for the convenience of justice to any other district where the case might have been brought
· § 1406 – allows transfer when venue is improper to a location where venue and jurisdiction are proper
· § 1631 – transfer from a court lacking jurisdiction to a court where venue and jurisdiction are proper
· case can only be transferred to the district where π would have right to bring the action
· the law of the transferor court will be applied by transferee court
· same balancing test between public and private interest applies as with forum non conveniens
SUBJECT MATTER JURISDICTION

· determines which kinds of cases belong to which courts
· Article III of the Constitution

· Section 1 – provided for federal court system, the judicial branch of the government

· created the Supreme Court, but left the establishment of district courts to Congress

· Section 2 – types of cases federal courts can hear

· cases between states
· cases between citizens of different states

· between citizens and aliens

· cases involving foreign ministers

· admiralty and maritime cases

· cases arising under the federal Constitution or federal law

· General Jurisdiction courts – courts can hear all types of cases
· Limited Jurisdiction courts – courts that can hear only specific types of cases

· all federal courts are courts of limited jurisdiction

· (sometimes federal jurisdiction in federal courts is exclusive – patents, trademarks, copyright protection)

· federal subject matter jurisdiction is based on—

· DIVERSITY JURISDICTION – suit between citizens of different states
· FEDERAL QUESTION JURISDICTION – suit that involves a federal question or arises under federal law
· BURDEN – the party seeking to invoke the federal jurisdiction must make an affirmative showing that the case is within the court’s subject matter jurisdiction

· no matter when a deficiency in the subject matter jurisdiction of a federal court is noticed, the suit must be dismissed for lack of jurisdiction
· SUBJECT MATTER JURISDICTION CANNOT BE WAIVED – FRCP 12(h)(3)

DIVERSITY JURISDICTION
· DIVERSITY OF CITIZENSHIP – federal courts have jurisdiction over “controversies … between the citizens of different states”
· policy – offers a federal forum for an out-of-state litigant who would be exposed to local prejudice if suit was held in state court

· federal courts retain a right to refuse to exercise jurisdiction in certain circumstances

· domicile – citizenship of the parties is determined by the domicile, not residence

· individuals

· domicile of individual is 
· where he has true, fixed, permanent home – physical presence

· which he has the intention of returning to

· resident alien is deemed a citizen of the state of his domicile

· corporations - § 1332(c)(1)
· any state where it is incorporated AND

· the state where it has its principal place of business

· “nerve center test” – corporation’s principal place of business is where the corporate headquarters are located

· “muscle” test – corporation’s principal place of business is where it carries its main production or service activities

· total activities test – typically courts will use the nerve center unless all of corp’s activity is in one state
· date of determination – the existence of diversity is determined as of the commencement of the action

· complete diversity is required – no π is a citizen of the same state as any Δ

· AMOUNT IN CONTROVERSY – 

· the amount in controversy must exceed $75,000 – U.S.C. § 1332(a)
· it must appear to a legal certainty that the claim is really for less than the jurisdictional amount to justify dismissal

· assumed that sum claimed by π was made in good faith

· the fact that π eventually recovers less that jurisdictional amount is irrelevant - § 1332(b)
· AGGREGATION OF DAMAGES

· by single π – if π has a claim in excess of $75,000 he may add it to any other claim of his against same Δ

· even if he doesn’t have any claim in excess of $75,000, he mad add together all of his claims against a single Δ – if these claims against a single Δ total more than $75,000, the amount in controversy is satisfied

· cannot join claims against other Δs for less than jurisdictional amount

· by multiple πs – where not all πs meet jurisdictional amount

· at least one π meets jurisdictional amount

· courts are split as to whether πs not meeting jurisdictional amount can aggregate their claims

· supplemental jurisdiction allows this under specific circumstances

· if none of the πs meet jurisdictional amount they cannot aggregate their claims

· unless 2 or more πs unite to enforce a single title or right in which they have a common and undivided interest
· counterclaims

· π can never remove to federal court, even if Δ’s counterclaims are greater than $75,000

· if Δ counterclaims for more than $75,000, and π’s original claim was for less than $75,000…

· if counterclaim is permissive under state law – no removal

· if counterclaim is compulsory under state law – courts are split
FEDERAL QUESTION JURISDICTION
· Article III of the Constitution gives the federal court authority to hear cases “arising under this Constitution, the Laws of the United States, and Treaties made, or which shall be made under their Authority.”

· very broad application – only applies to Supreme Court
· federal law must create the cause of action, OR

· π’s right to relief necessarily depends on resolution of substantial question of federal law

· does not confer subject matter jurisdiction on the lower federal courts

· under 28 U.S.C. § 1331, federal courts have jurisdiction over “all civil cases arising under the Constitution, laws, or treaties of the United States”

· FEDERAL CLAIM – only applies if π’s claim requires proof of federal law – if there is a substantial claim founded directly upon federal law
· if federal law is the source  of π’s enforceable legal right

· substantial federal issue test – a case will “arise under” federal law if…

· the federal law creates the underlying substantive right π seeks to enforce AND

· Is Δ enforcing a right under that federal law?
· authorizes πs to go to court for a remedy

· if the issue of interpretation of federal law arises in the action on the state-created claim it is usually not enough to invoke federal jurisdiction on “arising under” basis
· however, occasionally courts may find the federal jurisdiction when the federal question is “embedded in the state law claim and essential to its resolution” 

· state cause of action of action may suffice when the proof of the state cause of action requires proof of the proposition of federal law

· WELL PLEADED COMPLAINT RULE – the federal cause of action must appear in π’s complaint, and cannot be found in Δ’s answer or in anticipated defenses – Mottley
· declaratory judgment – a party who believes that they are about to be sued may seek a declaratory judgment as to their rights under the controversy

· the court needs to imagine what the complaint would have looked like if brought by π in normal action

· 28 U.S.C. § 2201
· CONCURRENT JURISDICTION – cases arising under federal law can be brought in state courts, but the state courts must apply federal law

SUPPLEMENTAL JURISDICTION
· § 1367 – “in any civil action of which the district courts have original jurisdiction, the district courts shall have supplemental jurisdiction over all other claims that are so related to claims in the action within such original jurisdiction that they form part of the same case or controversy under Article III of the Constitution”
· original claim by π must have met either diversity of federal question jurisdiction

· such supplemental jurisdiction claims involve joinder or intervention of additional parties

· original and supplemental claims must be part of the same case or controversy if they derive from a common nucleus of operative fact
· derive from the same transaction or occurrence

· Does § 1367(a) grant supplemental jurisdiction over claim?
· if the claims share a common nucleus of operative facts, then supplemental jurisdiction is valid

· Does § 1367(b) take away supplemental jurisdiction?
· applies ONLY in diversity cases, not federal question

· only kills supplemental jurisdiction over certain claims by πs
· (1) claims by πs against a party joined under FRCP 14, 19, 20 or 24

· (2) claims by Rule 19 πs

· (3) claims by intervenors

· eliminates the need to satisfy the amount in controversy requirement

· where the other elements of jurisdiction were satisfied and at least one named plaintiff met the amount-in-controversy requirement, § 1367 authorized supplemental jurisdiction over claims of other plaintiffs in the same U.S. Const. Art. III case or controversy, even if those claims were for less than the jurisdictional amount

· Court has discretion to exercise supplemental jurisdiction, even if original main claim is dismissed

REMOVAL
· 1.  removal is a one way street – only goes from state to federal

· once removed, the federal judge is not required to hear the case

· district court may remand all matters in which state law predominates

· if federal judge concludes that removal didn’t satisfy the statutory requirements, he must remand the case to the state court from which it came

· 2.  all Δs must agree – 

· 3.  only Δs can remove – π can never remove, even if defending a counterclaim
· 4.  Δ can only remove to federal district court embracing the state court where it was filed
· 28 U.S.C. § 1441(a) 
· 5.  Δ must remove within 30 days of service of the document that first made the case removable (not within 30 days of filing)

· must contain a short and plain statement for grounds for removal

· Δ must give written notice to all adverse parties w/ copy filed in state court

· 6.  Δ can remove if the case has federal subject matter jurisdiction

· EXCEPTIONS apply only to diversity cases
· there is no removal if any Δ is a citizen of the forum – § 1441(b) 

· Δ cannot remove more than 1 year after the case was filed in state court
· removal of multiple claims – § 1441(c) – whenever a separate and independent claim or cause of action, within the court’s federal question jurisdiction is joined with one or more otherwise non-removable claims, the entire case may be removed and the district court may determine all issues therein
· does not apply to diversity cases
THE ERIE DOCTRINE

applicable law

· a particular controversy that is litigable in federal court may also, in most situations, be brought in state court, and federal courts sitting in diversity must decide which law – federal or state law – should be applied in cases that are brought in federal court
· federal courts adjudicating state created claims must decide whether federal or state law applies
· Rules of Decision Act – (RDA) – 28 U.S.C. § 1652
· in civil actions, the federal courts must apply the law of the several states, except where the Constitution or treaties of the United States or Acts of Congress otherwise require or provide
· federal Constitution, treaties, and constitutional acts of Congress always take precedence, where relevant, over all state provisions
· in the absence of controlling federal provisions, listed above, federal courts are bound to follow state constitutions and statutes
· RDA is silent on what law the federal courts apply where there is no controlling constitutional or statutory provision – federal or state
· where the law in question is common law
· Rules Enabling Act – 28 U.S.C. § 2072
· allowed the Supreme Court to prescribe, by general rules the forms of process, writs, pleadings, and motions, and the practice and procedure in civil actions at law for the federal courts
· such rules shall not abridge, enlarge, or modify any substantive right
· Erie v. Thompson
· Swift v. Tyson
· state common law precedents are not “laws” within meaning of RDA, and therefore federal judges sitting in diversity are free to ignore the state precedents and may follow the general principles of the law
· federal judges may make and follow a federal common law – and disregard state common law
· overruled Swift, declaring it unconstitutional because it would have made equal protection of the law impossible
· RDA applies to state common law as well, therefore in diversity cases, federal courts must apply the law that would have been applied by the court of the state in which they sit

· there is no federal general common law (in most cases)
· ASSERTAINING STATE LAW
· if there is a statute or a recent decision on point by the state’s highest court, the federal court must apply it
· if there is no statute or case law the federal court must try to determine how the state’s highest court would determine the issue if the case was before it
· certification – some states (including NY) authorize their highest courts to answer a question certified to them by federal courts
· abstention – when the state law is unsettled, and misinterpretation would have “drastic” consequences, the federal court may refuse to hear the case – and remand it to state court in the case of removal
· interpretation by the federal court of state law IS NOT BINDING precedent to state courts – just persuasive authority
· appeal – on appeal from the district court, the federal court of appeals must do its best to determine what the state appellate court would do
· loosing party going through appeals process cannot ask federal court to change defined state law on point even though such opportunity exists in the state court system
· AIMS OF ERIE
· stop forum shopping
· stop inequitable administration of the laws
· PROCEDURE / SUBSTANCE DISTINCTION
· Erie says that state common law controls in “substantive” matters, therefore the federal rules and policies control “procedural” matters (in diversity cases)
· BUT what is substantive and what is procedural?
· Guaranty Trust v. York
· OUTCOME DETERMINATIVE TEST – the outcome of the case in the federal court should not be substantially the same as the outcome in the state
· if the application of federal procedural rules in diversity cases would produce a different result than a state procedural rule, then state rule should apply
· the purpose of diversity jurisdiction is the ensure against bias for out of state citizens – it is not supposed to get you a different body of law, just an unbiased court
· **not very effective test because all procedural rules are outcome determinative – if you don’t comply with them, you lose
· Byrd v. Blue Ridge Rural Electric Cooperative
· BALANCING TEST – outcome determinative is not an absolute test, but rather just a part of a bigger “balancing” test to determine when federal procedural rules will yield to state laws—
· federal interest in its rule
· the affirmative countervailing consideration that the federal courts are an independent system for administrating justice
· state interest in its rule
· is rule bound up in state created rights and obligations
· how applying one or the other would change the outcome – outcome determination
· Hanna v. Plumer
· ERIE problem is not purely constitutional, but rather a statutory interpretation issue – interpretation of Rules Enabling Act
· REA allowed for Federal Rules of Civil Procedure
· RATIONAL BASIS TEST
· Does the particular FRCP fall within the scope of REA?
· (no Rule was ever held to be beyond the scope of REA)
· Is the Rule itself constitutional?
· (no Rule was ever held unconstitutional)
· MODIFIED OUTCOME DETERMINATIVE TEST
· if there is no FRCP involved, the outcome determinative test should be applied but with additional question—
· would following federal practice lead to forum-shopping or inequitable administration of the laws?

· if yes, state procedural law should apply
· *** did not overrule Byrd, apply both tests on exam
**right to a trial jury ( federal rules govern (under balancing test) - Byrd
**statute of limitations ( state laws (substantive law) - Guaranty
**question of claim preclusion ( state laws – Semteck
· ERIE SYNTHESIS – when does ERIE apply?

· when a federal court is adjudicating a state created claim

· federal rule v. state rule that conflicts with federal rule

· Is the federal rule is procedural – how do you decide if it’s procedural or not?

· federal statutes

· Does the federal statute apply here? Does it conflict with state law?

· If it does apply and conflict with state law, is it constitutional?

· if yes, it overrides state law under Supremacy Clause

· FRCP or other rules promulgated under Rules Enabling Act

· Does the rule violate the Rules Enabling Act?

· Would it abridge, enlarge or modify any substantive right?

· court has never found FRCP invalid under this test
· all remaining federal rules – (pure ERIE case)—2 tests

· modified outcome determinative test of Hanna
· a federal court must apply state law when the difference between federal and state law is such that it is likely to cause forum shopping by a prospective π or result in the inequitable administration of the laws

· Byrd balancing test—look at 3 factors

· state’s interest in its rule

· federal interest in its rule
· probability of a different outcome
	NATURE OF ISSUE
	Federal Court should…

	· matters of clearly substantive law (bound up with the rights and obligations created by state law)

· matters of procedure (form and mode) and applying federal rule would likely affect the outcome

· matters of procedure and applying separate rule is unlikely to affect outcome

· matters of procedure and applying separate rule is likely to affect outcome, but there are important federal countervailing considerations

· matters of procedure, applying separate rule is likely to affect outcome and would lead to forum-shopping or inequitable administration of laws
	· apply state law
· apply state law

· apply federal law

· apply federal law

· apply state law


ANALYZING ERIE PROBLEMS
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PLEADINGS
COMPLAINT

· filing complaint starts a case
· FRCP 8(a) – complaint must have—
· (1) statement of subject matter jurisdiction – say why we’re in federal court
· (2) short and plain statement of the claim
· Notice Pleading – we’re not expected to give a lot of detail
· state enough so that Δ knows what he’s being sued for – puts him on notice
· exceptions
· Rule 9(b) – circumstances of fraud and mistake must be pleaded with particularity (detail)
· Rule 9(g) – items of special damage must be pleaded with specificity (detail)
· special damages are those that do not normally flow from an event
· e.g. guy gets hit by car and suffers all the general damages we would expect, and in addition he suffered nerve damage that gave him a permanent erection 
· (3) demand for judgment – tell the court what you want (money, injunction, specific performance)
· RESPONSE
· FRCP 12 says that after 20 days of service of process Δ has to respond by motion or answer

· forces Δ to raise various defenses together and early
· MOTION
· attacks the summons and complaint in some way

· results in immediate dismissal of complaint

· if motion is denied, Δ has 10 days after denial to file an answer

· FRCP 7(b) – defines a motion

· application to the court for an order

· all motions except those made in the course of the trial must be in writing

· the grounds for the motion must be stated with particularity – but doesn’t require much detail

· FRCP 12(b) 
· 1 – SMJ
· 2 – personal jurisdiction
· 3 – venue
· 4 – insufficient process
· 5 – insufficient service of process
· 6 – failure to state a claim
· 7 – failure to join an indispensable party
· all 12(b) motions can also be raised in the answer

· (2), (3), (4) and (5) must must be put in your first Rule 12 response or else they are waived

· (1) can never be waived

· (6) and (7) can be raised at any time through trial
· 12(f) – motion to strike – Δ may ask to strike redundant, immaterial, impertinent or scandalous material from the complaint

· 12(g) – consolidation of defenses in motion

· if a party makes a motion and omits a defense that is available to her, she can’t thereafter make a motion based on the defense omitted

· rule against serial motions

· subject matter jurisdiction is an exception to this rule – can be raised at any time

· ANSWER
· 2 things Δ must do in answer—

· must respond to allegations of the complaint – Rule 8(b)

· ADMIT

· DENY

· if you fail to deny, it is deemed admitted

· the only exception is to damages – you are never deemed to have admitted to damages

· LACK SUFFICIENT INFORMATION to admit or deny

· must raise affirmative defenses – Rule 8(c)

· things like statute of limitations, res judicata, etc.

· Δ is injecting a new fact – and if he is right, he wins

· if they are not in the answer, Δ runs the risk of waiving them

· counterclaims, cross claims and 3rd party claims can be raised at this time

· usually must be filed 20 days after service, except if service was waived – Δ then gets 60 days (90 if foreign) to answer from the date the request for waiver was sent

AMENDING – FRCP 15
· (1) FRCP 15(a) – 3 basic rules
· π has a right to amend once before the Δ serves his answer (not a motion)
· Δ has a right to amend once within 20 days of serving his answer
· if there is no right to amend, ask for court permission
· it shall be given if justice so requires
· amended allowed UNLESS there is too much delay or prejudice
· (2) FRCP 15(b) – variance
· where the evidence at trial does not match what was pleaded
· can only become relevant when the case comes to trial
· if the other side fails to object to the variance…
· evidence comes in and is treated like it was always there
· if the other side does object to the variance…
· even at trial the party proffering that evidence might be able to amend, but not likely
· (3) FRCP 15(c) – when we try to amend after the statute of limitations has run
· you’re trying to amend to add a new claim
· e.g. claim is filed 7/1, and statute of limitations runs on 7/10 – in August, π wants to amend to add a new claim
· under 15(c)(2) we can amend IF we get relation back
· relation back means that the amended pleading is treated as though it was filed when the original was filed
· we get relation back if that new claim concerns the same conduct, transaction or occurrence as the original
· you’re trying to amend to change Δs
· 15(c)(3)
· rarely happens
· e.g. where you sued the wrong Δ, but the right Δ knew about it
· if the new Δ knew about it, then you can amend
· POLICY

· reflects the idea that a party should not be irretrievably bound to what was said in the pleading – in either complaint or defense

· countervailing observation is the reliance on the other side on the original pleading

DISCOVERY
REQUIRED DISCLOSURES
· parties are required to produce this information even though no one asks for it

· 26(a) – they come up at 3 different times

· 26(a)(1) – initial required disclosures
· names, addresses, telephone #s of parties and witnesses, etc.

· copies of all documents, data and location of tangibles that the disclosing party may use to support its claims and defenses

· computation of damages

· insurance information

· 26(a)(2) – experts
· 26(a)(3) – pretrial required disclosures
· about a month before trial

· cough up everything that we’re going to raise at trial

DISCOVERY TOOLS
· all can be used to get information from a party

· 1 – deposition, Rule 30 (oral) & Rule 31 (in writing)

· deponent is sworn in and testifies under oath

· all parties get to ask deponent questions

· you can depose parties and nonparties (limited to 10)
· a nonparty must be subpoenaed or she doesn’t have to show up

· a party deponent doesn’t need a subpoena – only notice of dep

· 2 – interrogatories, Rule 33

· written questions answered in writing under oath

· 30 days to answer

· can only be sent to parties – not nonparties

· limited to 25 questions unless the court permits more

· 3 – request to produce, Rule 34

· where you ask someone to cough up documents or tangible things

· can be used to get information from parties or nonparties

· but a nonparty must be subpoenaed or he doesn’t have to do it 

· 4 – medical exam, Rule 35

· motion and good cause are required

· you can get this as to a party or somebody who is in the party’s custody or control

· does not include employees

· very narrow – basically applies to children

· 5 – request for admission, Rule 36

· can only be sent to parties, not to nonparties

· you can force another party to admit or deny any discoverable matter

· if they do not deny, we treat it as admission

· they have 30 days to respond

SCOPE OF DISCOVERY
· 1 – you can discover anything relevant to a claim or defense, Rule 26(b)(1)

· relevant means reasonably calculated to lead to admissible evidence

· broader than admissible

· you can discover stuff that won’t be admissible at trial

· 2 – effective 12/1/2006, discovery rules talk expressly about electronic stored data

· 3 – work product

· also known as trial preparation materials

· Rule 26(b)(3)

· work product is material generated in anticipation of litigation
· if we have this, you cannot get at it – it is immune from discovery
· e.g. I operate a boat, and you come and hire me to take you on a 3 hour tour.  Accident and you are injured.  In anticipation of litigation, I hire a private investigator who gets witness statements and makes conclusions based on what was learned.  He sends it to me.

· you sue me

· can you make me give you what private investigator gave me?

· it is work product

· it doesn’t matter that it wasn’t generated by a party

· you can overcome work product if you show –

· substantial need

· and it is not otherwise available
· some kinds of work product are absolutely protected

· mental impressions
· conclusion
· opinions
· legal theories
· 4 – PRIVILEGE
· trumps relevance

· even if information is legally relevant, we have decided as a matter of social policy, that some things are more important than uncovering the truth in litigation

· “privileged” means that we think something more important than “correct” outcome of case

· 5th Amendment privilege – against self-incrimination

· in civil trial, party invoking privilege can still be called to the stand and be asked to say they invoke privilege in front of jury

· jury allowed to invoke adverse inferences regarding pleading the 5th
· all privileges can be waived
· either explicitly by the party entitled to use it

· or implicitly by an action inconsistent with the privilege

· privileges cannot be abused
· 5 – PROTECTIVE ORDERS
· 26(c)
· where justice requires to protect a party or person from annoyance, embarrassment, oppression, or undue burden or expense, including one or more of the following
· must be made with good cause shown
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PRETRIAL CONFERENCES, SCHEDULING & MANAGEMENT

· FRCP 16(a) – Objectives of Pretrial conferences
· expediting the disposition of the action

· establishing early and continuing control

· discouraging wasteful pretrial activities

· improving quality of trial through more thorough preparation

· facilitating settlement

· 16(b) – Scheduling and Planning

· requires that except for those categories that are expressly exempted by rule, the district court must enter a scheduling order setting time limitations where the parties must join any other parties they want to join, make any motions to amend the pleadings, make any other motions needed before trial, and complete discovery

· 16(d) – Final Pretrial Conference

· formulate a plan for trial

· 16(e) – 
· after any conference an order is issued, controlling what to do next until the next order

· pretrial orders shall only be modified to prevent manifest injustice

· 16(f) – not complying with pretrial orders and conferences will lead to sanctions by the court and possible dismissal
PRE-TRIAL ADJUDICATION

VOLUNTARY DISMISSAL BY PLAINTIFF

· in federal court, may voluntarily dismiss complaint without prejudice before the answer is filed

· Rule 41(a)

· π may bring the suit again

INVOLUNTARY DISMISSAL
· Rule 41(b)

· the court can dismiss the claim for—

· failure to prosecute – normally dismissed with prejudice

· failure to obey court orders – normally dismissed with prejudice

· lack of jurisdiction or improper venue – without prejudice

· failure to join an indispensable party – without prejudice
MOTION TO DISMISS FOR FAILURE TO STATE A CLAIM – Rule 12(b)(6)

· demurrer

· court doesn’t look at evidence
· court looks at the face of the complaint
· if everything π said was true, would π win at judgment
· tests the legal sufficiency of the pleading
· does the law recognize this claim?
· often points out sloppy pleading
· done without prejudice – which allows π to refile an amended complaint where she can state the full claim
· if there is no claim – 12(b)(6) is granted 
· e.g. loss of consortium for live in lover – doesn’t exist
SUMMARY JUDGMENT

· Rule 56
· What is the standard for granting a motion for summary judgment?
· (1) must show that there is no dispute on a material issue of fact

· (2) you are entitled to a judgment as a matter of law

· if that is true, then you don’t need a trial
· the only reason to ever go to trial is to resolve disputes of fact 
· court can look at evidence
· parties proffer evidence
· affidavits
· deposition testimony
· answers to interrogatories
· pleadings are not evidence
· because they are not signed under oath
· exception – if it is verified evidence, it is under oath
· very rare
· pleadings can be relevant to summary judgment
· if Δ failed to deny an allegation by π, then he is deemed to admit it
· admittals can be used as undisputed fact for summary judgment
· evidence is construed in light most favorable to non-moving party
· courts are nervous about entering summary judgment because it robs π of trial
· the court will bend over backwards to avoid granting summary judgment
· Supreme Court sent message to lower courts to grant summary judgment more often 
· Celotex
· established that Δ can move for summary judgment by pointing out that π has no evidence on some element of her claim
· (1) summary judgment is rarely granted for the party with the burden at trial
· (2) summary judgment is tougher to get in tort than in contract
· (3) the court can never resolve a dispute of fact on summary judgment 
· e.g. π crossing street lawfully, and Δ ran red light the other way and hit him.  π sues.  Δ moves for summary judgment which is supported by 3 eyewitnesses (nun, rabbi, and priest) who all say that they saw that Δ did not run a red light.
· π responds relying on complaint
· pleadings are not evidence, therefore summary judgment will be likely granted – so no dispute on material issue of fact
· π opposes the motion and produces an affidavit from drug addict that says it was Δ’s fault
· summary judgment must be denied
· credibility cannot be judged here
· burden of production – if Δ is moving party, he only has to point out the lack of genuine issue or the insufficiency of π’s evidence
TRIAL
RIGHT TO A TRIAL JURY
· jury resolves disputes of fact

· damages 

· credibility

· jury is instructed on the law by the judge

· when you have a right to a jury, you must demand it in writing – Rule 38(b)

· if any party demands a jury and its appropriate, then there will be a jury

· if no party demands it, then there is no jury, waived by parties – bench trial

· 7th Amendment – applies only in federal court civil cases

· preserves the right to jury 

· does not create or grant the right to a jury

· we are locked into a historical test – common law of England in 1791

· in cases at law but not equity

· in 1791 law and equity systems were completely separate

· if you were on the law side you got a jury, and you didn’t if you were on the equity side 

· today they are merged

· the primary issue becomes what is the remedy you are seeking?
· remedy at law – damages – money to compensate you for harm

· remedy at equity 

· injunction – court order either telling Δ to do or stop doing something

· specific performance – tells someone that they have to live up to their bargain

· reformation of a contract

· rescission of a contract

· What if you have a case where you’re seeking both equitable and legal remedies?

· e.g. trespass case where you’re seeking damages and an injunction

· courts used to base it on center of gravity – all or nothing
· Beacon Theatres and Dairy Queen
· (1) we determine the right to a jury issue by issue

· (2) if an issue of fact underlies both law and equity, you MUST get a jury on those issues

· (3) generally, we try the jury issues first – then the equity issues to a judge

· issues in hypo – 

· (1) whether there is trespass –

· that issue of fact is relevant to damages and the injunction 

· so you get a jury for that.  

· (2) what damages is caused by that – 

· purely question of legal relief, 

· so you get a jury for that.  

· (3) have you met the requirements for an injunction – 

· equity and 

· must be tried to a judge
TRIAL

· court has to have some control over the jury

· special verdicts – Rule 49 – special finding of fact

· court may direct a series of questions to be answered by the jury

· the court then will enter the verdict based on the jury’s answers – Rule 49(a)

· a general verdict can be combined with interrogatories to reveal the jury’s reasoning – Rule 49(b)

· motion for judgment as a matter of law – JMOL

· Rule 50(a)

· directed verdict – judge decides not to send case to jury

· standard – JMOL granted if…

· reasonable people could not disagree on the result

· based on evidence at trial

· no dispute of fact

· judgment notwithstanding the verdict – JNOV

· Rule 50(b)

· exactly the same thing as JMOL just comes up later

· we have let the jury decide the case and the jury reached a conclusion that reasonable people could not have reached

· court can undue that by granting JNOV

· takes judgment away from winner and grants it for the other side

· you couldn’t move for JNOV unless you moved for JMOL at the close of all the evidence at trial

· unless you did that, you waived the right for JNOV

· HOWEVER as of 12/1/2006—

· to preserve the right for JNOV, all you have to do is move for JMOL at some time during the trial (not necessarily at the close of all the evidence)

· motion for new trial
· Rule 59(a)

· after case goes to jury and after the judgment has been entered

· must be made within 10 days of judgment

· points out that there was some problem, and it was serious enough that it may well have affected the outcome and we need to start over

· in discretion of the trial judge – he may grant a new trial on his own without any motions

· less radical than granting JNOV
· a judge will often grant 2 motions – one for JNOV and conditionally (alternatively) for a new trial, if JNOV is appealed and reversed, the new trial would be held

· Rule 52 – Findings by the Court

· requires a judge in a bench trial to set forth in his decision the facts of the case, the applicable law and his rationale for the decision

· Remittitur – court tells π that if he does not agree to a reduction in the damages, the new trial will be granted

· Δ must seek it by motion

· Additur – court tells Δ that if he does not agree to an increase in damages the new trial will be granted 

· not applicable in federal court

· Motion for Relief of Judgment
· Rule 60

· party can obtain relief even after the 10 day period for the motion to grant a new trial has elapsed

· only granted is special cases arising from clerical mistakes, fraud or other exceptional matters

· clerical mistakes can be corrected indefinitely

· other matters must be corrected within one year of the judgment
JOINDER

· joinder rules determine the scope of litigation – the number of parties and claims that can fit in one case

· every single claim in federal court requires subject matter jurisdiction

CLAIM JOINDER BY THE PLAINTIFF
· Rule 18(a) – π can assert any and all claims that she has against without limit

· then you have to see if that case can get into federal court as structured – SMJ

· not required, however former adjudication may preclude π from bringing claim in later suit

CLAIM JOINDER BY THE DEFENDANT

· COUNTERCLAIM

· 13(a) and (b)
· claim against an opposing party – usually a claim by Δ back against π
· 2 types
· compulsory counterclaim – FRCP 13(a)
· claim arises from the same transaction or occurrence as the π’s claim
· it MUST be filed in this case or else you lose the claim

· asserted in your answer

· permissive counterclaim – FRCP 13(b)

· counterclaim that does not arise from same T/O as π’s claim

· you MAY assert it here, but you don’t have to

· you must still analyze SMJ for every claim in federal court
· CROSS CLAIM
· FRCP 13(g)
· cross claim is against a co-party
· must arise from the same transaction or occurrence as the original claim
· not compulsory
· supplemental jurisdiction covers cross claims
PROPER PARTIES – Permissive Joinder
· Rule 20(a) – who MAY be co-parties, who may be joined
· 2 part test
· claims must arise from same transaction or occurrence or series of T/O’s
· claims must raise at least one common question of law or fact
· exactly the same test for co-Δs
· personal jurisdiction must be satisfied for each Δ
· there is no supplemental jurisdiction for RULE 20 joinder of multiple Δs
· each Δ has to be from a different state than π, and the claim against each Δ must be over $75,000
· courts are split as to whether to allow supplemental jurisdiction for joinder of πs – some will allow the less-than $75,000 π’s to join and will allow the action when at least one π is diverse from all Δs
NECESSARY AND INDISPENSABLE PARTIES
· Rule 19 – who MUST be joined – compulsory joinder
· π has structured the case and left someone out
· (1) Is the non-party (A) necessary?
· yes, if non-party meets any of 3 tests – Rule 19(a)
· 1 – without A can the court accord complete relief?
· if the answer is NO, then A is necessary
· worried about efficiency
· 2 – A is necessary if A’s interests may be harmed if she is not joined
· 3 – A is necessary if A’s interests may subject Δ to multiple or inconsistent obligations
· joint tortfeasors aren’t necessary – Temple
· (2) If necessary, is joinder feasible?
· personal jurisdiction – joinder will be feasible if we have personal jurisdiction over A
· SMJ – joinder will be feasible if bringing her in won’t screw up diversity
· (3) If joinder is not feasible, then the court must decide whether to proceed without A or dismiss the case.
· made based on the factors in 19(b)
· to what extent a judgment rendered in A’s absence might be prejudicial to A or those who are already parties
· extent to which, by protective provisions in the judgment, by shaping of relief, or other measures, the prejudice can be lessened or avoided
· whether a judgment rendered in A’s absence will be adequate
· if we dismiss will π have some forum where π can get some justice
· unlikely to dismiss case if π has no forum for justice
· supplemental jurisdiction doesn’t cover parties under RULE 19
· the court must have independent jurisdiction over the party sought to be joined
IMPLEADER
· we are joining someone new – not claims between existing parties
· governed by Rule 14
· where a defending party brings in somebody (3rd party Δ – TPD) because the TPD is or may be liable to Δ for underlying claim
· claim must be derivative – Δ may not claim that TPD, not him, is liable to original π
· the claim must be that if Δ is liable to the original π, then TPD is liable to Δ (fully or partially)
· e.g. 
       TPD

   /     ↑

π ( Δ
· π can assert a claim up against TPD, if it arises from the same T/O as original claim
· claim must have its own independent jurisdiction – not within supplemental jurisdiction
· TPD can assert a claim against π if it arises from same T/O
· TPD can make cross-claims against other TPDs, and can implead other parties
· supplemental jurisdiction covers all compulsory claims by TPD
· permissive claims need independent jurisdiction
· venue is valid for impleader if it was valid for the original action
· the court has discretion whether to hear 3rd party claims even if the main action is dismissed
INTERVENTION
· party who is not initially part of the suit may enter the action on its own initiative
· TPD brings himself into the case, and he can choose to come in either as π or Δ
· Rule 24 – 2 kinds
· 24(a)(2) intervention of right
· interest in subject matter of the action
· disposition of the action may impair the ability of the intervenor to protect that interest
· the interest is not adequately represented by existing parties
· 24(b)(2) permissive intervention
· show that your claim or defense has at least one common question as the pending case
· court doesn’t have to let you in
· supplemental jurisdiction does not cover parties intervened under RULE 24
· there must be independent jurisdiction over the party seeking to intervene
CLASS ACTION
· governed by Rule 23
· representative(s) is suing on behalf of the class
· you can have a Δ class, but not as likely
· (1) must meet 4 requirements – Rule 23(a)
· numerocity – class is too numerous for practical joinder
· commonality – must be common question of law or fact among all people
· typicality – rep’s claim must be typical of all the class members
· rep must fairly and adequately represent the class
· rooted in Due Process
· (2) fit the class within one of the recognized types
· 3 kinds of class actions recognized – Rule 23(b)
· 23(b)(1) individual actions will create a risk of inconsistent decisions, or impairment of the interests of the member of the class
· 23(b)(2) Δ’s actions were directed against the class as a whole and only injunction is sought
· typically civil rights cases where the class says Δ discriminated the class and seeks the injunction against further discrimination
· 23(b)(3) – must show—
· 1 – that common questions predominate over individual questions
· 2 – that class action is the superior method for resolving the dispute
· 3 – if the class is certified, it must define the class and must appoint class counsel
· class counsel must adequately represent the class
· 4 – Do we give notice of the pendancy of a class action?
· in the (b)(3) class, the representative pays to give individual notice to all members reasonably identifiable
· 23(c)(2)(b) spells out what you need to put in the notice
· doesn’t apply to b(1) or b(2)
· 5 – Who is bound by a class judgment?
· all class members except those who opt out of a b(3) class
· no right to opt out of a b(1) or b(2)
· 6 – settlement or dismissal of a certified class must be approved by the court – Rule 23(e)
· 7 – subject matter jurisdiction
· could invoke FQ if the class asserts a federal claim
· in diversity of citizenship federal claim – 
· for the citizenship of the class, you look only to the representative, not the class members
· doesn’t matter that class members may be co-citizens with the Δ
· amount in controversy
· we are okay if the rep’s claim exceeds $75,000
· we do not care about class member’s claims – irrelevant
· APPEALABILITY of class certification
· because the classification of the class is so important in these cases, the decision is immediately appealable
· this is an exception to final judgment rule
· court of appeals has discretion whether to hear the appeal or not
· BINDING EFFECT
· judgment in a class action binds absentee members of a class only if they have been adequately represented
· members of 26(b)(3) class may opt out and then they are not bound by the adverse judgment, but they also cannot use the favorable judgment in a future action
· SETTLEMENT – any proposed settlement of the class action must be approved by the court
· court will approve only if the interests of the absent class members are adequately protected
· notice of proposed settlement must be given to all class members
· Class Action Fairness Act 2005
· allows a federal court to hear a class action if the following is met—
· any class member is diverse from any Δ AND
· the total class claims exceed $5 million
· § 1332(d)(2)
· tries to keep local class actions in state court
· if any π is a citizen of a different state than any Δ
APPEALS

FINAL JUDGMENT RULE

· in federal court, you cannot appeal, until the trial court enters a final judgment
· it reaches an ultimate decision on the merits of the entire case
· after making this order, does the trial judge have anything left to do on the merits of the case?
· you can make an objection on record to preserve the issue and can raise those issues on appeal
· you have to file notice of appeal within 30 days – with trial court, not appellate court – after the final judgment
· hypos – are these final judgments?
· court denies motion for summary judgment – NO
· court grants a motion for new trial – NO 
· grant/denial for JNOV – YES
FORMER ADJUDICATION

CLAIM PRECLUSION (res judicata)

· you get to sue once and only once on a cause of action

· must demonstrate 3 steps –

· (1) both cases were brought by same claimants against same Δs

· same parties not enough, it must be the same parties in the same consideration

· (2) case 1 must have ended in a valid final judgment on the merits
· FRCP 41(b)

· all judgments are on the merits unless they were based on jurisdiction, venue or indispensable parties

· e.g. default judgment is on the merits, even though you didn’t get to litigate any claims

· e.g. dismissal for failure to comply with discovery is also on the merits

· improper venue, lack of jurisdiction, failure to join a party under RULE 19 are not on the merits

· if the court trying the first action would not have SMJ over the current claim, the claim will not be precluded

· (3) you have to show that both cases involve the same claim or cause of action
· definition of claim—

· majority test and federal law – defines claim as the transaction or occurrence or a related series of transactions or occurrences

· one lawsuit to litigate everything that happened to you in the same transaction or occurrence

· minority definition – primary rights

· you get a different claim for each right invaded

· e.g. your body is different from your property, so if you’re body and property are damages in same event, you may sue under them separately

· BAR – when the party suffers a judgment against it, the claim is extinguished – the party is barred from relitigating the claim

· MERGER – when party receives a favorable judgment, the claim is also extinguished – the claim is merged in the judgment

ISSUE PRECLUSION (collateral estoppel)

· focus is on an issue

· narrower than claim preclusion

· 5 requirements that must be met—

· (1) case #1 ended in a valid final judgment on the merits
· (2) the same issue was actually litigated and determined in case #1
· a default judgment, though it does give you claim preclusion, does not give you issue preclusion because nothing was litigated
· adequate incentive and opportunity to litigate
· (3) the issue was essential to the judgment in case #1

· usually obvious
· (4) Against whom is estoppel used?

· you can only use it against somebody who was a part in case #1 or in privity with a party in case #1
· required by Due Process
· (5) By whom is estoppel used?

· mutuality – it can only be used by somebody who was a party to case #1
· not required by Due Process
· non mutual issue preclusion – the person using it in case #2 was not a party in case #1
· courts can abandon mutuality – comes up in 2 ways:
· (1) non mutual defensive issue preclusion
· Δ, who was a stranger to the 1st action, asserts estoppel against π, preventing π from relitigating the issue decided against π in the 1st case
· such use of collateral estoppel is generally allowed
· even though under mutuality rule there would be no preclusion
· (2) non mutual offensive issue preclusion
· π, who was a stranger to the 1st action, asserts estoppel against Δ, preventing Δ from relitigating the issue decided against Δ in the 1st case
· such use is allowed with some reservations—
· (1) you’d have to show that person against whom you’re using had a full chance to litigate in case #1
· (2) you would have to show that the person against whom you’re using could foresee multiple suits
· (3) show that party could not have joined easily in case #1
· (4) show that there are no inconsistent judgments on the record
· in 2nd case the court will apply the preclusion law of the system that decided 1st case
· if case #1 is in state court in KA, and case #2 is in NJ – NJ must apply KA preclusion law
· same applies with state and federal law
RULE 26(c)





Unreasonably costly, burdensome, oppressive, etc.





Protected as:





Damage computation? Insurance agreement?





No





Yes





Witness or document>?  That disclosing party “may use to  support claim or defense”?





Mandatory disclosure? Rule 26(a)(1)





No





Yes





No





Yes





Has judge found “good cause”?





No





Yes





Waived





No





Yes





Relevant to “subject matter involved in the action”





Nonetheless discoverable?  (Rule 26 (a)(1)(D)





Privileged?





No





Yes





Relevant to claim or defense?
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