Conflict of Laws

Prof. Biblowit

What is a conflict of law?

· different than other areas of law – no categorical distinctions

· law doesn’t always come to you in a neat box – you have to examine all possible alternative angles/solutions to a potential problem.

· Issue: which law will govern when disputes and transactions have legal implications involving more than one sovereign?
· Problem of characterization 

HYPO

NY:  no strict liability with regard to firearms unless negligence shown.  NJ says – there is strict liability for firearms regardless of negligence.   So, you have to decide which law will be applied when, as here, the laws differ.  This involves studying the choice of law rules of NY and NJ.  Every state has choice of law rules which tell you what to do in circumstances like this.  And like regular legal rules (torts, K’s, etc) these vary from state to state.
· Suppose NJ choice of law rule says: Apply law of place of injury (and in this hypo it is NJ).

· NY says it will apply the law of the place of the injury-causing conduct (NY)
· Also if you are ∏’s attorney you need to consider where your client can recover highest amount of damages.

Conflicts of Law and Choice of Law are not synonymous
Conflict of Laws encompasses three ideas

· Jurisdiction

· Judgment

· Choice of Laws

The subject of Conflicts is divided into three major parts
      1.
      Jurisdiction

· judicial part – every state has to say when its courts have jurisdiction to hear a matter, and what matters they may hear – due process constraints.  

· International law and comity impose additional requirements on what can be heard by a given court.

· In many contexts, the courts do not treat international conflicts differently – but the impact is that it is not the US Constitution that governs 

· Another type of jurisdiction – LEGISLATIVE, or PRESCRIPTIVE jurisdiction: The outer limits of a state/country’s power to apply its own law.  In the domestic context, the DPC of the Constitution places limits on a state’s freedom to apply its own law.  But, the rules are not the same as they are for judicial jurisdiction.  Also laws of int’l/comity limit the state/country’s freedom to apply its own law.

· Judicial jurisdiction and legislative jurisdiction, to some degree, mesh with one another.  Both require a look at the relationship btwn the parties/events on one hand and on the other the place(s) where things happened/where the parties are from.  The more we tighten up on one form of jurisdiction, the tighter we can be on the other.  

2. Judgments

· if you win, will the judgment be enforceable in your home territory?  (will NY courts enforce an English judgment).  Internationally, the governing principle is one of comity – deference/respect is owed to a foreign legal system.  The US is a party to a treaty that requires it to enforce int’l arbitration awards-  but no such treaty for judgments.  

· In the interstate context within the US, the governing principle is a little different – that is b/c of the Constitutional provision of Full Faith and Credit.  Within the US, if the first state had judicial jurisdiction, the second state must enforce it and give it FF&C.  If the first state did not have judicial jurisdiction over the ∆, it may NOT enforce the judgment.  (Pennoyer case)

3. Choice of law

· conflicts of law rules – the threshold rules of jurisdiction, judgments, and choice of law that tell every jurisdiction how to deal with rules that touch on more than one jurisdiction.  

· local laws – the body of substantive decisional laws governing people’s everyday lives. Torts, contracts, etc.

Different approach for choice of law cases – by definition, all these cases involve more than one state.  So it is useful to visualize the cases and brief them differently.  

· Think about the different states that are involved

· what forums

· what are the different local law rules

· what are the contacts with each state.

TORTS:

Traditional Approaches

Vested Rights theory – most states have abandoned this for torts and contracts – but some still apply it even for torts and K’s.  The rationale was that since tort claims are transitory, it was only fair that the ∆ be judged acc’d to the standards in effect where she acted rather than the standards where she was sued.   The place of the wrong was generally held to be the place where the plaintiff’s injuries were sustained.  This is significant  where the ∆ acted in one state but the injuries were sustained in another.  The first restatement defined the place of the wrong as the place where “the last event necessary to make the actor liable took place.”

· Central idea: Obligatio – a right was vested in the place where the injury occurred or the K was made.  This vested right could be taken to other states where it would be recognized and enforced.

Reasons for criticism of the “place of the wrong” rule.

· Fortuitous results: focusing only on the law of the place of the wrong often led to entirely fortuitous results – as where injuries were sustained in an auto accident in state A involving parties who both resided in state B and were merely passing thru.

· Defeated policy of other states: the rule frequently defeated the policies and laws of states having far more significant contacts with the parties and their injuries.  

· Other considerations: sometimes it makes more sense to look to the place of ∆’s conduct – in those cases, an inflexible reference to the place of the injury would result in cutting off defenses that the ∆ might otherwise assert.

Exceptions to the place of wrong rule

· Characterization as “Procedural” – the forum ordinarily applies its own law to routine procedural matters, but looks to appropriate foreign law on all outcome determinative issues.  

· Characterization as a “non-tort” problem

· Characterization of conduct, rather than the injury, as the “wrong” 

· Public policy defenses

Alabama RR v. Carroll exemplifies the traditional approach typical of the vested rights era, employing what is essentially a three step process.  

· Characterize the problem (tort, K, etc.)

· Invoke the Choice of Law rule that applies to that particular category of problem 

· The Rule will contain a connecting factor that points to a particular place.

· Proceed to the state identified by the connecting factor and apply that state’s law 

Note:  Select a jurisdiction, not a particular substantive rule.  Without regard to content of the rule selected, who wins or loses, etc.

Alabama RR v. Carroll

· Tort context

· train going from Alabama to Mississippi – conduct took place in Alabama

· two local law rules that differ – issue – whether there is respondeat superior?

· Mississippi Law: has traditional c/l rule that the employer was not liable if  the injury was caused by the conduct of a coworker

· Alabama law: had statutorily abolished the c/l rule under the Employer’s Liability act.

· If Miss. Rule applies, Carroll gets nothing – if Ala. Rule applies ∏ can recover. 

· Ct applied the Miss law b/c that is where the injury took place – lex loci delicti – the place of the injury.

· The last event is the one that matters most.  The harm is the last event that took place, so that’s why for torts that the place of the injury controls.  Produces uniform results, no matter where you bring the suit.  Different than T&E or contracts b/c obviously you can’t plan where the tort takes place – no danger of forum shopping as in other contexts.  

· Court does not inquire into the actual intent of the Ala. Legislature – they could have assured Ala workers that the statute applies regardless of where the accident occurs – but they did not do so, so court will not impose this meaning.  

· ∏’s lawyer tried to get around lex loci delicti by saying it was about an employment contract….contract signed in Ala….place of making of K controls in Contract Conflicts…recharacterizes the problem.  But, court here doesn’t buy it.
Conflicts of Justice v. Substantive Justice

In Multistate cases, you have to consider the possibility of applying the law of another state even if you don’t like it – consider whether it is fair to apply the law of that state even if the law itself is unjust.  Conflicts justice different than regular justice.

Substantive justice duty does not disappear when a case has multi-state elements.  Resolving such disputes in a way that is substantively fair should be a goal of conflicts justice as well. 

Intentional Torts

Marra v. Bushee

· intentional tort case

· VT – allowed heart balm suits

· NY – these COA were abolished

· Distinguishes negligent torts from intentional torts – restatement does not make this distinction – but this case elaborates – you look at the place of the conduct, which was VT.  Even if you look at the place of the injury, the place of the injury is where the straying spouse was (rather than the place where the wife was).  

· It is hard to assign a territorial locus to an intangible injury like the one here. 

CONTRACTS:  
Sec. 332 – the place of the making governs capacity, mutual assent, and any other requirements to make a promise binding.  Also deals with fraud/illegality/nature and extent of the duty of performance, time of performance, etc.  In other words, anything that happened at the time of the contracting is governed by the law of the place where the contract is made.  

But, if a contract is to be performed in another place, then it is governed by the law of the place where the contract is to be performed.  

Contracts presents more problems than torts b/c, many contracts have multistate contacts (much more than with Torts).  And, in K’s, people often enter into K’s with expectations – they rely on the assumption that a certain law will apply.  In torts this is not so.  But people do rely on K’s – and we want to honor their reasonable expectations.  Because the cases were somewhat inconsistent, the courts had a great deal of freedom to choose among the rules.

· early approach – the vested rights rationale – parties could not designate a different law; the law of the place of the contracting applied.  

· Modern approach recognizes that, as long as it is not against public policy, the parties may expressly incorporate some foreign law into their contract as a shorthand to including other provisions or interpreting provisions already contained in their agreement.  Some courts even allow the parties to designate the law of a state with which there are no contacts at all.  But, under the Second Restatement, the parties may designate the law to be applied unless there is no substantial relationship with the chosen law and no other reasonable basis for selecting that law, or application of the chosen law would be contrary to a fundamental policy of a state that has a materially greater interest in determining the issue. 

· If no express designation by the parties of the law that will govern their contract, the courts must determine a result that is consistent with the presumed intention of the parties.  

Second Restatement Approach:

1. Ask, is there a substantial relationship (contacts with the parties or transaction) with the chosen law?

a. If yes, consider the state whose law would have applied if the parties had not designated the applicable law, and ask, does that state have a “fundamental policy” that would be defeated if the parties’ choice was upheld?

i. If yes, does that state have a material greater interest in resolving the issues than the chosen state?

1. if yes, the parties’ choice will be ignored, and the law of the state with the most significant relationship to the parties and transaction will apply.

2. If no, the parties’ choice will be applied.

ii. If no, the parties’ choice will be applied.

b. If no, is there a reasonable basis for selecting the law (more developed or modern)?

i. If yes, consider the state whose law would have applied if the parties had not designated the applicable law, and ask, does that state have a “fundamental policy” that would be defeated if the parties’ choice was upheld?

ii. If no, the parties’ choice will be ignored, and the law of the state with the most significant relationship to the parties and transaction will apply.

Validity v. Performance Problems

· For validity problems, the place of making generally governed – place of making = the place where the offer was accepted
· Validity problems include formalities of the contract (acceptance of offer), sufficiency of consideration, capacity of parties, defenses to formation of contract, nature and extent of duty.

· performance problems generally governed by the law of the place at which performance is called for in the contract.  

· Performance problems would include sufficiency of performance, manner of performance, excuses for nonperformance, breach of contract issues, damages issues, right to rescind. 
- most modern courts have abandoned the distinctions and applied the rule for the “center of gravity”, i.e. the state with a preponderance of contacts.  
· Poole v. Perkins
· ∏ loans money to ∆s via a promissory note.  ∆ doesn’t pay it - ∏moves for judgment on note.
· ∆ - in Tennessee when K was made, but it was to be performed in VA and before the suit was instituted the ∆ moved to VA.  ∏s are VA residents.

· TN law says the contracts of a married women are voidable

· VA law has no such rule.

· Lex loci solutionis – the place of performance governs.  Note was payable in VA 

Linn v. Employers Reinsurance Corp.

· difficult to tell who made the offer and who accepted

· why is BOP to show that K was made in NY on ∆?  

· Ordinary BOP of convincing jury that a valid K existed Is on the ∏ (burden of persuasion).  

· In this case, the parties of the K are in two different states.  In parties in which both parties are present in the same place at the time of offer and acceptance, problem is less profound – lex loci contractus will apply usually – but even that is not dispositive.  
Specific Contracts Problems:

· Capacity to Contract: under vested rights approach, was a validity problem governed by the law of the place of the making of the K.  But, under the modern approach, the forum usually applies its own rules to determine capacity of a party domiciled within the forum.  For nonresident parties, there is less preference for the application of forum law – reference might be made to the laws of that party’s domicile or some other law to uphold the contract.

· Sufficiency of Consideration – traditionally governed by law of state of making – now, courts tend to apply whichever law would uphold the sufficiency of consideration, provided the parties could reasonably have been assumed to have contracted with reference to that law.  

· Legality of the K – validity problem under vested rights – law of place of making applied.  Now, courts consider the nature of the grounds of which legality is challenged

· Regulatory matters – courts presume to apply the law that would uphold the validity of the contract, provided it is reasonably applicable.  

· Violations of Forum Public Policy – forum will probably apply its own law.  

· Violations of Foreign Law – courts will generally uphold a K which is valid under forum law

· Second Restatement Approach – refers courts to the law of the place of performance to determine whether performance of a contract would be illegal.  All other questions of legality would be determined by the law of the state having the most significant relationship to the transaction and parties.

· Formalities, i.e. statute of frauds.  Generally use the general K’s choice of law rules.  Under the traditional approach, depended on whether the statute was characterized as substantive or procedural 
· Substantive if they were essential to the validity of the contract.  

· Procedural if the characterization depended on the wording of the provision in question.  

Modern approach abandons the substance v. procedure distinction and decides SOF issues under the choice of law rules applicable to contracts generally.

· Negotiable instruments – depends on whether the conflict concerns performance issues or whether it concerns another issue, such as negotiability, ownership, or possession.  

· Performance issues: courts generally refer to the law of the place of payment.  

· Where the issue at hand involves the original negotiability of the instrument, or ownership or possession of the instrument, courts tend to look to the law of the place where the instrument was executed or is located.  The place of ultimate payment is less significant. 

· Insurance Contracts: special rules.  Disregard forum selection clauses on the ground that parties do not have equal bargaining positions.  Most significant contact with respect to life and casualty insurance policies is generally held to be the location of the risk (domicile of insured or situs of property) regardless of where the center of gravity or place of contract is.  

· In claims involving tort liability insurance, courts usually refer to whatever law would otherwise govern the tort liability of the parties.  However, questions involving compliance with contractual provisions are governed by applicable contracts rules.  

· Employment and agency contracts: courts generally apply the law of the place of the performance.  However, where the issue concerns wages, hours, or working conditions in an employment contract, the place of performance is given less weight, and courts will frequently refer to the law of the place of the contracting or of the employer’s domicile.  
Second Restatement Approach: “Most Significant Relationship”

· In Tort cases under the Second Restatement, the significant contacts to be considered are:

· Place of injury
· Place of conduct
· Place of each party’s residence and/or business
· Place where the relationship, if any, between the parties is centered.
· In Contract cases, the factors to be considered are:

· The place of contracting
· The place of negotiation
· The place of performance
· The location of the subject matter of the contract, and

· The domicile, residence, nationality, place of incorporation, and place of business of each party to the contract. 

· NOTE: minor details of performance (time, manner & place of performance not provided for in the contract) are governed by the place of performance rule.  
Modern Approach – used mostly for torts and K’s

· Lex loci delicti – law of the place/wrong

· Lex loci contractus – the law of the place of the K

· Lex loci solutionis – the law of the place of performance

· Lex fori or lex rei sitae – the law of the place where the property is situated.

DOMICILE:
First Restatement Materials on Domicile
· § 9 – domicile is the place with which a person has a settled connection for certain legal purposes.

· § 10 – a question of domicile as between the forum state and another state is determined by the forum state.  A question of domicile as between one or another of several states other than the forum (the law of each is different than that of the forum) is determined by the law of the forum.

· § 11 – every person can only have one forum at a time = and always has one domicile 

· §14 – if a child is legitimate, the domicile of the father at birth is assigned to it; if not, the domicile assigned is that of the mother.  If you can’t prove the domicile of parents at birth, the court may accept as the domicile of origin the place to which a person can earliest be traced.

· § 15 – a domicile of choice is a domicile acquired, through the exercise of his own will, by a person who is legally capable of changing his domicile.  To acquire a domicile of choice, a person must establish a dwelling place with the intention of making it his home.  The fact of physical presence at a dwelling place and the intention to make it a home must concur; if they do, even for a moment, the change of domicile takes place.
· A person can acquire a domicile of choice only in one of three ways:

· Having no home, he acquires a home in a place other than his former domicile

· Having a home in one place, he gives it up and as such acquires a new home in another place

· Having two homes, he comes to regard the one of him not previously his domicile as his principal home.

· § 16 – to acquire a domicile of choice, a person must be physically present there; but a home in a particular building is not necessary for the acquisition of a domicile. 

· § 18 – must have the intention to make the dwelling place your home or its not a domicile.  And under § 20, the intention must be for RIGHT NOW, not to make it a home at some time in the future.

· § 21 – a person cannot acquire a domicile of choice by any act done under legal or  physical compulsion.

· § 23 – a domicile once established continues until it is superceded by a new one.

· § 25 – if your home is on a border line between states, etc. – the domicile is the one where the greater part of the house is.  If equal, the domicile is the part where the principal entrance to the house is situated.

· § 27 – married woman has same domicile as her H

· § 31 – corp’s domicile is the state where it is incorporated, and corp cannot acquire a domicile outside that state.

MARRIAGE

Generally

· a marriage is valid everywhere if the requirements of the marriage law of the state where the contract of marriage takes place are complied with – even if the parties went to that state in order to evade the requirements of their own domicile’s law.
· But, does not apply with polygamy, incest and racial prohibitions – those are governed by the law of the place where the parties were domiciled at the time of the marriage and where they intend to make their home thereafter.

· Where a marriage would not be valid under the law of the place of celebration, but would be recognized under the law of the parties’ domicile, the courts will apply the law of the domicile, provided this is not grossly offensive to the public policy or mores of the forum.

· common law marriages are valid if the acts that supposedly created them took place in a state where C/L marriages are recognized.

· Remarriage following divorce: 

· If the divorce is by interlocutory decree only (time needs to pass before a final decree can be obtained) and either party remarries outside the state before the requisite time passes, the marriage is usually void, b/c the first marriage still exists and thus neither party has capacity to remarry.

· Where divorce is final but there is a time span that neither party can remarry, and one spouse goes to another state and remarries, there is a split of authority.  Most courts uphold Marriage #2 if it is valid in the state of celebration.  

· Considerations:  effect of new domicile, type of proceeding, where suit is brought, length of marriage.

· Some states have statutes.  
· Old view: Uniform Marriage Evasion Act 

· New View: Uniform Marriage and Divorce Act – marriages validly contracted outside a state will be valid in the state of the parties’ domicile.  However, this prohibits certain marriages that are bigamous or incestuous no matter where they are celebrated. 

· New view: Defense of Marriage Act – permits states to refuse to recognize same-sex marriages validly performed in other states.  

· Issues with children
· Legitimacy of a child is governed strictly by whether it is born during a lawful marriage.  Determined in accordance with rules of marriage validity.  But, many states today have statutes that provide that children of void or voidable marriages are legitimate – does not affect the child’s status at birth.

· In most states, a subsequent marriage of its parents will legitimate a child.  The natural father can also perform certain acts that legitimate the child (admit it in open court, etc.)

· Generally the law favors finding a child was legitimate.

· Adoption proceedings are completely statutory – forum court ALWAYS applies its own law.  

PROPERTY
Traditional Approaches to Choice of Law for Property – generally the same today. 
· Real Property/Immovable Property – Traditionally for conflicts purposes the law distinguished btwn movables and immovables – comes from the civil law – dependent upon how closely the particular interest is connected with the land.    But corresponds closely to distinction btwn real property and personal property

· Immovables encompasses certain interests in land, like leaseholds, proceeds from sale/rental of land, right to income and profits from land, and perhaps even fences on the land.
· For immovables: law of the situs of the property applies
· Prevailing choice of law rule, under first restatement and today

· Marital property/succession to personal property – law of the domicile

· The validity of a trust of chattels created by a settlement or other transaction inter vivos is determined as to each item by the law of the state in which the particular chattel is at the time of the creation of the trust. 
· The validity of a trust of choses in action created by a settlement or other transaction inter vivos is determined by the law of the place where the transaction takes place.
· Validity of a trust of movables created by a will is determined by the law of the testator’s domicile at the time of his death.

· The meaning of the words used in an instrument creating a trust of movables is, in the absence of controlling circumstances to the contrary, determined in accordance with usage at the domicil of the settlor of the trust at the time of the execution of the instrument which created it.  
· A trust of movables created by an instrument inter vivos is administered by the trustee according to the law of the state where the instrument creating the trust locates the administration of the trust.

· A testamentary trust of movables is administered by the trustee according to the law of the state of the testator’s domicile at the time of his death unless the will shows an intention that the trust should be administrated in another state.  

· Capacity to convey a chattel is determined by the law of the state where the chattel is at the time of the conveyance

· Formal validity of a conveyance determined by law of state where chattel is at the time of the conveyance.

· Whether a conveyance of a chattel is in due form and whether party making conveyance has capacity -  determined by where chattel is at the time of the conveyance.

· Nature and characteristics of an interest created by a conveyance of an interest in a chattel is determined by where chattel is at the time of the conveyance.

· An interest in a chattel acquired in accordance with the law of the state in which the chattel is at the time when the interest is acquired will be recognized in a state into which the chattel is subsequently taken.

· Whether title to a chattel is embodied in a document is determined by the law of the place where the chattel is when the document is issued.  The validity of a conveyance of a chattel, title to which is embodied in a  document, depends on the validity of the conveyance of the document.  The validity of a conveyance of a document is determined by the law of the place where the document is at the time of the conveyance.  

· Interests of one spouse in movables acquired by the other during the marriage is determined by the law of the domicile of the parties when the movables are acquired.

· Interests in movables acquired by either or both of the spouses in one state continue after the movables have been brought into another state until the interests are affected by some new dealings with the movables in the second state. 

· On death of the owner of chattels, the title to the chattels passes to the executor or administrator appointed by the court of the state in which the chattels are habitually kept.

· Right or other interest of a widow, child or other person to a share of the movables of a decedent in preference to legatees is determined by the law of the state in which the decedent died domiciled.

· If a widow’s allowance has been granted by a court in the state of domicile of her deceased husband, it constitutes a valid claim against movable assets in another state.

· The validity and effect of a will of movables is determined by the law of the state in which the deceased died domiciled.

· Whether an act claimed to be a revocation of a will is effective to revoke it as a will of movables is determined by the law of the state in which the deceased was domiciled at the time of his death.  

In Property Cases, Characterization is a Two-Step Process:

1.
The court must decide whether or not the case presents a property problem.



a.
If not, then other choice-of-law rules should be applied.



b.
If yes, must go to # 2

2.  then, the court must decide whether the property interest involved is a movable or an immovable. 



a.
If immovable, usually apply the law of the situs.

b.
If movable, is it a testate or intestate succession issue or an inter vivos transaction?

1.
If testate/intestate succession issue: apply law of domicile

2.
If inter vivos succession issue: apply law of situs.

IMMOVABLES:
· traditional vested rights approach deemed all rights “created” by the law of the situs…thus the law of the situs of the property was applied.  

· Most significant relationship approach: this is also deemed to be the situs of the property; thus that law is applied.
Specific Cases:

· Hammschild v. Continental Casualty Co. – family law issues governed by the law of the domicile – interspousal immunity therefore is governed by the law of the domicile.  All marital property rights, such as issues concerning dower, community property, or other marital rights in land are determined by reference to the law of the situs.  Even where land is acquired in a community property state, the marital property rights in such land are usually determined by reference to the law of the spouse’s domicile at the time of acquisition.

· Haney case

· IL couple drove into WIS – H was driving, W was passenger

· IL has rule of inter-spousal immunity, WI does not

· Accident in WI – with a WI citizen

· Both drivers were negligent.

· IL W sues WI driver and recovers

· WI driver sues IL driver for contribution.  His claim is dismissed b/c of IL rule of I/S immunity – so even though IL resident was negligent, the stay at home WI resident could not get contribution in WI b/c the wife couldn’t sue her own husband under IL law

· In re Estate of Damato – Inter vivos trust – governed by situs rule (where the bank accts were located – so FL law applies).  All cases of testate are intestate succession to land are governed by the law of the situs. 

· Mortgages are governed by the law of the situs.  

· Contracts to convey land governed by contract law.

MOVABLES

· traditional approach: vested rights approach, either of two rules was applied:
· If testate/intestate succession issue: apply law of owner’s domicile at death.

· If inter vivos transaction issue: apply law of situs of the chattel at the time of the transaction in question.

· Second restatement says that domicile is usually the most significant relationship approach with respect to succession and marital property questions, while situs is the most significant contact or relationship with respect to inter vivos transactions involving movables.
Specifics:

· the validity and effect of the conveyance of a movable is determined by the law of the situs of the property at the time of the conveyance.  Applies to contracts of sale or conditional sales K’s pertaining to chattels.  
· Courts have tended to depart from ordinary choice of law rules when dealing with trusts involving movables.  The courts may refer to the law of whatever state would uphold validity, provided there are sufficient contacts with that state.  

· Community property or other marital property rights in movables are usually determined by reference to the law of the property owner’s domicile at the time of acquisition.  

CORPORATIONS:
· Both the vested rights approach and the “most significant relationship” approach refer to the law of the place of incorporation for many conflicts questions, e.g. creation and dissolution of the corporation and shareholder liability for assessments.

· Specific Applications:
· Most questions regarding corporate powers, purposes, capacity to contract or hold title to property, regulation of internal affairs, etc., are decided by reference to the law of the place of incorporation

· Capacity to sue ( law of state of incorporation

· Issues relating to corporate structure, i.e. liability for issuing watered stock or dividends from an illegal source ( law of state of incorporation

· But, where claims involve transactions (seizing a corporate opportunity, making a contract, committing a tort) ( the forum or some other state may have an interest in regulating this conduct and the law of that state may be applied.

· The general “state of incorporation” rule will not be applied to uphold a transaction contrary to the forum’s own statutes or strong public policy.  This limitation reflects the development of case law recognizing that a state other than that of incorporation may have a legitimate interest in regulating the affairs of a foreign corporation

CHARACTERIZATION

Characterization is the process whereby factual situations are classified to fit established legal categories, i.e. torts, contracts, property.  
Renvoi: the policy favoring reference to the law of the situs is so strong that courts usually apply the “whole law” of the situs, including its conflicts rules, i.e. the court will decide the litigation as if it were sitting as a court in the situs. 

· The possibility of it creates a number of problems/possible alternatives

· Ex: the forum’s choice of law rule provides: succession to real property is subject to the law of the situs-state.  

· Types:

· Remission – cyclical – a state refers to law of another state, and that state refers back to the law of the original state.

· Transmission – a state refers to law of a third, different state 

· First restatement did not approve of renvoi in any context except for real property and divorce.

· Possible permutation arises as follows:  The forum law holds that State B’s law should apply to the matter.  State B’s law holds that forum law applies to the matter.  If you follow these rules, it would bounce back and forth forever (situation one above- remission). 
· Majority view REJECTS renvoi – forum law looks only to the internal law of state B (not B’s choice of law rules).  Thus state B’s internal law will be applied. 

· Partial Renvoi – forum bounces to state B’s whole law (including choice of law rules).  State B law bounces back to forum.  Forum accepts but applies only its internal law.  Forum’s internal law will be applied.  

· Whole Renvoi – forum bounces to state B’s whole law (including choice of law).  State B law bounces back to forum.  Forum accepts, but following its choice of law rules, applies only state B’s internal law.  State B’s internal law will be applied. 

Distinctions between Substance and Procedure

· as a matter of constitutional law, procedural, but not substantive, laws can be applied retroactively.

· To determine whether it is a matter of substance or procedure, the forum court will apply its own conflict of laws. 
· All matters of procedure are governed by the law of the forum.

· The law of the forum determines who may and who must sue and be sued.  
· The law of the forum determines at what moment an action is begun.

· The law of the forum determines whether an issue of fact shall be tried by the judge or the jury.

· The law of the forum governs the proof in court of a fact alleged.  The law of the forum governs presumptions and inferences to be drawn from evidence.  

· The law of the forum determines the competency and the credibility of witnesses.

· The law of the forum determines the admissibility of a particular piece of evidence.

· When a contract is integrated in a writing by the law of the place of contracting, no variation of the writing can be shown in another state which could not be shown in a court in the place of contracting under the law of that state, whatever the law of the other state as to integrated contracts.

· The law of the forum determines matters pertaining to the execution of a judgment, and what property of a judgment defendant within the state is exempt from execution and on what property within the state execution can be levied, and the priorities among competing execution creditors.
· If the law of the forum makes it a condition of maintaining an action that the party bringing the action must show himself free from fault, the condition must be fulfilled though there is no such requirement in the state where the cause of action arose.  

· If a statute of the forum limits the amount which in any action of a certain class may be recovered in its courts, no greater amount can be recovered though under the law of the state which created the cause of action, a greater recovery would be justified or required.

· If an action is barred by the SOL of the forum, no action can be maintained though action is not barred in the state where the COA arose.

· If action is not barred by the SOL of the forum, an action can be maintained, though action is barred in the state where the COA arose.

· If by the law of the state which has created a right of action, it is made a condition of the right that it shall expire after a certain period of limitation has elapsed, no action begun after the period has elapsed can be maintained in any state.  

· No action can be maintained upon a COA created in another state the enforcement of which is contrary to the strong public policy of the forum.

· No action can be maintained on a  right created by the law of a foreign state as a method of furthering its own governmental interests.

· No action can be maintained to recover a penalty the right to which is given by the law of another state.

PROOF OF FOREIGN LAW
· traditionally, the content of foreign law – even that of a sister state – was considered to be a question of fact.  If a party asserted a claim or defense under foreign law, he was thus required to plead and prove that law as if it were a fact (i.e. by bringing in an expert witness to testify)
· in modern practice, however, American courts are empowered by statute to take judicial notice of the law of sister states or of the US

· When considering the laws of a foreign nation, some states still require pleading and proof of the foreign law as if it were a factual issue.  Other states have adopted the Interstate and International Procedure Act, which permits courts to determine the foreign law as a matter of law.

· The law of the forum determines the consequences stemming from failure to prove foreign law.  In an int’l case, the forum may therefore take one of three actions if the foreign law has not been proved:

· Dismiss the suit

· Resort to a presumption that the law of the other state is similar to its own, and then apply its own law.  

· Apply the forum’s own law where no other law has been established in its place, on the theory that the parties either acquiesced in that law or waived the right to rely on the foreign law by failing to prove it.

THE NEW LEARNING
· Most states have departed from the 1st restatement rules, at least in the tort and K context.  Unfortunately, numerous approaches have been proposed in place of the 1st Rest., and none has established itself as superior to the rest.  To make things worse, some courts profess adherence to more than one approach.  Finally, many states’ approaches to conflicts problems have changed over time, so one can only guess at the law.  For example, a new approach to tort cases may or may not imply an analogous new approach to contract cases. 
· NY was the first state to experiment with explicit departure from the first restatement – but the progress was sometimes halting.

· Haag v. Barnes (1961) – as to the question of public policy, the issue is NOT whether the NY statute reflects a different PP, but rather, whether enforcement of the particular agreement before us under IL law represents an affront to our public policy.  If the public policy of NY is satisfied, there is no reason why NY should not enforce the parties’ agreement under IL law. 

· Babcock v. Jackson (1963) – there is no reason why all issues arising out of a tort claim must be resolved by reference to the law of the same jurisdiction.  Where the issue involves standards of conduct, it is more than likely that it is the law of the place of the tort which will be controlling but the disposition of other issues must turn, as does the issue of the standard of conduct itself, on the law of the jurisdiction which has the strongest interest in the resolution of the particular issue presented.  

· Neumeier v. Kuehner (1972) – Host Driver is NY domiciliary – guest who died is in ONTARIO – accident in ONT, which had enacted a statute designed to protect host drivers from liability for ordinary negligence.  ONT law is applied.  Application of NY law would result in the exposure of NY’s domiciliaries to a greater liability than that imposed upon resident users of ONT highways.  Conversely, failure to apply ONT law would impair the smooth working of the multistate system and produce great uncertainty for litigants by sanctioning forum shopping and displacing the law of lex loci delictus. 
· Schultz v. Boy Scouts of America (1985) – although historically choice of law conflicts in tort actions have been resolved by applying the law of the place of the wrong, under present rules, most of the nondomicile and nonlocus contacts relied on in Babcock v. Jackson are no longer controlling in tort actions involving guest statutes.  The relative interests of the domicile and locus jurisdictions in having their laws apply will depend on the particular tort issue in conflict with the case.
· Issue about charitable immunity – torts committed in NY – Boy Scouts are a NJ corp – both ∏ and ∆ are domiciled in NJ.  NJ has charitable immunity; NY does not.  NJ has the greater interest; NY does not have sufficient contacts with the case to implicate its public policy.  

· Padula v. Lilarn Properties Corp. (1994) – in the context of tort law, NY utilizes interest analysis to determine which of two competing jurisdictions has the greater interest in having its law applied in the litigation.  

· The distinction between conduct-regulating and loss-allocating rules is crucial. 

· Conduct regulating rules are governed by the law of the jurisdiction where the tort occurred (generally) because that jurisdiction has the greatest interest in regulating behavior within its borders.

· Loss allocating rules, on the other hand, are those which prohibit, assign or limit liability after the tort occurs, such as charitable immunity statutes (like Boy Scout case), wrongful death statutes, vicarious liability, and contribution.  Where the conflicting rules at issue are loss allocating and the parties share a common domicile, the loss allocation rule of the common domicile will apply.

Currie notes

· Apparent conflicts – both states have an interest in having their state’s law applied.  No weighing of interests – forum court should apply its own forum’s law.

· Babcock and Tooker cases are conceded to be false conflicts – only one state had an interest.

· If neither state has an interest in applying its law (unprovided-for case) then the court should apply the forum’s law

· Currie was the first theorist to propose a comprehensive alternative to the traditional vested rights approach – very influential.

True Conflicts

· where both states have legitimate interests in the case.  A true conflicts case exists where more than one state has a legitimate interest in having its law applied to the issue, and the laws of the interest states conflict.
· In a true conflicts case, Currie suggests that the court should recognize the interests of the forum by applying its own law – even though this would defeat the interests of the other states involved.

· But, most courts have engaged in some form of weighing of interests.  
· Bernkrant v. Fowler (1961) – false conflict – good example of moderation/restraint – both states have a common policy of protecting the dead v. false claims….they just do it differently.  Since there is thus no conflict between the law of CA and the law of NV, we can give effect to the common policy of both states to enforce lawful contracts and sustain NV interest in protecting its residents and their reasonable expectations without subordinating any legitimate forum interest.
· Hurtado v. Superior Ct. (1974) – where as here in a CA action both this state and a foreign state or country are potentially concerned in a question of choice of law with respect to an issue in tort and it appears that the foreign state or country has no interest whatsoever in having its own law applied, CA as the forum should apply CA law.  

· Almost from its inception, interest analysis has been subject to criticism from the academy.  Three lines of attack:

· No good resolution of conflicts

· Currie’s methods for identifying interests are not appropriate

· The goal of modern choice of law theory is, and should be, the effectuation of legislative policy.  

Comparative Impairment Approach
· Most, but not all, current commentators accept Currie’s concept of and resolution of false conflict cases.
· Prof. William Baxter produced a modification of interest analysis called comparative impairment.  It directs a court in the true conflict situation to apply the law of the state whose policies would be most impaired (if such is determinable) by rejection of its rules. Baxter believed that neither of the two conflicting states could resolve the conflict, but if an impartial federal court could do so, Currie’s solution of having each state apply its own law could be avoided.  
Problems with Interest Analysis

· where the forum has no interest in applying its own law – ie it is a disinterested third state – the Currie approach may present problems where more than one other state has an interest or where no other state has an interest.

· If the ostensible conflict between the other two states is false, ie only one of them has an interest in having its law applied, the forum will simply apply the law of the only interested state. 

· If the forum determines that the other states involved have legitimate interests in applying their competing policies, a true conflict is presented

· If the doctrine of forum non conveniens is available, the forum should dismiss the case

· Where FNC is not available, the forum must apply the law of one of the interested states.  In choosing the competing laws, the forum may either act like a legislature and make a value judgment as to which law it thinks is better or sounder, or apply the law which most resembles its own.
· Unprovided for cases – where neither the forum nor the other states involved have an interest in application of their respective laws

· Currie’s proposed solutions are as follows:

· Apply the law of the state that provides a better solution to the underlying social and economic problem.

· Selfishly protect the local ∆ against the claims of the foreign plaintiff

· Reach the same result as #2 by applying a more sophisticated rule that would treat foreign ∏s as they would be treated in their home states

· Apply the law of the forum (CURRIE’S PREFERRED SOLUTION)

The “Better Rule”

· uniformity of results, regardless of forum, has always been a major goal in choice of law theory.  This would further the broad social policies of most forum states by sustaining legal arrangements in which parties have in good faith engaged themselves – and it would discourage forum shopping.  

· Courts generally use their own procedural rules because it is easier to do so.  However, there are some outcome-determinative rules, at times classified as procedural, that are so simple that one state’s rule can be used as easily as another’s, so that the substance-procedure dichotomy is not sensibly applicable to them.  Purely mechanical rules for choice of choice of substantive law are also easy for courts to apply, but other considerations may outweigh simplification of the judicial task where such rules are involved.  Ease in judicial performance is ordinarily not of first importance among the choice-influencing considerations, but it is important in some choices.
· If a forum state has a genuine concern with the facts in a given case, a concern discoverable from its strongly felt social or legal policy, it is reasonable to expect the state’s courts to act in accordance with that concern. 

· A state’s governmental interests in the choice of law sense need not coincide with its rules of local law, especially if the local rules, whether statutory or judge-made, are old or out of tune with the times.  A state’s total government interest in a case is to be discovered from all the considerations that properly motivate the state in its lawmaking and law administering tasks, viewed as of the time when the question is presented.  

· The better rule of law is the most controversial of the considerations, yet a potent one.  If choice of law were purely a jurisdiction-selecting process, with courts first deciding which state’s law should govern and checking afterward to see what that state’s law was, this consideration would not be present.  

· A judge’s natural feeling that his own state’s law is better than that of other states to some extent explains forum preference.  The inclination of any reasonable court will be to prefer rules of law which make good socio-economic sense for the time when the court speaks, whether they be its own or another state’s rules. “Concern with justice in the individual case” – and protection of the justified expectations of the parties.  Has to do with “preferred law” – not preferred parties.  
· Milkovich v. Saari (1973) – ∏ and ∆, both Ontario residents, have an accident in Minnesota.  Ontario has a guest statute-  you need to show gross negligence to recover for auto accident – MINN has no such law.  Case brought in MINN ct – they say that “the better rule” is Minn law – applies it to the case.  
· The better rule approach is to be limited to true conflict cases, where the other considerations are in near equipoise.  

· It is a common observation that the better-rule approach for true conflicts cases is little more than Currie’s solution in disguise.  And, courts routinely decide that their law is the better law.  

The Restatement Second and the Most Significant Relationship

· the centerpiece of the second restatement is the most significant relationship test.  

· Phillips v. General Motors Corp. (2000) – shows transition from traditional lex loci delicti (place where the wrong was committed) approach to the most significant relationship approach.  The court declares this will be applied for contracts and torts.  Under the Rest. 2nd, the local law of the place of the injury is presumptively applicable in a product liability/wrongful death action unless, with respect to a particular issue, a different state has a more significant relationship.  
· Considerations

· Needs of the intestate and International System

· Policies of Interest States

· Place of injury

· Place of conduct

· Residence of parties

· Place where the relationship, if any, between the parties is centered.

· Justified Expectations of the parties

· Basic policies underlying particular field of law

· Certainty, predictability, uniformity, ease

· The purpose of a choice of law rule is to resolve conflicts between competing policies – questions of public policy are included in that. 

· Rest. 2nd is the most popular COL methodology in the US – about 22 states have embraced it for torts; 24 for contracts. 

Contractual Choice of Law

· the Second Restatement explicitly endorses party autonomy to choose the applicable law in a wide range of circumstances.

· § 187 – Law of the State Chosen By the parties will be applied if the particular issue is one which the parties could have resolved by an explicit provision in their agreement directed to that issue, even if the particular issue is one which the parties could not have resolved by an explicit provision in their agreement directed to that issue, unless either 
· the chosen state has no substantial relationship to the parties or the transaction and there is no other reasonable basis for the parties’ choice, or 

· application of the law of the chosen state would be contrary to a fundamental policy of a state which has a materially greater interest than the chosen state in the determination of the particular issue.
· § 188 – Law Governing in Absence of Effective Choice by the Parties – most significant relationship applies.  Contacts to be taken into account are:
· place of contracting

· place of negotiation of the contract

· place of performance

· location of the subject matter of the contract

· domicile, residence, nationality, place of incorporation, place of business.

· NOTE: if the place of negotiating the contract and the place of performance are in the same state, the local law of this state will usually be applied

· § 203 Usury – the validity of a contract will be sustained against a charge of usury if it provides for a rate of interest that is permissible in a state to which the contract has a substantial relationship and is not greatly in excess of the rate permitted by the general usury law of the state of the otherwise applicable law under the rule of § 188.

· Nedlloyd Lines BV v. Superior Court (1992) – a choice of law clause which requires that the contract be governed by the law of Hong Kong, a jurisdiction that has a substantial connection with the parties, is fully enforceable and applicable.  

· The proper approach under Rest. § 187 is for the court first to determine either (1) whether the chosen state has a substantial relationship to the parties or their transaction, or (2) whether there is any other reasonable basis for the parties’ choice of law.  If neither of these tests is met, that is the end of the inquiry, and the court need not enforce the parties’ choice of law.  If however, either test is met, the court must next determine whether the chosen state’s law is contrary to a fundamental policy of CAL.  If there is no such conflict, the court shall enforce the parties’ choice of law.  If there is a fundamental conflict with CAL law, the court must then determine whether CAL has a materially greater interest than the chosen forum.  If CAL has a materially greater interest than the chosen state, the choice of law shall not be enforced.  
· Here, chosen state had a substantial relationship to the parties.  Incorporated there.   No fundamental policy of CAL was violated by applying HK law.  

· When two sophisticated commercial entities agree to a COL clause like the one herein, the most reasonable interpretation of their actions is that the intended for the clause to apply to all causes of action arising from or related to their contract.  So if the COL clause is otherwise valid, it will apply to ALL COA, regardless of how they are characterized.   
· NY has adopted legislation providing for virtually automatic enforcement of clauses choosing NY law.  See § 5-1402 of the General Obligations Law (p. 291 text)

· Banek Inc v. Yogurt Ventures USA (1993) – choice of law was valid and enforceable.  It is not sufficient for a party to simply assert that a different law than the chosen law of the contract would cause a different result to be reached.  The party has to demonstrate that application of the chosen law would violate a specific fundamental policy of the forum.  

Wrinkles in the Theory

· the Common attributes of Modern COL theories are the goal of implementing state substantive policies and the dislike of rigid rules of the first restatement.  The problems, however, are very similar to some of the issues raised by the First Restatement
DOMICILE
· the modern theories’ assumption that state policies are often triggered by domicile makes domicile a key concept to the choice of law process.  The problems in the beginning of the course arise more frequently b/c domicile is important to a larger percentage of cases.  In addition, there are problems about how to attribute a domicile to corporations.  The modern treatment is somewhat unsettled.

After Acquired Domicile

· After-acquired domicile is a problem.
· Reich v. Purcell (1967) – OH is the place where ∏s and their decedents resided before the accident and where the decedent’s estates are being administered.  MO is the place of the wrong.  CA is the place where ∆ resides and is the forum.  Although ∏s now reside in CA, their residence and domicile at the time of the accident are the relevant residence and domicile.  At the time of the accident, the plans to change the family domicile were not definite and fixed, and if the choice of law were made to turn on events happening after the accident, forum shopping would be encouraged.  Accordingly, plaintiffs’ present domicile in CA does not give this state any interest in applying its law, and since CA has no limitation on damages, it also has no interest in applying its law on behalf of ∆.  The court applied OH law
· Gore v. NE Airlines (1967) – a federal ct applying NY conflicts law held that a widow who moved away from NY would still be able to invoke NY’s refusal to allow limitations on wrongful death recoveries, even though the state of her new domicile was less solicitous of her welfare.
· The drafters of the Rest. 2nd were perplexed by this problem.  
· A further complicating factor: sometimes the change in domicile occurs after some of the events leading up to the litigation but before others. 
Renvoi

· Pfau v. Trent Aluminum Co. (1970) – issue of a host’s liability to his guest for negligence arising out of an auto accident.  ∏ is CT dom., was injured in IOWA, while a passenger in an auto driven by a NJ dom and owned by a NJ corp.  IOWA has a guest statute that says host is not liable to his passenger-guest for ordinary negligence.  The substantive laws of NJ and CT both say that you can recover for ordinary negligence (eliminated the guest statute).  Court concludes that since IOWA has no interest in the litigation, and since the substantive laws of NJ & CT are the same, the case presents a false conflict, and CT ∏ should have the right to maintain an action for ordinary negligence.  
Substance and Procedure

· the substance/procedure dichotomy recognized even in territorialist thinking retains importance under interest analysis and related approaches.   In a given case, if the forum has no interest but another jurisdiction does, the situation calls for application of the other jurisdiction’s substantive law.  

· But on truly procedural questions, the forum does have an interest by virtue of the fact that its courts must involve themselves in the handling of the case. The forum also has an interest in requiring the parties to adhere to the forum’s limits for the filing of pleadings and the like.  These conflicts between the procedures of one state and another are more often false conflicts because the fact that the litigation is in state A rather than state B removes any procedural interest that State B may have from the issue. 

· The traditional rule that the procedural law of the forum should apply seems quite consistent with interest analysis and its cousins. 

· The trouble, as usual, arises in determining what is procedural and what is substantive.  Rules having to do with how the forum’s courts handle cases, as opposed to how such cases come out, are procedural.  Rules attempting to affect the parties’ liabilities or their behavior are substantive.  Hanna v Plumer.
· Occasionally, however, a procedural interest of the forum will conflict with a substantive interest of the only state interested in the substance of the case.   Ex.: COA arises under the laws of State A but tried for some reason in State B.  The COA is viewed with suspicion in State A and a statute of State A requires the ∏ to pay in costs to the Clerk of the Court in case the ∆’s win.  The purpose: to discourage frivolous claims.  State B has no general mechanism like that.  A court of State B would be unlikely to accept such funds.  This is a true conflict between the laws of two states, even though B’s objection to the bond is clearly procedural, and A’s requirement is substantive in that it is trying to shape parties’ behavior.

· In such a case, the conflict will be resolved, as Currie suggested, by applying the law of the forum.

· Rules having to do with the reliability of admissibility of evidence, for example, which certainly relate directly to the fairness and rationality of a proceeding, are usually treated as procedural matters to be governed by the law of the forum.  
Statutes of Limitations

· Ledesma v. Jack Stuart Produce, Inc. (1987) – in diversity cases, federal courts must apply the COL rules of the forum state.  This case involves CA residents who are ∏s, not ∆s, thereby weakening the forum state’s interest in applying its own SOL.  Second, AZ, the state in which the alleged injury occurred, has an interest in having its own SOL apply to cases involving accidents on its highways.  Hence, this case presents a true conflict btwn AZ and CA.  
· Although CA has an interest in protecting its courts from stale claims, that interest is at least equally balanced by its interest in allowing its residents to recover for injuries sustained in a state that would recognize their claim as timely.  

· Applying the governmental interest analysis of CA’s choice of law rules, we conclude that AZ’s interests would be impaired by the failure to apply its statute.  CA has little interest in applying its SOL when no CA defendant is involved and when CA plaintiffs seek to recover for injuries that occurred in a state in which the claim was not time barred.

· So, AZ SOL is applied.

· This ignores the traditional assumption that SOL are procedural rules governed by forum law, and instead treats the SOL choice of law issue like any other issue that is subject to interest analysis. 

· Global Financial Corp v. Triarc (1999) – issue – where does a nonresident’s contract claim accrue for the purposes of the SOL?  Held: Plaintiff’s COA accrued where it sustained its alleged injury.  When a nonresident sues on a COA accruing outside NY, CPLR 202 requires the COA to be timely under the SOL period of both NY and the jurisdiction where the COA accrued.  This prevents nonresidents from forum shopping.  
· § 142 – Statute of Limitations

· in general, unless the exceptional circumstances of the case make such a result unreasonable: 

· the forum will apply its own SOL barring the claim
· the forum will apply its own SOL permitting the claim unless:

· maintenance of the claim would serve no substantial interest of the forum, and

· the claim would be barred under the SOL of a state having a more significant relationship to the parties and the occurrence. 

Public Policy
· the forum, having an interest in the subject matter of the case itself, may simply impose its own law.
· The NY Ct of Appeals appears to believe, to the contrary, that an interest analysis court can in certain circumstances invoke the public policy exception

Postscript

· Paul v. National Life (1986): court refuses to discard lex loci delicti; however, the court says that comity does not require the application of the substantive law of a foreign state when that law contravenes the public policy of this State.  W. VA has never had an auto guest passenger statute.  It is the strong public policy of this state that persons injured by the negligence of another should be able to recover in tort.  Accordingly, we have abolished interspousal immunity, charitable immunity, contributory negligence, etc.  So, b/c the application of the auto guest passenger statute would violate the strong PP of the state, they refuse to enforce it.

STATUTORY RESOLUTION OF CHOICE OF LAW PROBLEMS
· legislatures sometimes provide us with conflicts rules, especially in cases in which the courts have not produced satisfactory results.

· Salavarria v. Nat’l Car Rental System, Inc.

· Conflict: LA has rule that a self insured car rental agency has the right to restrict the use of rental vehicles to authorized users, and if an unauth user is driving, they will not be liable for accidents.  Florida law, however, does not distinguish between authorized and unauthorized vehicles.  

· In this case, the conduct that resulted in P’s injuries occurred in LA, and thus, LA standard of care must apply.  The rental agency’s derivative liability is a question of loss distribution and financial protection.  Since the injured persons in this case are LA residents, and the person who caused the injury is a FL resident, LA’s conflict of law rule applies.  Since both the injury and the conduct that caused it occurred in LA, and the P’s are LA domiciliaries, LA law should be applied. 

CONSTITUTIONAL LIMITATIONS

· Due Process and Equal Protection Clauses
· Full Faith and Credit Clause

· Privileges and Immunities Clause

· Commerce Clause

Constitutional Limitations on Choice of Law

· Home Insurance Co. v. Dick (1930) – represented a transition between the Supreme Court’s vested rights period and its more recent, permissive view.

· Dick – TX citizen, brought an action in TX v. a Mexican corp. to recover on an ins. policy.  In rem juris asserted through garnishment of property in TX.  The garnishees are NY corps.  Service was effected by serving their local agents in TX.  

· At the time the policy was issued, when it was assigned to him, and until after the loss, Dick actually resided in Mexico, although his permanent residence was in TX.  The Contracts were effected by correspondence btwn the Mexican Co. and the NY Co.  Nothing was to be done or actually was done in TX.  

· Court finds TX law will not apply because at all material times, Dick was physically present and acting in Mexico.  Texas was therefore without power to affect the terms of the contracts so made.  The Mexican corp was never in TX and neither it nor the garnishees invoked the aid of the TX courts or the TX laws.  The TX court, therefore, may not abrogate the rights of parties beyond its borders having no relation to anything done or to be done with them.  
· Hartford Accident v. Delta & Pine Land (1934) – MISS could not apply its own statute.  Conceding that a state may prohibit performance within its borders even of a contract validly made elsewhere, if the performance would violate its laws…it may not, on grounds of policy, ignore a right which has lawfully vested elsewhere, if, as here, the interest of the forum had but slight connection with the substance of the contract obligations.

· As the SC continued to consider constitutional limitations on choice of law, it decided both cases under the DPC and the FF&C clause.  The essence of due process limitations was that a state had to have some minimal contacts in order to apply its own law under the DPC.  There was some indication that even a state with sufficient contacts to satisfy DP might be forbidden from applying its own law under FF&C if there were some strong reason to favor the law of another state – overwhelmingly stronger contacts, much greater interests, uniformity of treatment or the like. 

· However, the distinctions between the two constitutional limitations began to blur over time 

· Pacific Employers Ins Co v. Industrial Accident Commission (1939): issue – does the FF&C clause preclude CA from applying its own worker’s compensation act in the case of an injury suffered by a Mass employee of a Mass employer while in Cal in the course of his employment?

· A rigid and literal enforcement of the FF&C clause without regard to the statute of the forum would lead to the absurd result that, wherever the conflict arises, the statute of each state must be enforced in the court of the other, but cannot be in its own.  

· Although MA has an interest in safeguarding the compensation of a MA employee while temporarily abroad in the course of their employment, and may adopt that policy for itself, that could hardly be thought to support an application of the FF&C clause, which would override the constitutional authority of another state to legislate for the bodily safety and economic protection of employees injured within it.  Few matters could be deemed more appropriately the concern of the state in which the injury occurred.

· Here, CA and MA law conflict – MA provides compensation for the MA employee if injured within the state of CA, but it expressly provides that no contract, rule, or regulation shall exempt the employer from liability for the compensation fixed by this act.  

· It would be obnoxious to CA policy to deny persons who have been injured in CA the right to apply for compensation when to do so might require physicians and hospitals to go to another state to collect charges for medical care and treatment given to such persons.  FF&C does not here enable one state to legislate for the other or to project its laws across state lines so as to preclude the other from prescribing for itself the legal consequences of acts within it.  

· There is a general consensus that the framers intended the clause to apply to state statutes, but a continuing debate over whether they intended it to extend to common law rules.
· Most commentators believe that, as original matter, the clause incorporated traditional choice of law rules from international law, subject to Congress’s implementation power under Art. IV.  But the SC did not actually regulate COL rules under the FF&C clause until the 20th Century.
· Alaska Packers case – held that the state where an employment relationship formed has an interest (for FF&C purposes) in applying its workmen compensation scheme, even if the injury took place in another state.

· Watson v. Employers Liability Assurance Corp. (1954) – the FF&C clause does not automatically compel a state to subordinate its own contract laws to the laws of another state in which a contract happens to have been formally executed.  Where a contract affects the people of several states, each may have interests that leave it free to enforce its own contract policies.  The insurance contract herein was formally executed MA and Gillette has an office there.  But plainly these interests cannot outweigh the interest of LA in taking care of those injured in LA.  Since that is true, the FF&C clause does not compel LA to subordinate its direct action provisions to MA contract rules.  
· Clay v. Sun Ins. Office, Ltd (1964) – Normally, as the court held in Pacific Employers, a state having jurisdiction over a claim deriving from an out of state employment contract need not substitute the conflicting statute of the other state for its own statute where the employee was injured in the course of his employment while temporarily in the latter state.  The same rule was followed in Watson, where we upheld a state statute allowing direct actions against liability insurance companies in the state of the forum, even thought a clause in the contract, binding in the state where it was made, prohibited direct action against the insurer until final determination of the obligation of the insured.

· Florida, where the suit was brought, has ample contacts with the present transaction, so FF&C and DP are satisfied.

· Allstate Insurance Co. v. Hague (1981) – For a state’s substantive law to be selected in a constitutionally permissible manner, that State must have a significant contact or significant aggregation of contracts, creating state interest, so that choice of its law is neither arbitrary nor fundamentally unfair. The court finds that choice of MINN law did not offend the constitution, even thought the accident did not take place in MINN, b/c:

· The plaintiff’s decedent worked in MINN
· The insurer was at all times present and doing business in MINN

· Plaintiff (widow) became a MINN resident prior to institution of this action.

Thus, Minn has a “Significant Aggregation” of contacts with the parties and the occurrence, creating state interests, such that application of its law was neither arbitrary nor fundamentally unfair.  

· Phillips Petroleum v. Shutts (1985) – Kansas must have a significant contact or significant aggregation of contracts to the claims asserted by each member of the plaintiff’s class, contracts “creating state interests” in order to ensure that the choice of Kansas law is not arbitrary or unfair.  An important element is the expectation of the parties.  Neither the DPC nor the FF&C clause requires Kansas to substitute for its own laws, applicable to persons and events within it, the conflicting statute of another state….but Kansas may not abrogate the rights of parties beyond its borders having no relation to anything done or to be done within them.  
· In many situations, a state court may be free to apply one of several choices of law.  But the constitutional limitations laid down in cases such as Allstate and Home Ins Co v. Dick must be respected even in a nationwide class action.

· Sun Oil Co. v. Wortman (1988) – the Constitution does not bar application of the forum state’s SOL to claims that in their substance are and must be governed by the law of a different State.  The FF&C clause does not compel a state to substitute the statutes of other states for its own statutes dealing with a subject matter concerning which it is competent to legislate.  A statute of limitations may be treated as procedural and thus may be governed by forum law even when the substance of the claim must be governed by another state. 
· Guaranty Trust itself rejects the notion that there is an equivalence between what is substantive under the Erie doctrine and what is substantive for purposes of conflicts of laws.

· To constitute a violation of the FF&C clause or the DPC, it is not enough that a state court misconstrue the law of another state.  Rather, the misconstruction must contradict the law of the other state that is clearly established and that has been brought to the court’s attention.  

· With regard to the issue of whether an adequate nexus exists for application of local law, the DP and FF&C limits are identical.  

The Obligation and the Right to Provide a Forum
· Hughes v. Fetter (1951) – IL has a wrongful death statute, WI does not entertain wrongful death suits brought under the wrongful death acts of other states.  Court holds that WI policy must give way, b/c the state has no real feeling of antagonism against wrongful death suits in general.  Even if we assume that WI could refuse, by reason of particular circumstances, to hear foreign controversies to which nonresidents were parties, the present case is not one lacking in close relationship with the state.  WI may well be the only jurisdiction in which service could be had as an original matter on the insurance company defendant.  And while in the present case jurisdiction over the individual ∆ could apparently be had in IL, in other cases WI’s exclusionary statute might amount to a deprivation of any opportunity to enforce valid death claims created by another state.  Thus, the court finds that WI’s statutory policy which excludes the IL COA is forbidden by the national policy of the FF&C clause.
· Wells v. Simonds Abrasive Co. (1953) – the full faith and credit clause does not compel the forum state to use the period of limitation of a foreign state.  
· State of Nevada v. Hall (1979) – The FF&C clause of the Constitution requires CA to respect the limitations on NV’s statutory waiver of its immunity from suit.  The waiver only gives NV’s consent to suits in its own courts.  California has unequivocally waived its own immunity from liability for the torts committed by its own agents and authorized full recovery even against the sovereign.  To require CA to either surrender jurisdiction or limit respondents’ recovery to the $25K max of Nevada non-resident motorists would be obnoxious to its statutorily-based policies of jurisdiction over nonresident motorists and full recovery.  The FF&C clause does not require this result.
· States may ordinarily apply their own law to the collection of judgments – ofr example, a state’s homestead exception applies not only to its own judgments but to judgments it renders to enforce the judgments of other states with different homestead exceptions.  Such rules may not, of course, discriminate in favor of in-state judgment debtors or against out of state judgment debtors.

THE JURISDICTION OF COURTS OVER PERSON AND PROPERY
· the right of a particular court to adjudicate a claim involves a number of different legal issues.  

· There must be a state or federal long arm statute; 

· the defendant must receive adequate notice and an opportunity to defend; 

· venue must be appropriate; 

· the forum must be sufficiently convenient that it will avoid FNC dismissal. 
· Much of personal jurisdiction centers on assessments of fairness – a notoriously spongy notion.  

· Of the chief bases for jurisdictional fairness is the consent of the party objecting to forum authority.  

Consent and Waiver

· The Bremen v. Zapata Off Shore Co (1972) – the SC held that forum-selection clauses are prima facie valid and should be enforced unless the clause is unreasonable or unjust, it was procured by fraud or overreaching, it violates the forum’s strong public policy, or litigation in the designated forum would be seriously inconvenient.  In this case, the contract was freely negotiated at arms-length by experienced and sophisticated parties from different countries; the forum selected was neutral – both of these facts were important to the decision.

· Carnival Cruise Lines v. Shute (1991) – SC upheld a forum selection clause even when one of the parties is not a sophisticated business entity, but rather a consumer who signed an adhesion contract.  Despite the obvious distinction between the freely-negotiated contract in The Bremen and the consumer adhesion contract here, there were three reasons to support enforcement:

· A cruise ship often carries passengers from several different states and foreign nations; so without a forum selection clause, a single incident could subject the carrier to litigation in multiple forums,

· A forum-selection clause would save the parties and the courts considerable time and expense by minimizing pretrial litigation over jurisdictional issues.
· “It stands to reason” that cruise lines save money by using forum-selection clauses and that the savings are passed on to passengers in the form of reduced fares.

Further, Florida is not a remote, alien forum, and, given the fact that the accident occurred off the coast of Mexico, this is not an inherently local dispute to Washington. Further, there was no claim of lack of notice of the forum selection clause.
· Cross v. Kloster Cruise Line (1995) – forum selection clause on ticket was enforceable despite being in very fine print with smudged pages since the P admitted she saw the provision.  Moreover, a contract need not be read to be effective; people who accept a contract take the risk that the unread terms may in retrospect prove unwelcome.  Competent adults are bound by such documents, read or unread.
· Further, the court has shown increasing willingness to enforce arbitration clauses.
· Sternberg v. O’Neil (1988) – consent has been recognized as a basis for the exercise of general personal jurisdiction.  Express consent has been found to be a basis for jurisdiction when a foreign corporation appoints an agent for service of process.  The USSC also ruled that a foreign corporation, which authorizes an agent to receive service of process in compliance with the requirements of a state registration statute, has consented to the exercise of general personal jurisdiction in that state.  Implied consent has also been found to be a basis for jurisdiction over a foreign corporation.  
· Express consent is a valid basis for the exercise of general jurisdiction in the absence of any other basis for the exercise of jurisdiction, i.e. minimum contacts.  Even after Int’l Shoe, a state still has the power to exercise general jurisdiction over a foreign corp which has expressly consented.  

· When jurisdiction is based on implied consent, the DPC protects an individual’s liberty interest in not being subject to the binding judgments of a forum with which he has established no meaningful contacts, ties or relations.  Burger King v. Rudzewicz.  But, personal jurisdiction is a waivable right.  Where a forum seeks to assert specific jurisdiction over an out of state defendant who has not consented to suit there, DP is satisfied if the ∆ has minimum contacts with the forum.  

· In the absence of express consent, due process requires minimum contracts for a finding of implied consent to a forum’s jurisdiction.  Conversely, DP is satisfied by express consent, since express consent constitutes a waiver of all other personal jurisdiction requirements.

· Statutory consent is a basis of general jurisdiction.

· State interests that are legitimate for EP or DP purposes may be insufficient to withstand Commerce Clause scrutiny. Therefore, in the present case, although the Corp’s consent to general personal jurisdiction by qualifying as a foreign corporation satisfies due process, we must also determine if the statute places an unreasonable burden on interstate commerce.
· Any statute which causes a foreign corporation to register and thereby consent to the general jurisdiction of a state, or in the absence of registration and consent, to be subjected to regulations that are inconsistent with those for domestic corporations, is a burden that violates the federal Commerce Clause.

· Like Sternberg, most courts that uphold general jurisdiction on the basis of statutory consent rely on the pre-International Shoe case of Pennsylvania Fire Insurance v. Gold Issue Mining – the appointment of an agent in the state is consent to suits that had no other connections to the state – and such consent satisfied due process.  
· Phillips Petroleum Co. v. Shutts (1985): the SC dealt with the application of consent doctrine to absent class action plaintiffs.  Phillips produced natural gas from leased land in 11 states.  It made regular payments to the owners of royalty rights in the leases and then sold the gas to customers.  There were over 30,000 royalty owners spread throughout the 50 states.  Only a few of the leases were located in KS.  Three named P’s, residents of KS and OK, brought a state class action v. Phillips in KS on behalf of all similarly situated.  The class included over 28,000 plaintiffs.  The trial court applied KS law to all claims and found Phillips liable; the KS supreme court affirmed.  
· The Court drew a sharp distinction between the litigational burdens of the out-of-state defendant and the absent class-action plaintiff.  Absent class-action plaintiffs need not hire counsel, travel to the forum, or submit to expensive and time-consuming discovery.  Nor are they normally subject to damages or injunctive relief.  Further, the absent class member is protected in ways the typical civil defendant is not.  The court also rejected the argument that, absent minimum contacts, a state can exercise jurisdiction only over those absent plaintiffs who can affirmatively consent by “opting in”.  
· Thus, the court holds that the protection afforded the plaintiff class members by the KS statute satisfies the DPC, and personal jurisdiction was properly asserted over the absent ∏s.
· note: Normally it is not necessary for the Plaintiff to consent to jurisdiction, for the P has chosen the forum.  But with class actions, different considerations

· certain sorts of class actions, of course, do not guarantee a class member the right to opt out.  
Waiver

· Insurance Corp of Ireland v. Compagnie des Bauxites de Guinee (1982) – the ∆s, foreign insurance companies, objected to the assertion of jurisdiction over them by the US District Court of PA.  Plaintiffs attempted to use the discovery devices to show the ∆s minimum contacts with PA, but the ∆s were recalcitrant.  They refused to comply with court-ordered discovery.  The judge warned them if they did not comply, he would rule that the court had jurisdiction over them.  They still didn’t comply, and the court invoked the threatened sanction.  

· The SC upheld this decision – the opinion made a clear distinction btwn SMJ, which cannot be waived, and PJ, which can.  Just as the jurisdictional objection can be waived under rule 12, it can be forfeited by failure to comply with discovery orders.  The ∆s initially had the option of default; instead, they submitted to the jurisdiction of the court for the limited purpose of challenging jurisdiction, and thus agreed to abide by that court’s orders on that issue.

· Issue preclusion is another procedural rule that can restrict the defendant’s assertion of the jurisdictional objection.  If the ∆attacks the court’s jurisdiction and the court erroneously finds against her, that erroneous finding has issue preclusive effect, unless reversed by the appropriate appellate court.  The issue cannot be re-litigated in a subsequent collateral attack.  Accordingly, a ∆who loses a jurisdictional challenge is well advised to stay in the forum and litigate the merits – otherwise, P will win a default judgment that can be enforced in any state where ∆ has property.
Activities as a Basis for Jurisdiction
· an individual is subject to suit in the state of his or her domicile on any cause of action whatsoever.  By the same token, a corporation is subject to suit generally at the place of its incorporation or its principal place of business.
· If a COA is unrelated to the ∆’s forum activities ( must show substantial/extensive business in the forum state (they must be subject to general jurisdiction there)

· Where the COA is related to activities in the forum, the forum affiliation does not need to be as strong (just special jurisdiction).

General and Specific Jurisdiction

· Helicopteros Nacionales de Colombia SA v. Hall (1983) – the court adopted the distinction between general and specific jurisdiction.  If a defendant is amenable to general jurisdiction in a state, the state can exercise jurisdiction over her based on any claim, even one that is unrelated to her contacts with the state.  Usually, general jurisdiction only exists when ∆’s forum connections are numerous and substantial.
· In this case, the ∆ had significant, but not overwhelming, contacts with TX: it had negotiated a deal there with a TX company, to provide services in Peru.  It had also purchased most of its helicopter fleet in TX.  But, the claim was for a helicopter accident that occurred in Peru – still the aircraft was bought in TX, the pilot trained there, and the accident victims were American citizens. 
· In this case, general jurisdiction did not exist even though the ∆’s frequently sent employees and agents into the forum.   And, the contacts for the particular transaction were not strong enough to give specific jurisdiction. 
· SO, no jurisdiction at all in Texas.

· Burnham v. Superior Court of California (1990) – the DPC of the 14th Amendment is satisfied if a nonresident is personally served with process in the state, even if only temporarily present in that state, and even if the suit is unrelated to his activities in the state.  
· Tag jurisdiction is exercised regularly in human rights litigation between alien plaintiffs v. alien ∆’s alleging human rights abuses committed abroad, although the judgments earned are seldom enforced.  But, most court refrain from exercising tag jurisdiction when the defendant is brought into the state by fraud or unlawful force for the purpose service of process.

Purposeful Availment and Foreseeability

· World-Wide Volkswagen v. Woodson (1980) – foreseeability cannot act as a substitute for minimum contacts – so foreseeability that ∆’s activities might cause harm in the forum is not sufficient for jurisdiction.  

· But, foreseeability is one relevant concept.  
· If the product ends up in the state not as a direct result of the chain of distribution but rather as a result of the foreseeable action of a consumer, a different problem is presented.  In World-Wide, the SC added a significant limitation to the stream of commerce theory – if a consumer purchased the product in the forum, that state could exercise jurisdiction over everyone in the chain of distribution – but that jurisdiction might not exist when the product entered the state as a result of the foreseeable action of a consumer who purchased it elsewhere.  An enterprise should not be held amenable wherever its product happens to turn up regardless of its efforts to limit distribution. 

· Here, the ∆s had no contacts, ties or relations with the state of OK, so jurisdiction did not exist.  

· Kulko v. Superior Court (1978) – custody agmt entered into in NY gave H custody of the two kids…they lived briefly in NY w/ H, then moved to CA with the W (with H’s permission).  W brought an action in CA to increase child support.  
· SC applied Minimum Contacts test and found that jurisdiction did not exist.  Two important factors:

· The COA arose not from the ∆’s commercial transactions in interstate commerce, but rather from his personal, domestic relations, and

· CA had not attempted to assert any particularized interest in trying such child support cases in its courts.

· So, the Ct says that although CA has substantial interests in protecting resident children and facilitating child-support actions, these interests simply do not make CA a fair forum for H.  
· McGee v. Int’l Life Insurance Co. (1957) – CA jurisdiction over an out-of state insurance company was upheld despite a lack of any evidence that the company had any contacts with CA apart from its solicitation of the deceased and its subsequent collection of premiums he mailed from CA.

· Hanson v. Denckla (1958) however, rejected FL jurisdiction over a DE trustee of a trust established by a decedent who had moved to FL after the trust was established, despite continued contact between the decedent and the trustee.

· Usually where the COA arises out of the ∆’s in-state activities, these activities are actionable and therefore the state has an interest in determining them.  This argument does not apply, however, when the P was the one responsible for bringing the instrumentality into the state, as in WW Volkswagen.  In Kulko, similarly, the presence of the children in CA was not really the ∆’s responsibility, since he was merely passively acquiescent.   Neither does it apply when the conduct serving as the basis for jurisdiction is not itself wrongful, as in Kulko.  
· Asahi Metal Industry Co. v. Superior Court of California (1987) – four vote plurality opinion of O’Connor endorsed a much more ominous limitation on the theory.  The ∆, a Japanese component part maker, was aware that the final product would arrive in the forum but took no action to direct it there beyond selling the part to Taiwanese product manufacturers.  The plurality said that the mere act of placing the product into the stream of commerce should not be sufficient even though the defendant knew that the stream would carry the product into the state.  Additional conduct that was “purposefully directed” at the forum should be required, such as designing the product for market in the forum state, advertising there, establishing a customer-advice service there, or marketing through a distributor who had agreed to serve as a sales agent there.  
· Justice Brennan also had four votes – disagreed 

· Burger King Corp. v. Rudzewicz (1984) – the Court upheld Florida’s assertion of jurisdiction over MI franchises.  ∆s had applied for a BK franchise in MI, which was forwarded to the Miami headquarters.  One of the ∆’s was attending a training course in Miami, and both ∆’s communicated directly with the Miami office over contract provisions.  The court stated that jurisdiction is appropriate where the ∆ purposefully directed his activities toward forum residents and where the contacts proximately result from actions by the defendant himself that create a substantial connection with the forum state.

· Asahi, Burger King, and the requirement of purposeful availment have provoked extensive critical academic scrutiny.  
· Stream of commerce cases are common, especially in the products liability area.  

· Many courts have held that a national contacts test satisfies the Fifth Amendment due process clause.  Other courts have tempered this conclusion by insisting that due process requires not only minimum contacts with the nation, but also that the venue for the suit be fair and reasonable.  

Jurisdiction Based on Property

· Shaffer v. Heitner (1977) – the court said that all assertions of state-court jurisdiction must be evaluated according to the standards set forth in Int’l Shoe, and said that due process can be as readily offended by the perpetuation of ancient forms that are no longer justified as by the adoption of new procedures.  

· Shaffer conducted an independent inquiry into the fairness of attachment jurisdiction and found that it was simply unreasonable to say that anyone buying securities in a DE corporation impliedly consents to subject himself to general jurisdiction in DE on any COA.  Thus, no jurisdiction over ∆.
· Sternberg v. O’Neil (1988) – whether the requisite minimum contacts exist is determined by examining the relationship between the defendant, the forum, and the litigation. Shaffer v. Heitner.  But, this case distinguishes Shaffer on the grounds that DE has a legitimate interest in this case based on the “totality of the circumstances.”  Therefore, the case is consistent with the requirements of DP and sufficient to support an exercise of specific jurisdiction by the Delaware Courts.
· Grand Bahama Petroleum Co v. Canadian Transportation Agencies (1978) – the court upheld garnishment of a bank account in a district having no contacts with the ∆ other than the bank account.  The case involved a claim for services to a ship, and the court distinguished Shaffer on these grounds.  It noted that attachment jurisdiction has traditionally been the keystone of admiralty litigation, that such litigation usually involves people in commerce who are away from home for long periods of time, and admiralty has always been treated separately.
· Some states authorize quasi in rem jurisdiction after Shaffer.  In these states, attachment plus notice authorize the court to exercise jurisdiction over property attached.  This exercise of jurisdiction is limited by the constitutional minimum contacts test and largely operates in states that have not extended their long arm to the limits of the Constitution. 

· Traditionally, judgments of courts lacking jurisdiction over either person or property are considered void and thus not entitled to FF&C or res judicata effect.

· Rush v. Savchuk (1980) – the SC applied the logic of Shaffer to invalidate quasi in rem jurisdiction over a ∆ on the basis of attachment of the contractual obligation of his insurer to defend and indemnify him in the suit.  This so-called Seider jurisdiction (from Seider v. Roth) allows plaintiffs to attach the ∆’s insurance policy, and thus sue in any state in which the insurance company did business.  Rush insinuated that direct-action statutes, which allow an injured party to sue the tortfeasor’s insurance company directly instead of proceeding first against the tortfeasor – are constitutional.  The Court distinguished direct action statutes from Seider jurisdiction on the basis of the fact that the former requires that the nominal defendant (the insured) have minimum contacts with the forum as a prerequisite to bringing suit against the insurer.
CONFLICT OF LAWS IN THE FEDERAL SYSTEM
· the US contains an additional set of courts and substantive laws, namely, those of the federal system.  This raises the question of how conflicts analysis might change when a conflicts issue arises in litigation in federal, rather than state, court.  Problems of this sort are usually dealt with under the Erie Doctrine.

· Erie RR v. Tompkins (1938) – man was injured in PA by a train belonging to the Erie RR.  He sued in Federal Ct in NY.  The RR argued that under PA law Tompkins was a trespasser; therefore, no duty of care.  Tompkins countered that the federal ct was not bound to follow PA law; under federal common law, he was a licensee, and the RR did owe him a duty of care.  
· Issue: whether the oft-challenged doctrine of Swift v. Tyson should be disapproved?  Ct says YES and rests conclusion on three arguments:

· The language of the Rules of Decision Act (‘the laws of the several states’) indicated that it was apply to state and federal law

· The Swift doctrine failed.  National legal uniformity had not resulted from the development of general federal common law b/c of the persistence of state courts in their own opinions on questions of common law.  Further, the rule of Swift permitted grave discrimination by non-citizens of the state against citizens (in other words, it permitted the out of state litigants to choose in a diversity action between federal and state court and to gain by that choice the advantage of picking the substantive law most favorable to his claim – fostered forum shopping – made EP impossible).
· Ct says Swift was unconstitutional – the Constitution gave neither the Congress nor the federal cts the right to declare the law for the states.  General law making authority rests with the states.  Congress has no substantive rules of common law applicable in a state.  

· The scope of the Erie doctrine clearly depends upon how much state law the federal cts must apply.  Although federal courts can apply their own laws of procedure, Erie requires them to apply state substantive law.  

· The real Erie problem is substance v. procedure.  
· Same problem in Guaranty Trust Co v. York (1945) – significantly expanded the scope of the Erie Doctrine.  It held that a federal court exercising diversity jurisdiction must apply the state SOL to an action in equity.  The case also announced the rule for determining whether something was substance or procedure under Erie – the outcome determinative test.  This test instructs the district court to apply state law to any issue that could affect the result of the action.  

· Consideration:  Does it significantly affect the result of a litigation for a federal court to disregard a law of a state that would be controlling in an action upon the same claim by the parties in a State court?  The outcome of the litigation in federal court should be substantially the same, so far as legal rules determine the outcome of a litigation, as it would be if tried in a state court.
· Ragan v. Merchants Transfer Co (1949) – said state law, rather than federal, would determine when an action was “commenced” for purposes of satisfying the SOL.

· Woods v. Interstate Realty Co (1949) – a state statute closing the doors of the state courts to out of state corps that had not qualified to do business in MI would bar the MI federal courts to those same corps.

· Cohen v. Beneficial Ind. Loan Corp. (1949) – federal diversity cases must apply a state statute allowing a corp to require a bond for the expenses of defense in a shareholder derivative suit if the plaintiff should be unsuccessful.  

· Bernhardt v. Polygraphic Co. (1956) – held on Erie grounds that state law concerning the enforceability of arbitration agreements should control in a diversity action.

· Byrd v. Blue Ridge (1958) – first step at chiseling away at Outcome-determinative test.  Said federal law, rather than state law, controlled as to the division of authority between judge and jury to determine whether a person was a statutory employee for purposes of a state worker’s compensation scheme.  Indicated that the Erie/York principle, while strong, might have to yield in a proper case to other important principles.  
· Hanna v. Plumer (1965) – the court insulated the federal rules dealing with procedure from any Erie-based attack.  ∏ sued in federal ct – served ∆ in accordance with Fed. R. C. P. – but not in acc’d with Mass state rules.  ∆ says – improper service – and it is outcome determinative b/c if no service, action would be dismissed.  Court says NO.  So long as a reasonable man could characterize any duly adopted rule as procedural, it will apply.  

· Gasperini v. Center for Humanities (1996) – court’s most recent Erie decision.  NY law sought to restrain jury verdicts – that law had been applied by the second circuit to overturn a jury verdict in a diversity case.  
· The sate statute had a substantive purpose – and was outcome determinative in the sense that it led to different results than the federal standard.  

· But, deferential appellate review of a trial court’s denial of a motion to set aside a jury verdict was an essential characteristic of the federal court system that was informed by the 7th Amendment’s reexamination clause, which states that no fact, tried by a jury, shall be otherwise reexamined in any court in the US than by the common law.  

· So you can apply both state and federal standards in this instance.

· Very confused opinion.

· Outcome determination, properly defined, is the standard for the Rules of Decision Act.  The proper test is whether the litigant will get a different result in state court, playing by state court rules, than he will get in federal court, playing by the federal court rules in question.  

· Whether a rule affects a substantive right, properly defined, is the standard for the Rules Enabling Act.  Thus, for example, a federal practice that allowed extensive pretrial discovery where the same was not allowed in state court would have to be viewed as outcome determinative and thus forbidden by the Rules of Decision Act.  But, if the federal practice is made a general rule, the Rules Enabling Act takes over and allows the rule if it is procedural and does not abridge substantive rights (even though it might affect the outcome).  

Erie and Choice of Law

· Klaxon v. Stentor Electric Manufacturing Co. (1941) – when a dispute touches more than one state, the federal court must determine which state’s law to apply.  Here, the court says that conflict of laws rules to be applied by the federal court in a state must conform to those prevailing in the state’s state courts.  Thus, federal courts must treat conflicts problems exactly as they do any other problem of substantive law.  
· Harris v. Polskie Line Lotnicze (1987) – the court said usually Klaxon would apply in a Warsaw convention case, but only where the case was in federal court by reason of diversity of citizenship.  

· Van Dusen v. Barrack (1964) – defendants should not get a change of law as a bonus for a change of venue.  Courts should ensure that the “accident” of federal diversity jurisdiction does not enable a party to use a transfer to achieve a result in federal court which could not have been achieved in the courts of the State where the action was filed.  In cases like this, where the ∆’s seek transfer, the transferee district court must be obligated to apply the state law that would have been applied if there had been no change of venue.  A change of venue under § 1404(a) generally should be, with respect to state law, but a change of courtrooms.  

· Ferens v. John Deere Co (1989) – P had been injured in PA, did not file suit until the SOL in PA had expired.  Suit was filed, therefore, in MI, which had a longer SOL.  ∏ then moved for a FNC §1404 transfer to PA.  The court permitted both the transfer and the application of the loner MI SOL.  Thus, any transfer of jurisdiction under § 1404(a) carries to the new forum the law of the state where the suit was filed originally.  
· Stewart Organization Inc v. Ricoh (1988) – when the federal law sought to be applied is a Congressional statute, the first and chief question is whether the statute is sufficiently broad to control the issue before the court.  This question involves a straightforward exercise in statutory interpretation to determine if the statute covers the point in dispute.  Thus, a District Court sitting in diversity must apply a federal statute that controls the issue before that court and that represents a valid exercise of Congress’s constitutional powers.  In other words, when a federal statute arguable conflicts with state law, there is no need for fancy judicial footwork.  Rather, the focus is on ordinary Supremacy Clause analysis – if a straightforward exercise in statutory interpretation shows that the statute covers the point, then federal law prevails.  
· Forum non conveniens is a doctrine that gives courts discretion to dismiss a case within their jurisdiction if there is a more convenient forum elsewhere. 28 USC § 1404.  It also applies in federal court if the forum of dismissal is a non-US court.  For example, in Piper Aircraft v. Reyno (1981) the SC ruled that FNC was appropriate in a case that involved an airplane crash in Scotland – and it was generally irrelevant that the laws or procedures in the more convenient forum were less favorable to the ∏ than the laws of the US.
· In re Air Crash Disaster Near New Orleans (1987) – In applying forum non conveniens in a diversity action, the federal court should apply federal FNC law. 
· Sibaja v. Dow Chemical – same result as Air Crash near NO – the district court’s application of the doctrine of FNC is not a state substantive rule; therefore the federal rule should be applied.  
Erie and Judgments

· Semtek Int’l Inc. v. Lockheed Martin Corp. (2001) clarified the issue of preclusion principles to be applied to the judgment of a federal court sitting in diversity jurisdiction.  In this case, the Court fashioned a federal common law rule that determined the preclusive effect of a federal court diversity judgment by referring to the preclusion law of the state in which the federal court sits.  
· The Rest. Second of Judgments § 87 agrees: “for diversity judgments, the federal law of res judicata should incorporate state law principles dealing with substantive legal relationships resulting in preclusion”
· One area where it might be thought particularly appropriate to develop federal common law is the law of interstate relations, on the theory that where states are the disputants, it is unfair to allow the law of one of the involved parties to apply.  
· Illinois v. City of Milwaukee (1972) – IL sought to invoke the SC’s original jurisdiction to abate a nuisance caused by several cities and sewage treatment facilities in WI.  The SC would not hear the action under its original jurisdiction, but held that IL could file an action in the district court based on federal common law.  Federal common law was necessary, b/c a dispute between states (or gov’t subdivisions) could not sensibly be referred to any single states law.  

· Many commentators believe that the SC in recent years has cut back on federal common law.  O’Melveney & Myers v. Federal Deposit Ins. Co (1994) – such cases are “few and restricted.”

RECOGNITION OF JUDGMENTS

· Conflict of Laws has been concerned traditionally with the interstate recognition and enforcement of judgments. 

· most jurisdictions have a fairly elaborate system of law designed to give sufficient but not undue respect to judgments.  Questions concerning this body of law generally arise in attacks on judgments.  An attack may be either direct or collateral.  

· A direct attack is an attempt to reopen or set aside the judgment itself

· A collateral attack is more common – sometimes called the problem of res judicata or collateral estoppel.  

· Res Judicata describes the effect of a judgment itself on a subsequent case raising the same COA

· may be further broken down into two categories: bar and merger.  Bar refers to the effect of the original judgment in preventing relitigation of the COA that was originally litigated.

· Merger deals with matters that should have been but were not litigated originally.  

· Collateral estoppel refers to the effects of findings of fact actually contested in one lawsuit upon a subsequent piece of litigation which may involve a different COA but some of the same facts.

· Collateral estoppel is limited to establishing, for purposes of the second piece of litigation, facts determined in previous litigation that were “(1) litigated by the parties, (2) determined by the tribunal, and (3) necessarily so determined.”  It tends to guarantee that courts will not reach inconsistent conclusions, based on inconsistent factual findings between identical parties.  

· Both res judicata and collateral estoppel require some identity of parties.  Res judicata requires either absolute identity or privity – a legal connection with a party to the first action sufficient to make it fair that the nonparty be bound by or be able to take advantage of the former judgment.  Collateral estoppel classically had the same requirements, but more recently there has been a relaxation of the mutuality requirement.  

· In general, the questions are as follows: 

· What effect does a judgment have in the state where it was rendered?

· What effect does a judgment rendered in one state have in a sister state? 

Jurisdictional Requirements
· Durfee v. Duke (1963) – subject matter jurisdiction issue are precluded and cannot be relitigated if they have been fully and fairly litigated in another forum.
· Fall v. Eastin (1909)=  Facts as follows: H and W divorced in WA.  WA order directed the H to convey NE real property to W.  H did not do so.  WA court appointed a commissioner to execute a deed in favor of W.  Later, W brought an action in NE to quiet title, the ∆ being a grantee of H.  NE said that b/c WA lacked jurisdiction to affect title to land in NE, the deed and decree need not be recognized.  SC affirmed.  Holding – one state cannot directly affect title to land located in another state.

· Kalb v. Feuerstein (1940) – the Court indicated that SMJ issues may furnish a ground for collateral attack, even after they have been once fully and fairly litigated, if necessary to protect the integrity of the federal policy from a possibly hostile or unsympathetic state judiciary.  It is generally true that a judgment by a court of competent jurisdiction bears a presumption of regularity and is not thereafter subject to collateral attack.  But Congress, b/c its power over the subject of bankruptcy is plenary, may by specific bankruptcy legislation create an exception to that principle and render judicial acts taken with respect to the person or property of a debtor whom the bankruptcy law protects nullities and vulnerable collaterally. 
· The SC has been reluctant in the past to infer congressional intent not to abide by res judicata or collateral estoppel.  

· If a ∆ objects to PJ and fails to persuade the court, then this determination is binding even if some later court believes that there was in fact no PJ.  Most jurisdictions, however, offer the service of a special appearance or its equivalent, solely for the purpose of contesting jurisdiction.  If she wins on the issue, the case is dismissed.  If not, she has the option of arguing the merits or appealing on the basis of the court’s jurisdictional decision.

Substantive Interests of the Enforcing State

· Fauntleroy v. Lum (1908) – example of the “iron law of full faith & credit.”  MO court clearly erred on a question of MI law, and the error frustrated an important social policy of MI.  But, the MO judgment was still given FF&C in MI – the very state whose law was misconstrued.  Reads the FF&C clause as requiring exactly what it says: a federal union requires that the doctrines of repose and finality be given interstate effect.

· But, Sec. 103 of Rest 2nd gives a narrow exception in such cases; “A judgment rendered in one state of the US need not be recognized or enforced in a sister state if such recognition or enforcement would involve an improper inference with important interests of the sister state.

· The Penal Exception:  Huntington v. Attrill (1892) – one state need not enforce the penal claims of another, even if they were embodied in a judgment.
· A foreign decree would be considered punitive only if it is clear that the court awarded or changed child custody because it was insulted by one parent disregarding its authority.    Settle v. Settle (1976)

· Thomas v. Washington Gas Light Co. (1980) – plurality abandoned the cautious treatment of § 103 (above) and said that a state does have indirect control over the recognition of its judgments; it can determine the effect of a judgment by prescribing its effects within a state.  Once it has done so, however, the FF&C clause determines the judgment’s extraterritorial effect.  Gives a “limited choice of law” argument.  Limited resurrection of an exception to FF&C based on the important interests of the Second Forum.
· Baker v. General Motors (1998) – SC gave the § 103 theory a much narrower range of operation again.  Reinstated, at least to a certain extent, the Iron law of FF&C.  Court says: “We are aware of no public policy exception to the FF&C due judgments….we are aware of no considerations of local policy or law which could rightly be deemed to impair the force and effect which the FF&C clause and the act of Congress require to be given to a money judgment made outside the state of its rendition.”  Further, the court said there is no reason why the FF&C effect of adjudication on parties and those in privity with them should differ depending solely upon the type of relief sought (equity or money).  
· But, the majority opinion did permit a very limited scope of operation for the § 103 principle in dicta.  State court judgments can be denied enforcement when they purport to accomplish an official act within the exclusive province of a sister state or interfered with litigation over which the ordering state.

· But, unanimously rejected a roving public policy exception to the iron law of FF&C.

· Still up in the air, however. 

The Enforcing State’s Law of Judgments
· Union National Bank v. Lamb (1949) – once the court of the sister State had jurisdiction over the parties and the SM, its judgment was valid and could not be impeached in the state of the forum, even though it could not have been obtained there.   The state of the forum could not defeat the foreign judgment because it was obtained by a procedure hostile to or inconsistent with that of the forum or because it was based on a COA which the forum itself would not have recognized. 

· Watkins v. Conway (1966) – the forum state can apply its own SOL for suits on foreign judgment without conflicting with the dictates of FF&C.  
· The SC has specifically held that a federal court may not give a judgment greater effect than would the state where it was rendered.

· Treinies v. Sunshine Mining Co (1939) – the court adopted a “last in time” rule – the second, or last, if more than two, of two inconsistent judgments must be given full faith and credit.  This rule simplifies the task of judicial administration.  If a third court, for example, is asked to enforce the F-2 judgment, all it need inquire into is whether the court had jurisdiction.  If it did – and the F-2 judgment is later in time than F-1’s – then the F-2 judgment must be enforced.  

· Parsons Steel v. First Alabama Bank (1986) – while a federal court is generally bound by other state court determinations, the re-litigation exception empowers a federal court to be the final adjudicator as to the res judicata effects of its prior judgments on a subsequent state action. The circuit court was to give the state court judgment the full preclusive effect it would have in AL state courts.  Even if the state court mistakenly rejected respondents’ claim of res judicata, this does not justify the highly intrusive remedy of a federal court injunction against the enforcement of a state court judgment.  Rather, FF&C requires that federal courts give the state court judgment, and particularly the state court’s resolution of the res judicata issue, the same preclusive effect it would have had in another court of the same state.  Challenges to the correctness of a state court’s determination must be pursued by way of appeal through the state-court system and certiorari from the Court.  Reinstated Iron Law of FF&C.

Domestic Relations: A Special Problem of Judgments
· domestic relations law presents some peculiar legal problems because of the interplay between the rules of FF&C to judgments and the peculiar basis for jurisdiction in a divorce action.

· A divorce action is an action in rem; the marriage relationship being the res.

Ex Parte “Divisible Divorce” 
· Estin v. Estin (1948) – a NY decree awarding respondent maintenance and support to the wife in a separation proceeding was a property interest of the wife created by the state which also had a legitimate concern for her well-being.  Because the award was a property interest, it could not be extinguished by a court lacking personal jurisdiction over her.  Nevada could not wipe out the wife’s claim, because that would be an attempt to exercise in personam jurisdiction over a person not before the court.  Although the marriage res was effectively dissolved by the decree and that dissolution was entitled to FF&C, its validity did not mean that every other legal incidence of the marriage was necessarily affected or that a state concerned about the wife could not use its law to protect her. The divorce in this situation is “divisible.”

· May v. Anderson (1953) – A court does not need to give FF&C to a WI decree awarding custody of the children to their father when that decree is obtained by the father in an ex parte divorce action in a WI court which had no personal jurisdiction over the Mother.  
· Carr v. Carr (1978) – decedent husband had obtained an ex parte foreign divorce from his wife, who was living in NY.  Later, H married a CA resident.  H died – CA resident filed for survivor benefits – W1 sought to invalidate the foreign divorce and declare herself the SS – NY said they had no jurisdiction, b/c although the marital res was in NY, the real ∆ was W2 in CA, and she had no contacts with NY.  

· BUT, O’Connell v. Corcoran (2003) makes clear that res judicata applies where a party tried to bifurcate a divorce and equitable distribution action.  Public policy in NY and VT frowns upon such forum shopping and all issues related to the marriage relationship should be decided in the single action.

Bilateral Divorce

· Sherrer v. Sherrer (1948) – a person who has had a chance to contest the issue of jurisdiction (either PJ or SMJ) is bound by the court’s finding that jurisdiction exists, even if, in fact, it did not

· Johnson v. Muelberger (1951) – the Court applied the Sherrer principle to bar collateral attack by a third party (the daughter of the F-1 respondent).  The daughter was trying to attack her father’s FL divorce in NY.  The Court held that because there had been full opportunity to contest the jurisdictional issues the decree was not subject to attack, despite the undisputed fact that the wife had not complied with FL’s jurisdictional residency requirement.  This makes clear the Court’s willingness to foreclose attack, even though jurisdiction has never been litigated and probably did not exist.  
· Foreign country divorces will routinely be given comity if they appear regular and if the parties were actually domiciled in the foreign country at the time.  The problem arises when the parties are American and attempt to get a foreign quickie divorce.  Only NY seems to recognize such divorces.

Modifications: Child Custody and Support
· Yarborough v. Yarborough (1933) - ∆, pursuant to a GA judgment, made a lump sump child support payment to his daughter; that payment, acc’d to GA law, exhausted his obligations to the child.  She later sued him in SC (her domicile) for additional support for her education and maintenance.  The SC ruled that the GA judgment was entitled to FF&C in SC and that judgment precluded the daughter’s subsequent action for support. 

· This dealt with an unusual state law, which made child support awards unmodifiable.  

· One related area in which this reasoning caused great problems was the modification of child custody awards.  A disgruntled parent might simply take the child to another state and attempt to get a modification before some more sympathetic judicial forum.  The problem of interstate child kidnapping grew so much that 28 USC § 1738 was amended, adding a section that limited a state’s power to modify child support awards. 
· The Parental Kidnapping Prevention Act was in part a response to the perceived inadequacy of the Uniform Child Custody Jurisdiction Act, which has been adopted in every state.  

· International Child custody cases are subject to a web of overlapping conventions, the primary one of which is the Hague Convention. 

Same Sex Marriages

· states don’t need to recognize same sex marriages of other states under FF&C

CONFLICTS IN THE INTERNATIONAL SETTING
Act of State Doctrine and the Federal Common Law of Foreign Relations

· Banco Nacional de Cuba v. Sabbatino (1964) – the SC held that the act-of-state doctrine precluded the federal court from questioning the validity of the acts of a foreign sovereign effective within its own territory.  The reason for this doctrine is that foreign relations are particularly within the authority of the executive branch; judicial interference is likely to frustrate, rather than advance, national goals.  
· Sabbatino holds that the act of state doctrine is a rule of federal common law binding on the stantes.  

· Zschernig v. Miller (1968) – SC struck down an OR law that prohibited distributions from OR estates to claimants who resided in foreign countries unless certain conditions were met.  The Court held that the statute “intruded into the federal domain” of foreign policy.  

· Barclays Bank PLC v. Franchise Tax Board of CA (1994) – it is the job of Congress, not the courts, to evaluate whether the national interest is best served by tax uniformity, or state autonomy.

Extraterritoriality of Federal Statutes

Territorialism

· EEOC v. Arabian American Oil Co. (1991) – Title VII does not apply extraterritorially to regulate the employment practices of US employers who employ US citizens abroad.  If it was so intended, Congress would have addressed the subject of conflicts with foreign laws and procedures.  
· The court here only considers whether or not US law applies; it never considers application of Saudi law – this is UNILATERAL conflicts methodology.  

· The presumption against extraterritoriality has a distinguished history and continued relevance for many areas of federal substantive law.  
· NY Central RR v. Chisholm (1925) – Construed the Federal Employers Liability Act as presumptively territorial.  

· Foley Bros. Inc. v. Filardo (1949) – applied the 8-hour employment law territorially because “The canon on construction which teaches that legislation of Congress, unless a contrary intent appears, is meant to apply only in the US.”

· McCulloch case: (1963) – Nat’l Labor Relations Act does not apply to foreign flag ships employing alien seamen.

· US v. Palmer (1818) – federal piracy statute did not extend to robbery committed on the high seas by foreign citizens on board foreign ships

Contacts and Effects
· Lauritzen v. Larsen (1953) – issue: whether statutes of the US, specifically the Jones Act, should be applied to claims of maritime torts?  In this case, two foreign nations could claim connecting factors with this tort.  If the Jones Act were read literally, Congress has conferred an American right of action which requires nothing more than that ∏ be any seaman who shall suffer personal injury in the course of his employment.  This is not as intended – so the court construes the statute to apply only to areas and transactions in which American law would be considered operative under prevalent doctrines of international law.  Therefore, the court needs to review several factors, which, alone or in combination, are generally conceded to influence choice of law to govern a tort claim, particularly a maritime tort claim.
· Place of the wrongful act – lex loci delicti

· Law of the flag – perhaps the most venerable and universal law of maritime law – each state under international law may determine for itself the conditions on which it will grant its nationality to a merchant ship, thereby accepting responsibility for it and acquiring authority over it. 

· Allegiance or domicile of the injured 

· Allegiance of the defendant shipowner

· Place of contract – was it fortuitous?  If so, probably won’t be enough to govern in a tort action 
· Inaccessibility of foreign forum – weigh, how far away is it?  Does the system of the foreign forum necessitate delayed, prolonged, and expensive and uncertain litigation?  
· Law of the forum – must be more than simply doing business – it is a denial of DP when a state of the Union attempts to draw into its control otherwise foreign controversies, on slight connections, because it is a forum state.  Jurisdiction of maritime cases in all countries is so wide and the nature of the subject matter is so far flung that there would be no justification for altering the law of a controversy just b/c local jurisdiction of the parties is obtainable
· Here, the parties were both Danish subjects, the events took place on a Danish ship, not within our territorial waters.  The mere fact that ∆ was served here and that ∏ signed on in NY are not enough to warrant an exercise of jurisdiction in NY.  
· Hellenic Lines v. Rhoditis (1970) – the Court applied the Jones Act to a Greek seaman employed under a Greek contract for injuries suffered in American waters on a ship of Greek registry.  The vessel was owned by a Greek Corporation, and more than 95% of the stock was owned by an American domiciliary (who was also a Greek citizen).  The court relied heavily on the American domicile of the owner.  

Comity
· Hartford Fire Insurance Co. v. California (1993) – issue as to whether the Sherman At is applicable to conduct of foreign insurance companies.  Held, there are certain circumstances in which the jurisdiction of another State are sufficient that the exercise of jurisdiction should be arranged.  The Sherman Act applies to foreign conduct that was meant to produce and did in fact produce some substantial effect in the US.  Here, the London reinsurers engaged in unlawful conspiracies to affect the market for insurance in the US and that their conduct in fact produced substantial effect.  
· Court says the only substantial question in this case is whether there is in fact a true conflict between domestic and foreign law.

· The fact that conduct is lawful in the state in which it took place will not, of itself, bar application of the US’s antitrust laws, even where the foreign state has a strong policy to permit or encourage such conduct.

· No conflict exists, for these purposes, “where a person subject to regulation by two states can comply with the laws of both.   Since the London reinsurers do not argue that British law requires them to act in some fashion prohibited by the law of the US, or claim that their compliance with the laws of both countries is otherwise impossible, so there is no conflict. 

· Court says it is a false conflict. 
· DISSENT:

· Legislative jurisdiction – the authority of a state to make its law applicable to personas or activities, and is quite a separate matter from jurisdiction to adjudicate.  The question in this case is whether, and to what extent Congress has exercised that undoubted legislative jurisdiction in enacting the Sherman Act.  
· Two canons of statutory construction are relevant. 

· Legislation of Congress, unless a contrary intent appears, is meant to apply only within the territorial jurisdiction of the US

· An act of Congress ought never to be construed to violate the law of nations if any other possible construction remains.

· Also, even where the presumption against extraterritoriality does not apply, statutes should not be interpreted to regulate foreign persons or conduct if that regulation would conflict with principles of international law.

· The practice of using international law to limit the extraterritorial reach of statutes is firmly established in our jurisprudence.    Under the restatement, a nation having some basis for jurisdiction to prescribe law should nonetheless refrain from exercising that jurisdiction with respect to a person or activity having connections with another state when the exercise of such jurisdiction is unreasonable.  The reasonableness inquiry turns on a number of factors, including, but not limited to:
· The extent to which the activity takes place within the territory of the regulating state,

· The connections, such as nationality, residence, or economic activity, between the regulating state and the person principally responsible for the activity to be regulated, the importance of regulation to the regulating state, the extent to which other states regulate such activities and the degree to which the desirability of such regulation is generally accepted;

· The extent to which another state may have an interest in regulating the activity,

· The likelihood of conflict with regulation by another state.

· The activity relevant to the courts at issue here took place primarily in the UK and the ∆s are either from the UK or UK corporations.  Since the UK has established a comprehensive regulatory scheme governing this area, an assertion of jurisdiction by the US would be unreasonable.  
Universal Jurisdiction and Passive Personality

· Filartiga v. Pena-Irala (1984) - ∏ decedents of a Paraguayan citizen killed by the gov’t sue under the Alien Tort Claims Act.  Issue: does the ATCA refer to wrongs in violation of the law of nations, or merely wrongs actionable under the law of the appropriate sovereign nation?
· The court says that it should determine the substantive principles to be applied by looking to international law, which became a part of the common law of the US upon adoption of the Constitution 
· There is an international law v. torture – it is viewed with universal abhorance – and by enacting the ATCA Congress entrusted the power to the federal courts to enforce laws v. torture. 
· All the relevant actions took place in Paraguay (domiciles of ∏s and decent, place of injury of ∏ and decedent) and the written Paraguyan law prohibits torture.  So the Ct looks there first to determine the remedy for violation of int’l law.  But, b/c Paraguay will not prosecute the gov’t person who killed the decedent, the US court grants the remedy of punitive damages in order to give effect to the manifest objectives of international prohibition against torture.  
· In granting punitive damages, ct considered several factors, including ∆’s assets, universal recognition of the tort, setting the appropriate example, deterrence, etc.  the ct says a punitive damage award of no less than $5M for each ∏ is appropriate.  
· US v. Yunis (1988) – what is the authority for and the limits to which the US government may extend its prosecutorial arm over certain crimes allegedly committed by a nonresident alien on foreign soil?
· Hijacked Jordanian aircraft.  Only nexus to the US is the presence of several American nationals on board the flight.  

· Five traditional bases of jurisdiction over extraterritorial crimes under int’l law:

· Territorial, where jurisdiction is based on the place where the offense is committed

· National, where jurisdiction is based on the nationality of the offender,

· Protective, where jurisdiction is based on whether the national interest is injured,

· Universal, where jurisdiction is conferred in any forum that obtains physical custody of the perpetrator of certain offenses considered particularly heinous and harmful to humanity,

· Universal principle: if certain offenses are so heinous and so widely condemned that any state if it captures the offender may prosecute and punish that person on behalf of the world community regardless of the nationality of the offender or victim or where the crime was committed.

· This universal principle standing alone provides sufficient basis for asserting jurisdiction over an alleged offender.  Under recognized principles of international law, and the law of this circuit, there is clear authority to assert jurisdiction over Yunis for the offenses of aircraft piracy and hostage taking.  

· Passive personal, where jurisdiction is based on the nationality of the victim.  Each state has a legitimate interest in protecting the safety of its citizens when they journey outside national boundaries.  This theory has been increasingly accepted when applied to terrorist and other organized attacks on a state’s nationals by reason of their nationality, or to assassinations of a state’s ambassadors or gov’t officials. 
· But, these offenses are also the subject of international agreements.  The global community has joined together and adopted the International Convention for the Taking of Hostages, an agreement which condems and criminalizes the offense of hostage taking.  Like the conventions denouncing aircraft piracy, this treaty requires signatory states to prosecute any alleged offenders present in its territory. 
· Congress has also adopted this policy in 18 USC § 1203 – permissive basis of jurisdiction over any offender who threatens American nations.  

· Subsequent cases avoid the choice of law problem in Filiartiga by applying int’l law directly or by recourse to federal common law. In 1992, Congress passed the Torture Victim Protection Act, which significantly minimizes choice of law problems.  The TVPA created a federal COA against foreign officials who under color of state law commit torture or extra-judicial killings.  Several plaintiffs have subsequently brought successful claims under the TVPA.  
· Substantial questions remain, however, in cases like Filartiga that fall outside the scope of the TVPA - ∏s cannot invoke TVPA for customary int’l law violations such as slavery and genocide.  Second, ∏s cannot use the TVPA against domestic officials because it applies only to individuals acting under color of foreign law.  Third, the TVPA contains procedural rules including an exhaustion requirement and a statute of limitations.  Thus, the Filartiga problems remain for a lot of circumstances. 
Extraterritoriality and the Constitution
· US v. Verdugo-Urquidez (1989) – the fourth amendment does not apply to searches and seizures by US agents of property owned by a nonresident alien located in a foreign country.  At the time of the search the individual was a citizen and resident of Mexico with no voluntary attachment to the US.  The purpose of the fourth amendment was to protect the people of the US from arbitrary action by their own government; it was never suggested that the provision was intended to restrain the actions of the federal government vs. aliens outside of the US territory.  Only fundamental constitutional rights are guaranteed to inhabitants outside US territory (i.e. the 5th amendment).  
· Excludable immigrants are held to have no constitutional Due Process rights even if they are temporarily present in the US. The theory: they have not really “Entered” the US.

· Sale v. Haitian Centers Council Inc (1993) – eight members of the SC relied on the presumption against extraterritoriality to explain why a provision prohibiting the attorney general from deporting or returning aliens to a place where their lives or freedom would be threatened on account of race, religion, or political opinion should not apply to a return of Haitian Boat People to Haiti. 

· US v. Tiede (1979) – German hijacker tried in US Court for Berlin was entitled to a jury trial.  

· US v. Davis (1989) – three issues:

· Does Congress have constitutional authority to give extraterritorial effect to the Maritime Drug Law Enforcement Act?  The high seas lie seaward of the territorial sea, defined as the three mile belt of sea measured from the low water mark.  Thus, the USC authorized Congress to give extraterritorial effect to the Act.
· Only two restrictions exist on giving extraterritorial effect to Congress’s directives.  Congress must make clear its intent to give extraterritorial effect to its statutes, and also, as a matter of Constitutional Law, application of the statute to the acts in question cannot violate the DP clause of the 5th amendment.
· In this case, Congress explicitly stated that it intended the Maritime Drug Enforcement Act to apply extraterritorially.  

· Does the Constitution prohibit the US from punishing Davis’s conduct in this instance (does it violate DP)? 
· In order for this law to be applied, there must be a sufficient nexus between the ∆ and the US so that such application would not be arbitrary or unfair. The nexus requirement is a judicial gloss applied to ensure that the defendant is not improperly haled before a court for trial.  A ∆ on a foreign flag ship would have a legitimate expectation that because he has submitted himself to the laws of one nation (the foreign flag nation), other nations will not be entitled to exercise jurisdiction without some nexus.  The nexus resident serves the same purpose as the minimum contacts test in personal jurisdiction.  It ensurers that a US court will assert jurisdiction only over a ∆ who should reasonably anticipate being haled into court in this country.
· Here, there is – so no violation of DP. 

· Does the Maritime Drug Law Enforcement Act apply to Davis’s conduct?

· It does – Sec. 1903(a) and (j) proscribe possession and conspiracy to possess pot with intent to distribute on a vessel subject to the jurisdiction of the US.  

· The protections of the fourth amendment do not extent to the search of a ship on the high seas.  So no fourth amendment violation – convictions are affirmed.
· But, it has been fairly universally assumed that the 5th Amendment DPC limits the reach of federal assertions of personal jurisdiction in the international context.
Recognition and Enforcement of Foreign Judgments
· Matusevitch v. Ivanovich (1995) – MD resident working in UK alleged to have libeled someone there.  They won judgment in UK – sought to enforce it in MD.  Court holds: a foreign judgment need not be recognized if the COA on which the judgment is based is repugnant to the public policy of the state.
· Here, MD does not need to enforce foreign judgment b/c there is a different standard for libel – does violence to the American concept of the 1st amendment.  So, the MD resident gets the protection of the first amendment. 

· Hilton v. Guyot (1895) – foreign judgments are generally enforceable but need not be enforced if the country from which they hail does not enforce US judgments.

· Uniform Foreign Money Judgments Recognition Act – 13 ULA 261 (1986) –has been adopted by more than half the states. States as follows:
· A foreign jmt that is “final and conclusive and enforceable where rendered” is conclusive between the parties to the extent that it grants or denies recovery of a sum of money, and is enforceable in the same manner as the judgment of a sister state which is entitled to FF&C.  

· A foreign judgment is not conclusive if it was rendered under a system which does not provide impartial tribunals or procedures compatible with the requirements of DP of law, or if it was rendered by a court that lacked PJ and SMJ.  A foreign judgment need not be recognized if:
· The defendant did not receive notice in the original proceeding,

· The judgment was obtained by fraud; 

· if the COA on which the jmt is based is repugnant to the public policy of this state; 

· there is a conflict with another final and conclusive judgment

· there is inconsistency between the initial proceeding and a forum selection clause

· in cases based on PJ, the foreign court was a seriously inconvenient forum for the trial of the action (tag jurisdiction in the forum).
CONFLICTS AND THE INTERNET
· the internet is the transnational network of computer networks.  Its many applications include the WWW, electronic mail, usenet, chat rooms, and much more.  The speed and ubiquity of Internet communications has sparked an explosion of interest in Internet-related conflict of laws issues.  
· Unique problem, because cyberspace has no territorially based boundaries, because the cost and speed of message transmission on the Net is almost entirely independent of physical location.  Efforts to control the flow of electronic info across physical borders are likely to prove futile.  The effects of online activities are not tied to geographical proximate location.  Thus, the law has been thrown into disarray by creating entirely new phenomena that need to become the subject of clear legal rules but that cannot be governed, satisfactorily, by any current territorially based sovereign.  

· Because events on the Net occur everywhere but nowhere in particular are engaged in by online personae who are both “real”(possessing reputations, able to perform services, and deploy intellectual assets) and “intangible” (not necessarily or traceably tied to any particular person in the physical sense) and concern “Things” (messages, databases, standing relationships) that are not necessarily separated from one another by any physical boundaries, no physical jurisdiction has a more compelling claim than any other to subject these events exclusively to its laws.

Personal Jurisdiction

· the SC has noted that as technological progress has increased the flow of commerce between the states, the need for jurisdiction has undergone a similar increase.

· The PJ revolution initiated by International Shoe was a response to increased cross-border activity resulting from technological changes in travel and communication.

Activities Based Jurisdiction

· defining “purposeful availment” is central

· Cybersell Inc. v. Cybersell Inc. (1997) - ∆ chose an internet domain name that allegedly violated the plaintiff’s trade name or service mark.  This is not enough to confer personal jurisdiction in AZ – ‘It would not comport with traditional notions of fair play and substantial justice for AZ to exercise PJ over an allegedly infringing FL web site advertiser who has no contacts with AZ other than maintaining a home page that is accessible to Arizonians, and everyone else, over the internet. 

· The likelihood that PJ can be constitutionally exercised is directly proportionate to the nature and quality of commercial activity the an entity conducts over the internet.

· Here, Cybersell did nothing to encourage people in AZ to access its site, and there is no evidence that any part of its business was sought or achieved in AZ.  Cybersell appeared to be an operation where business was primarily generated by the personal contacts of one of its followers.  In fact, no AZ resident except for Cybersell “hit” the FL-based web site.  No K’s in AZ, no sales in AZ, no telephone calls in AZ, no income from AZ and no emails from AZ.  Thus….no purposeful availment.

· Starmedia Network Inc v. Star Media Inc (2001) – same issue as in Cybersell….alleged trademark infringement for domain name.  In cases involving Internet activity, courts have looked at the level and nature of the information exchange occurring over the internet to determine the reasonableness of jurisdiction.  Using this criteria, internet activity has been classified using three categories:
· Passive websites, which make information available to visitors but do not permit an exchange of information

· Interactive websites, which permit the exchange of info between the ∆ and website viewers, but do not involve the actual conduct of business, and

· Websites in which the ∆ clearly does business over the internet, eg where a visitor may enter into a contract or purchase goods or services through the website.  

· It is generally accepted that passive websites do not confer PJ, and business websites do – but the middle category is in limbo.  Courts generally look to the level of interactivity and commercial nature of the exchange of information that occurs on the Website. 

· This case falls into the second Limbo category.  DP is determined herein by determining the reasonableness of the exercise of jurisdiction as follows (factors):

· The burden that the exercise of jurisdiction will impose on the defendant

· The interests of the forum state in adjudicating the case

· The plaintiff’s interest in obtaining convenient and effective relief.

· The interstate judicial system’s interest in obtaining the most efficient resolution of the controversy, and

· The shared interest of the states in furthering substantive social policies.

· Most courts agree with Cybersell and Starmedia that merely passive websites cannot be subject to PJ in all the places where they can be viewed.
· Sometimes, non-internet contacts will constitute the “something more” needed to establish personal jurisdiction.

· The most difficult PJ cases have been ones, like Starmedia, that involve interactive web sites that allow a user to exchange info with the host computer. They are difficult because they involve “something more” than passive info, but usually less than clear evidence that the contacts were specifically aimed at the forum

· Many courts have analogized the problem of Internet contacts to the “stream of commerce” theory debated in Asahi Metals.  On this view, “creating a site, like placing a product into the stream of commerce, may be felt nationwide – or even worldwide – but, without more, it is not an act purposefully directed toward the forum state.

· Courts sometimes use the “effects test” applied in Calder v. Jones (1984) to find PJ in intentional torts cases.  Calder establishes jurisdiction if the ∆ engages in:

· Intentional action

· Expressly aimed at the forum state

· Causing harm, the brunt of which is suffered, and the defendant knows it is likely to be suffered in the forum state

· Not surprisingly, courts have been inconsistent in determining when Internet contacts are expressly aimed at a forum state, “where” the harm is suffered, and whether the defendant likely knew it would be suffered there.  

· No court to date has asserted general PJ on the basis of Internet contacts.

Jurisdiction Based on Property
· the internet creates new forms of intangible property that implicate many difficult jurisdictional issues.  This is especially true of Internet domain names, which are the unique verbal names (such as aol.com) that correlate with web pages internet addresses.

· Caesars World Inc. v. Caesars Palace.com (2000) – in rem action for domain name.  For in rem jurisdiction, the res is not enough – also must be minimum contacts under Shaffer v. Heitner.  To the extent that minimum contacts are required for in rem jurisdiction under Shaffer v. Heitner, the fact of domain name registration with network solutions in VA (the forum state) supplies that.  

· Domain name is made like property – and there is no prohibition on this – even if a domain name is no more than data, Congress can make data property and assign its place of registration as its situs.

· ∆ makes floodgates argument – Ct says this is tempting, but does not invalidate PJ on this point.  

· Fleetboston Financial Corp v. Fleetbostonfinancial.com (2001) – court declined to extend Caesar’s to include PJ in states not only where the domain name’s authority is located, but also in any judicial district in which “documents sufficient to establish control and authority regarding the disposition of the registration and use of the domain name are deposition with the court.”  Ct says that such an extension of PJ would be unconstitutional. 

Jurisdiction Based on Consent
· Caspi v. The Microsoft Network LLC (1999) – class action on behalf of members of MSN v. Microsoft who were suing for breach of K and fraud.  Agreements ∏s signed had a forum selection clause – said it would be governed by the laws of Washington.  ∏s brought suit in NJ.  Court says there is no significant difference between this case and Carnival Cruise Lines v. Shute – like the ∏s in that case, ∏s herein could have perused the fine print more carefully but chose not to.  There was nothing extraordinary about the size or placement of the forum selection clause test.  Plaintiffs had notice of the forum selection clause. Thus, the courts will apply it.  
· America Online Inc v. Superior Court of Alameda County (2001) – contract has a forum selection clause designated VA as the forum.  Generally, cts will enforce forum selection clauses in CA as long as doing so won’t substantially diminish the rights of CA residents in a way that violates PP.  Here, court declines to enforce FSC b/c neither punitive damages, nor enhanced remedies for senior citizens/the disabled are recoverable in VA.  This would violate PP of CA.  

· Distinctions between Caspi and AOL cases: the ∏s in Caspi actually clicked on, i.e. affirmatively consented to, the forum selection clause.  In AOL, by contrast, it is unclear whether ∏s affirmatively consented at all.
· AOL says the forum-selection clause must have “some logical connection to one of the parties or the dispute.”  This comports with Rest. 2nd § 187(2)(a), which states that the law chosen by parties governs unless the chosen state has no substantial relationship to the parties or transaction and there is no other reasonable basis for the parties’ choice.”
· Many have proposed that the controversies that arise out of the Internet are best resolved not by courts, but by a variety of private dispute resolution mechanisms. 
Choice of Law – Domestic and International

· AOL v. National Health Care Discount, Inc. (2000) - ∆ was sending spam to AOL users.  AOL sued ∆ for conversion, trespass, and unjust enrichment in IA.  

· IA follows the “Most significant relationship” test expressed in § 145 of the Rest 2nd of Conflicts.  

· ∆ is a company incorporated in IA, maintaining an office in IA, and issues checks in IA to pay the contract emailers.  But, everything else occurred in other states.  

· In addition, the state has an interest in providing redress for injuries that occurred there – but in the instant case, there is no clearly demonstrable place where the alleged conduct occurred.

· The only locale in which AOL’s alleged injury is clearly demonstrable is VA.  Thus, although no state has a clear relationship to the events giving rise to the action, VA’s relationship was the most significant, and VA law will control the non-statutory claims raised.  

· The internet presents two general choice of law problems: Complexity – how to choose a single governing law for internet activity that has multi-jurisdictional contacts, and Situs – how to choose a governing law when the locus of relevant activity cannot be easily pinpointed in a geographical space. 

· Because internet communications usually cross many physical borders and thus give rise to difficult conflict of law problems, several commentators have suggested that internet transactions be governed not be the law of any particular territorial government, but rather by a private law chosen by Interstate users that will be uniform across particular internet companies.  

· Pavlovich v. Superior Ct (2002) - ∆ resident of TX – president of an internet technology company in TX.  ∆ has no contacts whatsoever with TX – website was merely passive – it did not solicit business or interactively exchange info.

· Held: Merely asserting that a ∆ knew or should have known that his intentional acts would cause harm in the forum state is not enough to establish jurisdiction under the effects test.  Does not satisfy DP.  

· People of the State of NY v. World Interactive Gaming Corp. (1999) – gambling over the internet being offered to residents of NY – although a user who typed in where they were from would be denied access if they lived in a state where gambling was prohibited, it could be easily circumvented by lying – so is this a good faith effort by the gaming corp not to engage in gambling in NY?  Court says NO – there is jurisdiction in NY. 

· Licra and UEJF v. Yahoo (2000- France case) – Yahoo has internet auction site which offered Nazi memorabilia for sale.  Plaintiffs asked the court to force yahoo to block French users’ access to the Nazi objects for sale.  Yahoo says the French court is not competent to decide that.  Court says no – court orders Yahoo to stop selling Nazi stuff on its auction site.
· In these cases, what is involved is Internet activity that is legal in one country but deemed harmful in another.  The key issue: whether the offshore content provider has taken adequate steps to keep the illegal content out of the nation where the content is deemed illegal.  

The Dormant Commerce Clause
· American Library Association v. Pataki (1997) - ∏s in this case are individuals and organizations who use the internet to send a broad range of info.  NYS has a law about pornography on the net.  ∏s sue – saying this violates the DCC.

· Ct says this contravenes the DCC for three reasons:

· The Act represents an unconstitutional projection of NY law into conduct that occurs wholly outside NY
· The Act is invalid because although protecting children from indecent material is a legitimate and indisputably worthy subject of state litigation, the burdens on I/S commerce resulting from the Act clearly exceed any local benefit derived from it.  

· The Internet is one of those areas of commerce that must be market off as a national preserve to protect users from inconsistent legislation that, taken to its most extreme, could paralyze development of the internet altogether.

· Court considers “chilling effect” of the NY Statute as well – might chill constitutionally protected speech.  

· Washington v. Heckel (2001) - ∆ was sending tons of spam over the internet.  WA state attorney general sued him under a law that said that anyone sending commercial email messages from a computer located in WA or to an email address held by a WA resident may not use a third-party’s domain name without permission, misrepresent or disguise the point of origin, or use a misleading subject line. ∆ argued the Act violated the DCC – court says NO. 

· Court engages in Pike Balancing.  

· First, asks whether the state law openly discriminates against interstate commerce in favor of intrastate commerce?  

· If the law is facially neutral, applying impartially to in-state and out-of-state businesses, the analysis moves to the second step, a balancing of the local benefits against the interstate burdens.

·  Court finds the act is not facially discriminatory, so then goes to the second step.  Then, the court balances the interests, and finds that the local benefits surpass any alleged burden on interstate commerce.  The only burden the Act places on spammers is the requirement of truthfulness, a requirement that does not burden commerce at all but actually facilitates it by eliminating fraud and deception.  
· OVERALL, the inquiry under the DCC is not whether the states have enacted different anti-spam statutes but whether those differences create compliance costs that are clearly excessive in relation to the putative local benefits.
· Several courts have followed American Libraries Assn’s reasoning in invalidating statutes similar to NY’s.  Other courts have distinguished the American Libraries case when a state prohibition on pornographic internet communications with minors included an element of luring or seducing the minor into illicit sexual relations.  
· An important premise in the American Libraries case is that internet users have no way to determine the age and geographic location of their audience.  But this is questionable.  
