Plaintiffs Need: [personal jurisdiction + proper notice and service + subject matter jurisdiction] + proper venue
Personal Jurisdiction

In personam

 **always need a long-arm statute OR traditional doctrine conferring upon courts authority over these defendants
1) In personam

a) Traditional Kinds

i) Presence (courts have always recognized presence as a sufficient basis for personal jurisdiction)

(1) Transient Presence 

(2) Corporate Presence

(a) Standard “doing business” and “continuous, regular and systematic” [boots on the ground] business activities = General Jurisdiction

ii) Domicile

iii) Consent

(1) Express (incorporation)

(2) Implied (Powloski

(3) Agent

b) In-State Tortious Acts

2) Quasi-in-Rem I

3) Quasi-in-Rem II

Analysis for Personal Jurisdiction over Absent Defendants: 

1) Apply Long-Arm statute

2) Ask if it is Constitutional

a) International Shoe Test: minimum contacts + comports with traditional notions of fair play and substantial justice.

b) Spectrum of contacts from minimal to general: specific to general 
c) Minimum Contacts: (contacts matter at the time of the lawsuit)
i) For specific jurisdiction: 

(1) Action has to “arise out of” contacts OR be “related to”

ii) “purposeful availment” 

iii) Expectation that D would be haled into court in that forum

d) Comports with traditional notions of fair play and substantial justice

i) State interest: 

ii) Convenience of the litigants – size, distance, whether it’s another country

iii) Consideration of allocation between the states

Where the long-arm does not permit personal jurisdiction:

Quasi-in-Rem II: Jurisdiction (Harris v Balk)

1) P must attach D’s property at the outset (to establish court’s jurisdiction)

2) Policy: D would receive notice of litigation by checking on property or through caretaker

Analysis: 

1) Apply minimum contacts + comports with traditional notions of fair play and substantial justice”
2) Action does not have to arise out of the property attached
3) Standard: Mere Presence of Property is not sufficient to support jurisdiction
4) Dissent in Shaffner v Heitner: property like real estate that has situs within a State presumptively supplies minimum contacts

Quasi-in-Rem I: Jurisdiction

1) Where P asserts interest in local real property

2) Presumptively satisfies due process because landowner has purposeful contacts with that forum

3) Examples: ejectment action, mortgage, foreclosure

Section II: Notice and Service of Process: 
Analysis: 

1) Is it permitted by state statutes OR [in federal cases] state statutes + FRCP
2) Is method of service Constitutional?

Analysis Expanded:

1) FRCP Rule 4 Requirements
a) Form

b) Issuance

c) Service with Complain:

i) Must serve within 120 days of filing complaint

ii) BY: non-party 18 yrs (court may direct US Marshal to serve)

d) Waiver: 

i) D who is notified of waiver has duty to minimize costs; waive service *must waive within 30 days or 60 if outside judicial district

(1) Carrot: gets extra time to answer (60 days or 90 if outside judicial district)

(2) Stick: D bears coast of service if he doesn’t waive, unless he has good reason

e) Where/How: **actual notice is not proper notice
i) Personal service is ok, plus the laws of state where court is and where service is effected

ii) At house or usual place of abode with someone of suitable age residing therein OR

iii) Delivering to an agent who is authorized by appointment to receive service of process

(1) (usual place of abode needs indicia of permanent residence)

(2) (“residing therein” = sleeping there)

iv) Rule 4(k): Territorial Limits of Service
(1) In state: anywhere in state where district courts state
(2) Out-of-state: only if permitted by that state where the district court sits
(3) 100-mile bulge: even where state rules don’t permit service can be made out-of-state, within 100mi radius of district court where additional parties are brought into existing litigation Rule 19 or Rule 14. 

(4) Nationwide service of process, where statutes allow. 

(5) For Federal Question jurisdiction, if there is no state where P could sue D

f) Service in foreign places:
i) In a manner allowed by foreign and international law or as directed by the court (in a manner reasonable under the circumstances)
g) Service on incompetent persons

h) Service of process on corporations:

i) To a managing or general agent OR an agent authorized by law to receive process (plus you have to mail one).  OR state laws, per 4(e)(1)

(1) Managing or general agent = someone high enough that he’d pass it up the chain of command
2) Constitutional Test:

a) Standard: “Reasonably calculated to reach the parties”

b) Personal Service always OK

c) Posting and publication can be adequate, depending on the circumstances

i) Availability of other options, readership, etc.

d) Mullane case – Where trust had last known addresses of beneficiaries, it had to mail them notice, not use a publication

Section III: Subject Matter Jurisdiction

***P must allege in his complaint what the federal subject matter is (not personal jurisdiction).

State Courts: have courts of general jurisdiction

Federal Courts: two kinds: Diversity/Alienage and Federal Question
Diversity Jurisdiction:

1) Requirements:

a) Complete Diversity (at the time of filing)
i) Exception: Class Actions (more to come)

b) Amount in Controversy Must Exceed 75,000.

2) Diversity: Citizenship based on Domicile (at time of filing)
a) Rule For Domicile:

i) Maintain a residence

ii) Intend to remain indefinitely.  **can only have one a time (different from residence)

b) Exception:

i) Executors of estates are considered citizens of the state where the decedent was domiciled

c) Corporate Citizenship:

i) Any state of incorporation

ii) The Principle Place of Business (***only one)

(1) Nerve center for far-flung enterprises (use only when activities are relatively evenly divided)
(2) Muscle Center where action (community ties, employees, hiring and firing, corporate image) are all in one state.  *if you had to pick one or the other, pick the muscle test)
d) Non-corporate partnerships: each partner’s domicile taken into account

e) Diversity and Assignment of Claims:

f) Rule: get rule number.  Can’t be collusion to create diversity.  (but assignment in good faith is allowed).  

g) Not applicable to personal injury claims

3) Amount in Controversy must Exceed 75,000 (not including costs).  

a) Standard: P needs a reasonable possibility that claim is worth more than 75K

i) D needs to show that it is legally certain that P’s claim is not worth 75K

b) Joining Claims

i) P can join his own claims but not other Ps’ claims

c) Value of an injunction:

i) How much would it cost P if he didn’t get injunction OR

ii) How much would it cost D to abide by an injunction

d) Sanctions: USC 1332(b) allows for sanctions for Ps who can’t meet dollar threshold, but only used in case of really bad faith

e) Exception to amount in controversy requirement

i) Class Actions: More to Come.

Alienage Jurisdiction: 

1) Examples:

a) Alien v citizen: alienage jurisdiction

b) Alien v Alien: no alienage jurisdiction

c) Permanent Resident in Illinois v citizen of Illinoi: no diversity

i) Perm Residents treated as domiciliaries of their state to destroy, not create

d) Permanent Resident in NY v citizen in CT: diversity jurisdiction

e) Alien v Permanent Resident: no alienage jurisdiction (treating perm residents like domiciliaries creates, but doesn’t destroy, alienage jurisdiction

f) Aliens and US citizens on each side: diversity jurisdiction is ok where appropriate. ???
Federal Question:  

1) Well-Pleaded Complaint Rule: Court looks only at whether the initial claim for relief arises out of a federal question, not an anticipated defense or counterclaim.

2) Federal Courts can have jurisdiction over controversies “arising under” the Constitution, Treaties and Federal Laws

a) Exclusive: bankruptcy and patents, Concurrent: everything else

Challenging Subject Matter Jurisdiction:

1) Defense can challenge with: Rule 12(b)(1) motion

2) Subject Matter Jurisdiction can be challenged by any party, plus the court (sua sponte) at any time during the trial through the appeal process.

Removal Jurisdiction: 28 USC 1441, 1446

1) Requirements:

a) D can remove only if the action could have originated in federal court (either on diversity or federal question) at the time the action was filed. 
2) Procedure:

a) D files notice of removal and at that moment, state court loses jurisdiction over the action.  

i) If Removal was improper, Federal Court will remand action back to the State

ii) **Federal Court can remand actions to state court when the state law is the predominant claim in the action 

b) D has 30 days to remove an action

i) Exceptions:

(1) If all Ds don’t agree, and the non-agreeing party is voluntarily (ie settlement) dismissed, the remaining D has 30 days to remove, up to one year. 

(2) If action is brought in a forum where one defendant is domiciled (making removal improper) and that defendant is voluntarily dismissed, the remaining defendants can remove within 30 days after D1 is dismissed, up to one year.

(3) Federal Question:  D has 30 days to remove from the date of service on a complaint amended to include a federal question claim. 
c) All Defendants must agree to remove (exception: certain class actions)

i) If D1 does not remove within 30 days, he vetoes removal for all Defendants added later. 

d) 1447(c): 30 days to object to removal: P has 30 days to file a motion in federal court objecting to removal; if case is remanded, court can require payment of costs and attorney’s fees

e) Change in domicile cannot lead to removal – citizenship (and amount in controversy) is calculated when action is commenced
f) D cannot remove based on diversity if he is from the same state where P brought a state court action.
i) Exception: when court thinks there is a sham non-diverse defendant, brought in to defeat diversity (Pete Rose v MLB)

g) BUT: D can remove federal question claims, regardless where state court action is filed. (Removal is biased toward federal question claims)

Section IV: Venue

1) Step One: Local v Transitory actions

a) Local Actions: land based.  Most states say that the proper venue is where the land is located

b) Transitory Actions (everything else, the vast majority): State and fed statutes determine where venue is proper

2) Federal Court: 28 USC 1391 (Rules for Diversity Cases, but no different than rules for fed question cases)

a) (a)(1): if Ds are all from the same state, you can use any district where one D resides (= domiciled). OR

b) (a)(2): you can use district where a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of the property that is the subject of the action is situated OR

c) (a)(3): when all else fails, you can sue in any district where you have personal jurisdiction over D at the time the action is commenced (very rare – per Alexander you can forget about it)
d) Corporations: reside in any judicial district in which it is subject to personal jurisdiction (for that claim?) 

i) Multi-district states: corporation resides in any district in that State within which its contracts would be sufficient to subject it to personal jurisdiction if that district were a separate state.

(1) If there is no such district, the corporation shall be deemed to reside in the district within which it has the most significant contacts.

e) Aliens can be sued in any judicial district (no distinction between permanent resident alien and alien for venue purposes)

*if D removes action to federal court, he cannot complain that the removal court is improper venue

Doctrine of Forum Non Conveniens:
1) Rule: court having jurisdiction over a particular case may use its discretion to decline to exercise that jurisdiction if the court concludes that the action could be more appropriately tried in some other jurisdiction

a) Ex. State A to State B (b/c you can’t transfer to a different system)

b) Federal to Foreign (Piper aircraft)

2) Factors Considered:

a) Public Factors:

i) Interest for community to litigate disputes – burden on taxpayers, jurors to litigate faraway disputes

ii) Conflict of laws: burden on courts to learn and apply foreign law

(1) BUT: Mere unfavorable change in law for plaintiff is not sufficient to deny Forum Non Conveniens motion (Piper) (see below)
iii) Congestion of Courts

b) Private Factors

i) Location of key witnesses

ii) Location of where event took place

iii) For D: location/ability to get jurisdiction over interpleaders (plane mechanics in Piper)

3) Court also examines whether justice will be served in a foreign forum
a) There is a presumption favoring Plaintiff (he did all the right things)

i) But, if P is a foreign national, the presumption is not nearly as strong (we don’t want US courts to be super-attractive to foreign plaintiffs)

b) If litigating in foreign forum will lead to injustice (ex: third world forums) then FNC might not be granted

i) But, mere unfavorable change in law against Plaintiff is not enough to deny FNC dismissal

c) If dismissal is granted, it will often be conditional:
i) D cannot raise procedural defenses in new forum, like Statute of Limitations, etc.  Otherwise P is entitled to return to original forum and re-litigate

Transfers in Federal Court: Two Kinds

1) 1404 Transfers: where venue was proper
a) For the convenience of parties and witnesses, in the interest of justice: court can transfer an action to any court where it might have been brought 
b) Procedure: Two Part Test
i) Convenience Factors must weigh in the moving party’s favor

(1) Usually D moves for transfer, and unless he makes a good case, Plaintiff’s choice of forum is presumptively ok (he did everything correctly).  

(2) P can move for 1404 transfer, also (example: he thought he was constrained to one district, but discovery tells him he has more options).
(3) Factors:

(a) Location of parties, witnesses, evidence, site of event

(b) Interests of justice

ii) Transferee Court has have proper jurisdiction and venue (no after-the-fact consent by D)

(1) Case can only be moved to where everything would have been proper initially (D cannot consent to litigate in a district where P could not have brought the initial action)

c) 1404 changes courtroom, nothing else
i) In Diversity, Transferee applies law of transferor court, including that forum’s choice of law rules (Van Dusen)

ii) Hypo:

(1) P(IN), D (OH) contract dispute – contracted negotiated in OH, performed and breached in KY.  P sues D, can’t do it in IN b/c no jurisdiction over D in IN.  Can sue in either KY (though KY long-arm statute) or in OH (because that’s where D lives).  OH choice of law rules say you apply the laws of the state where contract was negotiated (so OH substantive law applies).  KY choice of law = laws of state where contract was performed should apply (so KY substantive law applies).  

(2) Then, since KY substantive law favors P, P brings suit in KY federal court. (could have sued in state court, same thing b/c federal courts apply the laws of state where they sit. 

(3) Then, D moves for 1404 transfer to OH federal court.  Satifies two part test, case transferred.  

(4) Transferee court applies rules of transferor court: OH court applies KY choice of law rules, which lead to KY substantive law.  (Van Dusen case)

2) 1406 Transfer: where venue was improper to begin with (and probably jurisdiction)

a) Court can transfer a case to where venue would be proper.

b) Even if action is jurisdictionally improper, court can transfer to a proper court.  

i) Can dismiss, but sometimes easier to transfer to where case would be properly heard

(1) Unlike with a 1404 transfer, Laws do not follow case (can’t apply law from an improper forum)

c) Goldlawr Transfer: can transfer improper jurisdiction to proper jurisdiction. 
Section V: Raising Jurisdictional and Other Challenges

Two ways to object to jurisdiction: Special Appearance (in some states) and FRCP motion or answer

1) Special Appearance – **always check first to see if forum has special appearance statute (minority of states)
a) D waives jurisdiction IF:

i) D tries to defend on merits at special appearance (D can ONLY fight personal jurisdiction)

ii) It’s not done at the outset of the case

2) Motion or Answer (FRCP: 20 days or 60 if you waive service)

a) Motion to Dismiss Rule 12(b): preferable when you have a strong case on the procedure and don’t want to waste time drafting an answer

i) 7 Rule 12(b) defenses:

(1) Lack of subject matter jurisdiction

(2) Lack of Personal Jurisdiction (waivable)

(3) Improper Venue (waivable)

(4) Insufficiency of Process (waivable)

(5) Insufficiency of Service of Process (waivable)

(6) Failure to state a claim upon which relief can be granted

(7) Failure to join a party under Rule 19

ii) “use ‘em or lose ‘em” **Key Point: if you make a Rule 12 motion, you must assert the waivable defenses, otherwise they are lost. 
b) Answer: 
i) Raise substantive defenses along with Rule 12 motions if you haven’t already asserted them via motion. (preferable when your substantive case is strong, and your procedural case is weak).  
ii) Unlike with special appearances, you can make multiple defenses at the same time

Attacking Personal Jurisdiction:

1) Direct Attack:

a) Check if you can make a special appearance
b) If not, file motion challenging personal jurisdiction

i) If you lose on personal jurisdiction, **check if you can make a special appeal
ii) If you lose on personal jurisdiction, and no appeal available, you must litigate the merits in that forum

iii) If you lose on the merits, you can appeal everything, including personal jurisdiction, but ONLY after the trial

(1) Federal system: NOT allowed to make special appeal

iv) If you submit to direct attacks on jurisdiction, you submit to that Court’s decision on jurisdiction

2) Collateral Attack:
a) Ignore complaint and lose a default judgment out-of-state
b) P brings action in your state to collect on judgment, fight the validity of the judgment in D’s home forum
c) Used when D has a weak case on the merits, because if he loses on his collateral attack, D cannot fight on the merits.  Risky proposition, especially if D has a strong case on the merits
d) If D wins; P will likely bring another suit in Ds home forum

e) D may challenge default judgment collaterally on subject matter jurisdiction, unless P relied substantially 
Section VI: What Law Applies

In Federal Courts in Diversity, when there is a conflict between federal and state rules: 

1) Is there a FRCP or Federal Statute on point? 

a) If Yes, apply Federal Rule or Statute where it is valid, directly on point and “rationally classifiable as procedural”

2) IF there is no Federal Rule or Statute valid, directly on point, and rationally classifiable as procedural, Apply Federal Law UNLESS:

a) Applying state law would yield a substantially different result (outcome determinative test) with respect to the TWO Tests: (apply both)

i) Hanna: is it the kind of outcome change that would:

(1) Encourage forum shopping – from federal to state

(2) Promote an inequitable administration of laws

ii) Byrd: weigh federal interests v state interests

(1) Federal right to a jury

(2) **burden on taxpayers, court congestion, etc. are typically NOT considerations b/c federal system bears these costs in federal diversity actions

3) Conflict?

a) If FRCP meant to “occupy the field” of the issue where the alleged conflict arises

4) Validity of FRCP:

a) Presumptively valid (never been overturned and they are drafted with the approval of the Supreme Court); no FRCP has ever been declared void

i) Would not be valid if they dealt with rights “outside the courtroom” rather than “inside the courtroom”

5) If there is no controlling authority, Fed Diversity court must make an educated decision about how the highest state court in that forum would rule.

6) Klaxon case: diversity courts apply the state laws of the state in which it sits, including choice of law rules. 

Section VII: Pleadings

Code Pleading v Notice Pleading

Code states: (P bears most of the cost b/c they need to research a lot of facts before bringing an action)

1) Purpose of Pleadings

a) Give notice of claims and defenses

b) Give the relevant facts

i) A lot of factual detail is needed in code states

c) Narrow the issues for trial

d) If a claim is baseless, have it dismissed before trial

Notice Pleading: the FRCP – (purpose: gives notice of claims and defenses; other aims of code pleading happen during discovery – a new concept under FRCP)
NOTE**FRCP Notice Pleading takes hold in all diversity actions because the rules are valid, on point, and rationally classifiable as proceedural

1) Rule 1: goal of Rules: to secure the just, speedy and inexpensive determination of every action
2) Rule 3: civil action is commenced by filing a complaint with the court
3) Rule 7(a): party cannot make a reply to an answer or third-party answer unless ordered by the court

4) Rule 7(c): no demurrers in Federal Court

5) Rule 8: Keystone of the Pleadings (all pleadings shall be so construed as to do substantial justice)
a) Complaint Rule 8(a): need three things (timing: made within 120 days of filing the action)
i) Subject Matter Jurisdiction: Short and plain statement of the grounds upon which the court’s jurisdiction depends, unless the court already has jurisdiction and the claim needs no new grounds for jurisdiction to support it

ii) Short and plain statement of the claim showing that the pleader is entitled to relief.

(1) Per Rule 82, rules are intended for “brevity and simplicity”

(a) Not: facts sufficient to state a cause of action – that’s the old way

(2) All elements have to be included in the complaint, either explicitly or implicitly.  

(a) Exception: Rule 9(b): Fraud has to be pleaded with particularity (“stop and think” rule)

iii) “Wherefore clause:” Demand for judgment for the relief the pleader seeks (relief in the alternative is ok) Types of relief:

(1) Damages (BUT Special Damages needed to be stated with particularity: hospital bills, so forth)
(2) Injunction

(3) Declaratory Judgment (preemptive strike for parties to clarify the law

b) Alternate and contradictory pleadings are allowed, where they are made in good faith. Rule 8(e)(2)

i) Conflicting theories on liability ok if P has no reasonable way of obtaining more accurate information (when P’s husband was killed in the accident)

c) Defendant’s Options: Motion or Answer (20 days or 60 if he waived service of process)
i) Motion: can attack the complaint on legal and factual insufficiency

(1) Legal Insufficiency: 

(a) Code States: general demurrer for “facts insufficient to constitute a cause of action”

(b) FRCP Rule 12(b)(6): motion to dismiss for failure to state a claim on which relief can be granted”

(2) Factual Insufficiency: 

(a) Code States – require a balance between detailed complaints and conclusory complaints.  Difficult to achieve. 

(b) FRCP: all you need is “notice of the nature of the claim” (Dioguardi case)

(i) Rule 12(e): motion for more definite statement: when a pleading to which a responsive pleading is permitted (complaint, counter-claim) is too vague, party can move for more definite statement (aimed at clearing up unintelligible pleadings)

1. if motion granted, and order not obeyed within 10 days, court may strike the unclear pleading

2. Motion to Strike: upon a motion made before responsive pleading or within 20 days if no responsive pleading in order, court can strike any insufficient defense or any redundant, immaterial, impertinent, or scandalous matter

ii) Defendant’s ANSWER:
(1) **always ask if D made a Rule 12 motion first
(a) If so, ask whether he waived the four waivable defenses first

(b) If he didn’t make a motion, then he can raise these defenses here.

(2) D shall give short and plain statement of defenses, and admit or deny plaintiff’s averments in the complaint

(a) General Denial

(i) Rarely used – he’d be denying his name and address.  Rarely able to be made in good faith

(b) Specific Denial

(i) Paragraph by paragraph admitting and denial. 

(ii) ***everything not denied is admitted***

(c) Denial of Knowledge or Information sufficient to form a belief (DKI)

(i) When made in good faith, acts as a denial

(ii) During discovery, Plaintiff can make a request for an admission, and if the issue is something that Defendant reasonably should have known, it admits it or bears the cost of Plaintiff proving it at trial.

(3) Affirmative Defenses: Rule 8(c) Defendant must give notice of affirmative defenses he is raising

(a) Including: 
(i) Waiver, Assumption of Risk, Failure of Consideration, Statute of Frauds, Contributory Negligence, Statute of Limitations, Res Judicata, 

(ii) Payment as affirmative defense

1. Tricky: Plaintiff must assert non-payment if the claim is about the payment, otherwise the claim would not make any sense. 

2. **if D did just denies P’s complaint, Court treats the denial as an admission that D did not pay because D did not raise payment affirmatively under Rule 8(c).  

(b) Burden of Proof:

(i) D has burden of proof of affirmative evidence

1. Why?  D has better access ot the evidence and it’s easier/more efficient to prove a positive than a negative (ie freedom from negligence)

(ii) Burden of proof usually follows burden of pleading.  

1. But watch out: if a common-law state says P has to plead and prove freedom from negligence to succeed in his claim, and the federal diversity court gets the case, the burden of pleading contributory negligence shifts to D, per the FRCP – valid, procedural and on point.  BUT FRCP are only procedural, they don’t address substantive issue like burden of proof, so P still has to prove freedom from contributory negligence. 

(c) Affirmative Defenses are assumed to be denied by plaintiff, when a reply is not in order. 

(4) Defendant asserts and Counter-Claims against Plaintiff, Cross-claims against co-defendants, or Third-Party claims against impleaded parties in his answer. 

(5) If Defendant does not answer the complaint, he loses by default, but this does not apply to damages.  P still has to prove damages, at a mini-hearing.  

(a) Rule 56(c): no limit on damages if you prove them at trial (amendments allowed), but if it’s a default judgment, Plaintiff cannot recover more than he originally pleaded because that would be unfair to the defaulting party that expected only to suffer a loss of a specific amount. 

iii) Plaintiff’s Reply (only in order where Defendant asserts a counter-claim in his answer

6) Amending Pleadings

a) Amendments of Right
i) Rule 15(a): before a responsive pleading is served (or within 20 days of its being served when no responsive pleading is in order), you get one free amendment of right.

(1) Use it for: add new claims, additional parties, new damages, or anything else

(2) Motions are not Pleadings, so P can serve complaint, receive 12(b)(6) motion, realize he was wrong and amend his pleading no questions asked.  
(3) D has 10 days from amended complaint, or the original 20 (whichever is longer) to respond to the amended complaint

b) Amendments with leave of the Court:

i) Standard: leave freely given when justice so requires.
(1) Burden is on opposing party to show reasons why leave should not be given: dilatory motive, bad faith, or undue prejudice

(a) Undue Prejudice: leaves D in worse procedural stance (retained lightweight law firm, now claim is bigger – should have retained big timers. 

(i) P sues D waterslide, D admits to making the water slide in question, then tries to amend answer to deny making that slide.  

1. Pro-amendment arguments: just another issue that needs to be addressed at trial

2. Con-amendment arguments: if statute of limitations ran out on P’s ability to sue original manufacturer, that would be extremely prejudicial

(2) To overturn Trial Court’s decision on whether to allow amendments, appellate court must find that the trial court judge abused its discretion

ii) Amendments to Conform to the Evidence: Rule 15(b)

(1) Two-Step Analysis

(a) Is evidence related to scope of the original claim?

(i) If closely related, then party does not have to object, but should to get on the record.  

(ii) If unrelated, then party must object, otherwise he’ll be deemed to have waived any objection to amended pleadings. Implied consent given to try the second claim. (gotta pay attention at trial)

1. relatedness is a question of interpretation: car accident hypo – P shows pictures of damage to vehicle to illustrate D’s negligence in speeding.  Then turns around and tries to get claim for property damage to his car. 

(b) Would allowing leave to amend the pleadings be prejudicial?

(i) If party objects, and objection is sustained, P can ask for amended complaint. Amendment freely given unless D can show why amendment would be prejudicial to his ability to maintain a defense on the merits

1. where presentation of the merits will be aided or the objecting party fails to show undue prejudice

2. Factors:

a. Was D aware of this potential claim? Did he see the damage to the car during discovery?

(2) Rule 15(b) allows defendants to amend their answers to add affirmative defenses, also. 

(3) Safety Valve: court can grant continuance to let opposing party meet the new evidence. 
iii) Rule 15(c): Amended pleadings after the Statute of Limitations [stricter requirement than 15(a) or (b)]

(1) Still must satisfy A and B; do this analysis only if the statute of limitations has expired

(2) Requirements:

(a) The claim being added by the amendment must be based on the “same conduct, transaction or occurrence”

(i) Why? To make sure Defendant got sufficient notice of facts and circumstances in order to begin mounting a similar defense and could start preserving the evidence

1. Needs to be close in time and conduct (not allowed where years separated two distinct claims

(b) When changing a party, amending party must:

(i) Show that same conduct, transaction or occurrence test is met AND

(ii) Be within 120 days of filing the complaint AND

(iii) Party was had enough notice of the lawsuit that it won’t be prejudiced in maintaining a defense on the merits and knew or should have known that but for a mistake in identity, it would have been the subject of the initial pleading

(c) Key Aspect: if State rules are more permissive, they can be used instead. 

iv) Supplemental Pleadings: Rule 15(d)

(1) For events that occurred after initial pleadings were filed

(2) No supplemental of right BUT

(3) Leave freely given where justice so requires. 

7) Rule 11: discretionary sanctions for ethics violations

a) Purpose: avoids frivolous litigation
i) Requires of attorneys: 

(1) Signature on all documents (if not signed, doc can be stricken unless promptly corrected, which

(2) Signature certifies that the materials – to the best of the person’s knowledge, information, and belief, formed after an inquiry reasonable under the circumstances: (standard of Rule 11)
(i) Takes into account how long you had to make your investigation

(b) The material is not being used to harass other party

(c) The claims, defenses and other legal contentions therein are warranted by existing law or by a non-frivolous argument for the extension, modification , or reversal of existing law or the establishment of a new law

(i) Non-frivolous factors: take into account recent Court history, chance in personnel, likelihood of a reversal.

(d) The allegations and other factual contentions have evidentiary support or are likely to have evidentiary support after a reasonable opportunity for further investigation or discovery
(e) Denials are warranted on evidence or on a lack of information, where specifically identified

b) Presenting concept is ongoing, not just at time of initial pleadings.  Lawyer has to withdraw or stop presenting material if he knows it is incorrect. 
c) Safe-Harbor Provision: (critical)

i) Self-Policing mechanism; requires attorneys to give 21 days notice before filing Rule 11 motion with the court; allows offending lawyer to withdraw his paperwork at no penalty

(1) If Lawyer does not get safe harbor, he needs to object before the appeal, otherwise the safe-harbor provision is waived

(2) Courts can impose sanctions too, with an order describing the violating conduct and give the lawyer and firm a chance to show cause why they are not in violation

d) Sanctions (discretionary)

i) Attorney and his firm can be sanctioned

(1) Even after Plaintiff voluntarily dismisses suit

(2) Even if court does not have subject matter in the original proceeding

ii) Factors in determining sanctions:

(1) How bad was the violation? Was it an attorney or pro se litigant? Mistake in good faith? Willful or negligent? Pattern of activity? Extent of violation (whole complaint or just part?) Time and expense of court in sorting through frivolous paperwork; whether sanctions are needed to deter future violations

iii) Monetary sanctions go to the court, generally, but can sometimes be given to opposing side

iv) Types of non-monetary sanctions:

(1) CLE classes, ads in newspapers, letter to bar, opinion that slams attorney by name, forward complaint to bar grievance committee

e) Other Sanctions (non-rule 11)
i) Court can use its “inherent power” to discipline attorneys when behavior is so egregious that it lies outside a Rule or statute.

ii) Section 1927: applies to oral conduct in Federal court: 

(1) Attorney can be held personally liable for extra cost to the court, attorney’s fees.  Split whether bad faith required

iii) FR Appellate Procedure: Rule 38

(1) Applies to Federal Appeals
Section VIII: Discovery

Rules 26; 
Discovery Conference: CRITICAL first step

1) Discovery Conference (Rule 26F) Formulate discovery plan with other side. Court must approve discovery blue-print.

Disclosure: Rule 26(a)(1): materials given at outset of litigation, without demand 
[happens at or within 14 days of discovery conference]

1) Name, Address, phone number of each person likely to have information that supports your claim

2) A lit of documents that supports your claim or defense (listed by category) 

a) *not the actual documents, just a list of what those documents are.  

3) Damages: method you used to compute damages

4) Any insurance Coverage you have (primarily a defendant’s responsibility)

5) Disclosing Expert Witnesses: 

a) Testifying Witnesses: 90 days before trial, with: **this includes expert employees of a party, if that expert has been regularly used for testimony in the past. 
i) Written and signed (by witness) report including summary of opinions and basis for those opinions

ii) List of exhibits

iii) Qualifications (publications in last ten years, resume maybe)

iv) Compensation

v) What other trials he’s worked on before

b) Non-Testifying witnesses:
i) Facts and opinions of experts retained by not testifying are not easily discoverable

ii) EXCEPTION: in exceptional circumstances (ie market cornered on experts) their reports can be had by other side and witness can be deposed. 
6) Disclosure Rules: 

a) Failure to disclose: means you’re barred from presenting that evidence at trial

b) Rule 36G: Lawyer must vouch for voracity of information he’s disclosing. Certification concept from Rule 11 still alive 

c) Stipulation??

d) Rule 26(e): disclosure is an ongoing concept – if you turn up more information, you have to tell the other side. 
DISCOVERY:

2) Discover is a Demand and Response system 
Two-Step Analysis: discoverable? If so, then is it privileged?
1) Is material discoverable?

a) Rule 26(b) Standard: Reasonably calculated to lead to admissible evidence.

i) Does not need to be admissible itself, 

b) Methods Of Discovery:
i) Depositions Rule 30:
(1) Anyone with claims or information about an event (parties or non-parties)

(2) If agreed to in writing, can be done by phone or other means, [Rule 30(b)(7)]

(3) 10 per side, unless more are allowed by the court

(4) Notice must be given to all parties.

(5) No-Shows:

(a) Rule 37 sanctions: 

(i) Court fits punishment to the crime (including witness barred from testifying at trial; court can strike pleading)

(ii) Rule 37(d): 

1. don’t have to move to compel parties to show up, you can move right to sanctions

2. you first must move to compel non-parties to comply, then you can move for sanctions.  (court can issue Rule 45 subpoena to make a witness show up)
*note most courts say that if show work-product to experts, the privilege is waived
ii) Interrogatories: 

(1) Limit: 25 or unless court allows more

(2) Used only with parties, not non-parties (too much of a burden for non-parties)

(3) Corporations, corp is compelled to find the requested information no matter how difficult it would be to find it.)  can’t just claim you don’t recall.

(4) Advantage: use it for labor intensive investigation

(5) Disadvantage: can’t cross-examine an interrogatory

iii) Production of Documents and Things

(1) Documents, entry onto land (site visit), exploded glass bottle, captain’s eyeglasses

(2) Se Deuces Tecuem: party or witness can be instructed to bring an item to a deposition with him/her

iv) Physical Examinations Rule 35:
(1) Use only for parties, persons in legal custody of parties, and persons under legal control of parties

v) Request for Admission Rule 36

(1) When a party DKI’s an issue, you can give him more details and request an admission.  

(2) Admissions are binding and removes an issue for trial

(3) If party still denies something they knew or should have known, they are liable for the expense of proving that issue at trial

(4) Admissions are NOT considered fully litigated for Res Judicata purposes

2) Is it privileged?

a) Doctor-Patient

b) Therapist-Patient

c) Journalist (in some jurisdictions and in some federal cases)

d) 5th amendment

e) Attorney-Client (communication)
i) *only protects client-attorney communication, not communication from third parties

f) Work Product: Rule 26(b) and Hickman case
i) Ordinary work product:

(1) Materials prepared in anticipation of litigation can be show only with a showing of substantial need and the inability to get them elsewhere without undue hardship.

(2) Made in anticipation of litigation = litigation was a “sufficient ingredient” in the motivation for preparation

ii) Opinion work product 

(1) Analysis, memos of law, opinions COURT SPLIT
(a) One view: absolute privilege

(b) Other view: in cases of extreme need, materials can be discoverable, with opinions and notes redacted

iii) Mental impressions (attorneys’ memories) are absolutely protected by Hickman (though not covered in the Rule). 

**caution: most courts says that if an expert view work product, the privilege is waived

Discovery Sanctions: Rule 37? FILL THIS IN LATER 
Section IX: Disposal Motions
1) Jury Trial

a) D has right to jury for legal claims, but he must demand it 10 days after service of the last pleading\

b) If there are legal and equitable issues, jury will try legal claim first, then the judge will decide leftover issues relating to equity claim

2) Summary Judgment: Rule 56

a) Eliminates matters before trial

b) Rule: whether there are “genuine issues of material fact” requiring a trial 

c) Timing: 20 days after commencement of the action and at least 10 days before time fixed for a hearing

d) Two ways to use summary judgment

i) Where both sides agree to the facts and the question the applicable law
(1) You can have partial summary judgment also

(2) Challenging minimum contacts for personal jurisdiction, example.  

ii) Where parties disagree on the facts, but there is no genuine issue of material fact

(1) Standard: A reasonable jury could not find for the opposing party
(2) Standard rises and falls with the burden of persuasion in each case (ie, preponderance of the evidence to clear and convincing evidence) 

e) Procedure: Burden of persuasion on summary judgment:
i) Moving party must produce evidence that shows there is no “genuine issue of material fact”

(1) Pre-Trial evidence: affidavits (not admissible at trial – hearsay) depositions, interrogatories, admissions in the pleadings, and documents produced during discovery

ii) If moving party meets burden, the burden SHIFTS to opposing party

iii) Opposing party now must produce evidence that there IS a genuine issue of material fact requiring a trial

(1) **note Rule 56(e): opposing party can’t rest on its pleadings, it must set forth specific facts showing there is a genuine issue for trial.  SAFETY VALVE: Rule 56(f) gives him more time if he needs it
(a) Exception: unless he made pleadings signed under oath. 

(b) Party can respond with affidavits from witnesses, from the party itself, using direct or circumstantial evidence

(c) If there is an issue, credibility is not weighed at this point – assessing credibility is a jury function

f) Defendant has Two ways to approach summary judgment: in Both ways, party must produce affirmative evidence
g) ***NOTE – much more difficult for plaintiff to win summary judgment than Defendant, because Credibility is often an issue for trial. 

i) Anderson way: bring affirmative evidence that not reasonable jury could find for the opposing party

(1) Defendant showed list of sources and affidavits from reports to show that reasonable jury could not find clear and convincing evidence it was liable for defamation

ii) Celotex way: bring affirmative evidence that shows opposing party has a lack of evidence and cannot show facts sufficient to give case to a jury

(1) In effect, this shifts the burden to moving party to show evidence that might possibly lead to victory

****Summary judgment – judge looks at affidavits and discovery materials (not letters)
****For Directed Verdict – Court looks at evidence that has been presented at trial

3) Trial Sequence: Directed Verdict (FRCP: Judgment as a Matter of Law JMOL)

a) Opening Statement from Plaintiff

b) Opening Statement from Defendant

c) Plaintiff makes “case-in-chief”
i) P has “burden of production”

ii) If D thinks P failed to meet prima facie line, he moves for directed verdict or JMOL (FRCP).

iii) Standard for Directed Verdict [oral motion]: no reasonable jury could find for opposing party

iv) Example: 

(1) If P fails to meet all the elements of slander during his case-in-chief, D will win the motion)

d) If Motion for Directed Verdict is denied, D makes his case

e) D has two options:

i) Display contradictory evidence: prove statement was not false to defend a slander charge

ii) Rest, relying on credibility attacks during cross examination: risky strategy – you see it in criminal cases, not civil actions all that much

f) Burden of Persuasion: Plaintiff must prove his case by a preponderance of the evidence (51% percent) 

i) If it’s a tie, Defendant wins b/c Plaintiff had the burden of crossing the middle line

g) Both sides Rest: now what motions?

i) Plaintiff can move for directed verdict/JMOL (for the first time!!)  - says Defendant’s evidence was too weak, a reasonable jury must find for me

ii) Defendant can also move for directed verdict/JMOL – says Defendant pushed Plaintiff behind the prima facie line A.  
h) If motions are denied, Jury gets the case
i) Judgment not withstanding the verdict: JNOV or Renewed JMOL motion

i) Losing party can make JNOV or renewed JMOL motion (theory = verdict is not supported by the evidence)

ii) Same Standard as Directed verdict JMOL: no reasonable jury could find for the opposing party.

iii) Judges will often let cases go to jury and then decide whether to grant JNOV b/c if he gets reversed on appeal, the jury’s verdict stands and the court is saved the expense of re-litigating

iv) *Critical point: in federal court, party must make a JMOL during the trial in order for their renewed JMOL to be valid after a verdict. 

Section X: Effect of the Judgment; Claim and Issue Preclusion
Claim Preclusion/Res Judicata ****D must raise claim preclusion as an AFFIRMATIVE DEFENSE
1) General Rule: once a claim is brought to a final conclusion on the merits, that party is barred from bringing the same claim against the same defendant.

2) Schools of Thought: Talk about all on the test **may need more information

a) Wrongful Act (2 causes of action in the car crash/defamation hypo)

b) Primary Rights (4 causes of action)

c) Same Evidence Test (2 causes of action – negligence and defamation *often similar to Wrongful act analysis

d) Transactional Analysis: Federal court rules, modern majority

i) Rule: once a claim is brought to a final conclusion on the merits, all other claims between the same parties [or parties in privity] + arising out of the same transaction or series of transactions are barred.

ii) Same transaction = where events for a “convenient grouping of facts for trial purposes”

(1) Time/space/origin are all factors

iii)  Need to analyze for each party in an action; two kinds of Privity: 

(1) Representative Litigation:

(a) Class actions

(b) Trusts/estates

(c) Parent-guardian

(d) Where one party had actual control over the litigation: corporate parent-subsidy relationship

(2) Successive party litigation: successive property owner is bound by judgments made with respect to that property
iv) Final Judgment on the merits: (binding even when it’s on appeal) nothing left to resolve in the case.

(1) Merits:

(a) Default judgments

(b) Any Judgement for P is on the merits

(c) Judgments for D:

(i) After a full-trial

(ii) After a directed verdict

(iii) Summary judgment, where it addresses some aspect of the substantive claim

1. UNLESS claim dismissed without prejudice

(iv) NOT on the merits: Dismissal based on improper jurisdiction, venue, failure to join necessary party, P has no capacity to sue

1. UNLESS claim dismissed with prejudice

v) Strategy – P needs to throw in all potential claims in his action to avoid preclusion consequences
vi) Section 26 Restatement of Judgments: EXCEPTIONS to Final judgments having claim preclusion effect:

(1) Where P had no choice but to sue in a court that lacked sufficient jurisdiction to award all the remedies that he might be entitled (NYS civil service – had to go to State court to get reinstated but couldn’t get money damages, so was allowed to go to federal court and sue under civil rights law for money)

(2) Extraordinary Reasons: where damages were completely unknowable, based on medical testimony; P couldn’t have sued for these damages at the time b/c he had no way of forseeing them.  
(3) NOT an exception: changes in decision law.  If you think your case is going to change the law, you must make the appeal, not wait for someone else to do it. 

ISSUE Preclusion:

1) Elements:

a) Same issue: *be careful on this one

b) Actually litigated and determined in a final judgment on the merits

c) Essential to the outcome

d) Party against whom issue preclusion is invoked had a “full and fair opportunity to litigate”

2) Expanded:

a) Actually litigated and determined: 

i) NOT considered actually litigated:

(1) Discovery admissions (DKI requests)

(2) Consent Judgments:

(3) Default Judgments (barred by claim preclusion, but issues are not litigated in defaults)

b) Essential to the outcome:

i) Special Verdicts helpful *may need more information

ii) Rule: if particular issue were decided differently in A1 and produce a different outcome, then that’s an essential issue

(1) Be careful about alternate v gratuitous rulings

(a) Gratuitous: no claim preclusion b/c not essential (Rios v Davis)
(b) Alternative Rulings: (from a special verdict) [in alternative rulings, loser has small incentive to appeal b/c she’d have to overcome two adverse rulings. 
(i) One view: Don’t give issue preclusion to either

(ii) Other view: look at Trial Court record and see if jury could give both issues careful attention **more information may be needed

c) Party against whom issue preclusion is invoked had a full and fair opportunity to litigate.
i) Opposing party must have had a good opportunity and reason to litigate the issue in A1

(1) NOT a nuisance settlement

(2) Must have known about the consequences of an adverse judgment (are Ps waitng in the wings, etc)

3) Who can assert issue preclusion?
a) Mutuality Rule: (not in federal courts) BUT **more information might be needed here
i) Rule: issue preclusion can only be used by someone who was himself a party/privity to the prior proceeding.  

ii) Fair play – only those who took the risk of an adverse judgment can be allowed to reap the benefits later on

b) Defensive: More efficient than mutuality rule; limits litigation and it’s not unfair
i) Bernhard: as long as plaintiff had a full an fair opportunity to litigate the issue in A1, he’s not allowed to re-try the action with a separate Defendant.  (P had his chance, doesn’t get a second bite at the apple)

c) Offensive use (less enthusiastically allowed by courts)

i) A1: P1 v D (P1 wins) Then: A2 P2 v D – can P2 invoke issue preclusion against D offensively?

ii) Two part Analysis

(1) Was there an incentive for D to make a full and fair defense in the first action (not a nuisance settlement, D knew there would be expensive ramifications from an adverse judgment)?

(a) If NO, then no preclusion allowed

(2) If Yes, should subsequent plaintiffs have joind with initial plaintiff in initial action? Or were they waiting and seeing?  If waiting and seeing, then No preclusion allowed. 

(3) Factors to consider when determining whether to allow offensive issue preclusion:

(a) Easy joinder (convenience factors, too)

(b) Foreseeability of subsequent litigation

(c) Potential for inconsistent judgments (in train hypo, we’d wait for 10 or so verdicts before letting subsequent Ps invoke issue preclusion offensively

(d) Different procedures between A1 and A2 (burden of proof, etc)

4) Uses of Issue Preclusion:

a) Criminal litigation: convicted party can have conviction used against him in civil action, but not vice versa

b) US as prosecutor: loses, then SEC brings civil suit IP allowed?

i) US and SEC arguably in privity, so D might win here

ii) BUT: lower burden of proof in civil suit, so government gets another chance. 

5) Section 28, Restatement 2d: EXCEPTIONS to Issue Preclusion:

a) Party against whom preclusion is sought could not, as a matter of law, have obtained review of the judgment in the initial action (ie, he was the winner)

b) Difference in quality or extensiveness in the procedures from A1 to A2. 

c) Clear and convincing need for new determination of the issue b/c of 1. public interest or 2. not sufficiently foreseeable that the issue would arise in the context of a subsequent action or 3. b/c the party sought to be precluded, as a result of the conduct of his adversary or another special circumstance, did not have an adequate opportunity or incentive to obtain a full and fair adjudication in the initial action

Section XI: Joinder

Overarching theme is a Two Part Test: procedure + jurisdiction
1) Can you join claims procedurally via State Code or FRCP? (If not, that’s the end of the story)

a) FRCP Rule 18 Joinder of Claims and Remedies

i) A party asserting a claim to relief as an original claim, counterclaim, cross-claim, or third-party claim, may join either as independent or as alternate claims, as many claims, legal, equitable, or maritime, as the party has against an opposing party.

(1) In other words: A party claiming an original claim, counterclaim, cross-claim or third-party claim can attach as many claims as they have against the opposing party (but you need to check for subject matter jurisdiction.  See below)

ii) Every thing allowed in but the kitchen sink.  

iii) Safety Valve – Rule 42 – court can order separate trials

iv) Strategy: P is not forced to assert all these claims, but he might want to for tactical reasons or b/c of res judicata consequences

b) On its face, Rule 18 answers first part of the above test – P can join anything. 

2) If you are allowed to join them, can you get an independent basis for subject matter jurisdiction?

a) No problem when there is diversity (and amount in controversy)

b) If there is not complete diversity, then you have to find supplemental jurisdiction:

i) Suing on Federal Clam, and P tries to join state-based tort claim?

ii) 28 USC 1367(a): codifies the Gibbs case: “same nucleus of operative fact”

28 USC 1367 

1) Two-Step Analysis:

a) Is this claim part of the “same nucleus of operative fact?”

b) Does sub (b) take supplemental jurisdiction away? 

i) In federal cases based solely on diversity, sub (b) takes away supplemental jurisdiction for plaintiff’s claims against persons made parties under Rule 14, 19, 20 or 24.”

(1) Only applies to plaintiffs in diversity.  

(2) Does NOT apply to Rule 13 counter-claims or cross-claims

(3) Still need complete diversity:

(a) Hypos:

(i) P (CA) v D (UT) and D2 (CA).  

1. P cannot get supplemental jurisdiction over D2 because Sub B forbids jurisdiction when the original action is based in diversity and the party is joined under Rule 20.  (also bars supplemental jurisdiction when you are trying to join Ps and not D. 

(ii) CA and CA v UT; CA2 only has claim of 50K

1. 50K can piggy back, b/c sub B is not concerned about amount in controversy. 

c) Discretion: Court may decline to exercise supplemental jurisdiction if:

i) The claim raises a novel or comples issue of State law

ii) The claim substantially predominates over the claim or claims over which the district court has original jurisdiction

iii) The district court has dismissed all claims over which it ahs original jurisdiction

iv) In exceptional circumstances, there are other compelling reasons for declining jurisdiction

Rule 20: Permissive Joinder of Parties

1) Requirements:

a) Claim needs to arise from same transaction or occurrence, or series of transactions or occurrences.

b) There needs to be a common question of law or fact

2) Same transaction:

a) Same accident, but not same business contract

3) Common question of law and fact

a) Example: who was negligent; who caused what injury

4) Rule 42(a): Consolidation: 

a) Ps have freedom of choice, but Court can consolidate if actions are pending in the same court

b) Requirements:

i) Actions pending in the same court

ii) Common question of law and fact

(1) At the judge’s discretion

(2) Since there is no transaction requirement, judge can join actions that may not have been able to be brought together initially.

5) Rule 42(b): Severance – separate trials safety valve

6) Bifurcated Trials 

a) Predominates in PI case – separate trial of issues – one trial for liability, then one for damages.  Saves time and money

Rule 13: Counter and Cross Claims (joinder by Defendants)

1) Counter Claims Rule 13(a)

a) Compulsory: counter-claim must be brought if:

i) If D has a cuase of action at the time a pleading is made AND

ii) Claim arises out of the same transaction or occurrence that is the subject of the opposing party’s claim AND

iii) It does not require the presence of a third party over whom the Court cannot acquire jurisdiction

iv) UNLESS: 

(1) At the time the action was commenced the claim was the subject of another pending action

(2) The opposing party brough suit upon the claim by attachemnet or other process by which the court did not acquire jurisdiction to render a personal judgment…

v) If Claim arises out of the transaction or occurrence that is the subject of P’s claim, party must bring it or it’s waived

vi) Most states have compulsory counter-claim rules like FRCP

vii) Safety Valves: 

(1) Rule 13(i): if things will confuse the jury, there can be separate trials

(2) Rule 13(f): court allows “free and easy amendment” to D’s answer to add counter-claim, up to one year. 

viii) Jurisdiction: always have to check if there is jurisdiction for a counter-claim in federal court. 

(1) Federal question, diversity, or supplemental

(a) Federal question will ONLY look at the compliant (well-pleaded complaint rule)

b) Permissive – any other claims

i) Broad leeway to bring unrelated claims.  Defendant may, but not must, bring these. 

ii) Jurisdiction: 

(1) Tougher to get subject matter jurisdiction. 

c) Rule 13(h): Counter-Claiming and cross claiming parties can add parties, pursuant to 20 (same transaction + common question of law and fact)

i) Have to analyze supplemental jurisdiction if there is no basis for federal question or diversity jurisdiction

(1) A: common nucleus of operative fact

(2) B: does not take away from Defendants or for claims against parties joined by Rule 13

2) Cross Claims: Rule 13(g)

a) Permissive – party may bring as a cross claim any claim by one party against a co-party arising out of the transaction or occurrence that is the subject matter either of the original action or of a counterclaim therein or relating to any property that is the subject matter of the original action

b) Permissive (we don’t want to force D to litigate that is not of his choosing)

c) Must be related to the initial action

d) Always must get independent subject matter jurisdiction

i) Federal question, diversity or supplemental 

e) *** if D1 files cross-claim against D2, D2 now must assert any compulsory counter-claims, or else they will be waived.

f) *****once 13(g) is satisfied with a transactionally related claim, Rule 18(a) kicks in, and complainant can join anything else that he wishes (although you can’t get supplemental on these b/c sub A of 1367 is not satisfied – not arising from a common nucleus of operative fact”

3) Rule 14 Impleader (must serve process on TPD)

a) Permissive

b) For parties who or may be liable for contribution

c) Rules: 

i) Can only use Rule 14 to go after re-imbursment 

ii) TPD becomes someone who has to assert Rule 13 compulsory counterclaims if he has them

iii) Downsloping: TPD v P – needs to be transitionally related

iv) Upsloping: P v TPD: cannot get supplemental jurisdiction 

v) COURT SPLIT: upsloping compulsory counterclaims:

(1) One view: not allowed, based on literal reading of 1367 sub B

(2) Other view: allowed, b/c we look at P as acting functionally like a defendant

4) Indemnity is a substantive right, but Rule 14 gives you the procedural vehicle to assert that right. 

a) Check if State law allows Contribution: 

Section XII: Class Actions

Pros and Cons

1) Pro: 

a) Conveneient and efficient: resolves all claims at once

b) lets Ps sue where they might not have an interest in suing individually (80 buck claim)

2) Cons: 

a) Lawyer goes home with a lot of the money

b) Potentially bankrupts defendants; legalized blackmail – settlement way cheaper than risking even a strong case on the merits

Each State has its own class action rules

Federal Court: Rule 23

1) Subject matter: 

a) Federal question – no problem

b) Diversity – class representative needs to be diverse from Ds.  (members of the class are not considered parties)

i) Amount in Controversy: 

(1) Cannot aggregate claims; Class rep (at least) must satisfy +75K

(2) Class members with insufficient claims (50K, for example) can ride coattails of class rep, based on the reading of 1367 sub B – which doesn’t mention Rule 23 – so they can get supplemental jurisdiction

2) If you don’t get diversity with your class action, case can still be removable to Federal Court, pursuant to CAFA 2005

a) CAFA Requirements:

i) 100 or more class members

ii) +5 million 

iii) Any member of the class of Ps is a citizen different from any defendeant (complete diversity is not needed) (*remember complete diversity is not a constitutional requirement)

iv) Any defendant can remove action (even if its not unanimous and even if D is a citizen of that state)

b) CAFA Exceptions:

i) *CAFA only applies to 100 members of the class 

ii) District Court must decline jurisdiction if 2/3 of the class members and at least one significant Defendant are from the state in which the action is brought

iii) District Court has discretion whether to hear or decline a case where 1/3 of class members (but not more than 2/3) and at least one of the significant defendants are citizens of the state in which the action is brought.  

Requirements for a Class Action: 

1) Interests need to be adequately represented.  

2) Class Representative brings action on behalf of class representative and all others similarly situated.  

3) Class validity is established at the outset of the litigation (need certification from the court as a class) {until you have cert, you have a “putative” class action}

a) Certification can be appealed specially in federal courts

b) P has burden of proof for class certification

c) Big-deal, time and energy – there will be discovery

d) If cert is given, judge needs to define the class to make sure it’s manageable and to let parties give them notice. 

4) Pre-requisites 

a) A Defined Class +

i) Numerosity

ii) Commonality

iii) Typicality

iv) Adequate Representation

b) Defined Class: 200 GM car dealers in one state = definable class 

c) Numerosity: 

i) Rule: high enough that a regular lawsuit would be impracticable
ii) No magic number 10-20, probably not.  40+ = fair chance; 100+ = definitely

d) Commonality:

i) Question of law and fact: 

e) Typicality:

i) Claims or defenses of class action representative must be typical of claim or defenses of class

(1) Not necessarily the exact claim or defense, but enough that he will present the same arguments and evidence that the other folks would if they litigated the claim. 

f) Adequate Representation:

i) Parties must provide fair and adequate representation

ii) Goes beyond typicality – community standing of class representative, will he represent others zealous.  

iii) Look at the lawyer; Rule 23(g)

(1) Judge has to approve class counsel

(a) Experience

(b) Role this lawyer is playing

(c) Whether lawyer has been censured

(d) Resources lawyer will commit to the case

(e) Whether lawyer will settlement

5) Classes can be split into subclasses with different classes.  (different class representatives)

a) Or, if difference is too great, and the actions will have to be brought differently

Categories of Class actions:

Two Steps for Analysis for Class action:

1) Are Class Pre-Requisites Satisfied?

2) Is the right kind of category (ie, what kind of notice do we need?)  

Add in – 12(b)(6) dismissal on the merits? FRCP yes, Code states no.
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