

1. The law is concerned mainly with relief of promises rather than punishment of promisor’s to compel performance.  Compensate the victim of a breach rather than punishing the breaching party.
1. Economics of breach: it may sometimes be in society’s interest that the contract be broken and the resources allocated.  Preventing the breach might impair the efficient allocation of resources. 
2. The relief granted to the aggrieved party should protect the party’s expectation by putting that party in the position in which it would have been had the contract not been breached.

3. The appropriate form of relief is substitutional, awarding money damages rather than ordering the promisor to perform its promise.


1. CONTRACT REMEDIES

1. Liquidated Damages

( Contract itself states what the damages will be in case of breach

2. Court Costs

· Filing fees, but not attorney fees

3. Nominal Damages

· Happens when a particular party breached but no damages have been proven.  They are symbolic damages with very little monetary value—make the winning party feel vindicated.  

4. Punitive Damages

· Not awarded in contracts!
2. MONEY DAMAGES

A. EXPECTATION ( usually the most sought after damage

1. Puts P in position would have been had K been performed
2. Puts P FORWARD in time
B. Sale of Goods- Repudiation by Seller- U.C.C. §2-711

1. Where the seller fails to make delivery or repudiates

2. Or the buyer rightfully rejects or justifiably revokes, the buyer may:
1. Recover the part of the K that has been paid AND
2. “Cover” and have damages under §2-712 (cover formula) as to all good affected or
3. Recover damages under §2-713 (market price formula)
C. COVERING- U.C.C. §2-712.  Think: Laredo Hides
Covering for breach of contract is making:

1. In good faith (honest in your intentions) and 
2. Without reasonable delay (wait too long market price may go up) 

3. Reasonable purchase of or contract to purchase like goods in substitution for those due from the seller (if you contracted to buy low quality goods and cover with high quality that is not reasonable) 
a. Cover awards are not discretionary
b. Buyer is not required to cover
c. If the aggrieved party does not cover, or fails to meet the requirements for cover, the way to compute the expectations is with the Market Price Formula §2-713
d. Laredo Hides: When D breached, P was forced to buy hides on open market for more than K price.  The defendant had to pay P the difference between the contract and cover price as well as additional expenses and transportation costs.  
e. Appropriate form of relief is substitutional, awarding $$ damages rather than ordering promisor to perform promise.
D. INCIDENTAL DAMAGES.  Think: results from actions required after breach
1. Resulting from actions required after the seller’s breach

2. P will get any reasonable cost associated with cover

1. Example: inspection, transportation, care of rejected goods, and any commercially reasonable expenses in connection with covering ( extra stuff done to cover for breach of K

E. CONSEQUENTIAL DAMAGES Think: chain-reaction, but foreseeable
1. Chain reaction damages

2. Compensation for business you might have had if K had not been breached

3. Any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know (FORESEEABILITY) and couldn’t reasonably be prevented by cover 

1. Foreseeability ( damages have to be foreseeable
2. Attorney’s fees ( usually not covered as expectation damages, but court fees are
F. COMPENSATORY.  Think: compensate rather than punish

§2-716 Specific performance: expectation remedy (equitable remedy)

1. Must prove money damages are not adequate to accomplish justice 

a. The subject of the contract is unique, like a painting or real property (Mona Lisa example)
b. It is not possible to cover

c. There is too much uncertainty in calculating

a. often with requirements/outputs contracts
2. Not too difficult for the court to supervise
a. Ex. Personal Service K too difficult to supervise
3. Terms of the breached contract must be clear enough so the court can write a clear decree

4. Must not require hostile individuals to work together
G. RELIANCE DAMAGES.  Think: P goes back in time as if there was no contract

1. Puts P back in time before K was made, as if the promise was never made.

2. If the promisee has changed its position to its detriment in reliance on the promise
1. Given for inconvenience
2. Includes out-of-pocket expenses

3. Includes damages for the worsening of your condition/position

4. Includes incidental and consequential damages

5. Cannot get damages for any money you would have made, but can get any expenditures that you paid for

6. Cannot get damages for stuff before K was signed ( because you can’t rely on an offer (except GC)
7. Give reliance instead of expectation if you can’t compute expectation
3. Sullivan: under expectation damages, she received payment for 2 operations she didn’t expect to have.  Under reliance, she would have gotten $$ for all 3 operations to go back in time before K was made.

H. RESTITUTION DAMAGES.  Think: unjust enrichment of D, restore benefit to P. A.K.A. quasi-enrichment, unjust enrichment, quasi-contract

1. Restore benefit to injured party ( P goes back in time

2. Promisee has not only relied on promise, but has conferred a benefit on the promisor ( the court wants to protect this interest

3. Can exist when there is no breach of K

4. Everything that benefited D is given back

5. Damages for unjust enrichment

6. Refund of $$$

7. Restore benefit to injured party ( ex. price already paid on contract

8. REQUIREMENTS:
1. BENEFIT ( Did D receive a benefit?

2. EXPENSE ( Was D’s benefit at P’s expense?

3. UNJUST ( Unjust for D to keep benefit w/out compensation to P?

4. GIFT ( Was benefit intended as gift? (If yes, cannot recover)

9. Sullivan: Court gave reliance and restitution damages to a plaintiff who suffered a botched plastic surgery to try to put the plaintiff back into the position she was in before the promise was made.  Damages were given for all the surgeries and the worsening of the plaintiff’s condition as well as the money that was paid to the doctor.  Hospital fees were not recovered
10. RESTITUTION AND MARRIAGE
· Upon dissolution of marriage restitution is NOT appropriate where both spouses performed the usual activities of a marriage relationship

· Restitution IS appropriate where there is an extraordinary or unilateral effort by one spouse which is solely to the benefit to the other by time of dissolution

I. CONTRACT IMPLIED IN FACT v. IMPLIED IN LAW
1. IMPLIED IN FACT- court finds from facts and circumstances parties intended to make K but failed to articulate their promises and court implies what it feels the parties really intended

2. IMPLIED IN LAW- “A fiction of the law”.  One who is unjustly enriched at expense of another is required to make restitution to other.
J. LIFE IN DANGER:  When another renders assistance, the law assumes it was intended as a gift unless services are excessively expensive to those providing them
K. Unavailable remedies

1) Stress of bringing suit 2) Lawyer’s fees 3) Punitive damages- not available in contracts law

Arbitration ( normally binding, not mediation
1. Arbitration decides case, mediation tries to bring parties into harmony (doesn’t decide)
2. Arbitration can be written into a contract – if there is a breach of K, the parties are bound to go into arbitration
3. Arbitration can be brought in after the dispute arises (if the parties think they will do better than in the court system)
1. Advantages:

1. Speed
2. Can choose an arbitrator skilled in subject matter involved
2. Disadvantages:

1. Cannot appeal unless corruption can be proved

2. Arbitrators do not generally explain their reasoning

I. REQUIREMENTS

1. MUTUAL ASSENT ( agreement by both parties, a.k.a., “a meeting of the minds”

a. OFFER
b. ACCEPTANCE
2.   CONSIDERATION ( bargained-for-exchange
3. NO WAY OUT ( no defenses to the formation of the K
1. SOF

2. Incapacity (mental, infancy)

3. Unconscionability

II. TYPES OF CONTRACT
1. UNILATERAL  (think: promise on one side, offeror is seeking performance)

a. Offeror is making a conditional promise for the offeree’s performance

b. Performance becomes the consideration not the promise to perform
c. Acceptance occurs the moment performance is complete, however, once performance begins offeror may not revoke (Restatement §45).
d. Hamer v. Sidway- Uncle asks nephew to refrain from drinking, gambling until age 21.  Once he turned 21 he accepted and performance was complete.  At the time, Uncle could not have revoked once nephew began performance ( Uncle made promise to pay nephew, nephew being asked to perform.  Restatement  §45 says that once performance begins, offeror may not revoke
e. Example: you lose your wallet and post a sign saying $500 reward for return of wallet.  Offeror is looking for a performance of the wallet’s return in exchange for promising to pay $500 ( Unilateral contract

f. Notice of acceptance = required
2. BILATERAL (think: promises on both sides, most common)

a. If unclear, Courts treat as bilateral

b. K formed right away ( too late to revoke

c. Offeror bargains for a promise

d. Moment of acceptance: when offeree gives offeror what offeror wanted

e. Ex: you set up business and say “I will pay you $100 for one ream of stationary”

f. Kniffin: “when in doubt, decide it’s bilateral and both sides making promise.”
A.  BARGAINED-FOR-EXCHANGE: 
Consideration exists when there is a bargained-for-exchange in which each person receives something that is either a benefit to themselves or a detriment to the other party. Each person wants a benefit, but might bargain for something that is a detriment to the other party.
· Each one is seeking what the other person has
· Past actions are rarely consideration
1. First: look at one party and ask whether there was consideration and 
2. Second: look to the other party
· DETRIMENT TO THE OTHER PARTY: a loss.  Doing something you either you don’t have to or refraining from something you have right to do.
· It is not a detriment to give up something illegal (ex. drugs)
· Could be a promise to not assert a legal right (Fiege v. Boehm- P promised not to sue if D gave her $$ for the child)

· Example: Hammer v. Sidway. The court found there was consideration 

· The uncle received a detriment to the nephew (who gave up the right to smoke, drink, gamble, etc.).  

· Consideration was said to extend to one who abandons some legal right in the present or limits his legal freedom action in the future as an inducement for the promise of another.

· BENEFIT TO THAT PARTY
· Ex.  receiving $$$
· NO BARGAINED-FOR-EXCHANGE
· Hurricane Hypo: suitcase flies to your feet during hurricane.  Your $$ flies to other guys feet.  No consideration ( you were not seeking the suitcase nor was he seeking the $$.
3.  FORBEARANCE: Consideration is good if the parties entering into the contract honestly thought at the time that there was a good faith question between them

· If you forbear legal action in consideration, you must believe that your claim or defense is real at the time of the contract (Restatement Second)

· FIRST RESTATEMENT: “REASONABLE AND HONEST BELIEF”
· SECOND RESTATEMENT: “BELIEF” ( only good faith 

· Fiege v. Boehm: P was found to have a reasonable belief that the D was the father of her baby at the time the contract was accepted.

· Must believe it is possible, there is a chance
· Hypo: Woman believes she can get pregnant by holding hands.  She makes same deal with alleged father ( hopes court would apply 2nd Restatement
B. TOKEN CONSIDERATION. (Think: SHAM!)
1. People are allowed to make foolish contracts, but there are exceptions where the courts will not enforce them.  People really want to make a gift, but they set it up through a “sham contract”.  People do this because they are easier to enforce than gift law.
2. Generally, courts don’t evaluate value of consideration, but sham K’s are an exception
3. Courts will NOT enforce these:

1. Unconscionability- extreme unfairness.  If it would be unfair enough to shake the conscience of a court.  The courts do look at the relative size of consideration and if it is unconscionable they will not enforce it.
i. Example: Jones v. Star Credit- salesman persuaded couple to buy a freezer, which was $300 at Macy’s but was sold for $1,400.  The Court said it should not be enforced because the terms were extremely unfair.
2. Token consideration- when people make sham contracts
i. Example: Wealthy parents want to give a house to child so the parents try to make it look like a contract by selling to child for $1.  Most courts would say that this is “pretend” consideration and will not enforce it.
ii. Hypo: you are rushing to get to class and you have a subway token in your hand.  There is a long line of people and a billionaire rushes up to you and asks you for your token in exchange for a promise of $10,000.  You exchange, but you do not get the $10,000.

ii. Most courts would say that this was a sham contract because the relative size of consideration was vast

iii. Counterargument: the token was worth a lot more than its value because it allowed the businessman to make a lot of money.  

iv. Counterargument for consideration: there was a detriment to the student in giving up her right to go to class and a benefit to the businessman in getting to work on time.
v. Example: Feinberg v. Pfeiffer Co. if the woman had been told she could work one more day to get her pension ( this probably would have been a sham contract.

· Some states will enforce the contract and do not care if it is a sham

· Other states will look at the size of the consideration and if one side is small (ex. $1), they will refuse to enforce

· Second Restatement: all you need is consideration


3.   PAST PERFORMANCE

· A past act can’t be consideration because its already been bargained for (Feinberg v. Pfeiffer) 
· But, some states such as New York have a statute that a promise in writing and signed shall be valid even if the consideration is past.  But you need to meet all of the following four requirements: 
· General Obligations Law § 5-1105
1. In writing and signed

2. Consideration (the past performance) is expressed in the writing
3. Prove that the consideration was given or performed
4. It would have been valid but for the time it was given or performed (valid had it been bargained for)
· Mills v. Wyman (P cared for D’s son when he grew ill and D said he would pay P for his troubles in signed writing but did not) This would fall under NY statute
· Webb v. McGowan (P fell with pine block to avoid injuring his boss on the ground).  This would not fall under the NY statute because it was not in writing.
4.   MORAL OBLIGATIONS 
1. Mills v. Wyman- son is sick.  There was no consideration because the caregiver’s actions were seen as gratuitous ( a gift ( no bargained-for-exchange.
2. Webb v. McGowan​- stone falling.  The employer did not know what was happening until afterwards ( a gift ( no bargained-for-exchange

4. CONDITIONAL GRATUITOUS PROMISE

1. A gift promise that is conditioned upon something, but there is no bargaining (Kirksey v. Kirksey- Uncle tells niece to come to his land and she can live there with her family for free).
2. Gift promises v. Consideration
· If turns out to be a gift it is automatically not bargained-for exchange
· Hypo: Friend goes to Italy and you tell her you’ll give her a travel book if she stops by office.  It doesn’t matter if you are not there when she shows because it’s a conditional gratuitous promise. Gift
· Hypo: “If you meet me at Macy’s I will buy you, homeless person, a shirt.” ( Conditional Gift
· Hypo:  But, if you owned Macy’s and you are trying to prove to the public that you help the homeless, then you would be trying to induce the homeless person to come to Macy’s for a benefit to you and that would be a bargained-for-exchange. Consideration 
· Hypo: Father wants to buy his estranged daughter a ring at Tiffany’s and asks her to meet him outside the store.  There is a bargained for exchange because the father wants to see his estranged daughter and the daughter wants the ring. Consideration
· But, what if there is no estrangement?  Then there is no bargained for exchange and it is a gift. Gift
f. REWARDS
· Reward for capturing a runaway prisoner.  Could be a unilateral contract (if there was bargaining) but in this case the capturer did not even know about the offer until after the capture ( therefore there was no bargaining ( no consideration ( a past act (Broadnax and Ledbetter)
g. BOOMERANG OFFER
· Seller is saying “make me an offer”.  If you like my language, sign it and send it back to me.  If I like it I’ll sign it and at that moment the contract will be made.  The seller has the last word.  The seller is going to close the deal, therefore, the buyer makes the offer.

· International Filter Co. v. Conroe Gin, Ice & Light Co. - this is done by corporations that want to “have the last word”.
h. FORGING A BARGAINED-FOR-EXCHANGE
· CAB v. Ingram – case dealing with a non-competition covenant.  Court held there was consideration even though the covenants were signed after the employment began (but this is not what most courts would say today).

· RAY MOSS RULE:  an employee’s anticompetitive covenant executed after commencement of employment is unenforceable because it is without consideration (MAJORITY VIEW).

 
· MAJORITY VIEW

· Today, most courts hold that by signing after employed they didn’t bargain for the clause.  More logical, because they gave up last job to work at this one ( their decision to take job was based on the terms of employment.  Continued employment not consideration for a restrictive covenant imposed after the employment ( no bargained-for-exchange
· If terms of original agreement don’t include a covenant not to compete, any subsequent covenant but be supported by some consideration.  Continued employment under a K terminable at will not good enough.
·  MINORITY VIEW ( most courts will not use it
· FORGING DOCTRINE (what the court in Int’l Filter held).  The court takes an invalid bilateral contract and forces it into a valid unilateral contract.  The invalid bilateral contract was when the employees promise not to compete and got nothing in exchange.  The “binding unilateral contract” is the fiction that the promotions and raises were bargained for.
· **When someone makes a promise and later receives a benefit and the court pretends there was a bargain-for-exchange**

i. SITUATIONS WHERE ONE MAY BE EXCUSED FROM A CONTRACT
1. STATUTE OF LIMITATIONS

a. Potential P waited too long to sue on K.  But if a party makes promise for performance of the old contract without consideration, that is acceptable
2. INFANCY

a. Underage (under the age of majority, set by state) the infant can disavow up to a reasonable time after reaching the age of majority.
b. But if the infant makes new promise as adult, unsupported by new consideration, courts will accept it based on original consideration
3. BANKRUPTCY

a. Under certain bankruptcy rules, contracts are not enforceable.  If a person promises to pay a debt discharged through bankruptcy, or is no longer collectable because of SOL, the promise can be upheld.
j. MODIFICATION OF A SALES K UNDER U.C.C. §2-209
1. Modification of a K for the sale of goods is binding even without consideration.
2. Example: I contract to sell you 100 pens at $1 per pen.  Before shipment, I say, “My costs have gone up and I must charge you an extra 50 cents per pen.”  You agree ( under §2-209, this modification is enforceable, even though you did not receive consideration for promising to pay the higher price (This Statute abolished the Pre-Existing Duty Rule for Sale of Goods!) 

A. Gives full discretion to the person who is making the promise whether to perform or not ( gives this person “a free way out”

1. Lack of Mutuality of Obligations ( need mutuality of obligations for a contract.  If one promises nothing, that party is not bound.

2. This always applies to a promise, not a unilateral contract (performance)

3. Ex. “I will buy you a car if I feel like it” ( illusory ( lack of mutuality
4. Ex.  “I will buy your house for $300,000 if I feel like it” ( illusory 
5. Strong v. Sheffield- “I will refrain from collecting as long as I want to” ( illusory
a. But, if niece asked if he would refrain for 2 months, this would turn it into a unilateral promise (seeking performance) ( not illusory
6. Illusory promise is NOT consideration, because it lacks in mutuality of obligation
7. A promise that reserves full discretion whether to perform is illusory
8. A promise with a slight bit of limitation of discretion is NOT illusory
B.  SATISFACTION CLAUSES (think: reasonable = objective = bring someone in, good faith = subjective = must trust individual)
1. Are not illusory, because if a person claims to be dissatisfied there are limitations ( it must be a REASONABLE or GOOD FAITH dissatisfaction 

a. COMMERCIAL ACTIVITIES

i. Use reasonableness standard

ii. Ex. painting a building.  You use a reasonable objective standard to see if job is satisfactory.  For example, you bring in expert painters to judge.
b. ARTISTIC ACTIVITIES

i. Good faith / honesty

ii. Ex. hire someone to paint portrait and you will pay only if satisfied
2. Mattei v. Hopper- K conditioned on P obtaining satisfactory leases.  Trial court said illusory, Appellate Court said not illusory.
3. When standards are vague ( court will usually use the good faith standard
4. Hypo: Canning Co. buys fruit from farmer and reneges on contract.  Canning Co. had written glowing letter of satisfaction to farmer and Co. president tells farmer that co. decided to grow own fruit ( evidence of dishonest dissatisfaction
C. REQUIREMENTS CONTRACT- NOT ILLUSORY (think: I will buy all my blue beads only from you)
1. An exception to an offer that is vague
2. The quantity is described in the buyer’s terms
3. Good faith requirement (as long as actual requirements don’t vary considerably) 
4. U.C.C. § 2-306 (1) Requirement Contracts are not illusory because:
· There is a good faith duty to be honest about the requirements

· There cannot be unreasonable variance from prior quantities

· One party does not have full discretion

· Good faith standard prevents it from being illusory

· Eastern Airlines v. Gulf Oil- Eastern promised to purchase whatever quantity of fuel they required
    D.  OUTPUT CONTRACTS  (think: I promise to sell all of my output to you)
· Governs the production (entire or part)
· Good faith limits discretion—mutuality of obligation to act in good faith according to commercial standards of fair dealing

· Money damages are often too hard to calculate ( Specific Performance

· Eastern Rolling Mill- contracted to sell entire scrap metal to one buyer for 5 years.  Sold some to another ( P won specific performance
E. IMPLIED PROMISES

a. Can serve as consideration where party’s words/actions imply promise to perform
i. Implied in fact – Facts of K show parties intended particular term but failed to write it into K (Wood v Lucy- Implied promise to use reasonable efforts to market products.  Not illusory because both parties must have intended that P use reasonable efforts or else wouldn’t have made K.
ii. Implied in Law- Court implies a term in order to give justice (gap filler)
F.  TERMINATION CLAUSES (think: if both can terminate w/out limits ( illusory)
a. UNDER COMMON LAW
· If party has power to terminate at will, without restraint ( illusory

· Not illusory if K requires party give notice some time before termination

· Ex. “If recession comes, the company can terminate” ( not illusory
b. UNDER THE CODE: U.C.C. § 2-309 (3)

· Requires a “reasonable notification” for termination except on the happening of an agreed event

G. AT WILL EMPLOYMENT

· Means you can be fired or quit at any time

· Court says these are NOT illusory ( public policy



A. We are returning a benefit to P that D got (a.k.a. unjust enrichment or quasi-contract)
1. Measure recovery by value to D, not cost to P ( what recipient would have paid for benefit on the open market
2. Requirements for Restitution:

1. D received a benefit
2. Benefit was at P’s expense
3. It would be unjust for D to retain benefit without making compensation to P

4. The benefit was not intended as a gift
3. Example: you pay neighbor’s taxes by mistake.  You can recover because it would be unjust enrichment for your neighbor to keep that benefit.

4. Example: would this help D father in Mills v. Wyman?


1. Did D father receive a benefit?  Yes.


2. Was the benefit received at P caretaker’s expense?  Yes.



3. Would it be unjust to allow D to retain the benefit?  No.



4.  Was the benefit intended as a gift? Yes.



( Therefore, restitution would not be met here.
· Example: would this help D husband in Pyeatte v. Pyeatte? 



1. Did D husband receive a benefit?  Yes.




2.  Was the benefit received at P wife’s expense? Yes.




3. Would it be unjust for husband to keep it?  Yes.




4. Was it intended as a gift?  No.

(  Restitution would be met here even though Court ruled no K because terms were too indefinite.  It was an agreement.

· Must the compensation be from the party with whom you had the agreement or can a third party who receives a benefit be liable? ( courts are split

· Some courts believe in judicial economy ( if you have a K with someone you must sue them first (not the 3rd party)

· Some courts are divided over whether to allow restitution from the 3rd party if such a claim fails with the person who the benefit was originally conferred to

· Callano v. Oakwood- contract was not between these parties, but Oakwood received a benefit ( some courts would have given restitution here because all elements are met.
· The case of the contractor’s claim: what should the Court do about a suit against the parents for daughter’s contract (for new bathroom)?

1. Benefit to parents?  Yes
2. At builder’s expense?  Yes
3. Unjust to let them retain?
· One argument: parents consented to receive new bathroom

· Second argument: consented to receive it, but as a gift from their daughter, not something they would have to pay for.

4. Given as a Gift?  Yes.
· For restitution, you look at the value to the recipient.  Example:  Builder builds half a house and breaks K.  Homeowner sues for restitution.  You ask what the value is to the recipient (homeowner) not cost.
A. When is something not intended as a gift?  Gratuitousness? 
1. Cotnam v. Wisdom- Doctor sued to recover for work.  Modern courts would not see this as a gift because when a doctor treats in an ER he expects payment.  Doctor was given restitution.
2. If services are performed in an emergency, the law presumes that such services are gratuitous and you cannot recover, unless (
a. Services rendered were extremely burdensome or expensive or
( Example: you drive someone 100 miles to the hospital, or services continue for days or weeks (Mills v. Wyman)
b. The person rendering the services does so in a professional capacity ( a doctor (Cotnam v. Wisdom)
B. When can you get RESITITUTION?

1. A valid K
2. If K is too indefinite
3. If K is unenforceable (SOF, no consideration, no bargained for exchange)
C. EXCEPTIONS:
1. NO restitution for psychological benefits
2. Example:  Officious Intermeddler ( one who forces gifts on another

i. Neighbor paints your house out of the blue and expects $$ ( no restitution
3. Example: Constructive Trust

i. Someone steals $1 and wins $64 million with your dollar.  Conversion would only give you the $1.  But, the constructive trust could give you the whole $64 million (restitution) if you could prove it was your dollar
4. Example: Forging Doctrine

i. Court forges an invalid bilateral contract into a unilateral contract and court pretends there was bargaining ( can try and get restitution ( minority view
1. Can substitute for consideration

2. Reliance on promise (Courts don’t recog. reliance on K cause you can sue for breach)
3. Synonymous with estoppel
1.  PROMISSORY ESTOPPEL- reliance on a gratuitous promise ( no consideration

·   Exam tip: be sure to say that the court will give anything to avoid injustice for promissory estoppel
2.  EQUITABLE ESTOPPEL- reliance on a statement of alleged fact ( same requirement

· Example: Your friend is on hiring board of a co. and tells you the company hired you.  You quit your job, move, but the statement turns out to be false.  You have relied on a fact.  (But, this would probably not meet the reasonable requirement)
3.  REQUIREMENTS FOR ESTOPPEL: ( 1st, ONE PARTY MUST MAKE A PROMISE
1. Detrimental reliance upon a promise

a. Ex. expenditure of time or $$ is a detriment
2. Person who made promise could reasonably foresee the other party relying on it
a. Ex.  The reliance might occur

3. Reliance itself is reasonable
a. Ex.  Stranger makes a promise ( no reasonable to rely on this

4. Injustice can only be avoided by giving some relief

a. What relief can be given?
i. Some courts say whatever measure of damages is fair
ii. Other courts say just reliance for reasonable reliance and NOT expectation
5.  Feinberg v. Pfeiffer- P was promised money and quit her job in reliance on the promise ( Court held she was entitled to reliance damages because she couldn’t get a new job since she had cancer and was old
6. Cohen v. Cowles Media-  P was fired from job by giving information about a gubernatorial candidate to newspapers who published his name in violation of a reporter’s promise to remain confidential (Court believed the reliance was reasonable because papers customarily keep sources confidential.  
7. Ricketts v. Scothorn- Grandfather tells granddaughter not to work in exchange for $2,000 ( Court says reliance reasonable because she quit job in anticipation of $$
8. HYPO: Stranger comes to you on the street and says, “I promise to give you $50,000 tomorrow.  In reliance on that promise you go to a Cadillac dealer and purchase a car for $40,000.  You sue for reliance on the promise (promissory estoppel.  Is your promise reasonable?  NO ( no recovery
RESTATEMENT SECOND §90 “Promise Reasonably Inducing Action or Forbearance”


“A promise which the promisor should reasonably expect to induce action on part of promisee or 3rd person and which does induce such action is binding IF injustice can be avoided only by enforcement of promise.  The remedy granted for breach is as justice requires.”
4.  When can Promissory Estoppel be used?

1. If there is no K, one can still use this
2. There is a representation (false or true) that is “relied” upon
3. There is no promissory estoppel in social situations
a. Ex. “I’ll cook you breakfast for a massage.”
MUTUAL ASSENT ( “Meeting of the Minds”
· It is assent to be legally bound

· Must look at whether each party intended to be bound (not through their eyes, but through the eyes of a reasonable person—one who is familiar with the facts of the case, not one who is unfamiliar with our society)
1. Ex. Lucy v. Zehmer- D tried to revoke offer to sell farm made on napkin.  We look through the reasonable eyes of P (buyer) to see if D (owner) was serious ( Court decided D was serious.

2. If the acts have but one reasonable meaning to the observer, his undisclosed intention is not material except when an unreasonable man is known to the party.

i. Ex. Seller sets very low price so buyer knows it’s it joke.

3. Reasonable person standard can be challenged w/ unconscionability, fraud, duress, undue influence, mental incapacity, infancy.
· K exists as soon as mutual assent is reached by both sides, even if no document

I. Definition: a statement that would lead a reasonable person to believe that he had been given the power to bind the parties by accepting
1. The more terms you get ( the more reasonable it is an offer
2. Always look to the moment of communication

3. Buyer’s future behavior can show what parties thought at time of communication
4. Caution: it’s risky to make an offer because once party accepts, you are bound
II. REQUIREMENTS OF AN OFFER

1. Expression of a promise, undertaking, or commitment to enter into a K
a. Based on custom
b. Look at language and prior circumstances
c. Look at prior relationship
2. DEFINITE, CLEAR, SUCCINT, AND CERTAIN TERMS

a. Must I.D. offeree

b. Must I.D. subject matter (ex. parcel of land)

c. Must I.D. time of performance

d. Must I.D. price $$

e. Offer must be communicated to offeree

· If ask for performance and nephew smokes before 21 ( no breach of K
· If ask for performance and nephew complies ( can’t revoke performance begins
· If ask for promise and nephew says okay, smokes before 21 ( breach of K
· If ask for promise and nephew says okay ( uncle cannot revoke at any time

3. WHAT DOES AND DOES NOT CONSTITUTE AN OFFER?
A.  SLIGHT HESITATION ( never an offer
·  “I might” be willing to sell you my car.  ( no offer

· If I were to receive $2,000 it would be “possible” for me to sell you my car.” ( no offer (shows unwillingness)

·  “I will sell you my car for $2,000” ( yes, offer

B. ADVERTISEMENTS / MAIL ORDER ( Generally, NOT AN OFFER
a. General Rule- NOT AN OFFER because a reasonable person would not think it to be so (store is actually inviting offers from customers)
b. EXCEPTION:  In rare situations, an advertisement may be an offer if it is DEFINITE and EXPLICIT.  The advertisement must contain:

1. The minimum quantity of goods available

2. “First come, first served” (or how to accept). 

· Rationale:  This makes sense because it tells the reasonable person if he is first he should be able to purchase one.
C. QUOTES ( NOT AN OFFER
·  “The lowest price I’d be willing to charge you is $1,800” ( no offer because this is a price quote
· Harvey v. Facey- two questions: lowest price and if he intended to sell.  The price alone wasn’t an offer, but some courts would combine the two questions into one—lowest price at which you would sell ( offer
· Fairmount Glass v. Crunden- this case treats the two questions above as being combined ( looked at initial inquiry where there was an expression for “immediate acceptance” ( Many, but not all courts, would come out this way
1. FACTS
· Buyer send letter asking for lowest price and terms

· Seller sends buyer price and shipment information

· Buyer responds “Your letter received.  Enter order ten loads as per your quotation.  Specifications mailed.”
· Seller: “Impossible to book your order.  Output sold.”

2. HOLDING
· Buyer’s letter was just an inquiry, and seller’s answer was not a quote, but a definite offer to sell on terms indicated and could not be withdrawn after the terms had been accepted

3. General Rule:  when K doesn’t state selection, up to the buyer

E.  CONTRACT BIDS- a contract bid is an offer

F.  UNSOLICITED ACTION
a. An offer may only be accepted by someone who knows an offer has been made and acts in performance of the known offer

b. Ex: Return of “wanted man”, you later find out was award for his return.  You can’t accept offer after performance.  No reward.
c. One cannot accept an offer he didn’t know about ( no mutual assent

d. One cannot bargain for an offer he didn’t know about ( no consideration 
G. UNSOLICITED MERCANDISE (usually is considered by courts to be a gift)
a.   Some states have statute that a person who receives can keep it
b.   Ex: someone receives magazines—the company sent out a free product
c.   But, this does not apply if Tiffany’s sends you a ruby necklace (by mistake)
4. MISTAKES IN OFFERS
a. Unilateral mistake ( only 1 party is mistaken.  You can’t be excused from K. The only exception is for General Contractors. General Contractors who bid (put in an offer) for public works can rescind if there is an honest mistake
EQUITABLE EXCEPTION (use fairness and discretion)
1. Enforcement of K would be extremely unfair for mistaken party
· Elsinore, this was the case because the plumbing was a material cost to the contract

2.   Other party wouldn’t harmed by excusing the mistaken party
· No, because the school should have expect to pay for plumbing.
b. Mutual mistake (  Both parties are mistaken, or should know of mistake 
1. If the non-mistaken party knows or has reason to know of the mistake then it is treated as a mutual mistake
2. In this case, K is rescinded and each party gives back whatever it was holding.  Courts will give restitution and rescission
3. Ex. Coin that both parties thought worth $2,000 worth ten cents

c. HYPO: you indicate 10,000 but Western U changes to 10 million.  If manufacturer has reason to believe it is correct, you are stuck.  But you still have an action against Western Union.
5. OFFEROR CAN SEEK TWO TYPES OF K’S ( promise or performance

a. Offeror seeking promise is making an offer of a bilateral K (two promises, two sided)  ( Acceptance by promise and performance
b. Offeror seeking performance is making an offer of a unilateral K (one promise, one sided) ( Acceptance only by performance
c. HYPO: You ask for a promise for promise to remodel kitchen.  You hear him knocking down walls.  Builder has not communicated, but you get message he is beginning performance: Acceptable way of expressing promise



1. NY STATUTE ( umbrella for all contracts EXCEPT 2-205, includes non-merchants and all K’s not just the sale of goods.  There is no 3 month limit under this statute, just “a reasonable time”
2. On a test ( if the fact pattern is outside 2-205, say that “if you are in a state with a similar statute these would be the requirements
4.  UNILATERAL OFFERS FOR SPECIFIC PERFORMANCE
1. Once the offeree begins performance and notifies offeror he has begun, K is irrevocable

1. If started ( offer is irrevocable

2. If not completed ( irrevocability wont last forever

3. Hamer v. Sidway- “I’ll pay you if you refrain from smoking until age 21”  Once nephew stars refraining and informs the uncle ( offer irrevocable
4. Hypo:  Offeror says: “I’ll pay you $100 if you walk across Brooklyn Bridge” and offeree takes one step across the bridge.  Is offer irrevocable at this point? Yes. Does that mean the offer is accepted?  No, just irrevocable.  If offeree decides to go back after one step is offeree in breach?  No. 

5.  RESTATEMENT SECOND §45- OPTION K CREATED BY PART PERFORMANCE OR TENDER
1. Applies only to UNILATERAL contracts
2. Is an option K created by part performance or tender
3. If offeror invites offeree to accept by rendering performance, an option K is formed (thus, irrevocable) as soon as the offeree:
1. Begins the invited performance
2. Tenders the beginning of it

3. Offer of a unilateral K irrevocable once performance has begun

4. Offeror’s duty of performance under any option K is conditional on completion of invited performance in accordance with terms of offer
6.  TERMINATION BY OPERATION OF LAW
1. DEATH OR INSANITY OF EITHER PARTY  
a. Doesn’t need to be communicated to either party unless it is an option K
2. ILLEGALITY OF K

3. OFFER IN A FACE TO FACE CONVERSATION.  
a. Lapses when convo ends.  Not applicable to phone calls or emails

8.   COUNTEROFFER
· “How much for 2,000-5,000 tons rails?” (Invitation for order)
· “We order 1,200 tons, please reply.” (Offeree changed terms)
· “We can’t sell you that.” (Rejection)
· “OK, send 2K then.” (New offer that offeree is free to accept/reject)

1. Moment the offeror receives what he was seeking (promise/performance) parties are bound
2. Indication of a willingness to be bound
3. Once acceptance occurs offeror no longer free to change mind without incurring liability
4. Hypo: If you are on a mountaintop and scream “I accept” that doesn’t count.  It counts the moment that your ears reach the other party
5. VALID ACCEPTANCE
1. RESTATEMENT: “The law imputes to a person an intention corresponding to the reasonable meaning of his words and acts.  If his words and acts, judged by a reasonable standard, manifest intention to agree, it is immaterial what may be the real but unexpressed state of his mind.”

WHEN DOES ACCEPTANCE OCCUR?
1. BILATERAL- a promise is sought

a. Acceptance occurs the moment you receive the promise or conduct communicating the promise

b. A promise can be expressed through conduct
a. Hypo: you make offer to sell your neighbor your lawnmower for $20.  Your neighbor smiles, nods, and shakes your hand.  Is this an agreement?

( Yes, a reasonable person would get that impression
d. GENERAL RULE (  The offeror is the master of the offer and may specify any mode of acceptance he wishes, even carrier pigeon

e. Unless expressly stated, the offeror’s method of acceptance may be construed by the court as only as suggested of acceptance


II. ACCEPTANCE OF BILATERAL CONTRACTS
1. The only way to accept is with a promise

2. Moment of acceptance = formation of K ( receipt of the promise

3. Acceptance is effective only when notification of it is received by the offeror

a. Offeror must be aware of the acceptance in order for it to be effective.  This is when the offeror gets what he was seeking.
b. The offeror can give up the right to be notified, called a waiver:

1. The person has to know he has the right

2. The person has to be aware he is giving up the right

( One would give up right if he was eager to make K
4. Method of Acceptance- Offeror can set up a specific method of acceptance, and if offeree doesn’t like it, offeree doesn’t have to accept.

a. If offeror merely suggests a permitted method of acceptance, other methods of acceptance are not precluded
b. Ex. Some courts hold that “should be” in offer is a suggestion and not the only way to accept

c. Some courts hold that the offeror sets the terms and the terms of acceptance must match the terms of the offer

d. Change of Term- if offeree changes even 1 term it becomes a counteroffer and rejects the initial offer

II. ACCEPTANCE OF A UNILATERAL CONTRACT

1. The only way to accept is to perform

2. RESTATEMENT §45 – when offeror makes offer of a unilateral K and offeree tenders part performance, the offer becomes irrevocable (but not accepted).  Offer is accepted when complete performance is tendered by offeree.
1. Offer is irrevocable for a reasonable amount of time.
3. RESTATEMENT SECOND §54 – “Acceptance by Performace; Necessity of Notification to Offeror”
(1) Notification is not necessary unless offeror requests
(2) If offeree who accepts by rendering a performance has reason to know that the offeror has no adequate means of learning of the performance with reasonable promptness and certainty, the contractual duty of the offeror is discharged unless:

(a) REASONABLE DILIGENCE- Offeree exercises reasonable diligence to notify offeror of acceptance OR
(b) LEARNS OF PERFORMANCE- Offeror learns of performance within a reasonable time

(c) WAIVES RIGHT- Offer indicates that notification of acceptance is not required

1. Example: Ever-Tite Roofing Corporation v. Green
a. Issue: if homeowner (offeree) revoked before acceptance ( NO
b. When they signed document they adopted it as their offer and gave roofers the opportunity to accept by commencing the work.
c. This case is parallel to International Filter case because it left it up to the offeror when the contract became binding (when executive officer signed the contract) ( Company said it will become a contract when signed by executive officer.  This is giving up the right to be notified.
d. Hypo:  offer made to carpenter to build something for a company.   Carpenter goes to store and buys lumber.  Carpenter is at counter and president of company comes by and says “no, I revoke”. Do we have a contract still?  Yes, because it is too late to revoke.  “I am buying something for this job” = “I am starting work on your project”
4. SILENCE AND ACCEPTANCE.  General Rule ( silence is not acceptance

1.  EXCEPTION 1: Restatement Second §69
a. Where offeree takes the benefit of offered services with reasonable opportunity to reject AND
b. Reason to know was offered with the expectation of compensation
2.  EXCEPTION 2: Offeror gives reason to think that silence = acceptance

3.  EXCEPTION 3: Previous dealings acknowledge this method of acceptance

a. Hypo: You order same thing each month.  If you decide one month you don’t want them it’s reasonable for you to notify offeror.
4.  If a company sends you something and you keep it they can sue for restitution (unjust enrichment)
b. Hypo: A delivered 64 refrigerators by mistake to B.  B had them stored in house and refused to pay.  The benefit was at sender’s expense and it would be unjust to let B keep the refrigerators ( There was acceptance of an offer so you have a K.  K was formed by silence of recipient


6. U.C.C. § 2-206 Shipment of Non-Conforming Goods
1. Allows acceptance by sending non-conforming goods
2. Conforming = matching every requirement (color, size)
3. Offeror can opt out:  “Only way to accept is send me exactly what I ordered”
4. An offer to make a contract shall be construed as inviting acceptance in any manner that is clear under the circumstances
5. An order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by a:
a. Prompt promise to ship or
b. Prompt or current shipment of conforming or non-conforming goods.
c. Acceptance occurs at the moment goods are shipped
6. But, shipment of non-conforming goods is not acceptance if seller seasonably notifies buyer that shipment is offered only as accommodation to the buyer
7. ACCOMODATION IS A COUNTEROFFER, NOT ACCEPTANCE
1. If seller seasonably notifies buyer than non-conforming goods are accommodation, shipment of non-conforming goods isn’t acceptance

2. Corinthian Pharmaceutical Systems v. Lederle under §2-206, the Court characterized 50 vials as not being acceptance because a letter was sent saying it was an accommodation.  
a. Price at time of shipment is important
b. Contract was formed when goods were shipped
c. Shipment of non-conforming goods is treated as a counteroffer
7. U.C.C. § 2-601 Buyer’s Rights on Improper Delivery 
1. “Perfect Tender Rule” you can reject for any non-conformity.  Offeror can try to use this as excuse to get out of K.  If buyer rejects in order to get a better deal he can be caught for fraud ( Rejection Must Be In Good Faith
2. If the goods arrive and fail in any respect to conform to the contract, the buyer may:


1. Reject the whole



2. Accept the whole



3. Accept any commercial unit or units and reject the rest
3. Hypo I: you own store and order prompt shipment for navy bicycles and seller sends you light blue.  Any deviation from K terms is non-conforming, but you still have a K. The offeror can reject the light blue bicycles and the offeree is still bound to the original contract, unless the bikes are an accommodation/counteroffer under §2-206
4. Hypo II: You are seller.  Buyer orders mountain bikes.  You are out, but send racing bikes.  You have K moment you ship.  You anticipate getting mountain bikes soon. Strategy: you lock parties into a K.  If buyer rejects, you may be required to conform.
5. When you reject goods for non-conformity you are not rejecting the contract.  You have to give seller reasonable time to perform K (to cure).
6. HYPO III: You aren’t going to get more mountain bikes in so you won’t be able to cure the defect, but you send the others.  You may want to risk it, you may not.
A. The seller has a duty to cure the defect within a reasonable amount of time.  The reasonable time can exceed the contract due date.
B. If the seller calls the non-conforming goods “an accommodation”, they are viewed as a counteroffer, not notice of acceptance under §2-206
  7.  U.C.C. §2-207 Terms of Contract: Effect of Confirmation (only applies to sale of goods)
1. Abolishes Mirror-Image Rule ( may still have K when offeree changes a term of offer.  Isn’t automatically destroyed.  Acceptance doesn’t have to match offer
2. “Battle of the Forms”: one party makes offer on its form (purchase order) and other party replies with another form with different provisions.  
B.  Where it applies

1. Applies to any sale of goods

2. Applies when offer is made and terms of acceptance do not match

3. Applies when parties intend to be bound

4. Applies where acceptance is seasonal (reasonable amount of time) and definite (not too many terms are missing)

C.  What is a U.C.C. §2-207 counter-offer?

1.   Acceptance must be made expressly conditional
2.   Says, “I’ll deal with you only if you accept my terms”
3.   HYPO: Buyer writes order for 10 clips.  Seller: “I will sell you 7, that’s all I have.  I accept offer and if not agreeable notify me at once.”  §2-207 counteroffer?  
a. No, because doesn’t say “we’ll deal with you only if you accept new term.”  Rather, “Notify me if you don’t like it.”  Doesn’t state consequences.

I.  Courts will enforce an agreement to negotiate in good faith if


1.  Both parties manifest an intent to be bound by the agreement

2.  The terms of the agreement are sufficiently definite to be enforced

3.  There is consideration
Drennan v. Star Paving
General Rule: Courts don’t recognize reliance on an offer because offerer can revoke offer

Exception: Construction bids are irrevocable because GC can rely on the bid

Situation: Sub breached and the GC got another sub (cover) and the GC asked for the difference between the bid and the substitute price.  Sub is liable for the damages ( Sub made the mistake so let the law fall on the sub (Kniffin doesn’t agree with this)

Holman Erection v. Orville Madsen & Sons
General Rule: The GC listing a bid of a Sub is not acceptance of the Sub’s bid. The Sub does not rely on the GC because the Sub does the same work for every bid.
Rationale:  GC’s do not have time to research their bids, because they come in at the last minute (to avoid bid shopping).  Given that the GC gets bids at the last moment, the GC doesn’t have time to make a good assessment of which Sub does the best quality work.  The GC needs time after they win their bid to go back over and decide which Sub they really want.  Lowest bids are not always the most reliable so GC’s may not accept lowest bid.  

Hoffman v. Red Owl Stores (applicant for a franchise, told to invest, got several promises)
General Rule:  Courts recognize reliance on a promise, but not on an offer.  Franchisee got damages under promissory estoppel ( courts will give any remedy to avoid injustice

Situation:  There was no offer to the franchisee, just a slew of promises (or else he wouldn’t have been able to recover promissory estoppel because Courts don’t recognize reliance on offers)

· You can have a promise separate from a contract

· Hypo:  You own restaurant and have a party scheduled that night.  You have a contractor paving your driveway that night.  There is huge mudslide and your whole parking lot is covered with mud so people can’t park there for the party.  The contractor says “I’ll do you a favor.  I will have my workers plow all the mud out of your parking lot.”  This is a separate gift promise.  In reliance upon that gift promise you refrain from calling a company to come in and clean.  The contractor does not keep his promise so you have relied detrimentally on that promise.  The owner can recover under promissory estoppel.  
· On exam, say that Courts will give anything to avoid injustice for promissory estoppel

1. If Court determines parties want to be bound it will go out of its way to find a K
2. However, Courts don’t force people into K’s.  If K is too indefinite, court wont enforce
3. Lee v. Seagram:  it is enough if the agreement provides for the means for making its terms sufficiently definite by the time performance is called for

A. Ways to Cure Indefiniteness

1. Preliminary negotiations
2. Trade usage and past behavior
3. Implied terms
a. Implied in fact ( intended the term (Wood v. Lucy)
b. Implied in law ( Gap-Fillers
4. Architectural draftsman would not enforce a requirement to pay a “fair amount” of profits because this could be any amount: too indefinite.  This part of the K could not be enforced.
B. Gap-Fillers

1. U.C.C. §2-305- No price?  No problem.  The U.C.C. provides for a reasonable price at the time of delivery

2. U.C.C. §2-403 (3)- Even if one or more terms are indefinite, a K doesn’t fail if the parties intended to make a K
3. U.C.C. §2-309- Delivery time left out?  Use a reasonable delivery time

4. U.C.C. §2-310- Payment terms left out?  It’s due at time and place of delivery

5. U.C.C. §2-311- No assortment stated?  Buyer can choose the assortment

6. EXCEPTION: Quantity must always be stated.  Failure to state will terminate K
7. Gap-Fillers apply to the sale of goods, but there are non sale of good situations where they may be applied ( Oglebay, used rate of leading ore shippers
1. Says which K’s need to be in writing and signed to be enforceable
2. Designed to prevent fraud and dishonesty (Generally determined by each state)
3. “COVERED/SATISFIED BY THE SOF” = in a category that must be in writing
4. “TAKEN OUT OF THE SOF” = K need not be in writing
5. Keep in mind: You could have a K which meets all requirements for SOF and it may turn out not to be a K because it lacks consideration, mutual assent, or too indefinite.
6. Consumer Sales Situations: A goes into store and contracts orally for $700 computer.  Salesperson made a promise for free installation and training on computer and then reneged.  Salesperson could say “This had to be in writing, so it is not enforceable”
7. Opposite side of the coin:  Mother went to carpet store but did not buy anything and gave store her address.  The store contacted family and claimed she orally contracted to purchase $10,000 of carpeting.  Son said there is SOF and store backed off.
A.  Methods of Satisfying the SOF
1. Must be writing.  Can be pieced together from several if together include essential terms

2. The writing must be signed by the party resisting enforcement of the K

3. The writing must contain all essential terms

a. There is disagreement over what is essential (usually price and location are)

B. Modification and the SOF
1. GENERAL RULE: If K is modified, look at the most recent addition of the K to ask whether it falls under SOF
2. Hypo: Original K is in writing and says that J must work for B for 6 months.  The change is made orally to the K stating that J work for B for 18 months (the modified version must meet the SOF because 18 months is over a year, and thus must be in writing BUT

3. Passing Through Theory ( some courts recognize it
a. Oral addition gets incorporated into the earlier written K merging the two
b. The first K can incorporate second K as long as there was an original written K
a. If original K was in writing
b. And you modify it with an oral K
c. The written qualities of the original K carry forward into the oral K so that it is enforceable because the original K was in writing
4. RELIANCE AND THE SOF
a. Whether reliance on an oral K can over come SOF
b. For real property, most courts recognize that if buyer makes substantial improvement the oral K becomes enforceable ( substantial reliance
c. K’s that would otherwise fall under the SOF are removed from the statute if an oral K gives rise to reliance.   In such cases courts might enforce the K or grant restitution (or some other remedy)
· Example: lawn mowing co. relied on oral K by turning down offers from other companies (meets elements of reliance).  Some courts would enforce this oral K 
· Courts that do not give reliance argue that it would undermine the SOF

· HYPO: Farmer made oral K to sell his grain to elevator operator.  At last minute the farmer got a better price from someone else and sold the grain to somebody else.  But the purchaser, owner of elevator, had relied on contract and made a contract to sell the same grain to someone else.  So the elevator operator sued the farmer and won because the court said that the elevator operator relied on the oral contract.
5. OVERLAP AND THE SOF

· SOF CAN OVERLAP

· K must satisfy requirements for all relevant SOF topics

1.  K FOR THE SALE OF INTEREST IN REAL PROPERTY- cannot have an oral K!
a. Includes the sale of land, leases, mortgages, home
b. Exception: If buyer substantially improved land, some courts will enforce oral K because recognize reliance on original K.  Ex. building barn, planting corn

c. Party who is resisting must sign the K (so it’s best to have both parties sign)
2. ONE-YEAR PROVISION (think: if can’t be performed in 1 year must be in writing)
1. K’s that can’t be performed within one year from making of the K must be in writing
2. Has to be impossible to complete with one year
a. Ex: Corp. A will perform landscaping for Corp. B for next 5 years.  This cannot be done in one year.  Therefore ( Must be in writing 

3. POSSIBLE: build Empire State Building in one year ( Doesn’t have to be in writing
4. HYPO: A will work for B for the rest of his life.  The rest of his life could be one more year because he could die ( doesn’t have to be in writing
5. A K for personal service is excused by death
· HYPO: C dies within a year.  He gave full performance.  A lifetime K wouldn’t have to be in writing because could be performed within 1 year

1. SOME COURTS ( getting excused is not the same as full performance within one year and the five year contract must be in writing

2. OTHER COURTS ( say being excused in the first year is the same thing as full performance so doesn’t need to be in writing   
3. HYPO: corporation B can be excused from K with A if B’s income goes below $2 million in any one year.  Could this even occur in the first year?  Yes.
a. Some say because B could be excused within a year, B could fully perform in a year so it doesn’t need be in writing.   
b. Other Courts say even though they could be excused, it not the same thing as performing so it must be in writing.

3. SALE OF GOODS OVER $500
1. Sale of goods for a price of $500 or more (look at price NOT value)

2. General Rule:

1. Must be in writing
2. Must indicate that a K for the sale of goods has been made between two parties
3. Can be signed by party or party’s agent
4. Must include quantity
a. Writing is not insufficient because it incorrectly states or omits a term agreed on, but K is not enforceable beyond quantity shown in writing

4.  SURETYSHIP( MUST BE IN WRITING
1. One person promises to pay the debt of another
2. The promise is made directly to the creditor
3. Liability is only secondary.  Your promise it to pay only if the debtor doesn’t.
a. Policy reason 1:  “convenient to forget” you made such a promise for someone
b. Hypo: Friend owes $$ to Macy’s.  You tell friend “if you can’t pay I will pay for you.”  Suretyship?  No, because the promise wasn’t made directly to creditor.
**EXCEPTION** MAIN PURPOSE RULE ( “Leading Object Rule”

1. Promisor must be primarily motivated with benefiting himself
2. HYPO: Farmer A wants can’t afford tractor.  Farmer B says “If you can’t pay for it I will”.  However, B intends to borrow it for use of his own.  This falls under the Main Purpose Rule ( not a suretyship ( doesn’t have to be in writing 

1. U.C.C. §2-201 ( MERCHANTS PROVISION( MAKES ORAL K ENFORCEABLE!!
1. Both parties must be merchants
2. If within a reasonable time a writing in confirmation of the K, sufficient against the sender is received (quantity, signed, in writing)
3. AND the party receiving it has reason to know of its contents
4. AND the party receiving it does not give written objection within 10 days
5. If the person enforcing the K has signed (roles reversed), K is enforced

( one enforcing it has to sign, not the one enforcing against (FLIPPED)
3. U.C.C. §2-201(3)(a) ( CUSTOM-MADE PROVISION ( ORAL K ENFORCEABLE!
1. Goods are to be specifically manufactured for buyer 
2. AND aren’t suitable for others in the ordinary course of business 
3. AND the seller has made either:
1. Substantial beginning of manufacture OR
2. Commitments for their procurement 

· General Concept: RELIANCE

3.  U.C.C. §2-201(3)(b) ( THE ADMISSION PROVISION( ORAL K ENFORCEABLE!
1. If party against who enforcement is sought admits in court (papers) K for sale was made
2. The K isn’t enforceable for more than the quantity of goods admitted
4.  U.C.C. §2-201(3)(c) ( ACCEPTED/PAYMENT MADE( ORAL K ENFORCEABLE!
1. For sale of goods in which payment or goods has been accepted by the party against whom enforcement is sought ( oral K becomes enforceable!
2. Ex: A check was cleared( this is enough.  A check was handed to someone ( this is not enough.  Someone takes control over the goods = accepting the goods.
3. Seller is resisting enforcement of oral K and the payment has been made and accepted by the seller ( oral K is enforceable
4. Buyer is resisting enforcement of oral K and the goods have been received and accepted by the buyer ( oral K is enforceable

1. Concept that the court will undo the oral K
2. Restitution may come into the picture if someone has given performance
3. When K is unenforceable for any reason except for illegality, courts will give restitution to anyone who has transfer of part performance to the other part


I.  INTOXICATION
1. If person is so intoxicated he cannot understand nature of agreement
2. Void from the beginning because there is not mutual assent
3. K may be voidable due to incapacitation due to intoxication when:
a. Intoxicated person can’t comprehend nature of proposed action OR
b. Intoxicated person is unable to act in a reasonable manner
II. INFANCY

1.  Younger than the age of adulthood (differs from state to state)


2.  Person who makes K while an infant is entitled to disaffirm it



a. Only infant can disaffirm, never the adult (only the incapacitated one)
If infant disaffirms all he has to return are the fruits of the K ( whatever he still has left in his possession.  The adult has to give back the entire value.

1. Some Courts say a legally emancipated minor can/cannot disaffirm a K as an infant
2. Adult relies on fraud.  Some courts find sufficient NOT to allow minor to disaffirm
3. EXCEPTION:  A minor cannot disaffirm K for necessities such as food, shelter, educational loans

I. RESTATEMENT 2nd §15 ( Test for Mental Incapacity

1. A person incurs only voidable contractual duties by entering into a transaction if by reason of mental illness or defect (satisfy one of below)
1. Cognitive Test ( he is unable to understand in a reasonable manner the nature and consequences of the transaction OR

2. Behavioral Test ( he is unable to act in a reasonable manner in relation to the transaction AND the other party has reason to know of his condition. (NY USES)
· Exam tip: Say, “In some states the courts use the behavioral test.”
· Hypo: J has alcoholism.  J realizes that it is bad for her health to take a drink (cognitively knows this) but may not be able to control that impulse.  This is an example of how a person could understand the situation but be unable to control her behavior.

I. THERE ARE TWO KINDS OF UNCONSCIONABILTY

1.  PROCEDURAL (can always stand alone)
1. Unfairness in the PROCEDURES of making the K
a. Unequal bargaining power
b. Ex: someone holds a gun to your head to make you sign
c. You need the $$ badly and are forced into harsh terms
d. Exam tip: Think of procedural as more significant because it always stands alone ( relates to the very formation of the contract
2.  SUBSTANTIVE (some courts say can stand alone, some say need procedural too)
1. The actual terms/substance of the K are extremely unfair
2. Think: unfair enough to shock the conscience of the court
II. When may unconscionability exist?
1. Courts look at the TIME K WAS MADE to determine if there was unconscionability
III. What must exist for a court to determine unconscionability?

1. ALL COURTS will recognize procedural alone (can always stand alone)
2. SPLIT ( some courts say substantive can’t stand alone (can’t always stand alone)
IV. U.C.C. §2-303 ( SALE OF GOODS AND UNCONSCIONABILITY
1. If the court as a matter of law finds that the K or any clause in the K to be unconscionable at the time it was made the court MAY (discretion)

a. REFUSE TO ENFORCE THE ENTIRE K

b. ENFORCE REMAINDER OF K WITHOUT UNCONSCIONABLE CLAUSE

c. LIMIT THE APPLICATION OF ANY UNCONSCIONABLE CLAUSE 

( Exam tip:  Any time K is found to not be enforceable look to see if restitution may be given

DURESS
1. Impermissible pressure exerted by one party over the other
2. Restraint or danger inflicted or impending, which is sufficient in severity to overcome mind of person of ordinary firmness ( procedural unconscionability
3. If pressure is threat must be strong enough to overcome will of reasonable person
b.  REQUIREMENTS FOR DURESS
1. A threat strong enough to overcome the will of a reasonable person
2. Victim must prove he gave reasonable resistance ( most important requirement
· Maybe little or no resistance.  Ex: someone is pointing a gun at you
3. Victim must make reasonable efforts to cover
4. Proof that immediate possession of something was essential
5. Must show that ordinary breach of contract remedies were not sufficient 
· Party claiming duress must do so within a reasonable period of time

IV. Threatening to do what is one’s legal right to do
1. MOST COURTS hold that threatening to do what is one’s legal right is NOT duress
2. SOME COURTS hold that duress can exist in such situations
V.  ECONOMIC / BUSINESS DURESS
Demonstrated by proof that:

1. Immediate possession of needful goods is threatened

2. The party threatened could not recover from another source

**OR**

3. One party to a K has threatened to breach by withholding goods unless other party agrees to some further demand
a. Ordinary remedy for breach would not be adequate
b. Austin Instrument v. Loral- Buyer concerned w/ keeping rapport with Navy for future K’s and contacted 10 sellers who couldn’t produce goods in time.

I.  Alaska Packers v. Domenico (court upholds Pre-Existing Duty Rule)
a. Court held workers did not give any consideration for the promise for the higher pay so the second contract lacked consideration.
II. The pre-existing duty need not come from a contract it may come from a statute
·   HYPO: J lives in apt. building and hurries out the door to get to class.  Both exits are blocked by trash.  Landlord says “For $20 I will move it.”  J is desperate to get to class, so accepts.  J refuses to pay and is sued.  J invokes Pre-Existing Duty Rule.  Landlord already had duty to keep doors clear, not by K but by health law.  So, it wasn’t consideration for landlord to do what he already had a legal obligation to do.
III. HOW TO AVOID PRE-EXISTING DUTY RULE
1.  RESCIND THE CONTRACT ( parties mutually agree to rescind the contract
a. Agreement to rip up the contract OR rip up signatures OR 

b. FORM A SEPERATE K

1. Rescission is K cause each party gets benefit of excused (consideration)
2. Rescission followed shortly after by  new agreement regarding the same subject matter would create legal obligations provided in subsequent agreement
· MAJORITY VIEW ( you have to have a separate rescission
· MINORITY VIEW ( making a new K impliedly rescinds the old one
2.  IF EACH PARTY HAS TO DO SOMETHING MORE
· This gets you out of the Pre-Existing Duty Rule

· This creates new consideration on both sides
3.  BY STATUTE ( U.C.C. §2-209 abolishes the rule for sale of goods
· You do not need new consideration


1. When parties perform settlement is when payment is made ( “accord and satisfaction”
2. A valid settlement can only be made when there is a dispute
3. HYPO: motorist was negligent and damages car.  Parties make a K in which person whose car is damaged agrees not to sue in exchange for $$ ( mutual assent and consideration.  Courts favor settlements because it takes case loads off courts
DISPUTED CLAIMS

A. A valid settlement can only be made when there is a dispute (otherwise the pre-existing duty rule comes into play)
B. HYPO:  J takes her car to a mechanic.  Mechanic doesn’t tell J beforehand what it will cost to repair.  After repair, mechanic claims $1,200 and J thinks it’s worth $1,000.  You are both disputing what correct amount is.  If there is a dispute, and no price was agreed upon, settlement comes in (otherwise, the price is decided before hand and the pre-existing duty rule comes into play)
· COURTS ARE SPLIT: whether settlement must fall in between two amounts.
1. Some courts will only permit settlement within the disputed range of the two parties
a. HYPO: Jane goes to a dentist and has work done.  Dentist claims afterwards that the work is $400, Jane says $300.  The range is $200-$400.  SOME courts will allow settlements in that range ONLY, but
2. Some courts say it can be anything you both agree upon
a. HYPO: Jane and the dentist could settle for $100 or $500, even though both are outside the disputed range.
3. HYPO: K for company to harvest wheat.  K said farmer will pay “18 cents per bushel and perhaps more”.  When harvesting co. claims more parties have a disputed claim. 
C. REQUIREMENTS FOR A VALID SETTLEMENT:

1) You need a disputed claim
2) Amount agreed upon must usually fall in between the two claims
D. THE METHOD BY WHICH A SETTLEMENT IS MADE

1) Settlement is a K in itself.  One person makes offer of settlement, the other may accept
2) As with any offer, it must be clear.



3)  PAYMENT IN FULL - Disagreement #1: Are they valid settlements?
HYPO:  Jane sends Dentist a check for $200 and writes “payment in full”.  If Dentist cashes the check, has there been a settlement contract?
1. Some courts say that payment in full check, even when accompanied by a clear settlement offer, is not recognized as setting up a settlement
· Reason: Dentist is owed $$ and should have the right to cash the check without being forced to settle, BUT

2. Other courts recognize a settlement offer when it is clearly conveyed

· Kniffin says: written in fine print on the back of the check is not clear enough.  If it is typed on the check, the person cashing might think it is a part of the check.  There doesn’t have to be an accompanying letter, but a clear communication that is an offer.
3) Disagreement #2: Can you cash check and not settle?
a. Hypo:  I am mechanic.  I received check with clear offer of settlement.  If I write on check when I cash it, something to show I do not accept offer “Cash in protest”, do I accept this offer of settlement? 
1. Some courts say that by clearly reserving one’s right when cashing the check (“cash under protest”), it is not a settlement
2. Some courts will not allow this

A. There are two types of misrepresentation:

Intentional ( intent to deceive
1. Could be: fraud, intentional misrepresentation
2. REQUIREMENTS:

1. Fraud must concern material aspect of K  (MATERIAL ASPECT)
2. Intentional deceit (INTENTION)
3. Victim relies on the falsehood (VICTIM RELIES)
      3.  REMEDIES ( victim’s choice

1. $$ Money Damages

2. Rescission of the K by the court
a. If you choose rescission, you also get money damages back because the court wants to put you back into the position you were in before the K.
b. The only time the Court will not give money back (restitution) is when the K was illegal
Unintentional ( innocent misrepresentation
1. REQUIREMENTS:

1. Concerns a material aspect of the K (MATERIAL ASPECT)
2. Unintentional misrepresentation  (UNINTENTIONAL) 
3. Victim relies on unintentional misrepresentation (RELIES)

2. REMEDIES ( one choice only
a. Rescission of K only

3. Ex: You really believe house is made of solid brick and it’s made of brick veneer
B.  DOES SILENCE = DISHONESTY?
4. Swinton v. Whitinsville Savings Bank- D did not disclose the material problem to the seller of termites, and the buyer relied on the seller.  However, D was silent—he did not make statements either way.  The Court held that he was no liable due to bare nondisclosure.  However, courts are split on this:
1. Some courts (MA, for example) say that remaining silent about a defect (termites) is nondisclosure and do not find this to be a deceptive bargaining practice

2. Other courts (NJ, for example) disagree, holding that the seller should disclose latent defects known to seller and not readily observable

a. Exception: expert knowledge does not have to be disclosed

b. HYPO: Jane is in NJ where nondisclosure (keeping silent) is not okay.  If Jane was an engineer who received professional education and Jane was using her expertise to see if there was oil on a land parcel Jon might buy, Jane is not required to divulge their expert knowledge
C.  DO FALSE STATEMENTS OF OPINIONS = DISHONESTY?
1.   MOST courts will say that false statements of opinion are NOT misrepresentations
a. Ex. “Beautiful home, should be able to re-sell for $1 mil in next 6 months.”
2.   EXCEPTIONS: where court will say the statements are considered fact and not opinion
a. Fiduciary relationship between the parties

b. Artifice of Trick Employed ( can claim fraud

c. Parties do not deal at “arms length”

d. Representee does not have equal opportunity to be appraised of truth or falsity of the facts represented
3. PARTIAL STATEMENTS ( enough to constitute fraud

4. RELIANCE ON FRADULENT REPRESENTATION ( failure to use due diligence does not bar recovery (on that sole basis)


1. Usually the form is drafted by one party and the other is faced with either taking or leaving it
2. A form K widely used in a particular industry (Heningsen, all car dealers used same form)
3. Adhesion: Party with less power is “stuck to and imprisoned” by the terms of the contract
4. FALSE: idea that is always unconscionable
a. But, courts do scrutinize these extra carefully to see if it is unfair or unconscionable
b. “The use of an adhesion contract in itself does not establish disparity of bargaining power”

1.  Courts look to see if there is:
1. DISPARITY of bargaining power

2. PUBLIC POLICY in avoiding K is high
a. Public Policy: whatever is in the best interests of society

b. Courts should not enforce something that injures the public in some way
3. STATE STATUTES avoiding exculpatory agreements (NY adopted one)
a. But people in NY still put such clauses in hoping that people will think they are enforceable and not bring suit.
4. NOTICE: clause hidden so party couldn’t reasonably know what it was assenting to?
2.  CASES / EXAMPLES / HYPOS
1. O’Callaghan v. Waller & Beckwith Realty Co.- P fell while crossing courtyard.  Exculpatory clause in lease said landlord would not be liable for negligence.  Issue: is clause enforceable?  Dissent (Court’s opinion today): 
a. No free choice ( would have the same clause elsewhere
b. Inequality of bargaining power
c. Procedural and substantive unconscionability
d. Public policy: this is not a matter of private concern ( it affects thousands of tenants bound by such a provision
2. Person who left package in parcel room, got ticket with clause.  Parcel defense: ticket said “contract” right on it.  Court said: not so fast.  A reasonable person seeing this would only see the largest thing on the ticket, which gave a number.
· RULE:  if bailee wishes to limit liability it must at least show that it has
a. Given adequate notice of the K

b. And it has received assent 

· Two men go golfing and rent cart.  Men signed K for cart.  Buried in fine print read “we aren’t liable for any defect in cart”.  One man was injured.  Court said: even though it said “Contract” (1) the term was not clearly presented and (2) the men didn’t know they were assenting to the term
WARRANTIES
· Sale of Goods
· A breach of warranty = a breach of K
· Implied Warranties: U.C.C. attempts to protect purchasers by automatically implying two warranties into a K, even when there are no expressed warranties
1.  §2-314 Implied Warranty; Merchantability, Usage of Trade
a. Unless excluded or modified, a warranty that the goods shall be merchantable if implied in a K for their sale if the seller is a merchant with respect to goods of that kind

2. §2-315 Implied Warranty, Fitness for a Particular Purpose
a. When the seller at the time of the K has reason to know any particular purpose for which the goods are required and the buyer is relying on the seller’s skill or judgment to select or furnish suitable goods, there is unless excluded or modified under the next section an implied warranty that the goods shall be fit for such purpose
Expressed

1. IN WRITING ( written into the K
2. A K could contain any warranty at all, even a foolish one
a. Ex. Seller of a car could warranty that the car will go 100 miles on a gallon of gas
3.  §2-313


1.  Express warranties by the seller are created by (the goods shall conform to…)

1. Fact affirmation/promise by seller to buyer which relates to the goods and becomes part of the basis for the bargain

2. Description of the goods made part of the basis for the bargain

3. Sample/model made part of the basis of the bargain
2.  Seller does not need to use the words “guaranty” or “warranty” or have specific intention to make a warranty

Two automatically implied warranties under the UCC
1. MERCHANTABILITY §2-314

a. Products must be fungible (i.e. exchangeable. Apples w/ apples, not oranges)
b. Products must be wrapped correctly (can’t send 100 crackers and they get crushed because not packaged adequately)
2. FITNESS FOR PURPOSE §2-315

a. First, the seller must know the reason/purpose for the purchase

b. Second, the buyer must rely on the seller’s knowledge

How can these automatically implied warranties be excluded?

1. §2-316
a. To exclude/modify warranty of merchantability, language (oral or written) must mention the word “merchantability” and any writing must be conspicuous

b. To exclude/modify warranty for fitness the language must be in writing and must be conspicuous

i. Ex. “No warranties extend beyond description on face hereof”

ii. Ex. “Limits ALL implied warranties”

GENERAL RULE: if the words of an express warranty (merchantability) and a limitation in the warranty (ex. “no claim after 10 days””) conflict and cannot be made to work, then the express warranty wins over the limitation

§2-719: If K’s exclusive or limited remedy fails in its essential purpose, then remedy may still be sought.  This helps one side get remedy when seems improbable

§2-607: This gives buyer a reasonable time with which to notify the seller that the product breached the warranty (if not within reasonable time ( barred)

FORUM SELECTION CLAUSE (Carnival Cruise Line, sale in Washington, forum in Florida)

1. In this case, Supreme Court said that the clause was enforceable (unconscionability is discretionary)

a. Buyer said they had notice ( they read the clause

b. Buyer could not have consented before the tix were bought because they didn’t get the tix until weeks after they were purchased

c. Advantaged of forum selection clauses:

1. Lower tix prices

2. If had accident and 30 people from 30 states are hurt, company w/out clause would go bankrupt defending everywhere

ILLEGALITY
I.  Illegal K’s are not enforced because courts do not want to:

1. Help people accomplish illegal goals
2. Spend taxpayer’s $$ helping people accomplish illegal goals
3. Because citizens need to respect the judicial process, Courts hold the public respect of judicial system in highest regard and this demands that illegal K’s not be enforced

SPLIT IN COURTS ( SOME NEVER GIVE RESTITUTION AND OTHERS HAVE EXCEPTIONS
II. EXCEPTIONS
1. NON IN PARI DELICTO (in pari delicto = parties are equally at fault)
a. If the party seeking restitution is less at fault than the other party 

b. Ex: Men overseas during war bump into each other in NYC.  Restitution granted.  Rationale: man trying to save his family less at fault than other
c. Ex.  Professional bookmaker and amateur better.  Amateur sued the professional who was more at fault that himself and he got back what he lost (Kniffin doesn’t wholly agree with this idea

2. IN LOCUS POENITENTIAC

a. If I repent in time before illegal act takes place I may get restitution

II. CAN COME FROM TWO SEPERATE SOURCES:
1. STATUTE

a. Ex.  It is illegal to place bets standing on sidewalk in Times Square
2. NOT SPECIFICALLY PROHIBITED BY STATUTE BUT CLOSELY RELATED ( COURT WILL MAKE CONNECTION

a. Ex.  Bovart  court held we will not force buyer to pay $$ because even though business isn’t illegal the selling of equipment is (both parties knew products would be used for illegal purposes)
b. Courts look at remoteness of illegal activity to K.  In Bovart, there was a close connection
IV. CLEAN HANDS “He who seeks equity must do equity” (not illegal, but immoral)
1. Court has discretion in awarding an equitable remedy (ex. specific performance)
2. If you’ve been unethical in the past the court may not award you an equitable remedy ( unethical behavior must be related to the transaction
3. Discretionary.  Only for specific performance
V. NON-COMPETITION COVENANTS
1. General agreement in all states that they shouldn’t prevent a person from earning a living
2. Are enforceable in majority of states
3. Scrutinized by courts, looking not for “extreme unfairness standard, but the “reasonableness” standard from the perspective of:
a. Employer: who hires/trains individual has interest in protecting their investment
b. Employee: has an interest in earning a living
i. Ex. will enforcement of covenant prevent a doctor from working in the five boroughs of NYC? ( This would be unreasonable
c. Public Interest: will enforcement be contrary to the public interest
i. Ex. will enforcement of covenant prevent a small town from having a doctor ( This would be unreasonable
4. THREE MAJOR THINGS TO DECIDE IF COVENANT IS UNENFORCEABLE

1.  GEOGRAPHICAL: If too broad, not good

2.  TIME: if too long, not good

3.  SCOPE OF EMPLOYMENT ONE CANNOT DO: if too broad, no good

( If any of these are too broad the court may either

1. Modify  the K or

2. Refuse to enforce the K (courts would rather modify because closer to what the parties wanted at first)


1. MAJORITY: allow courts to rewrite a non competition agreement to make fair
2. MINORITY: allow courts to rewrite but also have “blue pencil rule” that only certain words can be crossed, nothing added, and must be grammatically correct
CONCLUSION:
A. To enforce a preliminary agreement (K) there must be:

1. INTENT: both parties must manifest intention to be bound by agreement

2. DEFINITE TERMS: Terms must be sufficiently definite to be enforced

1. Remedies for indefiniteness are the U.C.C. gap fillers

3. CONSIDERATION: must be given by both parties

4. If K is unenforceable and there has been part performance, then restitution (unless illegal K is not within exception)

5. Also check for defenses to soil the K
U.C.C. §2-207 “Battle of the Forms”

No ( Go to common law:

1. Mirror-Image Rule

2. Last-Shot Rule
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CONRACTS I


Professor Kniffin


Prepared By: Jane A. Black





ALWAYS ASK


Whether it is a sale of goods


Whether the Statute of Frauds applies


MERCHANT ( person in the business of buying or selling goods


UCC §2-207 is applicable when the terms of the acceptance do not match the terms of the offer





I. THREE PRINCIPLES OF CONTRACT LAW





II. DAMAGES





II. ARBITRATION





II. VALID CONTRACTS





II. CONSIDERATION





**COURTS ARE SPLIT**





COURTS ARE SPLIT ON TOKEN!





COURTS ARE SPLIT ON PAST PERFORMANCE!





COURTS ARE SPLIT ON NON-COMPETITION


CLAUSES AS BARGAINED-FOR-EXCHANGE!





III. ILLUSORY PROMISES





IV. SUBSTITUTES FOR CONSIDERATION





COURTS ARE SPLIT ON WHETHER TO ALLOW RESTITUTION FROM A 3rd PARTY!





A.  Restitution





B. RELIANCE





Courts are Split!





V.  MUTUAL ASSENT: Offer and Acceptance





C. OFFER








COURTS


ARE


SPLIT ON QUOTES AS OFFERS!





MIRROR IMAGE RULE


Under common law, the terms of acceptance must exactly match the terms of the offer.  If the terms do not match then the attempted acceptance is considered a counter-offer (start over again). 


Exception: U.C.C. §2-207 for the sale of goods





IRREVOCABLE OFFERS





BIDS TO GOVERNMENT AGENCIES


MAJORITY: If a construction bid is made to a government agency in the majority of cases, the bid is held BY STATUTE to be irrevocable once it has been opened.


ON TEST- remember to mention that some states do allow revocation, but they are in the minority





OPTION CONTRACTS—say “option situation”


An offeree pays consideration to have offer kept open for stated period of time


Ex: You want to buy a house and the seller makes an offer to you.  You aren’t sure if you want to buy it, but you don’t want anyone else to so you offer the seller $500 to keep the offer open to you for 5 days.





FIRM OFFERS – U.C.C. §2-205


An offer made by a merchant


Signed and in writing says the offer will be held open during


The time stated (If no time is stated than for a reasonable time ( three month limit)


Any such assurance on a form supplied by the offeree must be separately signed by the offeror (important to sign right next to that term because then they don’t have right to revoke).











Courts


Are


Split





COURTS ARE SPLIT ON FIRM OFFERS!





FIVE OTHER WAYS IN WHICH A TERMINATION OF AN OFFER CAN OCCUR





BY LAPSE OF THE OFFER


Expiration of the period within which an offer can be accepted


Offer self-destructs after a reasonable time if no time is given


Different reasonable times for perishable v. non-perishable goods





BY REVOCATION OF THE OFFER


Offeror can terminate an ordinary offer, at any time before it has been accepted, by revoking it


Slightest indication that offeror doesn’t want to be bound ( any hint he is less than 100% willing to be bound


Offeree must be notified of the revocation.  The notice may come from a reliable 3rd party.  Communication must be in similar was in which the offer was made


Two people are walking down the street.  One shouts “I revoke” ( contract can’t be made.  One shouts “I accept” ( contract is made





BY OFFEROR’S DEATH OR INCAPACITY


Kills the offer


But, contracts survive the death of either party





BY THE OFFEREE’S REJECTION


An act by the offeree which puts an end to the ordinary offer





REVOCATIONS OF GENERAL OFFERS IN NEWSPAPERS


Offeror is required to give notice of revocation similar to that given in the offer.


Example: advertisement published in paper for capture of Lincoln’s assassin.  A captured him but was told “while you were away we revoked offer in the same newspaper” ( Court ruled that offer was validly revoked.





D. ACCEPTANCE





Courts


Are


Split





MAILBOX RULE- RESTATEMENT SECOND §69 “Time when Acceptance Takes Effect”





Favors offeree.  May be harder on offeror because he doesn’t always know that a contract has been made


Applies only to acceptances sent first, not rejections





Unless offer provides otherwise an acceptance must be made in the manner and medium invited by the offer ( offeree’s method has to be at least as rapid and secure as offeror’s method


Without regard to whether it ever reached the offeror.  Acceptance is valid once it is dispatched.





When Mailbox Rule DOES NOT apply:


OPTION K ( acceptance is not operative until received by offeror


IRREVOCABLE OFFER ( acceptance is not operative until received by offeror.  Why? 


Policy:  Fairness to offeror, who counts on the irrevocable offer being on the table for a specified time


HYPO: Offer irrevocable until Nov 1.  Oct 31 offeree mails acceptance and arrives Nov 2.  Offer expired Nov 1





Courts are Split on whether to allow re-write of non-competition clauses





VI. PRE-CONTRACTUAL LIABILITY





VII. DEFINITENESS





VIII. STATUTE OF FRAUDS





COURTS ARE SPLIT ON PASSING THROUGH THEORY!





Courts


Are


Split





FOUR CATEGORIES OF SOF





COURTS ARE SPLIT ON ONE-YEAR PROVISION AND GETTING EXCUSED FROM THE CONTRACT!





Four Exceptions ( An oral K for the sale of goods is enforceable in the following 4 situations:





IX. POLICING THE BARGAIN a.k.a “preventing unfairness”





CAPACITY- K is not valid unless person without capacity disaffirms (i.e. infant, not adult). 


Policy: there is no mutual assent if person lacks capacity to know what he is doing


Person is unable to comprehend consequences of proposed action


Person is unable to act in a reasonable manner





COURTS ARE SPLIT ON WHETHER A LEGALLY EMANCIPATED MINOR CAN DISAFFIRM A K AS AN INFANT!





2. MENTAL INCAPACITY


The only person who can bring an action to disaffirm is the person claiming the mental incapacity or his agent


Unlike minors, mentally disabled must return EVERYTHING in the K








Cognitive Test is the traditional test, but on exam apply both rules to the person





3.  EXTREME UNFAIRNESS/UNCONSCIONABILITY


Unconscionability is EXTREME unfairness, more than just “unfair”


There are two kinds: Procedural and Substantial








SPLIT 


IN


COURTS





4.  OVERREACHING ( PRESSURES IN BARGAINING


Duress


Undue Influence








COURTS ARE SPLIT ON WHETHER THREATENING TO DO WHAT IS ONE’S LEGAL RIGHT TO DO CAN BE DURESS!








PRE-EXISTING DUTY RULE


Performance of a legal duty owed to promissory which is neither doubtful nor the subject of honest dispute is not consideration


There is no consideration if someone promises to do the same thing she is already obligated to do


Whenever you see this look for duress (because you can recover for both) and vice versa!





SPLIT 


IN


COURTS


ON


RESCISSION





SETTLEMENT AGREEMENTS (ACCORDS)





COURTS ARE SPLIT ON


RANGE OF SETTLEMENT





COURTS ARE SPLIT ON


SETTLEMENT


OFFERS!





COURTS ARE SPLIT ON


SETTLEMENT


OFFERS!





Concealment and Misrepresentation


What is the requirement that the law makes for disclosing facts in a bargaining context?


Fraud = concealment = misrepresentation





COURTS ARE SPLIT ON


SILENCE = DISHONESTY!





CONTRACTS OF ADHESION








IS IT FOR THE SALE OF GOODS?





U.C.C. Is there definite and seasonable acceptance?





Offeror can accept the terms


Offeror can reject the terms


Offeror’s conduct shows a contract exists (accepts delivery of the goods)





Additional





You have a contract





Are both parties merchants?





Additional terms are proposals that do not take effect unless agreed to





Different





Split in Courts on Illegal K’s and restitution





Additional Terms come in unless taken out (then treated as proposal) by one of the things in Subsection 2:


Does original offer limit additional terms?





Do additional terms materially alter K?





Are additional terms objected to within a reasonable time?





Additional terms become part of the K! 





Three Views:





(MAJORITY) KNOCK OUT DOCTRINE: different terms cancel out and replace with gap-fillers





Treat the different terms as if they were additional and go to 2-207 (2)





Replace different terms with offeror’s 








Is it a 2-207 counter offer? (terms are expressly conditional upon offeror accepting new terms)





Go to 2-207(3) ( only terms agreed to in writing will hold





WHAT IF OFFEREE CHANGES HIS MIND?


Acceptance sent first, then rejection sent


Mailbox Rule still applies unless					


Rejection arrives first and


Rejection is relied upon





2.  Rejection sent first, then acceptance sent (Mailbox doesn’t apply).  Whichever arrives first prevails


3.  COMMON LAW: whatever arrives first prevails


HYPO 1: 								HYPO 2:


Day 1:  J sends offer to B via U.S. Mail					Day 1:  J sends offer to B via U.S. mail


Day 2:  B gets the offer 							Day 2:  B receives offer


Day 3:  B sends acceptance to J						Day 3:  B sends rejection


Day 4:  B changes his mind and sends rejection to J			Day 4:  B sends acceptance


Day 5:  J receives the rejection first					Day 5:  J receives rejection


Day 6:  J received the acceptance second				Day 6:  J receives acceptance


If there was reliance on the rejection, rejection governs		( Mailbox doesn’t apply because rejection was sent 


If there wasn’t reliance, acceptance governs because it		first, so whatever arrived first governs.  Rejection 


was sent first, Mail Box rule applies, and you have a K		arrived first so it prevails
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