I CHAPTER I: BASES FOR ENFORCING PROMISES
II The Meaning of “Enforce”

A. Contract: a promise, or a set of promises, for the breach of which the law gives a remedy, or the performance of which the law somehow recognizes as a duty

B. Objectives of Contact Enforcement
1. Relief of promises to redress breach and not punishment of promisors to compel performance

2. Relief granted to the aggrieved promisee should generally protect the promisee’s expectation by attempting to put the party in the position they would have been if the K had been carried out.
C. Types of Enforcement
1. Specific Performance: Where money would not be an adequate remedy.

(i) a court order, under contempt of court contract must be carried out as stated---or jail time.

(ii) Exceptional cases only

2. Expectation Damages: as if the K had been carried out.
(i) DAMAGES = GAINS PREVENTED – COSTS AVOIDED
a. Gains prevented: market value of what the D promised to do.

b. Costs avoided: what the plaintiff would have paid if the K was carried out

(ii) When gains prevented becomes speculative expectation damages is not an effective remedy.
3. Reliance Damages: put the P in his previous position

(i) “out of pocket” remedy

(ii) damages reimburse the P for his act of reliance

4. Restitution Damages: reimburse P for money that went into the D’s pockets

(i) “unjust enrichment” remedy

(ii) most limited remedy of the three

5. Nominal Damages: declaration of the P’s rights

(i) P proves a breach of K but fails to prove damages

6. VALUE TO P: Expectation(Reliance(Restitution

D. Punitive Damages?: punitive damages are a means for deterrence, public policy wants to encourage K formation.  K breach is not a moral wrong, sometimes promotes efficiency
1. Exception: where a tort is present

III Consideration as a Basis for Enforcement

A. Fundamentals of Consideration
1. Consideration: the price the promisee paid for the promise
2. History
(i) Covenant: enforce K’s under seal.
a. No bargain required
b. Rationale: 
Evidentiary: providing trustworthy evidence of the existence and terms of the contract in the event of controversy
Cautionay: bringing home to the parties the significance of their acts
(ii) Debt: enforce unsealed promises repay a sum of money
a. Rationale: the promisor’s obligation was considered to rest upon receipt of a benefit from the promisee
b. inspired the concept that there must be a benefit to the promisor
(iii) Assumpsit: cases in which the promisee sought to recover damages for physical injury to person or property on the basis of a consensual undertaking.
a. Rationale: remedy misfeasance—the promisor, having undertaken (assumpsit) to do something, had done it in a manner inconsistent with that undertaking to the detriment of the promisee
b. Extended to nonfeasance: provide a remedy when the promisee incurred a detriment in reliance on the promise
c. inspired the concept that there must be a detriment to the promisee
(iv) Bargain: enforce exchanges of promises
a. Rationale: a party that had given only a promise in exchange for the other’s promise had incurred a detriment by having its freedom of action fettered.
3. Requirements for “good” consideration: 
(i) Promisee must suffer a legal detriment
a. Must either do or promise to do something that she is not legally obligated to do, or
b.  she must refrain from doing or promise to refrain from doing something she has a legal right to do
e.g. refraining from filing a lawsuit is good consideration, even if the claim is not good, if forbearance is made in good faith
(ii) Detriment must induce the promise: at least part of the promisor’s motive in making the promise must be that he wishes to exchange his promise for the promisee’s detriment.
(iii) Promise must induce the detriment: promisee must suffer his detriment at least in part because of the promise.
BUT NOT 

(iv) Adequacy or fariness: courts will not consider the adequacy of the consideration, whether it is fair
a. As long as the promisee suffers some detriment, no matter how small, the court will not find consideration lacking merely because what the promisee have up was of much less value than what he received.
b. §79(b): If the requirement of consideration is met, there is no additional requirement of…..equivalence in the values exchanged.”
c. Exception:
Peppercorns: mere pretense is not consideration, the consideration must be bargained for                                (in consideration of $1 paid I give you my car)---does not matter that the parties state it was induced
IV The Requirement of Exchange: Action in the Past 
A. Past Consideration

1. General rule: unbargained for detriment is not good consideration for a promise.
2. Redrafting the promise to make it enforceable: the requirement of consideration will be met if, in addition to the past services, the employer bargains for some future performance or for a return promise.
(i) Rationale: the future consideration is valid then for the entire promise
a. Mixed Motives: it doesn’t matter that some of the promises were rendered as a gratuity and some in exchange for the promise.
3. Exception to Bargained for Exchange:

(i)  Moral Obligation:
a. Pre-existing debt: a promise to pay a debt barred by the SOL.  Although no longer a legal obligation to pay the debt, the debtor might be thought to have a moral obligation to do so.  Since the action is based on the new promise, rather than on the barred debt, recovery is limited to the conditions of that promise.    §§ 82 & 83 
b. Restitution: if one party has been unjustly enriched the law imposes an obligation.
(ii) Statute:

a. NY GOL §5-1105: “A promise in writing and signed by the promisor or by his agent shall not be denied effect as a valid contractual obligation on the ground that consideration for the promise is past or executed:
 if the consideration is expressed in the writing and
 is proved to have been given or performed and
 would be valid consideration but for the time when it was given or perfomed.”
V The Requirement of Bargain
A. Generally: something is said to be bargained for “if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise.”(Restatement §71).
1. Exception: a promise that is illusory on its face is rendered enforceable with performance 

B. Conditional Gratuitous Promise: sometimes the promisee undergoes a detriment, and there is a lack of consideration for the promise only because of a lack of bargain.
1. Bargain test: Did the promisor’s promise seek the detriment or was it merely a necessary pre-condition..

(i) Kirsey v. Kirsey: the sister-in-law relocation was merely a pre-condition to the actual gift of land, it was not bargained for and did not bind the K.

(ii) You tell a homeless man if you go to the clothing store around the corner I will buy you a suit.  The detriment incurred in walking around the street a pre-condition of the gift and not a detriment that the promise was seeking.
C. Consideration doctrine not applicable to executed gifts: it is only the excecutory promise to make a gift that is unenforceable for lack of consideration.  Once the promise to make a gift has been executed it cannot be rescinded for a lack of consideration.
D. Reward cases: 
1. Unilateral K: the promisor is given the promisee a power to enter into an enforceable contract.
2. Bargain required: the promise must induce the performance.  So if a plaintiff who finds the dog did not know of the reward , he is not entitled to collect.

(i) NY: you can release the dog, recapture him and then claim the reward saying the promise induced the performance, capture.
E. At Will Employment Contracts
1. Normally: a promise of continued employment is given by the employer in exchange for the employee’s promise not to compete
(i) Bargain test: it is difficult to determine if the forbearance by the employee is actually induced by the promise.

(ii) Enforceable in some courts: courts will depart from the traditional requirement that the consideration be given in exchange for the promise and hold that the employee’s promise is enforceable

a. Rationale
Courts are unwilling to inquire into the promisee’s motive for an action.

A promise by the employer, which is illusory on its face since the employer could fire the employee at anytime, becomes enforceable with performance if he actually does keep the employee on for a reasonable time.
VI Promises as Consideration
A. Generally: consideration for a promise could be found in a return promise, even if not even partly preformed
1. Bilateral: each party makes a promise: the offeror makes the promise contained in the offer, and the offeree makes a promise in return as acceptance

2. Unilateral: only one party makes a promise: the offeror makes the promise contained in the offer, and the offeree renders some performance as acceptance

B. What Constitutes a Promise in a bilateral K?
1. Generally: “a promise which is bargained for is consideration if, but only if, the promised performance would be consideration.” §75
2. Illusory Promises: arises because the promise appears to be conditional on an event within the promisor’s control.
(i) Exception: if a promisor performs their illusory promise it becomes good consideration.
3. Cf. Conditional Promise:  is conditional on an event that is beyond the promisor’s control and that can therefore be consideration.
(i) Satisfaction Contracts: 
i. the satisfaction is related to the performance and not the contract, and
ii.  the criterion is one of good faith
b. Acceptable Standards
Reasonable Man: (Objective): the condition calls for satisfaction as to commercial value or quality, operative fitness, or mechanical utility
Judgment: the promisor’s determination that he is not satisfied, when made in good faith, has been held to be a defense to an action on the contract.
C. Contracts For the Sale of Goods
(i) Article I: universal definitional section.
(ii) Article II: deals with the sale of goods
a. 1-203
no legal duty to bargain in good faith, but once contract is made imposes good faith in its enforcement and performance
“good faith”: honesty in fact. 1-201(19).
2. Output and Requirements K’s: as long as the requirements are made in good faith a requirements contract has the requisite consideration to make the agreement binding.
(i) Output K: one under which the seller agrees to sell and the buyer agrees to buy all the goods of a particular kind that the seller may produce in its business
a. Source: assures the buyer of a source
(ii) Requirements K: one under which the seller agrees to sell and the buyer agrees to buy all of the goods of a particular kind that the buyer may require  in its business.
Outlet: assures the seller of an outlet.
(iii) §2-306: “A term which measures the quantity by the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in good faith, except that no quantity unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise comparable prior output or requirement may be tendered or demanded.”

a. Rationale: if the parties operate in good faith their outputs or requirements will be reasonably foreseeable, making the contract both definite and providing good consideration.
(iv) No speculation allowed: when a change in the market price make its highly advantageous to the buyer or seller he will be prohibited from taking advantage of that price change by his duty to purchase or sell in good faith.Reliance as a Basis for Enforcement
VII Reliance as a basis for enforcement
A. Promissory Estoppel: “A promise: which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.  The remedy granted for breach may be limited as justice requires.” Restatement §90
1. Requirements:

(i) Promise: a claimants first step is establishing liability under reliance is to show that there was a promise.
(ii) Reliance must be reasonable: the promisor must have had reason to expect the reliance that occurred, although the promisor may not have sought it
(iii) Actual Reliance: there must have been actual reliance on the promise.  Since the reliance must have been induced by the promise, it cannot consist of action or forbearance that would have occurred in any event.
(iv) Injustice can be avoided only through enforcement: reliance must be reasonable and foreseeable.
2. Remedy: even if the requirements of enforceability are met, recover “may be limited as justice requires
(i) Reliance Damages:  the cost to the promise of the detriment that the promisee incurred in reliance on the promise
(ii) Expectation Damages: used in some cases
a. Reliance Damages Speculative: when the reliance damages are difficult to measure, court will use expectation measure
b. Bad faith: will encourage the court to use the more generous expectation measure of damages
c. Disparity: to the extent that there is a disparity between an expectation interest of large value and a reliance interest of small value, a court will tend to favor the later.
3. Traditional Categories: 

(i) Charitable Subscriptions:   “A Charitable Subscription or a marriage settlement is binding under [§90(2)] without proof that the promise induced action or forebearance.
(ii) Promise to Convey Land: cases involving promises to convey land on which the promisee had relied by moving onto to land and making improvements.
(iii) Promises Coupled With Gratuitous Bailments: cases in which a bailor sought to enforce a promise made by the bailee in connection with a gratuitous bailment.
(iv) Promises Within the Family: because bargained-for exchange is out of place in a family setting, promisors within a family may not actually bargain for something in return.
VIII Restitution as an Alternative Basis for Recovery

A. Generally: a “person who has been unjustly enriched at the expense of another is required to make restitution.”  
1. Contract Implied in Law: recovery is based not on a promise but on a principle of preventing unjust enrichment.  The law implies a contract to prevent the unjust enrichment.
2. Exceptions
(i) Officiousness: recovery is denied for benefits officiously conferred so that one will not have to pay for something forced upon one against one’s will.
a. If someone paints your house when you are away on vacation then there is no recovery.
However, if someone is painting your house by mistake and you are aware they are there and say nothing, they can recover.
(ii) Gratuitously: recovery in restitution will be denied if the benefit was conferred “gratuitously,” without expectation of compensation.
a. Aid in a disaster: If someone’s life is imperiled by a disaster and you give relief you are not entitled to recover.
However, you may be able to recover if the services are excessively burdensome.
b. Husband and Wife: there is a rebuttable presumption of a gratuity. 
c. Third-party default: a person who has conferred a benefit upon another as the performance of a contract with a third person is not entitled to restitution from the other merely because of the failure of performance by the third person.

a subcontractor whose contractor defaults can not go after the owner.
(iii) Measurable: a claimant must show that the benefit conferred is measurable.
3. Remedy:

(i) Quantum Meruit: the plaintiff can recover for the value that has been conferred upon the owner.
(ii) Case of Repairs: recovery is limited to the lesser of the net enrichment and the costs avoided (what it would have cost D to pay for the services on the open market).
(iii) Emergency Care: the market value of the services, since the recovery will be the lesser of the net enrichment (the cost of life) and the costs avoided (the services of the professional).
IX Reforming the Doctrine of Consideration

A. Writing as a substitute for consideration or reliance

1.  NY GOL §1105: A promise in writing and signed by the promisor or by his agent shall not be denied effects as a valid contractual obligation on the ground that consideration for the promise is part or executed, if the consideration is expressed in writing and is proved to have been given or performed and would be valid consideration but for the time when it was given or preformed.
CHAPTER II: THE BARGAINING PROCESS

X The Nature of Assent
A. How does the court decide that there has been a mutual assent to the agreement?
1. Objective Theory of Asset: if one party’s actions judged the standard of a reasonable person  manifested to the other party an intention to agree, the real but unexpressed state of the first party’s mind is irrelevant.
(i) Exception: one may avoid liability by showing a lack of intent to engage in the actions that manifested assent.
a. Fraud: induced to sign a document that you were told had no legal effect.
b. Compulsion: you were forced to sign against your will
2. Question of Law: though a person’s intent when they make an objective expression is a matter of fact, it is treated as a question of law
(i) Not sent to the jury
3. Statements Made by Doctors to Patients
(i) Optimistic Statements: The law considers these as expressions of opinion or predictions, reluctant to find an intent to be bound by the promise.
a. Exception: I guarantee to make a 100% healthy hand.
4. Statements between husband and wife: presumption is that legal agreement was not intended.
XI The Offer

A. What is an offer? 
1. Generally: an unequivocal and final expression of commitment, whereby the promisor reserves no further consideration for himself.
(i) Restatement §24: “An offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.”
2. Form: it may be made by spoken or written words or by other conduct.
(i) it must be an act that leads the offeree to reasonably believe that a power to create a contract has been conferred upon him.
(ii) Express: a contract that result from words
(iii) Implied in fact: a contract that results from the conduct of the parties
a. Cf. Implied in Law: Where there is no mutual assent and the law imposes a contract to provide a remedy for unjust enrichment.
3. Offer must reach the offeree: an offer is not effective until it reaches the offeree.  Consideration requires a bargain, so that the acceptance must be in response to the offer.
4. Reluctance to Find an Offer: there is a relunctance on the part of the courts to characterize a proposal as an offer.

(i) Rationale: court reluctant to holding the maker of the proposal to expectation damages.
5. How do courts differentiate an offer from an “invitation to make an offer?: 
(i) Detailed: The fact that a proposal is very detailed suggests that it is an offer.  While the omission of many terms suggests that it is not
(ii) Context: was the proposal made out of the blue?
(iii) Reservation of a Right of Acceptance: the insertion into a proposal of a clause that reserves to its maker the power to close the deal is a compelling indication that the proposal is not an offer.
a. “Upon approval of the home office….”
(iv) Failure to Limit Quantity: will not normally be considered an offer if such an interpretation would expose its maker to the risk of liability for performance far beyond the maker’s means.
a. The buyer’s acceptance makes explicit an implied element of the agreement.
b. Qualified limit: the risk disappears if the proposal specifies a range or an upper limit and gives the recipient that power to make a selection within it.

(v) Failure to limit recipients: when a proposal for a limited quantity has been sent to more persons than its maker could accommodate it is generally held not be an offer
a. Proposals made to public: the seller make a proposal in an advertisement could not accommodate the entire public, thus advertisements are generally held not to be offers.
Exception: 

i. if the ad is expressly qualified by saying “first come first served”.
ii. if the very nature of the proposal restricts it’s maker potential liability, since only a limited number of people can accept
· “Lost Dog” or “Wanted” poster.
(vi) Offers made to one party: the courts are more likely to strictly interpret a proposal that has been made to one party as an offer.
(vii) Auctions: 
a. UCC 2-328(2): There is no contract until the auctioneer accepts by “the fall of the hammer or in other customary manner.”
b. With Reserve: the auctioneer is interpreted as entertaining offers in the form of bids, not making offers
i. Nature of bids: each bid is an offer that the auctioneer can accept or reject
c. Without Reserve: the “putting up”, of an item for bids amounts to a commitment, irrevocable for a reasonable time once the auctioneer calls for bids, to sell the item to the highest bidder
XII The Acceptance

A. Who can accept the offer?: 
1. General Rule: the offer can only be accepted by the person upon whom the offeror has conferred a power to accept.
(i) Offeree is bought out: cannot be accepted by one who has bought out the offeree and taken over the offeree’s very business.
(ii) Death of Offeree: If the offeree dies or becomes incapacitated, the offer is terminated because it can no longer be accepted.
(iii) Transfer: absent provisions to the contrary in the offer itself, an offer is not transferable
B. What is an effective acceptance?:
1. Offeror is the Master of the Offer: since the offeror confers on the offeree the power of acceptance, the offeror has control over the scope of that power and over how it can be exercised.
(i) Acceptance as Consideration: it is the offeree’s acceptance that furnishes the consideration for the promise embodied in the offer.  That consideration must have been sought by the offeror in exchange for the offeror’s promise
2. Bilateral Contract: the offer is seeking as acceptance a return promise.
(i) Implied: the fact that an offer invites a promise as consideration does not mean that consideration must be in words, can be implied from the conduct of the party—a head nod.
(ii) Performance: in some instances performance or even preparing for performance may
(iii)  as effectively indicated a commitment to finish as a promise in words.
3. Unilateral: the offer is seeking performance as consideration.
(i) Cannot accept: by promising the performance or by rendering a performance that does not conform to all the terms of the offer.
4. Either/Or: it will often be the case that the offeror does not make clear whether acceptance is to occur through a promise or through performance.  Unclear is offeror seeks a unilateral or a bilateral K.
(i) §32 In this ambiguous situation the offer “is interpreted as inviting the offeree to accept either by promising to perform what the offer requests or by rendering the performance, as the offeree chooses.”
C. Silence Not Ordinarily Acceptance: “Quitacit consetire non videtum”
1. General Rule: a promise will not be inferred from the offeree’s mere inaction.
(i) Exceptions

a. Reliance: by the offeror, although not of itself sufficient, is a significant factor
b. Prior Dealings: if prior dealings make it reasonable for the offeree to notify the offeror if the offeror does not intend to accept §69(1)(c)
c. Failure to return property: see below.
2. Implied-in-Fact: if there are additional circumstances, however , a promise may be inferred resulting in a contract that is sometimes described as “implied-in-fact”.
a. Exercise of dominion: offeree exercises dominion over the goods by acting inconsistently with the offeror’s ownership, the offeree is taken to have accepted the offer and is bound to pay the price. (If you accept goods from a seller .)                  §§ 69(2);2-606(1)(c)
b. Services: an offeree that takes the benefit of offered services, has a reasonable time to reject them and reason to know that they were offered with the expectation of compensation.§69(1)(a)
3. Mandatory Rule: even as the master of the offer, the offeror is powerless to alter the rule.  
a. Express Provision: the seller cannot turn the buyer’s silence into acceptance by adding to the offer, “If I don not hear from you in a week, I will take it that you have accepted my offer.”
D. When must the offeree give notice of acceptance?

1. Offeror is the master of the notice: the offeror can indicate whatever acceptance he wants.  So if the offeror stipulates a specific form of acceptance the offeror must follow it.
2. Notice of Acceptance is for the benefit of the offeror: may dispense or waive any requirement of notice

a. This is often the case when an offer is made on a form furnished by the offeree

i. International Filter Co. Conroe Gin, Ice & Light Co. the seller’s form provided that, after signature by the buyer, it “becomes a contract when…approved by an executive officer” of the seller at his home office.
3. Unilateral Contracts: the offeree must ordinarily notify the offeror within a reasonable time that the offer has been accepted if the offeree has reason to believe that the offeror will not learn of the acceptance without notice.       §54;2-206(2)
(i) Guaranty Cases: if the offeror is accepted, the guarantor will want to take account of the resulting liability in planning for the future.  If the offeree has reason to know that the offeror is not likely to learn of the acceptance without notice, notice is required

a. Ross v. Lebermen
(ii) Expressly or Impliedly Dispensing With Notice: sometimes an offer that invites performance expressly dispenses with notice, or it is apparent from the circumstances that acceptance of the offer does not require notice.
a. Carlill v. Carbolic Smoke Ball Co.: the court reasoned that the company could not have wanted notices from all those who accepted the offer in its ad. by using the smoke ball
4. Bilateral Contracts: Where the offeror invites acceptance by a promise rather than by performance, it is commonly said that the offeree must take appropriate steps to let the offeror know of acceptance
(i) Express Promise: if the promise is in words, it is understood that communication of those words to the offeror is a necessary part of acceptance itself, so that there is no occasion for a further requirement of notice.
(ii) Promise Implied From Conduct: acceptance may be in the form of actions if these fairly indicate to the offeror that the offeree intends to enter into a K.
a. Exception: if it would not reasonably come to the offeror’s attention the offeree is usually expected to give notice of acceptance or of the conduct amounting to acceptance 
i. §2-206: Where the beginning of a requested performance is a reasonable mode of acceptance an offeror who is not notified of acceptance within a reasonable time may treat the offer as having lapsed before acceptance.”
(iii) Notice by Conduct:  performance will suffice as notice if the offeree has reason to believe that the performance will come to the attention of the offeror as quickly as a separate notice would. §54(2)(b)
5. Reasonable Care: Whether the offer invites acceptance by a promise or by performance, the prevailing view is that if notice is required, it is enough if the offeree exercises reasonable care to let the offeror know of the acceptance
(i) Even if the offeror never learns of it
E. What if the offeree fails to give notice?

1. General Rule: the offeror need not show that the failure caused any loss, regardless of loss he is not bound.
(i) Rationale: there is a contract before notice, but the offeror’s duty under that contract is discharged if notice is not given within a reasonable time.
XIII Termination of the Power of Acceptance

1. Lapse of the offer

2. By its revocation

3. By the offeror’s death or incapacity

4. By the offeree’s rejection
A. Lapse of the Offer: the time limit on the offeree’s power of acceptance.
1. Offeror is Master of the Contracts Shelf Life: 
(i) Express time limit: the offeror may limit the period during which the offer is effective simply by so providing.

2. Reasonable time: if the offeror fails to specify a period it lapses after a “reasonable” time, question of fact for jury.
(i) Factors to consider:
a. Offers made to the general public: when the public is not longer under the sway of the offer it will be said to lapse.
i. Loring v. City of Boston
b. Subject Matter of the Contract: 
i. Speculative: for the sale of something that undergoes rapid fluctuations in price, the reasonable time will be relatively short.

· Cf. Land: the reasonable time will be relatively long.
c. Course of dealing or usage: industry custom 

i. say an industry standard that says the offeree must notify the offeror within thirty days.

d. Method of Transmission: the method used to transmit the offer is considered.

i. Oral Offer: is generally held to extend to the end of the conversation.

· Exception If the circumstances or words show that the offer survived the conversation.

ii. Offer Made by Mail: if the offer is made by mail, the Restatement Second takes the position that an acceptance is, as a general rule, timely if it is mailed the same day the offer is received.

· Offer deemed made: on receipt by offeree, not mail date.

3. Delay of offer: an offer in transit does not extend the time during which the offeree can accept if the offeree knows or has reason to know, as from the postmark or the date, of the delay.

(i) Cf. If the delay is due to the fault of the offeror or the means of transmission adopted by the offeror, and the offeree neither knows nor has reason to know of it, the time is extended.

B. Revocation: something the offeror does to end the offer.
1. Rule of revocability: fundamental tenet of the common law that an offer is generally freely revocable and can be countermanded by the offeror at any time before it has been accepted by the offeree.

(i) Rationale: the courts have an aversion to allowing one party to speculate at the expense of the other.  If the offeror were not free to revoke the offer, the offeror would be bound but the offeree would not be bound, and the offeree could speculate as to price.
2. Effective on Receipt: the revocation is not effective until it is received by the offeree. 
(i) Indirect Communication OK: a revocation does not have to be communicated directly from the offeror to the offeree.  Enough that the offeree receives reliable information that the offeror has changed his mind.

3. General Offers: such as the “Wanted for Arson” poster, can only be revoked using the same degree of publicity by which the offer was made.
C. Irrevocable Offers:
1. Option Contracts: a offer can be made irrevocable through:
(i) Consideration: consideration can be exchanged for an irrevocable offer.
(ii) Restatement Second: the recitation of a peppercorn given in exchange for the irrevocable offer is sufficient consideration.
i. §87(1)(a): a written and signed option contract can be formed without the actual giving of consideration as long as it “recites a purported consideration for the making of the irrevocable offer.-must be recited or revocable 
2. “firm offers” under UCC & NY GOL
(i) §2-205: an offer by a merchant to buy or sell goods is irrevocable, even though there is neither consideration nor a recital that consideration has been paid, if the offer meets two conditions
a. it is signed, and

b. it given explicit instructions that the offer will be keep open.

i. if no express time period: the option will be left open for a reasonable time

ii. three month limit: offer cannot be made irrevocable for longer than three months.
(ii) NY GOL §5-1109:  same basic language as the UCC except it applies to non-merchants.  Removes the requirement under common law of a recital.
3. Reliance/Promissory Estoppel
(i) Past Performance or detrimental reliance: by the offeree may render the offer temporarily irrevocable.

INCLUDE EXAMPLES
D. Death of an Offeror: 

1. Generally: an offeree’s power of acceptance is terminated if the offeror dies before the offer has been accepted, regardless of whether the offeree has notice of the death.

a. Incapacity: by adjudication or by the appointment of a guardian, has the same effect as the offeror’s death.
(i) Option K’s: if the offer is an option K the offeree’s power to accept is not terminated by the death or incapacity of either party.  Thus if the offeror dies before acceptance, the offeree can by accepting bind the offeror’s estate; similarly, if the offeree dies before accepting his estate may choose to exercise the option.
2. At odds with the objective theory of assent: a relic of the old requirement that a meeting of the minds must take place.
E. Rejection: the rejection of an offer by the offeree terminates the power of acceptance so that the offeree cannot thereafter accept the offer.
1. The “Mirror Image” Rule: the common law doctrine insists that an acceptance must be on the terms proposed by the offer without the slightest variation.  Anything else is a rejection of the original offer, and acts as a counter-offer.
(i) Rationale: the offeror, “as master of the offer,” enjoys freedom from contract except on the offeror’s own terms.  Good for tailor made transactions, one to one negotiations.
(ii) Criticism: 
a. Fails in mass transactions with printed forms, impracticable to have mirrored terms.
b. Provides a loophole for people who want to get out of their contract
(iii) Exceptions

a. A court may decide that what seemed to be an additional or different term in the acceptance was an “implied” term in the offer.
i. Fairmount Glass, “strictly first-quality goods”
2. Making a counteroffer without rejecting the original offer: 

“Keeping your offer under advisement, I am will to offer you $9,000”
3. The Battle of the Forms: Opening Skirmish

(i) Exchange of standard forms: under the common law, where parties exchanged written proposals, the law gave unwarranted advantage to the party who fired the “the last shot”, the party who sent the last written proposal.
a. Rationale: when a contract would come into existence at performance the last proposal sent, being a counteroffer, would be deemed accepted
4. Rejection of an Irrevocable Offer: rejection does not kill an irrevocable offer
(i) What about reliance?: where the rejection is flat and unambiguous the holder of the option may be estopped from claiming a right to accept.
II When does acceptance become effective?
A. Mailbox Rule: Contracts by Correspondence: the assumption is that dispatch of the acceptance is the crucial point at which the contract is made—after which the offeror’s power to revoke is terminated:
(i) Expressly seek receipt: the offeror, being master of the offer, can expressly seek receipt as the mode of acceptance.
(ii) Acceptance must be invited: even if the offer is silent, an acceptance is not effective on dispatch unless, it is “made in a manner and by a medium invited by” the offer.
a. Unless expressly stated: dispatch using the same medium through which the offer was made is an invited manner of acceptance.
b. Not invited: effective on receipt
2. Overtaking Rejection: occurs when a letter or acceptance is dispatched, followed by a letter of rejection, and the rejection is received by the offeror before the rejection.
(i) Binding Contract: the contract becomes binding at the dispatch of the acceptance.
a. Reliance: if the offeror has changed his position upon the rejection the offeree will be estopped from enforcing the contract.
3. Overtaking Acceptance: when a rejection is dispatched follow by an acceptance and the acceptance is received by the offeror before the rejection.
(i) Rejection Ineffective: power to accept ends on the offeror’s receipt of the rejection, so that the offeror is here bound.
a. Rejection arrives first: here the rejection is effective and the acceptance is a counteroffer.
4. A Tie: if there is an ambiguity
(i) Tie goes to the rejection: acceptances must be ambiguous
a. Rationale: the law is careful to respect the right of freedom from contract. 
5. Risks of Transmission: once the acceptance has been dispatched the offeror bears the risks of transmission, without regard to reliance.  So if an acceptance is lost in the mail the contract is still binding.
(i) Rationale: puts the risks of transmission on the party who is able to specify that the acceptance is effective upon receipt.
(ii) Seeks Response in a reasonable time: here the language of offer is conditional on receipt of acceptance.
6. Applies to Acceptance By Promise, Not Performance: a promise that seeks performance, say payment of $100 by check, is effective upon receipt.
7. Acceptance of Option K: the acceptance of an option K is effective upon receipt by the offeror.
B. The Battle of the Forms and the Uniform Commercial Code

1. Problems with the Common Law’s Mirror-image rule: breaks down in modern day negotiations for the sale of goods
2. Disputes Arising from the Mirror-Rule: 

(i) Parties can seized of a divergence on their respective forms to find a way out of the contract
(ii) If parties began performance and a dispute arises, it becomes necessary to determine the terms of the contract.  
a. Common law favors the seller: The mirror-image rule will honor the last shot fired, normally the “confirmation of sale” form of the seller.
3. §2-207(1): A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly conditional on assent to the additional or different terms.
(i)  “Seasonal”: still requires the reasonable period of acceptance found in the common law.
(ii) “expressly conditional”: the offeree can state a counteroffer, but must state it expressly.  It must be clear that the offeree if unwilling to continue with the transaction unless the terms are accepted by the offeror.
(iii) If found not to be a contract: they can part ways or their conduct can give rise to a contract, §2-207(3)
4. Resolving the disputes under the mirror-image rule: 
(i) Parties use a discrepancy in terms to avoid a contract:

a. Valid acceptance: even though the acceptance or confirmation contains different or additional terms then the offer or acceptance, there is still a valid contract.  The terms of which are determined by §2-207(2).
(ii) If there is a discrepancy in terms, what terms control:
a. Power shifts to the offeror/buyer: the contract is now on the offeror’s terms.  The additional terms are merely new offers by the original offeree to modify the contract thus formed.  The first offer is likely to be the buyer’s purchase order.
b. “Additional to or different”: covers cases where
i. the acceptance contains a term omitted in the offer
ii. the acceptance omits a term contained in the offer
iii. the acceptance and the offer contain conflicting terms
c. Materially alter: terms whose inclusion would result in “surprise or hardship if incorporated without express awareness by the other party.”
d. Additional terms, that do not “materially alter” the contract may become part of the K: since the additional terms are considered proposal for addition to the contract, the offeror may choose to accept them by remaining silent.
UNLESS
i. The terms materially alter the K: then §2-207(1) holds the offeree to a K on the offeror’s terms and 2-207(2) does not make the offeror’s silence an acceptance of the added terms, the offeror must explicitly assent to the terms.
ii. Notification of objection to them has already been given or is given within a reasonable time after notice of them is recived

iii. The offeror expressly limits acceptance to the terms of the offer.
5. Different Terms

(i) Three Opinions on how to treat such terms:

a. Majority: the conflicting terms drop out and are replaced with default terms from the Code
i. Benefits: gets rid of the self serving rules and applies neutral terms.
ii. Criticism: removes some of the offeror’s power as master of the offer.
b. Alternative Minority: treat different terms like we treat additional terms, they become proposals.
i. Criticism: how can different terms not materially alter the contract
c. Minority: the offeree’s discrepant terms drop out and the offeror’s become part of the contract.
6. “the offer expressly limits the acceptance to the terms of the offer”: the offeror can remove the concession to the offeree, for if “the offer expressly limits the acceptance to the terms of the offer” the offeror’s silence will not be acceptance of even an immaterial term. 2-207(2)(a)
(i) “Notification of objection”: even the offeror who does not take advantage of the provision can still prevent incorporation of a term by giving notice of objection to it.
7. Can’t alter dickered terms:

(i) Quantity and Price: an acceptance that varies terms that are usually subject to bargaining, is not considered an “expression of acceptance” even if the offeree uses the term accept.
8. Acceptance Expressly Made Conditional: when the offeree employs an “acceptance…expressly made conditional on assent to the additional or different terms”, it operates not as an acceptance but as a counteroffer.

(i) Does not get benefit of ‘last shot’: the offeree has not succeeded in getting a contract on his own terms only in avoiding a contract on the offeror’s terms.
a. What terms control: the parties are bound instead to a contract consisting of terms common to both writings, together with any others supplied by the Code.
b. Ex. If the offer is for payment 60 days after receipt of goods and offeree responds with an offer of 10 days, if 2-207(3) than a court will use the gap filler or the 10 days after clause, since that was contained in both offers.
9. Avoidance of §2-207: if the offeree wishes a contract on his own terms he can flatly reject the offer and make a counteroffer.
(i) Expression of acceptance: by not making an expression of acceptance under 2-207(1), the offeree has avoid §2-207 and is therefore not bound by 2-207(3).
(ii) Subsequent performance: subsequent performance by the offeror would therefore be under the terms of the offeree’s counteroffer.
10. Effect of §2-207 on Confirmations: “where an agreement has been reached either orally or by informal correspondence between the parties and is followed by one or both of the parties sending formal acknowledgements or memoranda embodying the terms so far as agreed upon and adding terms not discussed”.
(i) §2-207: would allow the silence of the recipient of the confirmation to operate as acceptance of an offer “for addition to the contract” of a term that does not materially alter it.
III Precontractual Liability

1. Reliance on Offer That Invites Performance
(i) Unilateral Contracts Generally: the offeror could revoke the offer at any time until acceptance, until then the offeree would have no way to avoid vulnerability to revocation.  The offeree was particularly vulnerable if the invited performance takes time.
a. Remedy: the offeree may have a claim for restitution if a benefit has been conferred upon the offeror, but he has no claim in contract.
(ii) §45: protects the offeree as soon as the offeree relies by beginning performance.  The beginning of the performance furnishes the consideration for an option contract.

a. Rationale: the “main offer includes as a subsidiary promise, necessarily implied, that if part of the requested performance is given, the offeror will not revoke his offer and that if tender is made it will be accepted.  Part performance or tender may thus furnish consideration for the subsidiary promise.”
b. Tender as performance: if the performance is on that can be tendered, the offeree is also protected under §45 by tendering the invited performance or a beginning of it, even though the offeree refuses to accept it.
Tender: a physical representation of a willingness to pay, money must be shown to tenderee.
c. Preparation for Performance: not covered under §45.
d. Reasonable time: the performance must be tendered within a reasonable time of the irrevocability expires. 
e. Requirement of complete performance: although the beginning of performance by the offeree makes the offer irrevocable, the offeror’s duty under the contract is conditional on the offeree’s completing performance as specified in the offer.  Must not only complete it but in the time specified.
f. Default Rule: Offeror Still Master of the Offer: the offeror can avoid §45 by making the offer explicitly revocable.
2. Reliance on Offer That Invites a Performance: 
(i) Risk of Reliance: in a bilateral contract there is less risk of detrimental reliance because the offeree can simply make the return promise before undertaking any performance
a. Courts: have been reluctant to protect an offeree that has relied before making the invited promise.
b. §90: limits enforcement of a promise to situations in which “injustice can be avoided only by enforcement of the promise”, will normally bar a claim of reliance by an offeree in a unilateral contract.
(ii) Subcontractor’s Bids: an exception to the rule that the offeree in a bi-lateral contract should protect himself with acceptance.  A general solicits bids from subcontractors and uses the most favorable one in making his own bid.  A problem arises if the contractor is awarded the contract but, before the contractor has a chance to notify the subcontractor whose bid the contractor has used, the subcontractor attempts to revoke the bid.
a. Rule in Drennan v. Star Paving: where the sub-contractor submits a bid to the general contractor, who then relies upon it in figuring his own over-all bid, the sub-contractor’s bid is usually held to be irrevocable for at least the time necessary for the general contractor to obtain the job and accept the sub-contractor’s bid.
i. Exception: excluding mistaken bids.
ii. Default rule: the parties are free to avoid the rule in Drennan. 
· The sub can make his over explicitly irrevocable
· The general can have the sub explicitly state that the offer is irrevocable
b. General not bound:  under this rule the offeror is bound to an irrevocable offer for a reasonable time, while the subcontractor is left unbound.  
Rationale

i. the sub-contractor has no real reliance interest, while the general has a strong reliance interest since he makes the sub’s bid part of his own bid and will be bound to his bid if it is accepted.
ii. General must make other considerations beside the lowest bid. (financial strength, resources, experience).
c. §87(2):  

Expresses the holding in Drennan
i. An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action of forbearance is binding as an option contract to the extent necessary to prevent injustice.
d. Remedy: 
i. Reliance: it would be difficult to put the general back in a position in which the subcontractor did not bid.  For example, if the general had no relied on the low bid of the sub, would he have gotten the contract?
ii. Expectation: gives the general the difference between the gains prevented the higher price, the next highest bidder, and the costs avoided, the subs price.
3. Liability When Negotiations Fail
(i) General Rule: Courts traditionally take a view of the precontractual period that assures a broad freedom of negotiation and relieves a party of the risk of liability arising out of negotiations.  Party may break off negotiations for any reason.  
Rationale
i. Difficulty in determining a point in the negotiations at which the obligation of fair dealing arises
ii. An obligation of fair dealing might have a chilling effect, discouraging negotiations if chances of success were slight
iii. Might pressure parties to hastily complete negotiations
b. Specific Promises: the trend is for courts to base liability on a specific promise that has been made in order to interest the other party and where the other party has relied on it. 
i. Services: services rendered at the request of a party give rise to a promise to pay on a quantum meruit basis for the value of the services.
ii. Franchisee: Hoffman v. Red Owl: recovery was the reliance interest.
iii. Beyond Drennan: here the court allows recovery based on reliance against a party that had made no offer.  
· Tort Law: comes close to the field of blameworthy conduct of tort.
iv. Employment at will: traditional view was that there was no consideration given since there was no guaranty of employment.  However, can recover on an estoppel basis.

· Remedy: could recover the earnings at his old job until he finds new employment.
· NY: since the employer could have fired you on the first day they are not liable for terminating employment before work starts.
c. Agreements to negotiate in GF
i. Is the GF rule default?: the trend is for courts to recognized agreements to negotiate in good faith
· Channel Home Centers v. Grossman: the agreement was made in exchange for a signed letter of intent that was to be used by offeror to obtain financing.
ii. Breach: the breach is not a failure to reach an agreement but merely to exercise good faith in the negotiations.
(ii) Tribune I and Tribune II

a. Tribune I: we have an informal contract and a signing were merely evidence the agreement.  Holds the parties to their contractual obligations.
i. Remedy: Expectation damages.
b. Tribune II: agreement to negotiate in good faith.  Not enforceable as per the contract obligations.
IV The Requirement of Definiteness: the entire contract is “void for indefiniteness” if any term is left open to negotiation.
1. Serves Two Basic Functions: 
(i) Determining Breach: in order for a court to determine if a contract has been broken, it must first know with sufficient specificity just what the terms of the contract are.
(ii) Setting Expectation Damages: in order to put the promisee in the position he would have been in if the contract had been performed, a court must determine the terms of that contract.
2. Essential Elements: which an agreement must contain (impliedly & expressly)
(i) Parties
(ii) Subject Matter
(iii) Time 
(iv) Price
3. Restatement Test: the terms of a K are sufficiently definite “if they provide a basis for determining the existence of a breach and for giving an appropriate remedy” §32(2).  As long as the agreement is definite enough to determine whether one party has breached it, and to award reasonable damages, the K is not void.
4. UCC “Even though one or more terms are left open, a K for sale does not fail for indefiniteness if the parties have intended to make a K, and there is reasonably certain basis for giving an appropriate remedy.” UCC §2-204(3)
5. Agreement to agree: the parties may form a contract with an essential term unfilled, intending to agree upon it in the future.
(i) Common-law view: Until the enactment of the UCC, such “agreements to agree” were usually held to be fatally indefinite.
(ii) UCC approach: provides that as long as the parties intend to make a binding contract, their “agreement to agree” does not make the contract fatally indefinite, at least if it is the price term that is left open. UCC §2-305(1)(b) allows the court to supply a reasonable price term if “the price is left to be agreed by the parties and they fail to agree…”
(iii) Unilateral Concession: if the term to be agreed upon is one which is subject to complete concession by the party seeking enforcement of the contract, he will usually be able to obtain enforcement by making this complete concession.
a. Ex. B agrees to accept payment of “18K on terms to be agreed upon”.  B refuses to exercise contract claiming it is void for indefiniteness.  A agrees to a full concession and will pay in cash, the terms most favorable to B.  Valid Contract.
b. NY: held a renewal clause sufficiently definite where it said that the rent would be increased by “not more that 10%.”  The court held that the tenants were willing to pay the full 10%.
(iv) Non-UCC cases: modern courts have tended to supply missing terms only if there is evidence that the parties themselves intended to make a binding contract.
a. NY: found that an agreement between a tenant and landlord was  indefinite where it called for renewal on a “rent to be agreed upon.”
6. Court may supply missing term by:
(i) Interpretation: interpret the language of the agreement using “common experience and a common sense of justice”
(ii) Incorporation: a court can piece together enough terms to satisfy the requirement from preliminary negotiations, including prior communications, and from references to external sources of terms, including trade and custom standards.
i. “Reasonable”: must give the trier of fact clear terms: ”reasonable for rentsh on that block”. 
(iii) Where parties intend to leave term to reasonable implication

a. Ex If a customer asks for “Ten pounds of potatoes.”, it is implied he intends to pay the current price.
CHAPTER 3: When is a Writing Required 
I Statute of Frauds

A. Background:

B. What types of contracts come within the statute of frauds?

1. Suretyship Contracts: covers agreements to answer for another’s debt
a. Function

i. Evidentiary: the is an incentive on the part of the creditor to fabricate promises from the liquid friends of the principal
ii. Cautionary: forces the surety to seriously consider the significance of his promise
b. Main Purpose Rule: if the facts are such that the promisor’s chief purpose in making his promise of suretyship is to further his own interests, his promise does not fall within the Statute of Frauds
i. Exception: commercial sureties.
ii. The mere fact that the surety may have had a selfish motive in making the promise is not enough to bring it within the rule
· If a corp is the principal debtor, an oral promise by the sole stockholder to guarantee the debt if the plaintiff will continue to extend credit to the corporation is bad under the statute.  The surety’s main purpose is to benefit the corp. 
· Cf. The promisor owns a controlling interest in the company.
· Mortgagee is to foreclose on property that is owned by some who has an interest in the property besides the mortgagor, his promise to guarantee the payments falls under the main purpose rule.
c. Must be a Collateral Obligation: suretyship provision only applies where there is a guarantee of another person’s legally enforceable debt or obligation.
· “Send flowers to D and I will pay for them.  D is not liable since a is the principal debtor.
ii. Novation: No writing required.  Creditor releases original debtor, and accepts in exchange the obligation of another party.  Now there is only two parties, and the debt is the primary debt of the promisor.  
iii. Extension of credit: supplier (P) to a contractor who is building a house for (O).  The contractor defaults in paying for goods delivered and P refuses to make further deliveries.  In order to get the work on his house moving again, O orally promises P that if he resumes deliveries O will pay the overdue debt of the contactor and to pay for subsequent delieveries.
· NY: no part of O’s promise is enforceable under the SOF.
d. Promise must be made to creditor: promise must be made to a creditor not to a debtor.
· the principal must be aware of the suretyship.  The objective theory is used to determine if the oblige had reason to believe that the third-party was a surety.
i. Deed with mortgage: No writing.  A purchaser of property who agrees, in payment of its price, to discharge a mortgage due by the seller, is not protected by the statue of frauds
2. Agreements not be preformed within a year of their making: 

(i) Contracts Not to Be Performed Within a Year: if a promise contained in a contract is incapable of being fully performed within one year after the making of the contract, the contract must be in writing.
a. Time runs from execution: the one year period is measured from the time of execution of the contract, not the time it will take the parties to perform.
3. Performance must be impossible, not improbable, within the one-year period: applies only if complete performance is impossible within one year after the making of the contract.  The fact that full performance is impractical is not enough to make the contract fall within the statute.
(i) Ex. A contract to build a college campus and a hundred foot office tower does not fall within the statute because it is possible to perform the contract in one year.
(ii) Contracts to leave bequest: an oral promise to leave a bequest in one’s will, or to pay a sum at the death of some other named person, isnot within the Statute, since the death may occur within a year of the making of the contract.
a. NY GOL §5-701(a)(1): new has extened the Statute of Frauds to include contracts that are not performable before the end of a named person’s lifetime.
4. Excuse, Frustration or Termination

(i) Employment Contract: a contract for employment for a fixed term longer that a year falls under the statute.  This is because even though it is possible for the employee to die within in the year, that would frustrate or defeat the performance, not complete it.
a. Lifetime employment: except in NY and CA a contract for lifetime employment would not fall under the statute because the death of the employee within a year would complete the performance of the contract.
b. Not to compete: a contract not to compete for an employee’s lifetime does not fall under the statute because at the employee’s death the employer receives complete performance.
(ii) A Choice Between Two or More Performances: the contract is not within the one-year provision if any of the alternative can be performed within one year from the time of the making of the contract
a. Termination Clauses: Does a contract that allows termination  within the one-year period fall within the statute.
i. Majority/Traditional: a contract that has a stated duration of more than a year, but that gives a party a right to terminate by giving notice within one year, is not performable within the year---WRITING REQ.
ii. Other View: this camp sees the termination as a form of  performance---writing not required.
iii. Restatement §130: requires the court to distinguish between a termination right that the parties intend as a means of performance, and a termination right that the parties intend as a discharge
· 30 days notice for termination: viewed as a substitute form of performance—NO WRITING REQ
· You Can Simply Quit: shows an intention to allow one party to discharge---WRITING REQ.
5. Full Performance on One Side: does this full performance take the contract out of the statute of frauds?
(i) Full Performance: most courts and the restatement say yes, full performance by one party removes the contract from the one-year provision.
(ii) Part Performance: does not remove the contract from the one-year provision, and thus neither side may sue to enforce.
B. What kind of writing will satisfy the Statute of Frauds?: the purpose of the Statute of Frauds is to relieve the courts from the uncertainty of relying on parol evidence.  The writing must fulfill this purpose and make the use of parol evidence unnecessary.
(i) Oral Evidence: plaintiff may introduce oral evidence to aid in the interpretation of the memorandum, if it is ambiguous; but not to supplement the memorandum.
2. What the memorandum must contain: 
(i) Identify the subject matter of the contract
(ii) Indicate that a contract has been made between the parties
(iii) State with reasonable certainty the essential terms of the contract
(iv) Identifies the parties to the contract and show that a contract has been made by them or offered by the signatory to the other.
3. Memorandum Composed of Several Documents: the memorandum exacted by the statute does not have to be in one document.  It may be pieced together out of separate writings.
(i) Even so: 
a. At least on writing, the one establishing the contractual relationship between the parties, must bear the signature of the party to be charged,
b.  while the unsigned document must on its face refer to the same transaction as that set forth in the one that was signed.
c. If parol testimony does not convincingly connect the papers, or does not show assent to the unsigned paper, it is within the province of the judge to conclude, as a matter of law, that the statute has not been satisfied. NY decision
4. Signing: considerable leniency is shown in deciding what counts as a signature.  For an individual most any scratch may suffice; for an entity, a stamped name and even a letterhead may suffice.
(i) New York Court of Appeals: Has ruled that the “subscribing” of a writing cannot be effected by a fax machine, or by programming the machine to inscribe the sender’s name on messages at large.
(ii) UCC 1-201(39): state that signed “includes and symbol executed or adopted by a party with present intention to authenticate a writing.”
5. UCC 2-201: 

(i) A Contract covered by the UCC & the SOF: in the case that a sale of goods if governed both by the UCC and the Statute of Frauds, a contract for the sale of goods for a period of two years, most courts have held that if the sale of goods satisfies the UCC they will enforce it.
(ii) Subsection (1): a major reform of the UCC was a relaxation of the requirements for a “writing” that the Statute of Frauds imposed.
a. Comment 1, §2-201: signing need not contain all the material terms.  All that is required is that the writing afford a basis for believing that the offered oral evidence rests on a real transaction…..the only term that must appear is the quantity.”
i. Rationale: there is often no clear objective standard, as there is for price or quality, for quantity.  
· Exception: a requirements or best efforts contract.
(iii) Subsection (2): a memorandum sent by one merchant to another may under certain circumstances be enforceable against the recipient, even though the latter did not sign it.
a. Merchants Exception: A merchant who receives a signed confirmation from the other party will be bound by it just as if he had signed it, unless he promptly objects
· Sufficient against the sender: the signed memo must be enforceable against the sender.
· Applies on to confirmations: merchants will some times be tempted to attach the words “confirmation” to a document that sounds suspiciously like an offer.
ii. Rationale:

·  a regular player in the commercial world will not stand silent upon the receipt of a message indicating assent to an agreement that it did not make
· it also prevents the buyer from speculating by watching the market price and refusing to go through with the transaction if the market price drops, using the lack of a signed writing enforceable against him as a defense.
(iv) Subsection (3): Even if the contract is for more than $500, it is exempted from the Statute of Frauds requirement in three situations in which a writing is not required: 
a. Goods specially manufactured: No writing is required “if the goods are to be specially manufactured for the buyer and are not suitable for sale to others in the ordinary course of the seller’s business and the seller, before notice of the repudiation is received and under circumstances which reasonably indicate that the goods are for the buyer, has made either a substantial beginning of their manufacture or commitments for their procurement.”
i. Rationale: the seller’s actions in manufacturing the custom items supplies evidence that a contract actually existed.
b. Estoppel by Pleading or Testimony: “If either the party against whom enforcement is sought admits in his pleading, testimony or otherwise in court that a contract for sale was made, but the contract is not enforceable under this provision beyond the quantity of goods admitted.”
i. Common Law:  at common law under the Statute a defendant could admit the existence of the contract and still use the defense of the SOF.
c. Goods accepted or paid for: “with respect to goods for which payment has been made and accepted or which have been received and accepted.”
i. Part Performance: the contract is only enforceable as to the part performed.  If 100 units have been accepted 100 units must be paid for at the contract price.
C. Ameliorating the Operation of the Statute
1. Part Performance: a plaintiff who has rendered part performance under an oral agreement that is within the SOF may recover in quasi-contract for the value of the benefits she has conferred upon the defendant.  
(i) Requirement: the part performance must be “unequivocally” referable to the alleged contract.  
a. “But for an oral contract it is clear the plaintiff would not have rendered this performance.
(ii) Remedy: 

a. Restitution: if the value of the services or performance rendered can be ascertained restitution will supply the damages.  
b. SP: if the value of the performance cannot be determined equity may supply a remedy.
2. Estoppel: where the defendant’s conduct foreseeably induces the plaintiff to change her position in reliance on the oral agreement, courts sometimes invoke the doctrine of promissory estoppel, and in some cases award expectation damages
(i) Traditional Estoppel Grounds:

a.  where the defendant has intentionally and falsely told the plaintiff that the contract is not within the Statute, or
b.  that a writing will subsequently be executed, or
c.  that the defense will not be used
(ii) Grounds Broadened: also where the defendant’s promise as induced detrimental reliance by the plaintiff
(iii) Restatement: “A promise which the promisor should reasonably expect to induce action or forebearance on the part of the promisee or a third person and which does induce the action or forbearance is enforceable notwithstanding the SOF if injustice can be avoided only by enforcement of the promise.  The remedy granted for breach is to be limited as justice requires.” §139(1)
a. §139(2): In determining whether injustice can be avoided only by enforcement of the promise, the following is considered:
i. the availability and adequacy of other remedies, particularly cancellation and restitution;
ii. the definite and substantial character of the action or forbearance in relation to the remedy sought
iii. the extent to which the action or forbearance corroborates evidence of the making and terms of the promise, or the making and terms are otherwise established by clear and convincing evidence.
(iv) Estoppel and UCC 2-201: the courts are divided over the use of estoppel in cases involving the sale of goods.
a. Allowed under UCC: some courts have permitted promissory estoppel to be a substitute for the SOF.  This is a situation in which a common-law doctrine gets applied in a UCC case, through UCC §1-103’s provision that “Unless displaced by the particular provision of this Act, the principles of law and equity….shall supplement these provisions.”
b. Not Allowed under UCC: Therefore even though seller made an oral “guaranty to the buyer that an increase in seller’s price for asphalt would only apply to jobs booked thereafter and even though buyer relied to his detriment on this guarantee, seller could escape the guaranty by pleading the SOF
3. Restitution: a party who has conferred a benefit under a contract that is unenforceable under the SOF can generally get restitution.
CHAPTER 4: Policing the Bargain

A. Courts of Equity and Fairness: though mere “inadequacy of consideration” alone was not a ground for withholding equitable relief, a contract that was “inequitable” or “unconscionable”—one that was so unfair as to “shock the conscience of the court—would not be enforced.
1. Ex Ante v. Ex Post Facto: the court will judge the adequacy of the consideration as of the time the contract was made, not as of the time it was allegedly breached.  From the point of view of the parties at execution.
2. Traditionally Equity: courts are more likely to inquire into the “adequacy” of the consideration where the claim is traditionally one of equity.
I. Abuse of the Bargaining Process: in a system of informed assent it is in the interest of society as well as of the parties to discourage misleading conduct in the bargaining process.
A. Remedies Available In Contract:
1. Rescission: there has been some performance and the party wants restitution
2. Avoidance: where the K is executory, remedy is to invoke a power of avoidance.

B. Duress

1. Requirements for Duress: 

(i) Must obtain something you don’t have a right to.
(ii) Must be a wrongful threat: threats to business interests, as well as to life or limb
(iii) Must be irresistible: no other remedy or option than to give up the article to the other party
2. Asserting a Legal Right: generally you cannot be found to have exerted wrongful duress if you are asserting a legal right
(i) Exceptions: An unjust and inequitable threat is wrongful, although the threatened act would not be a violation of duty in the sence of an independent actionable wrong.
a. Employment at will: duress when an employer threats an employee with termination unless he signs a settlement.  Not duress if they threaten termination unless he accepts a wage cut
i. Rationale: In the case of the wage cut they are using their leverage to change part of their relationship.  In the case of the settlement they are exerting their influence in a manner outside the established relationship or employer and employee.
b. against public policy to get an innocent person to pay for a third parties debt through a threat to sue.
3. The Pre-existing Duty Rule: 
(i) Generally: if a party does or promises to do what she is already legally obligated to do, or if she forebears or promises to forbear from doing something which she is not legally entitled to do, she has not incurred the kind of “detriment” necessary for her performance or forbearance to constitute consideration.
(ii) Exceptions
a. Rescission: if both parties agree to rescind the original contract, leaving them free of any obligation, and then make a new contract on the desired terms.  
b. Sweet’n the Deal: if the promisee does or promises to do something in addition to performing the pre-existing duty.
c. UCC §2-209: does away with the pre-existing duty rule for the sale of goods, “An agreement modifying a contract within the Article needs no consideration to be binding.”
 SOF: if the sale falls under the Statute of Frauds section it still must be evidenced by a writing.
Good Faith: “extortion of a modification without legitimate commercial reason is ineffective as a violation of the duty of good faith.” 
d. NY GOL §5-1103: Modification requires no consideration just the signature of the party to be charged or his agent.
e. Restatement §89: a modification is fair and equitable in view of circumstances not anticipated by the parties when the contract was made.
(iii) Rewards and Bonuses: promises to pay rewards and bonuses will be unenforceable for failure of consideration, if the promisee is already under a legal obligation to perform the act being rewarded.
4. Debt Settlements: cases in which part of a debt has been paid of an agreement for forgiving the rest
(i) Peppercorn Sufficient as Consideration: court are happy to accept any additional promise or performance to allow the partial payment by the debtor to discharge the debt.
(ii) Cashing of Check Tendered as Settlement: if the check prominently and conspicuously says “full payment” the cashing of it is a manifestation of intent, regardless if the creditor amends the terms on the check to state “still owe $1000 more”:
a. NY: creditor can write “all rights reserved” on the check, cash it and then go after the full debt.
b. UCC §3-311

(iii) Unliquidated and Liquidated Debts: if the debtor in good faith and not unreasonably disputes his liability on the debt, or if he reasonably and in good faith disputes the amount of the debt, then a settlement by which the creditor agrees to takes less than he thinks he is due is enforceable.
5. Duress in Business

(i) Same Elements for Vanilla Duress

a. Must obtain something you don’t have a right to.

b. Must be a wrongful threat: threats to business interests, as well as to life or limb
c. Must be irresistible: no other remedy or option than to give up the article to the other party
(ii) Duress of Goods: if you own goods, say a car, and you bring it into an auto repair shop for one repair.  They make more extensive repairs and won’t give you the car back until you pay from them
a. Remedy: you can pay to get your car back and then sue for restitution.
i. Duress Per Se: you do not have to show that you have no other recourse.  
(iii) Remedies For Duress:

a. A Buyer Who Covers: Damages = cover price - K price
b. Non-Delivery: Damages =  K value - market price
c. Specific Performance: unique object not in market place.
B. Undue Influence: such persuasion is high pressure, a pressure which works on mental, moral, or emotional weaknesses to such an extent that it approaches boundaries of coercion.
1. Required Elements
(i) A special relation between the parties
(ii) Improper persuasion of the weaker by the stronger
2. Special Relationship: 
(i) Trust or Confidence: classic case involves a relation of trust or confidence in which the weaker party is justified in assuming that the stronger will not act in a manner inconsistent with the weaker’s welfare.
a. Physician and patient
(ii) Relationship of Domination: those in which the weaker party is for some reason under the domination of the stroger
a. Odorizzi .v Bloomfield School Dist.
(iii) Improper Persuasion: Whether the result was produced by means that seriously impaired the free and competent exercise of judgment.
Factors to Consider

i. Imbalance in the resulting bargain
ii. Availability of independent advice
iii. Lack of time for reflection
iv. Susceptibility of the weaker party 
C. Fraud:
1. Misrepresentation: 

(i) Tort: allow the recipient of the misrepresentation to recover from its maker damages that at their most generous, are based on the value that the bargain would have had to recipient had it been as represented.
a. Damages = what they paid – market value
(ii) K: allow the recipient of the misrepresentation to undo the transaction by avoiding it, and they seek to restore the parties to the positions they were in before the agreement.
a. Avoidance a strong remedy that threatens the security of transactions.
b. Rescission: the articles must be in the same condition, you can make a monetary allowance if they are not.
2. Misrepresentation in the Factum: party is unconscious of their own actions.  Ex. One party induces another to sign a document by stating it has no legal effect.
a. Effect of Misrepresentation: 

i. the K is void.
ii. Title does not pass to a BFP
3.  Misrepresentation in the Inducement: Ex. Deceived in what you are getting, you intend title to pass  Ex. This would be the case where the seller misrepresents the quality of the goods
a.  Effect of Misrepresentation: 

i. Make the K voidable at the insistence of the recipient.
ii. Title does pass to a BFP
4. Required Elements of Misrepresentation: 
(i) There must be an assertion that is not in accord with the facts
(ii) Must be material
(iii) Assertion must be relied on
(iv) Reliance must be justified
a. Concealment and Misrepresentation: Termite Problem 
i. If you say that there is no termite problem, you can face misrepresentation, even if you have no knowledge of a problem.
ii. If you remain silent and you don’t know of any problem then you have not violated the plaintiff’s rights.
iii. If you know of a problem and don’t say anything you are not liable
UNLESS

· Danger to life
· Relationship to parties is not arms length, a confidential relationship.
ii. NY: statute requires certain defects to be revealed.
II Unconscionability and Problems of Adhesion Contracts
(i) Public Policy Concern: From time immemorial certain K’s have been void by public policy
(ii) Unconscionability: this particular case is inequitable.
1. Exculpability: can someone make a K to excuse them from a standard of care?
(i) Not favored by courts: though not per se prohibited by public policy.  Any doubts in an adhesion contract will be interpreted against the stronger party, the drafter of the K.
a. Purposeful Interpretation: the courts will try to construe the language to defeat the enforcement of the K if they believe it to be unjust.
2. Case by Case: courts take a case by case look at exculpatory K’s.
Exceptions: some exculpatory contracts are void per se due to uneven bargaining power and the essential subject matter. 
i. Common Carriers: since at the time the laws were made their was no freedom of choice, early monopolies, and bearing in mind the necessity of travel.
ii. Empoyer/Employee: necessities of employment
3. §211: Restatement on Standardized Agreements: 

(i) §211(2): even if this particular plaintiff misinterpreted the K, the test is whether a reasonable person similarly situated would have understood the effect of the agreement.
(ii) §211(3): ordinary citizens cannot be held to understand all of the terms to a K they sign.
a. you are not deemed to have assented to the contract if there is a term contained in the K, that if you had no before agreeing, you would not have entered into it.
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