Art. III, §1 “The judicial Power of the United States shall be vested in one Supreme Court, and in such inferior courts as the Congress may from time to time ordain and establish
· Gives Congress the power to create courts and also define there jurisdiction.

SUBJECT MATTER JUSDICTION

I Diversity Jurisdiction – no federal claim required.

A. Art. III, § 2: “Controversies…between citizens of different states…and between a State, or the citizens thereof, and foreign States, Citizens or Subjects.”

1. Framers Rationale: offers a neutral forum for an out-of-state litigant who otherwise be exposed to local prejudice.
a. Criticism: there are questions as to whether their argument is or ever was valid.

2. Why do litigants seek Federal Court?
a. State rules can be idiosyncratic

b. Perception that judges are better in federal court than in state court

c. federal judges are elected rather than appointed

d. more liberal discovery

e. more liberal third-party practice

f. geographical convenience

g. better juries

3. Why do we keep diversity jurisdiction?
a. State courts would be overloaded

b. Multi-party, multi-state cases, diversity allows us to get all claims under one roof, before one judge.

c. Elected state judges politically motivated

B. REQUIREMENT 1:  Complete Diversity Required – everyone on the left side of the “v” must have a different citizenship then those on the right side of the “v”.

1. Basis: judge-made interpretation of statute 28 USC §1332 by Justice Marshall in Strawbridge v. Curtis.

2. Statutory Issue: Congress free to restrict or expand requirements for diversity as it sees fit, not a Constitutional requirement.  Interpleader is one such area.

a. Interpleader: a suit to determine a right to property or money, must be eqyal to or over $500, held by a third party, stakeholder, who is in doubt about ownership and who therefore deposits the money into the courts so interested parties can assert their claims.

C. Determining Citizenship For Individuals: “citizen” in Art. III, §2 refers to domicile not residence.

1. Domicile: a permanent place of abode, where you intend to return after an absence.
Determining Intent

a. Subjective intent: the state of mind, where you intend to make your home for the indefinite future.  Must be accompanied by presence.
b. Objective tests:

(i) Where you vote

(ii) What address is on your tax forms

(iii) Where you have a driver’s license

2. Moving to Create Domicile: you can move & change your domicile to create diversity jurisdiction, must be at new domicile when action is commenced.

3. State Citizenship
a. You are a citizen of the state where you are domiciled

b. Must be a U.S. citizen or a resident alien.

4. American Living Abroad: not sufficient that plaintiff & defendant are both American citizens; each party must also be a citizen of a particular state, since the American living abroad is not a foreign citizen, they are stateless.

a. Newman-Green v. Alejandro Alfonzo-Larrian
D. Diversity Involving Aliens: the fact that a foreign country or citizen is a party does not destroy diversity jurisdiction.  However, a suit solely between foreign citizens, where no state citizen is present do not fall within diversity jurisdiction.

1. 28 USC §1332(a)(2): federal diversity jurisdiction exists where there is a suit between a citizen of a state, on one side, and citizens or subjects of a foreign state on the other.
2. §1332(a)(3): jurisdiction is not destroyed by the presence of US State Citizens and one or more foreign citizens are present on each side of the litigation.

3. §1332(a)(4): foreign states may sue US citizens in federal court under diversity jurisdiction.

E. Diversity Involving Corporation: §1332(c)(1): a corporation shall be deemed a citizen of any state by which it has been incorporated and of the state where it has its principal place of business.

1. Principal place of business: 

a. Nerve center test: where executive decisions are made used for states with relatively equal proposition of business in each state.

b. Muscle test: where the company carries out the bulk of its business.

2. Dual Citizenship: by allowing corporations to have two citizenships in §1332(c)(1), Congress has decreased the chances that diversity jurisdiction can be achieved in actions brought by and against corporations.

3. Unincorporated Associations: such as labor unions and partnerships, do not fall under §1332(c)(1).  Instead you cumulate the citizenship of all members.

a. It is very difficult to achieve diversity jurisdiction against a corporation.

F. Diversity For Decedents, Infants, and Incompetents: §1332(c)(2): legal representative of the decedent, infant or competent is deemed a citizen of the same state as those they represent.

1. Rationale: prevents fabrication of diversity.  Before the statute a representative could be selected on the basis of domicile for the purposes of creating diversity.

G. REQUIREMENT 2: Amount in Controversy: in cases where diversity is the sole basis for subject matter jurisdiction, the amount in controversy must exceed $75,000 (exclusive of interest and costs)

1. Rationale: helps to get rid of small claims, call to raise the standard are countered by the desire to make the court available for all citizens, not just the rich

H. When is diversity determined?: Determined at the commencement of the action.

I. EXCEPTION: Refusal to Exercise Jurisdiction: even where jurisdiction exists under §1332, the federal courts may still decline to exercise jurisdiction under certain circumstances.

1. Domestic Relations Exemption:
a. Encompasses only cases involving the issuance of a divorce, alimony, or child custody decree

(i) Not valid for an action in tort (Ankenbrandt v. Richards).
J. Artifice or Fraud: 
1. §1359 Parties collusively joined or made:  Cannot create diversity by artifice or fraud: diversity is not granted where any party, by assignment or otherwise, has been improperly or collusively made or joined to invoke the jurisdiction of such court.

a. EXAMPLE: P of NY wants to sue D of NY on a state claim in federal court.  P assigns his interest to his sister of NJ for $1.  Sister sues D claiming diversity jurisdiction.  Court will not allow this. 
2. Good Faith: the sum claimed by the plaintiff controls if the claim is apparently made in good faith.

3. Dismissal: court can only dismiss based on amount in controversy if they believe to a legal certainty that it is insufficient.

4. Aggregating Claims:

a. One plaintiff, one defendant: can aggregate claims, including non-related claims

b. Supplemental claims: as long as one plaintiff independently meets the amount in controversy requirement.  Rule 20 joinder, or co-plaintiff cases.

II Federal Question Jurisdiction

A. Art. III, §2: authorizes federal courts to hear cases “arising under this Constitution, the Laws of the United States, and Treaties made, or which shall be made, under their authority.”

1. Congressional Grant: 28 USC §1331: “the district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United States.

a. Defining “arising under”: courts have struggled with this phrase.  Some attempts….

(i) Suit must be on a substantial claim founded ‘directly upon federal law.’

(ii) Federal law creates the cause of action or the plaintiff’s right to relief necessarily depends on resolution of a substantial question of federal law.

b. State –created claim: if the claim being asserted is one created by state law, but adjudication of that claim requires interpretation of a federal law.  The Supreme Court has held this is not sufficient to bring the case within the federal question jurisdiction

(i) Merrel DowPharmaceuticals
B. Well Pleaded Complaint: federal question must appear on the face of a well pleaded complaint.
1. Anticipation of Defense Insufficient: federal question must be integral to plaintiff’s cause of action is laid out in the complaint.  Not sufficient if the complaint mentions some anticipated defense and asserts that the validity of the defense is governed by Federal Law

a. Louisville & Nashville R.R. v. Mottley
2. Declaratory Judgment: cannot create jurisdiction where it does not exist.

a. Skelly Oil Co. v. Phillips Petroleum 
C. Jurisdiction Defined by Statute

1. Pre-emption by statute: Supreme Court has established that Congress may so completely pre-empt a particular area, that any civil complaint raising this select group of claims is necessarily federal in character.  The pre-emptive force of a statute is so ‘extraordinary’ that it converts an ordinary state common-law complaint into one stating a federal claim for purposes of the well-pleaded complaint rule.  This is based on Art. VI, the supremacy clause of the Constitution.

2. Concurrent Jurisdiction: Unless Congress has specifically provided to the contrary, federal claims within §1331 may also be heard by state courts.  Thus there is concurrent jurisdiction in the state and federal counts to hear federal question matters.

3. Exclusive Federal Matters: Many statutes confer jurisdiction on the Federal Courts.  For example, 28 USC §1337 gives the federal courts jurisdiction over anti-trust cases, §§1338 and 1343 gives jurisdiction over patent and civil rights cases repectively, and §§1345 and 1346 apply to cases to which the US is a party.

III Supplementgal Jurisdiction

A. Art. III, §2: allows federal courts to hear all cases on controversies arising under federal law or where there is diversity.  However, this Constitutional power is limited by statute.  Again Congress has the power as much or as little of the Constitutional storehouse of federal Subject Matter Jurisdiction as they want.
1. Constitutional Grant: where a federal court is hearing a claim that has its own original, proper Subject Matter Jurisdiction, the court can hear all claims relating to that case or controversy.

2. Rationale: pragmatic and efficient.  Allows all claims relating to the controversy to be held before one judge in one court.  Also helps to keep federal claims in federal court.

B. Defining a Constitutional Case: claims with no independent jurisdiction can only be heard by federal courts hearing a claim with original jurisdiction if that one part of the same case or controversy as defined in Art. III, §2.

1. Gibbs Test: UMW v. Gibbs: plaintiff brought a federal claim against the defendant sought to join a state claim under 18(a). Pendant claim jurisdiction.

P(Gibbs)                                                                                 D(UMV)

2. Held, pendant claim jurisdiction allowed if the claim meets the following test to see if they are part of the same Constitutional case:
a. Must derive from a common nucleus of operative fact.

b. Must be so closely related that usually a plaintiff “would be expected to try them all in one judicial proceeding

c. Even if the first two parts of the test are met it is in the courts discretion whether to grant supplemental jurisdiction.

C. No Backdoor to diversity: the Constitutional grant to hear all claims relating to a case or controversy is subject to Congressional statute.

1. Owen Equipment v. Kroger: plaintiff sues defendant on a state claim under diversity jurisdiction.  Defendant impleads Owen, the third-party plaintiff, under 14(a).  Plaintiff amends complaint to include a claim against Owen, plaintiff and third-party defendant are citizens of Iowa, no independent Subject Matter Jurisdiction.

P(Iowa)





D(Neb)








D(Neb & Iowa)


2.  Held, in a case where original jurisdiction is based on diversity, a claim by plaintiff against a third-party defendant not supported by an independent basis of jurisdiction should not be granted supplemental jurisdiction.
3. Ratoinale:

a. Supplemental Jurisdiction should not be available to defeat the statutory requirement of diversity and the strict judge made rule of complete diversity laid out in Strawbridge v. Curtis.

b. Plaintiff could have sued in state court.

D. Pendant Party Jurisdiction: a third party can be made to defend a state law claim in federal court, even though they are not a defendant to any claim for which there is an independent basis for Subject Matter Jurisdiction.  This is because the claim is part of a Constitutional case or controversy.

1. Case Law Restriction on Pendent Party Jurisdiction: Finley v. US: plaintiff brings a federal question claim against US, seeks to amend the claim to include a utility and a city

P(CA)





D(US)








D(CA)

2. Held, court rejects pendent party jurisdiction unless Congress has specifically provided that is will allow additional parties with no independent basis of Subject Matter Jurisdiction

E. 1990 Congress Codifies Supplemental Jurisdiction: 28 USC §1367: a response to the Finley Court and an attempt to codify Gibbs and Owen.
	§1367
A Codifies the Gibbs test for what qualifies as a Constitutional case or controversy under Art. III, §2.  Rejects Finley holding, accepts pendant party jurisdiction.  Broad grant of Constitutional power for cases where original jurisdiction based on a federal question.

(i) Rationale: honors efficiency and economy

B Affirms the holding in Owen, when original action is based solely on diversity, supplemental jurisdiction cannot provide a backdoor around §1332 and Strawbridge.

C Codifies the discretion requirement in Gibbs.  District courts may decline to exercise supplemental jurisdiction over a claim if……..
a. The claim raises a novel or complex issue of state law
b. The claim substantially predominates over the claims over which the court has original jurisdiction.
c. The district court has dismissed all claims over which it has original jurisdiction.
d. In exceptional circumstances, there are other compelling reasons for declining jurisdiction.


F. Diversity Exclusions: the broad grant of supplemental jurisdiction given by Congress in §1367(a) is tempered by exceptions applying to cases where original jurisdiction is based on diversity (NO BACKDOOR TO DIVERSITY)

1. claims covered: 

(i) Rule 13(a): compulsory counter-claims 

a. NOTE: no compulsory counter-claims by plaintiff against third-party defendants not allowed.

(ii) Rule 12(h): joinder of additional parties to compulsory counter-claims
(iii) Rule 13(g): cross-claims; ie, claims by one defendant against another.

(iv) Rule 14(a): impleader of third-party defendants, for claims by and against third-party plaintiffs, and claims by third-party defendants. 

a. NOTE: Not claims by original plaintiff against third party Owen
(v) Claims by Rule 20 plaintiffs.

2. claims not covered

(i) claims against third-party defendants, pursuant to Rule 14(a)
(ii) Rule 19(a): a person to be “joined if feasible”(compulsory joinder), neither a claim by such a person, or against such a person

(iii) Rule 20 defendants: when a plaintiff sues multiple defendants in the same action on common law and facts(‘permissive joinder’)

(iv) Intervention: claims be prospective plaintiffs who try to intervene under Rule 24, whether permissive or of right.

IV Removal: right of removal is statutory, not mentioned in the Constitution
A. General Rule: any action brought in state court of which the federal courts would have had original jurisdiction may be removed by the defendant to federal district court

1. Exception: defendant, where the basis for jurisdiction is diversity, cannot remove if a citizen of the state where suit was brought.

a. Rationale: no danger of prejudice if defendant is in his own state.

B. Statutory Basis: 28 USC §1441
	1. §1441 
a. Where is the suit removed to? cases which could have originally brought in federal court can be removed to the federal district & division embracing the place where such action is pending.

(i) Federal Question Cases: may be removed without regard to citizenship or residence of the parties 

(ii) Diversity: may be removed only if none of the defendant is a citizen of the State in which the action is brought. 

b. Multiple Claims: Whenever a “separate and independent claim or cause of action, within the courts’ federal question jurisdiction,…is joined with one or more otherwise non-removable claims, the entire case may be removed and the district court may determine all issues therein 

                                 e.       Original Jurisdiction not required.



C. Removal not allowed by plaintiffs: even in the case of counterclaims a plaintiff may not remove
D. FELA Case: not removable

E. Remand: if the federal judge concludes that removal was improper, must remove the case back to the state court.

1. courts have discretion whether to remand

2. decision to appeal not appealable

F. Procedures for Removal:
1. Filing: Defendant must file for removal within 30 days of receiving service of complaint

2. All joined defendants must join in the notice of removal.

PERSONAL JURISDICTION

I In Personum: Jurisdiction over the individual.

A. Constitutional Basis: 14th Amendment forbids the states from “depriving any person of life, liberty or property, without due process of law.”  The limits to which a state by statute can exert jurisdiction are established by this amendment.

B. Historically: state are restrained and limited by the Constitution, they possess and exercise the authority of independent states: Territoriality
1. Pennoyer v. Neff: a state’s power only extend to its boundaries, cannot exert power over people or things in other states

C. Presence: a state has power to exercise judicial jurisdiction over an individual who is present within its territory, whether permanently or temporarily.

1. Personal service within the state satisfies two Constitutional requirements

a. In personam power over the defendant

b. Notice & opportunity to be heard.

2. Voluntary Witness: summons or other process cannot be served upon a non-resident who comes into the State for the sole purpose of attending litigation as a witness (Cooper v. Wyman) 
a. The jurisdiction is void

3. Fraud: a fraud cannot be perpetuated against defendant in order to induce him to enter the jurisdiction. (Wyman v. Newhouse) 
a. The jurisdiction is voidable

b. Courts are more sympathetic to fraud if used to serve a defendant who is avoiding service.

D. Appearance: at common law as soon as you show up you are under the jurisdiction of the court.

1. General Appearance: defendant appears before the court to defend on the merits and is thereby concluded to have consented or submitted to the courts personal jurisdiction

2. Special Appearance: defendant appears with the express purpose of making a jurisdictional objection,  his doing so is not a consent to the exercise of jurisdiction. (Harkness v. Hyde).

3. Counter-claim: does not require its own independent in personam jurisdiction.  Plaintiff by bringing the action in that jurisdiction submits himself to the jurisdiction of the court.

E. Consent: a party may agree to submit to a state jurisdiction before any claim arises.

1. Commercial Contract: parties in a commercial contract may agree in advance to submit to the jurisdiction of a given court, to permit notice to be served by the opposing party, or to waive notice (National Equipment Rental) 
2. Cognovit Note: a party may agree to submit to a given jurisdiction in advance of a cause of action, also can agree to waive his right of notice and appearance, and allow judgment to be entered against him.

3. Bargaining Power: courts are often leery of consent given in advance of any action and will examine the bargaining power of the parties.  Will accept arm’s length agreements.
a.   Ie contracts of adhesion.
F. Domicile: jurisdiction may be exercised over an individual who is domiciled within the forum state, even in his absence from the state.

1. Milliken v. Meyer
a. Held, the state which accords him privileges and affords protection to him and his property by virtue of his domicile may also exact reciprocal duties.

2. Domicile not residence: same formula as for diversity

G. Tortious Acts: many states as part of their long-arm statute, confer jurisdiction over persons committing tortious acts within the state.

H. Constitutional Test of Minimum Contacts: International Shoe and its progency define the Constitutional limit of in personam jurisdiction.  State courts base their long-arm statutes on this definition, some states provide the full Constitutional power to their courts while other place limits on the jurisdiction they provide.

1. International Shoe Co. v. Washington
a. Test: due process requires only that in order to subject a defendant to a judgment in personam, if he his not present within the territory of the forum, he have certain minimum contacts with it such that the maintenance of the suit does not offend “traditional notions of fairplay & substantial justice.”

2. McGee v. International Life Insurance
a. Contacts are not systematic and continuous and relate to claim (extend the Constitutional limits further).

b. Fairplay notion from Shoe: California has a substantive interest in making sure its citizens do not have to travel to far off jurisdictions of insurance companies.

(i) “It is sufficient for purposes of due process that the suit was based on a contract which had substantial connection with that state.  It cannot be denied that California has a manifest interest in providing effective means of redress for its citizens when their insures refuse to pay their claims.  The residents would be at a severe disadvantage if they were forced to follow insurance companies to a distant state in order to hold it legally accountable.”
3. Hanson v. Denckla: broader rules for inpersonam jurisdication has a Constitutional limit.

a. No systematic and continuous contact, contact unrelated to cause of action

b. Held, Florida court could not exercise jurisdiction

(i) No minimum contacts

(ii) No fairplay and substantive justice in hearing the case in Florida

(iii) No purposeful availment

c. Analysis focuses on the acts of the defendant
(i) “The unilateral activities of those who claim some relationship with a non-resident defendant cannot satisfy requirements of contact with the forum state….It is essential that in each case there be some act by which the defendant purposefully avails itself of the privilege of conducting activities within the forum state, thus involving the benefit and protection of its laws.”

d. Contacts must be 
(i) Volitional
(ii) Cognitive
(iii) Beneficial
4. World-wide Volkswagen Corp. v. Woodson

a. Contact not systematic and continuous, unrelated to cause of action
b. Held, “the foreseeability that is critical to due process analysis is not the mere likelihood that a product will find its way into the forum State.  Rather it is that the defendant’s conduct and connection with the forum state are such that he should reasonably anticipate being haled into court there.”
(i) Rationale: provides clear notice & predictability so that potential defendants can structure their conduct with some minimum assurances as to where that conduct will and will not render them liable for suit.
c. Actions directed at forum: presence of the defendant’s product cannot be an isolated occurrence, but arises from the efforts of the manufacturer or distributor to serve directly or indirectly, the market for its products.  Chattel cannot serve as an agent for service.
d. Unilateral activities of those who claim some relationship with a non-resident Defendant (Denckla)
5. Burger King Corp. v. Rudzewicz

a. Presence of a “choice of laws” provision making the forum state’s law the law to be used in any lawsuit, should be considered in determining whether a defendant has “purposefully invoked the benefits and protections of a state’s laws, although not proof in and of itself.
6. Asahi Metal Industries v. Supreme Court

a. A majority of court believe there are minimum contacts, but unreasonable
b. O’Connor’s opinion
(i) Minimum contacts could only arise from “an action of the defendant purposefully directed toward the forum state.”
(ii) Placement of product into stream of commerce, without more, is not an act of the defendant purposefully directed at the forum state.
(iii) Even if minimum contacts were present it would be unreasonable as to constitute a violation of due process
(iv) Reasonableness test
a. Burden on defendant
b. Interests of forum state
c. Plaintiff’s interest in obtaining relief
d. Efficient resolution
c. Brennan’s Concurrence: 
(i) As long as the [defendant] is aware that the final product is being marketed in the forum state, the possibility of a lawsuit there cannot come as a surprise
I.  Long-arm Statute: a statute which permits the courts of a state to obtain jurisdiction over persons not physically present within the state at the time of service.
1. States can authorize jurisdiction to the maximum extent permitted by the federal Constitution
a. NY §302
2. Federal Courts rely on the long-arm statutes of the state in which the federal court sits
a. Can create instances were a federal question is before the court, minimum contacts are present, but the state long-arm statute do not authorize jurisdiction.  Federal courts hand’s are tied.
(i) Rationale: simple & dependable standard.
b. Rule 4(k)(2): used mostly for foreign defendants, requirements….
(i) Federal question
(ii) Minimum contacts with US but with no particular state 
(iii) No state statutes would prohibit
c. Rule 4(k)(1)(B): 100 mile bulge, allows for service of 
(i) Rule 14(a): Third-party defendants, impleader 
(ii) Rule 19: indispensable parties 
a. Within 100 miles of the courthouse the action is pending.
J. Doing Business: cause of action does not relate to in state activities that give jurisdictions.
1. Perkins v. Benguet Consolidated Mining Co.
a. Systematic an continuous, cause unrelated to activities.

b. Held, corporate activities within the state so substantial and of such a nature as to justify suit against it on causes of action arising from dealings entirely distinct from the activities.

2. Heliocopteros Nacionales de Colombia SA v. Hall
a. High standard for cases where the cause of action is unrelated to the in state contacts.

b. Purchases not as significant as selling in the forum state.

3. Bryant v. Finnish Airlines
a. Stretching it here to say the companies activities were systematic & continuous

II IN REM AND QUASI-IN-REM JURISDICTION
A Pennoyer: Territoriality Doctrine: if a non-resident defendant could not be found in a State he could not be sued there.  On the other hand, since the State in which property was located was considered to have exclusive sovereignty over that property in rem and quasi in rem actions could be brought against the property

(i) In Rem: seek to affect the interest of persons in a thing.

(ii) Quasi in rem: one which would have been in personam if jurisdiction over defendant’s person had been attainable.  Property not the object of the litigation, but merely a means of satisfying judgment against the defendant.  (Not accorded full faith and credit. Art. IV, §1)
B Due Process Analysis of International Shoe applied: the modern due process view of jurisdiction expressed in International Shoe is applied to all aspects of jurisdiction, regardless of category.

1. Shaffer v. Heitner: adopts the minimum contacts standard of International Shoe and its progeny.

(i) When cause of action is unrelated to the property that serves as the basis for jurisdiction, a due process minimum contacts analysis applies

(ii) Cases where the presence of property may suggest contacts necessary and sufficient to permit an exercise in jurisdiction
1. property is the subject matter of the dispute

2. claim relates to rights & obligations arising out of the property of the non-resident defendant.
C Limited Appearances

1. some states allow the defendant in an in rem or quasi in rem suit, to contest on the merits, but subject him to liability only to the extent of the property or debt attached or garnished by the court.

D Quasi-in-rem as gap filler

1. in states, such a NY, where the long-arm statute does not go to the Constitutional limit.  Quasi-in-rem can be used to fill the gap.

a. In a case where the in state activities meet the minimum contacts and fairplay and substantial justice standard of Shoe and its progeny, if the state statute does not allow them to exercise jurisdiction can use quasi-in-rem to fill the gap.

b. In case where there is no other way to exercise jurisdiction (if the ship of a foreign company is termporarily in port.
E Presence Still Enough: 
1. Territoriality Doctrine: so long as the defendant voluntarily travels to the forum state, and is served while present there, that state will have personal jurisdiction over him

a. Even in the absence of contacts

2. Pennoyer’s Legacy: this is the one facet remaining from Pennoyer v. Neff
III NOTICE

· once it has been established that the court has authority to adjudicate it must still be established that the defendant received adequate notice of the case against him.

· Rationale: fundamental requirement of due process is any proceeding which is to be accorded finality is notice reasonably calculated under the circumstances, to appraise interested parties & afford them an opportunity to defend.

A Reasonableness Test: notice must be reasonably calculated to reach defendant.

1. Mullane v. Central Hanover
a. Held, “notice must be reasonably calculated under the circumstances to give notice.”

b. Not concerned about traditional categories (“in rem”,”quasi-in-rem”, “in personam” expressed in Pennoyer), concerned only with the requirements of due process.

CHOOSING THE FORUM
I VENUE: once jurisdiction over the parties has been established venue rules assure that suits are tried in a place that bears some sensible relationship to the claims asserted or to the defendant.

	A. 28 USC §1391: A Statutory Restriction

1. 1391(a)(1) & 1391(b)(1): venue lies in any district where any defendant resides, so long as, if there is more than one defendant, all the defendants reside in the state containing those districts.

2. 1391(a)(2) & 1391(b)(2): venue lies in any judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of the property that is the subject of the action is situated

IF ONE AND TWO CANNOT BE MET THEN

3. 1391(a)(3) & 1391(b)(3): Fallback Provision: where personal jurisdiction over the defendant exists

a. most likely suits were the cause of action arises from foreign events

4. 1391(c): Residents for Corporations: Residence is in any district that can exert personal jurisdiction over the corporation.


B Wavier
1. Objections to venue are waived unless they are reasonably made, generally speaking

2. Defect in venue will never set aside a judgment.

II FORUM NON-CONVENIENS: a court having jurisdiction over a particular case may use its discretion to decline to exercise that jurisdiction, if the court concludes that the action could be more appropriately tried in some other forum.

A. Discretionary: factors to be considered (Gulf Oil Corp)
1. private

a. ease of access to sources of proof

b. availability of compulsory process for attendance of unwilling witnesses

c. cost of obtaining witnesses

d. ability to view premises

e. is the forum vexatious

f. does it make economical sense

2. public

a. local forum has an interest in local matters

b. local juries should hear local disputes

c. expediency

B 28 USC §1404: Codifies Gulf’s convenience test

1. §1404(a): allows transfer or dismissal

(i) “for the convenience of parties and witnesses…a district court may transfer any civil action to any other district or division where it might have been brought.”
(ii) Rationale for transfer: 
a. Don’t have to start from scratch, economic efficiency argument

b. Avoids SOL concerns

2. 1404 discretionary decision of court

a. motion can be raised by either party

3. Unfavorable change in law insufficient

a. The fact that the law of the alternative forum is less favorable to the plaintiff is not by itself grounds for denying the defendant’s forum non-conveniens motion (Piper Aircraft) 
(i) Rationale: courts would be burdened with comparative law analysis.

b. Exception: if the remedy provided by alternative forums is so clearly inadequate or unsatisfactory that it is no remedy at all, the unfavorable change in law may be given substantial weight.

4. Where may the case be transferred to?
a. Where it might have been brought originally, only to forums where jurisdiction and venue are proper.

5. What law will be used?
a. the state law of the transferor court is to be applied by the transferee court.

(i) Rationale: transfer should be but a change in courtrooms.

III TRANSFER WHERE ORIGINAL VENUE IS IMPROPER

A. 28 USC §1406(a) 
1. when a suit is brought in a district where venue is improper, the action may be transferred to a district where it could have been brought
2. like 1404 court can transfer or dismiss

IV FORUM DETERMINED BY CONTRACT:
A. Choice of Forum Clauses

1. parties decide ahead of time what forum to hear the case
a. permissive: NY shall have jurisdiction

b. exclusive: NY & only NY shall have jurisdiction

2. Common Law: did not look kindly on choice of forum clauses, protective of the courts power
a. Majority view today: ouster clauses should be honored except if they are unfair and extend too far.

B Ouster Clauses
1. Exculsive forum selection clause: ousts other jurisdictions from hearing cases even if the other districts have proper jurisdiction and venue

2. Rationale: brings predictability to the commercial transaction

CONFLICT OF LAWS

(i) Horizontal: hierarchical equivalence, between states 

(ii) Vertical: arises because of our state and federal system, diversity jurisdiction.

I THE ERIE DOCTRINE

A. Pre-Erie Doctrine

1. 28 USC §1652: Rules of Decision Act
a. The laws of the several States, except where the Constitution, treaties or statutes of the United States shall otherwise require or provide shall be regarded as rules of decision in trials at common law in the courts of the United States in the cases where they apply.
(i) Art. VI (Supremacy Clause) & §1652: federal law, were relevant trumps state law

(ii) Where federal law does not apply state law controls.

(iii) Pre-Erie Question: “What is included in the “laws of the several states.”

2. Swift v. Tyson
a. Held, “laws of the several states” does not include state judge made common law.

(i) Exception: federal courts bound by state law opinions construing the state’s Constitution or statutes, or which pertain to real estate.

b. Rationale:
(i) Wants to create a uniform federal general common law, particularly a uniform commercial law.

(ii) Natural Law View: the law is an ideal entity that must be discovered by the judge, federal judge just as equipped to make that discobery

3. Swft Doctrine Fails

a. Created forum shopping: inequitable administration of law: like cases would be decidedly differently within a state

(i) Prejudices resident: non-resident suing a resident in diversity actions would have the benefit of choosing between state & federal law on the same claim.

b. Legal realist prevail: judges make common law just as legislators made statutory law.  Distinction between state common law & state statutory law dissolves.

c. Difficult to discern when to use federal general common law and local law 

d. Uniform federal general common law never arose: state courts would not follow the federal courts lead.

B Erie Doctrine
1. Erie v. Thompkins
a. Held, “laws of the several states” includes judge made state common law.  Swift Doctrin, Federal General Common Law, found unconstitutional, Constitution never granted to the government the power to make federal general common law.

b. Rationale: 
(i) Historical Evidence: Charles Warren determines drafters intended to include state common law in the Rules fo Decision Act

(ii) Prevent Forum Shopping: Swift v. Tyson introduced grave discrimination by non-citizens against citizens.  Unequal protection under the law.

(iii) Unconstitutional: Rules of Decision Act was not unconstitutional but the interpretation of the act in Swift is

a. Art. I, §8: Powers granted to Congress: Congress does not have the power to create substantive common law applicable in every state.

b. 10th Amendment: Powers not reserved by Federal government fall to the states.

c. Art. III, §2: the powers of the federal courts are laid out here and no where else.

c. After Erie: now only state and federal law.
II WHAT STATE LAW APPLIES?

A. Klaxon v. Stentor: §1652 Rules of Decision Act: does not specify which state’s law is controlling when the cause of action occurs other then in the forum

1. Federal court sitting in diversity must look at the conflict of laws rules of the state in which they sit

2. Rationale: “Otherwise the accident of diversity of citizenship would constantly disturb equal administration of justice.” Ie. Prevent vertical forum shopping.

III STATE LAW APPLIES: HOW DO YOU DETERMINE STATE LAW?

A. When no holding on point from the state’s court of last resort exist.

1. Intermediate-court decisions: unless there is persuasive information that the highest court of the state would not follow the intermediate-court decision.

2. Lower-court decisions: although federal courts are not bound by these decisions they give weight to what the state supreme court would decide.

3. No court in the state has spoken: several factors to consider in determining what the state supreme court would decide

a. Decisions, dicta or other jurisdictions

b. Trends in the law

c. Treatises and restatements

d. Law review articles

4. Other Federal Courts: federal courts are bound to follow the prior decisions of a district or circuit encompassing the state whose law is at issue, and the subsequent suit  is in a different circuit or district.

B State Decision is stale: there exists an old determination of the state law by the highest court
1. it is open to the federal courts to conclude that the highest state court would decide otherwise today.

C Certification: Federal Court in doubt as to what state law is can simply ask the state court.

1. Required: requires a provision in the state Constitution that allows this

a. A last resort for federal courts.

IV SUBSTANTIVE v. PROCEDURAL LAW

A Conformity Act of 1872: a federal court had to apply the procedures of the courts of the state in which it was sitting, if no federal statute governed

1. Federal procedural rules varied by the state:

a. NY & MA in cases at law followed different procedural rules more or less to the extent that the state court rules differed.

b. Uniformity in Equity: full federal system of procedural rules existed for suits brought in equity

B Rules Enabling Act 1934: 28 USC §2072
1. Supreme Court can “prescribe, by general rules…the forms of process, writs pleadings and motions, and the practice and procedure in civil actions at law.”

2. Substantive rights not affected: the rules must not “abrige, enlarge, nor modify the substantive rights of any litigant.

a. FRCP: promulgated in 1938, the same year as Erie.

3. Effects of Erie: Substantive v. Procedural 

a. Presumption is that courts will apply substantive law of states procedural law of the federal government.

(i) Rationale: §2072 allows government to establish federal procedural rules which will trump state procedures under with Art. VI.

C Substance v. Procedure Analysis

1. Sibbach v. Wilson
a. Clear dichotomy: substantial and procedural: rules are either substantive, in which case state law applies, or procedural, federal law applies.

2. Guaranty Trust Co. v. York: Outcome Determinative Test 

a. Rejects substantive/procedural dichotomy in favor of outcome determinative

(i) Outcome Determinative Test: a federal rule is substantive if it affected the result of the litigation.

b. Seeks to ensure that diversity cases are decided substantially the same in federal court as in state court.

c. Would limit FRCP in §1332 actions 

d. Ragan v. Merchants: uses the outcome determinative test to find that the FRCP do not start an action for purposes of a state SOL

(i) Still valid

3. Byrd v. Blue Ridge Electric Company Cooperative
a. Balancing test: creates a complex, subjective test:

(i) State interest in applying state law.

(ii) Federal Interest in applying federal law

(iii) Outcome Determinative: now just a factor to consider

b. Court again seeking to uphold equal protection, but recognizes that the federal court is an independent system.

4. FRCP: Hanna v. Plummer
a. Part 1: Does the Rule cover the situation?

b. Part 2: Is the Rule valid?

(i) Constitutional?: Art. I, §8

(ii) Rules Enabling Act

c. Brighter Line: tries to give a bright line such as York
d. FRAP procedure also control over inconsistent state rules (Burlington Railroad)
5. Federal statute: Stewart v. Ricoh:

a. Part 1: Does the federal statute cover the point in dispute?

b. Part 2: Is the Federal statute Constitutional?

6. Federal Judicial Practice: Hanna dicta 

a. Use a modified outcome determination test

(i) Outcome must be considered in light of the twin aims of Erie
a. Discouragement of forum shopping and avoidance of inequitable administration of the laws.

V OVERVIEW

1.Conflict between a Federal Constitutional Provision and State Law ( Result: Constitutional Provision
· Constitution is the “supreme law of the land.” (Art. VI, §2).  Its provisions apply even if they conflict with state law, substantive or procedural.
2.Conflicts between a Federal Statute and State Law ( federal statute if valid.

· federal statutes are also the supreme law of the land, if they are valid Hanna holds that Congress has the Constitutional authority to enact statutes governing procedure in the federal courts if, “while falling in the uncertain area between substance and procedure, they are rationally capable of being defined at either.” (Art. VI, §2)

3.Conflict Between FRCP and State Law( FRCP if valid

4.Conflict between Federal Judicial Practice and State Law (Follow the modified outcome determination test from the Hanna dicta.

HONESTY IN PLEADING

I Ensuring the Honesty of the Pleading
A. Certification: signature on the pleadings and other documents represents that some level or care was taken in formulating the allegations made. 
B. Verification: a person verifies a pleading by attaching an affidavit.
II Rule 11: 
A 1938 Rule 11: created a very high standard and discouraged motions, lack the teeth necessary to discourage improper pleadings
1. Attorney certified in the pleading:

(i) That the attorney had read the document
(ii) To the best of his knowledge, information, and belief, there was “good ground” to support it.

(iii) The submission was not interposed for delay

2. Problems with 1938 Rule 11
a. Good faith on the part of the pleader was all that was required to avoid sanctions

b. The key requirement that there be “good ground” to support the pleading was ill-defined.

c. Courts were reluctant to impose sanctions on members of the bar, just dismissal
B 1983 Rule 11: Introduced an objective standard that focused on the reasonableness of the claim.  Realized the Rule 11 was not working and that defendants were being discriminated against in complex litigations.
1. Sanctions Mandatory: if a violation of Rule 11 was present mandatory compensatory sanctions were called for.

a. Nature of the sanction was left to the discretion of the court.

2. Problems With Mandatory Sanctions

a. Had a significant potential for chilling meritorious as well as baseless litigation.:  Plaintiffs, particularly poor plaintiffs who had retained attorney on a contingency fee basis, were vulnerable to intimidation tatick.
(i) Defense counsel would use a “Rule 11 letter” threatening a move for sanctions if the claim was not withdrawn

b. Encouraged expensive and time-consuming satellite litigation: increase cost and delay and divert attention away from the merits of the litigation.
c. Not imposed uniformly by the courts: some opponents avoided sanctions and others imposed them as useful tools

d. Robbed judges of flexibility: judges likes having the ability to deal with specific problems on a case by case basis

e. Mandatory sanctions Poison the atmosphere: makes case settlement highly unlikely

3. Produced a massive upswing in Rule 11 litigation as attorneys were enticed by the prospect of compensatory damages. 

C Modern Day Rule 11:  applies to all papers filed with the court.  But the main real-world consequence of the rule has been to deter lawyers for plaintiffs from asserting claims that have no basis in law or fact, and to prevent them from bringing to a multi-party action peripheral defendants.
1. Must be a free standing motion.

2. Rule 11

a. Requires certification by an attorney, or, if the party is not represented by an attorney, the litigant shall sign.  Must state signer’s address and phone number.

b. Signer is certifying “that to the best of the lawyer’s knowledge, information, and belief, formed after an inquiry reasonable under the circumstances.”
1) the pleading “is not being presented for any improper purpose, such as to harass or to cause unnecessary delay or needless increase in the cost of litigation.”

2)  “the claims, defenses, and other legal contentions therein are warranted by existing law or by a nonfrivolous argument for the extension, modification, or reversal of existing law or the establishment of new law.”
                                                     OBJECTIVE REQUIREMENTS
3) “the allegations and other factual contentions have evidentiary support, or if specifically so identified, are likely to have evidentiary support after a reasonable opportunity for further investigation. or discovery”;

4) “the denials of factual contentions are warranted on the evidence or, if specifically so identified, are reasonably based on a lack of information or belief

a. “Later advocating”: the requirements placed on the signing party extend beyond the signing, filing and submitting of the document, the claim must be withdraw if it becomes clear the pleading is not meritorious.
c. Sanctions are discretionary:  Emphasis is on making the punishment fit the crime.  Deter, not necessarily compensate.  Routine shifting no longer the sanction of choice.  Costs may be paid into the court.  A firm can be held liable as well as the certifying attorney.
(i) 11(C)(1)(A): “Safe Harbor” Provision:  the party seeking sanctions serves a motion on the other party, but is not allowed to file the motion with the court “unless, within 21 days after the service of the motion…the challenged paper, claim, defense…is not withdrawn or appropriately corrected.” 
a. an offending party gets a 21-day “safe-harbor” in which to withdraw or correct any bad pleading, and if he does so, there can be no sanctions no matter how outrageous the original misconduct.
D Imposition of Rule 11 sanction not a judgment on the merits, determination of collateral issue:

1. Where case voluntarily dimissed:

a. A voluntary dismissal does not deprive a district court of jurisdiction over a Rule 11 motion (Cooter & Gell v. Hartmarx Corporation)
2. Where the court has no subject matter jurisdiction:
a. Again the imposition of Rule 11 sanctions is not a judgment on the merits, collateral judgment is enforceable.
E Pleading in the Alternagtive

1. Pleader, defendant or plaintiff, made plead in the alternative: 
a. Rule 8(e): “A party may set forth two or more statements or a claim or defense alternatively or hypothetically…”  This rule also provides that “a party may…state as many separate claim or defenses as he has regardless of consistency and whether based on legal, equitable, maritime grounds.”
F Court has inherent power to sanction: 
1. Imposed against attorney or losing party:  Federal courts have inherent equitable power to require a losing party or its attorney to pay its adversary’s attorney’s fees when the losing party has acted oppressively, vexatiously, or in bad faith in commencing or maintaining an action.
2. Invoked only in egregious cases:  Invoked infrequently, limited to situations where counsel has acted in bad faith, or interposed a claim or defense without probable cause

G Statutory Power to Sanction: 
1. 28 USC §1927: 
a. Attorneys only: the offending attorney, not the client, may be taxed

b. must show subjective bad faith 

COMPLAINT: commences the action in federal court, not a basis for applying state statute of limitations.
I WHAT IS CONTAINED IN THE COMPLAINT?
A Elements of the Complaint under FRCP
1. Caption:  the name of the court, the title of the action; the name, address and telephone number of the attorney presenting the pleasing
2. Rule 8(a):
a. Subject Matter Jurisdiction: “a short plain statement of the grounds upon which the court’s jurisdiction depends.” Either diversity or subject matter(Art. III, §2).
(i) Note a dismissal under 12(b)(1)(“ for lack of jurisdiction over the subject matter”) is not preclusive, better to move for dismissal in a federal question case under 12(b)(6)(“for failure to state a claim upon which relief can be granted”)

b. Statement of claim: ”a short plain statement of the claim showing that the pleader is entitled to relief.”
c. Relief: “a demand for judgment for the relief the pleader seeks.”
(i) If the suit is contested by the defendant, the relief awarded is not limited by the amount or kind of relief sought in the prayer.  If the defendant fails to answer and a default judgment is entered, the relief will be limited to that sought in the prayer.
B Specificity: Rule 8(a)’s statement of claim requirement has been construed so as to place the fewest possible technical requirements on the pleader.
1. Goal of Notice Pleading: the issue become defined not through paper pleadings.  They are ascertained and articulated by the free use of controlled pretrial discovery.
a. discourage Rule 12(e) motions to compel more definite complaints and encourage the use of discovery procedures to apprise the parties of the basis for the claims made in the pleadings 
(i) courts would prefer to take care of housekeeping matter informally, parties should deal with 12(e) disputes independent of the court.
2. Exception: Pleading special matters:

a. Rule 9(b): allegations must be pleaded with particularity
(i) Matters not listed in Rule 9(b) do not require the party to plead with particularity. 
b. Courts are not allowed to set up their own particularity standards for claims.
3. What is the minimum you can plead?

a. Pro Se Litigants: courts will  bend over backwards for Pro Se litigants as long as they state a valid claim. 
b. Must state a cause of action: although you are not required to plead a cause of action, element by element, you state a cause of action
c. Conclusory statement not enough: the pleader must state at least the basic facts of his claim and may not simply recite his conclusion that he is entitled to relief. (Lubiner v. Ruge).  
(i) Complaint must give defendant enough information from which to draft his answer, and to commence discovery.
II ANSWER TO THE COMPLAINT: if the defendant does not respond to the claim they default.
A. Answer Generally: Rule 8(b): defendant in his answer “shall state in short and plain terms the party’s defenses to each claim asserted and shall admit or deny the averments upon which the adverse party relies.” 
1. Liberally construed: the answer, like the complaint, will be liberally construed by the court.

2. defendant has an obligation to respond: if the defendant does not answer the allegations he defaults.

B Denials: 
1. Can admit the allegations: those issues are then deemed resolved and are no longer an issue in the case.

2. Deny the allegations: the plaintiff has the burden of establishing the allegations.  Denials must meet the substance of the allegations.
1. knowledge: It is presumed you deny by your own knowledge.

2. information or belief: When you deny based on information or beliefs gotten from someone else.

a. General denial: Rule 8(b) permits the defendant to say that he denies “each and every allegation in the plaintiff’s complaint.

1. Rule 11 concern: if you make a general denial you have to be sure that your denial is sufficient against every allegation in the complaint-risky.

b. Deny in part: denial of a particular portion of a particular allegation.  Must be clear what you are denying or it will be deemed admitted.
c. DKI: When you don’t know answer and then deny based on knowledge insufficient to form a belief.
1. can’t use DKI: 

a. it’s a matter of public knowledge or 

b. the information is within your control
2. Denials must meet the substance of the allegation: it must be clear what you are denying.

a. Inappropriate denials
1. Negative pregnant: 
a. Literal denial: “I was not going 75 MPH”

b. Conjunctive denial: “I did not do A and B and C.”

c. Argumentative denial: You were in Chicago. A: I was in NY
b. Complaint should correspond to the answer: lets judge and opposing counsel know exactly what you are denying or admitting.

B Defenses: 
1. Rule 12 Defenses: can be raised by motion or in the answer.

a. Rule 12(b):
1. Lack of jurisdiction over the subject matter

2. Lack of jurisdiction over the person

3. Improper venue

4. Insufficiency of process

5. Insufficiency of service of process

6. Failure to state a claim upon which relief may be granted

7. Failure to join a necessary party under Rule 19

2. Standard for Granting a 12(b)(6) motion: must not be granted “unless it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim which would entitle him to relief.

3. Affirmative Defenses: must be explicitly pleaded in the answer, if the defendant is to raise them at trial.

a. Waived if not raised
b. Rationale: Since they do not challenge the allegations, the defendant must please these new matters to put the plaintiff on notice and allow for discovery. 

(i) Rule 8(c): Lists 19 specific defenses which must be explicitly pleaded in the answer, such as: 

a. Assumption of the risk

b. Contributory negligence

c. Estoppel 

d. Res judicata

e. SOF 

f. SOL

c. Set-off: plaintiff could only recover up to the defendant’s claim
4. Counterclaims: a claim by a defendant against a plaintiff

a. Compulsory: Rule 13(a): arises out of the same transaction or occurrence as the plaintiff’s claim, court will have supplemental jurisdiction over the claim. 

1. If not raised, deemed waived and the claim is unavailable for future litigation
a. Exceptions: 
1. claims by the defendant which for “just adjudication” require the presence of additional parties of whom the court cannot get personal jurisdiction over
2. claims in which the suit against the defendant is brought in rem or quasi in rem.

· (That way the defendant does not subjecting himself to personal liability, which would result if he made a claim of his own.)

2. Rationale: forced efficiency, a way of resolving all claims from a dispute in one litigation.
b. Pemissive: a claim that does not arise out of the same transaction or occurrence as P’s claim 

1. Permissive counterclaims require an independent basis for subject matter jurisdiction. (NO COMMON NUCLEUS).
c. Default by plaintiff: 
C Amendments: 
1. History
a. Common Law: impossible to amend pleadings.  Each writ was for one cause of action, which could not be amended.

2. Rule 15: sets forth an extremely liberal amendment policy.
a. Amendments shall be freely granted where justice requires.  

1. Except: 
a. were the result of the amendment will delay the trial

b. the amendment is in bad faith (to surprise the other side), or 

c. if it will substantially delay the trial

3. Rule 15(a): 
a. Amendment as of right: A pleading may be amended once as a matter of course, without leave of the court, in the following circumstances

1. Responsive pleading required: if the complaint is one to which the adversary must make a response, the pleading may be amended anytime before the responsive pleading is served.
2. Response not required: if the pleading is one to which a responsive pleading is not required, it may be amended within 20days after it is served.
b. Amendment by leave of court: if the requirements for amendment as of course are not met, the pleading may be amended only by leave of the court, or by consent of the other side

1. Leave is freely given: “leave by the court shall be freely given when justice so require.”
4. Rule 15(b): When issue that does not conform to the pleadings is presented at trial
a. Defendant objects: plaintiff will have to move to amend the pleadings to include the new issue

b. Defendants does not object: the court will treat the complaint as if it has been amended to include the new issue

c. After trial: even after trial you can amend a complaint to conform to the evidence.
5. Rule 15(c): Relation Back of Amendments: Used when a party seeks to amend and the SOL has run.   
a. Where a pleading has been amended, the amendment relates back to the date of the original pleading, if 
1. the claim or defense asserted in the amended pleading arose out of the conduct, transaction or occurrence set forth or attempted to be set forth in the original pleading,”---- 

b. Rationale: without such a provision a plaintiff whose original complaint met the statute of limitations might find himself barred by the statute.

c. 15(c)(2): Add a new claim: only if notice of the claim was given before the statute of limitations had run.

d. 15(c)(3): Add a new party: only if they had notice of the claim before the statute of limitations had run.

PARTIES
I JOINDER OF PARTIES AND CLAIMS
A Joinder of Claims: Rule 18(a): “a party asserting a claim to relief as an original claim, counterclaim, cross-claim, or third-party claim, may join either as independent or as a alternative claims, as many claims, legal, equitable, or maritime, as the party has against an opposing party.”
1. Rule: Once a party has made a claim against some other party, he may then make any other claim he wishes against that party
2. Jury Confusion: claims with be tried separately if the jury would be confused.  The claims are pleaded together but are tried separately .
3. Counterclaims: counter claims must be compulsory to be joined.
B Cross-claims: Rule 13(g): a claim against a co-party, a party on your side of the “v”
1. Distinguished with counterclaim: a counter claim is against an opposing party, a party on the other side of the “v”.
2. Requirements:

a. Transaction or occurrence:  First, the claim must have arisen out of the “the transaction or occurrence that is the subject matter of the original action or a counterclaim therein,” or relate to property that is the subject matter of the original action
b. Not relating to the same transaction or occurrence: must have an independent basis of subject matter jurisdiction.
II REAL PARTY IN INTEREST

A. Rule 17: complaint must be in the name of the “real party in interest”.

1. Assignee: must sue in his own name.

III JOINDER OF PARTIES

Rule 19: compulsory joinder
Rule 20: permissive joinder
Rule 14(a)
A. Rule 20: Permissive Joinder: allows plaintiff in certain instances (a) to join other plaintiffs with himself, or (b) to make several parties co-defendants to his claim.
1. Both instances must meet these Requirements

a.  Single transaction or occurrence: their claims for relief must arise from a single “transaction or occurrence, or series of transactions or occurrences”
b. Common question: there must be a question of law or fact common to all plaintiffs which will arise in the action.
2. “Permissive”: at the option of the plaintiffs or plaintiff: “may be joined”
B Rule 19: Compulsory Joinder: plaintiff is the master of the lawsuit may leave out necessary parties that the court order into the litigation.
1. Rule 19(a): describes those parties who must be joined IF,  
(i) Service can be validly made on them, and
(ii) Their joinder would not destroy diversity……
Necessary Parties
Incomplete relief: Rule 19(a)(1): “in the person’s absence complete relief cannot be accorded among those already parties.”

Impaired interest: a judgment in the person’s absence will either
(i) Rule 19(a)(2)(i); as a practical matter impair an interest the party has, or
(ii) Rule 19(a)(2)(ii): impose on some of the existing parties “double, multiple, or otherwise inconsistent obligations.”
2. “Indispensible”: Assuming that the absentee meets the test of (i) or (ii) above, the court then determines whether that absentee is in fact “indispensable” ---so vital that the action should be dropped if joinder is not possible---by considering the following additional factors
a. Prejudice: the extent of prejudice to the absentee, or to those already parties;
b. Framing of judgment: the possibility of framing the judgment so as to mitigate such prejudice;
c. Adequacy of remedy: the adequacy of the remedy that can be granted in his absence; 
d. Result of dismissal: whether the plaintiff will have an adequate remedy if the action is dismissed.
3. Jurisdictional Obstacles: In determining whether joinder is jurisdictionally possible, and thus whether it is 19(a) or 19(b) which applies, personal jurisdiction, subject matter jurisdiction, and venue, must be examined
4. If joinder is not feasible:
a. Court can dismiss 
b. Proceed without third-party
5. Joint tortfeasor: are never necessary parties
C Rule 14: Impleader: Third-party practice: a defendant alleging that a third person is liable to him “for all or part of the plaintiff’s claim against him” may “implead such a person as a “third-party defendant”
a. Claim must be derivative:  third-party plaintiff’s own liability is a prerequisite and is seeking ( INDEMNITY, SUBROGATION, CONTRIBUTION 

b. When leave of court NOT needed: If an original defendant serves a third-party summons and complaint upon the third-party defendant within 10 days of the time the original defendant served his answer to the plaintiff’s claim. 

i. When leave of court IS needed: after this 10-day period, however, the court’s permission to implead is necessary.
c. Bulge Rule: Rule 4(k)(1)(B): third-party plaintiffs can be served anywhere within a 100-mile bulge surrounding the courthouse
IV CLASS ACTIONS

A. Background

1. Definition: used where joinder of all the potential co-parties is not feasible, either because the class is simply too large (numbering possibly in the millions) or because of insuperable difficulties of personal jurisdiction, venue or diversity
a. Jurisdiction in class actions: only the representative(s) must satisfy the requirements of personal jurisdiction, subject matter jurisdiction, and venue.
2. Bill of Peace: the English ancestor to the class action was the “bill of peace,” an equitable procedure whereby a large number of potential legal actions involving common questions of law or fact could be settled.
3. Positives

a. Informational: lets the public know that they have a claim
b. Allows cost effective litigation – to deter & disgorge ill gotten gains
c. Finality: binds the parties, uniformity
d. The private remedy is a compliment to public remedy, they ferret out wroung doing—private attorneys general
4. Trends

a. Plaintiffs avoiding class certification because of statutory limits on settlements
b. Defendants seeking out class certification to reach finality and get all the plaintiffs in court at one time.
B Rule 23: prior to certification the it is called a putative class action
1. A class must exist: plaintiff must adequately define a class, not too broad or too narrow.
2. Prerequisites for certification (certification subject to continuous review): 

a. Numerosity: the class must be so large that joinder of all the members is not feasible. 
(i) No set number. 
(ii) Geographical dispersion will be considered
b. Commonality: there must be “questions of law or fact common to the class”
c. Typicality: the claims or defenses of the representatives must be typical of those of the class
d. Adequacy of Representation: the representatives must “fairly and adequately protect the interests of the class.”
1. Common goal, no internal antagonism
2. Lawyer-experienced in complex litigation
3. Staying power-deep pockets
(i) if the representative is not adequate, or there is a conflict of interest, there will be no binding effect
2. Must then fall into one of three categories:
a. Rule 23(b)(1) actions: 

1. 23(b)(1)(a): inconsistent decisions would establish incompatible standards of conduct for the party opposing the class
2. 23(b)(1)(b):  the impairment of the interests of members of the class who are not actually a party to the individual action (limited fund doctrine)

(i) No opting out: class members may not opt out and will therefore be bound by the decision (allowing class members to opt out 
b. Rule 23(b)(2): used if “the party opposing the class has acted or refused to act on grounds generally applicable to the class, thereby making appropriate final injunctive relief or corresponding declaratory relief with respect to the class as a whole.”
a. Civil rights cases

(ii) No opting out

c. Rule 23(b)(3): most common MASS TORT CLAIMS

(i) Requirements

a. Common questions: “that the questions of law or fact common to members of the class predominate over any questions affecting only individual members”
b. Superior method: “that a class action is superior to other available methods for the fair and efficient adjudication of the controversy.” 
(ii) MAY opt out

(iii) Notice: Rule 23(c)(2) must be furnished to class members in 23(b)(3) actions
a. “best notice practicable under the circumstances”
b. Costs: costs must be born by the representative.
c. Contents

1. description of the claim
2. opt-out available-you are in the class until you opt-out
3. explanation of how to opt-out
4. counterclaims
2.  Settlement: Rule 23(e) any settlement of a class action must be approved by the court
a. Rationale: to ensure that the interests of the absent class members are adequately protected.
b. Discretionary: it is in the courts discretionary whether or not to approve the settlement. Factors in deciding 
(i) fair and reasonable?
(ii) Merits of the claim
(iii) Benefit of the lawyer or clinet?
c. Notice: of a proposed settlement must be given
d. Opposing the settlement: if you are not happy with the settlement you can voice your concerns to the court
DISPOSITION WITHOUT FULL TRIAL

A Rule 55: you don’t show up, NEVER DEFAULUT, forfeit your chance to appeal on the merits, can only collaterally attack.
B Rule 12(b)(6): Dismissal for failure to state a claim: assuming all the allegations are true, are you still entitled to a trial?  Could a reasonable person find in your favor?
1. Examine the pleadings: Court will only examine the pleadings no other extraneous evidence.
C Rule 56: Summary Judgment: if one party can show that:
(i)  there is no “genuine issue of material fact” in the lawsuit, and 
(ii) that he is “entitled to judgment as a matter of law” he can win that case without going to trial.
1. Look beyond pleadings: even if it appears from the pleading that the parties are in dispute on some material issue of fact, the summary judgment motion may be granted if the movant can show that the disputed factual issues presented by the pleading are illusory.
a. How shown: the movant can show the lack of a genuine issue by
(i) Affidavits

(ii) Discovery materials

2. Available to both plaintiffs and defendants: plaintiffs, you normally have the burden of proof we rarely get summary judgment
3. Pre-discover motions: courts will almost always deny motion for summary judgment that are presented before discovery.  They want to give the plaintiff a chance to uncover “genuine issues of materially facts.
4. Material issue of Law or Fact?: can be hard to distinguish.  If the mixed fact is mostly law a judge will decide, mostly fact a jury.
5. Risks: 

a. Even if you are the movant the judge can grant summary judgment in the opposing parties favor (agrees with you on the facts, but not on the law)
b. Credibility if the motion fails, will the judge think you are being vexatious?
c. Rule 11 sanctions 

6. Partial summary judgment: may be granted with respect to certain claims in a lawsuit even when it is not granted with respect to all claims.  If this occurs, the court may order the entry of judgment on the claims as to which summary judgment has been granted if there is “no just reason for delay” in the entry of judgment
D. Rule 41(a)(1):  Voluntary dismissal by plaintiff: plaintiff may voluntarily dismiss his complaint without prejudice any time before the defendant serves an answer or moves for summary judgment—without leave of the court—WITHOUT PREJUDICE
1. Only one dismissal: only the first dismissal of a claim is without prejudice.  If a plaintiff already once before dismissed a claim in either state or federal court, his second dismissal operates as an “adjudication on the merits.” 
2. After answer or motion: Rule 41(a)(2) after the defendant has answered or moved for summary judgment, plaintiff may voluntarily dismiss only with the court’s approval, and on the court’s terms.
3. Payment of expenses: Rule 41(d): if a claim has been voluntarily dismissed once before, the second time it is brought the court can order that the plaintiff pay the court costs of the first action before allowing the second one to go forward.
E. Rule 41(b): Involuntary Dismissal by court order:

1. Grounds: may be order by the court, on motion, for:
a. Failure to prosecute: failure of the plaintiff to pursue the action
b. Failure to comply: failure to obey court orders (e.g. discovery, pre-trial conferences.)
2. With prejudice: normally an involuntary dismissal is with prejudice, has the effect of an adjudication on the merits.  Exceptions to this are dismissal for:
a. Lack of jurisdiction: on the parties and on the subject matter, and for insufficient sevice
b. Improper venue

c. Failure to join an indispensable party under Rule 19
OBTAINING INFORMATION BEFORE TRIAL
I PRE-TRIAL DISCOVERY UNDER THE FRCP
A. Background

1. Common Law

a. Trial by ambush: discovery unknown at the common law, a lawyering contest
2. FRCP: Notice pleading & liberal discovery

3. Objectives: 

a. Issue formulation: to narrow and isolate the issues 

b. On the merits: to allow the trial to proceed on the merits of the claim, not on who has the best lawyer.
c. Promotes settlement: discovery allows the parties to assess their claims and weigh the benefits of discovery. 
B Rule 26(b): Scope of discovery: parties “may obtain discovery regarding any matter not privileged, which is relevant to claim or defense of any party.”
1. Admissibility irrelevant: if information is “relevant to any claim or defense,” it can be discovered even though the information would not itself be admissible. 
a. 26(b)(1): “Relevant information need not be admissible at the trial if the discovery appears reasonably calculated to lead to the discovery of admissible evidence
2. 2000 Amendments Limit Discovery: 
a. Attorney initiated: claims and defenses—defined by pleadings but discovery helps to define claims and defenses
b. Court approved: material relevant to the subject matter
c. Mandatory disclosure: must disclose material favorable to your side.
(i) Names of witnesses 
(ii) Documents
(iii) damages 
C Rule 26(f): Required Meetings: requires the parties to meet to “consider the nature and basis of their claims and defenses and the possibilities for a prompt settlement or resolution of the case,” as well as to make or arrange for the mandatory pre-discovery disclosures and to schedule other discovery
1. Timing: must take place at least 21 days before a scheduling conference with the judge occurs, so that the meeting will generally occur within the first two or at most three months of the case.
D Discovery Devices

1. Rule 30: Oral deposition: after the beginning of an action any party may take the oral testimony of any person thought to have information within the scope of discovery
a. Form: Sworn testimony by a witness taken under oath without a judge present.
b. Most expensive means of discovery.
c. Freezes testimony: if a witness deviates at trial from his sworn deposition it will impeach his credibility.
d. Limits on depositions: 
(i) Quantity: each side is limited to a total of 10 depositions, unless the adversary agrees to more or the court issues an order allowing more.
(ii) Time: unless there is a court order or the parties agree, no person’s deposition shall be more that “one day in seven hours”
e. Witness not available for trial: a good way to get the testimony of a witness who will not be available for trial.
2. Rule 31: Depositions upon written questions: After the beginning of an action, any party may take the oral responses to questions written prior to the deposition, of any person thought to have discoverable information.
3. Rule 33: Interrogatories to the parties: a set of written questions to be answered in writing by one person to whom they are addressed
a. Limit of 25 questions: each party is limited to 25 interrogatories
b. Respond in 30 days: a party served with interrogatories must serve his answers within 30 days.
c. Drafted by lawyers: limits there effectiveness
d. Cheap: budget way to get uncontroverted evidence
e. Objections: parties may object and refuse to answer certain question.
(i) Objections must be with specificity
(ii) Must be in good cause or you face sanctions
4. Rule 34: Document demand: require the any other party to produce documents and things / inspection of land
a. Non-parties: request will require a subpoena, or else he will not have to oblige 
b. Limits: no restricitive limits on document demands
5. Rule 35: Mental and physical demand: when the mental or physical condition of a party, but not non-parties, or someone in the custody or control of a party, a child, is in controversy.
a. Requires a court order: since there is an ivasion of privacy and humiliation the court must see if it is appropriate
(i) Good cause: must be shown
(ii) Notice: must be served to the person to be examined and to all other parties
b. Differences from other discovery: narrower then other methods.
(i) requires a court order.  
(ii) Physical or mental condition must be in controversy
1. Rationale: Drafters of the FRCP believed that discovery would be self-relizing but reluctance of the parties many time will require court intervention.
6. Rule 36: Requests for admissions: used to narrow the disputed issues and remove the necessity of proving at trial the fact whose admission is sought.
a. Expenses for failure to admit: if a party fails to admit the truth of any matter and if the party making the request proves the truth of the matter at trial, the court upon motion by the discovering party may require the party who refused to admit to pay reasonable expenses sustained by the movant party in proving the matter
b. No limit

II PRIVLEGES AND ATTORNEY WORK PRODUCT

A. Privileged: Rule 26(b)(1): allows discovery “regarding any matter not privileged…”
1. Test for privilege: if it would be protected against disclosure at trial.
B Materials prepared for trial: certain immunity from discovery is given to the materials prepared by counsel for trial purposes, and to the opinions of experts that counsel has consulted in trial preparation
1. Work-product immunity: governs all preparation for trial done by an attorney or at an attorney’s direction.
a. Absolute immunity: documents containing the subjective thoughts of a party’s lawyer
b. Qualified immunity: all other 
JURY TRIAL, POST TRIAL MOTIONS AND RELIEF FROM JUDGMENT
I JURY TRIAL 

A. Background

1. Seventh Amendment: provides that “in suits at common law…the right of trial by jury shall be preserved…” 
(i) Preserves English Common Law: if there was a right to action at common law in 1971 you have a right now.
a. Equity: injunctive relief—NO JURY
b. Law: money damages—JURY
2. Rule 38: reaffirms the 7th Amendment, but also jury rights created by statute
(i) Congress: when Congress passes new federal laws it will include the right to a jury if it so chooses.
(ii) Party Must Demand: this right is not self-executing.  A party who wishes a jury trial on a particular issue must file a demand therefore to the other parties within 10 days. After the service of the last pleading directed to that issue.
Do you want a jury?

i. Public sentiment towards your client
ii. What is the nature of the jury pool?
· Empirical research./social science
iii. Judges/examine the alternative
iv. Trial length
v. Nature of the conduct.
3. Number of Jurors: there is no requirement in the Seventh Amendment that a jury be composed of twelve members.
(i) Six-person Jury: the Federal Rules provide that a federal jury must have six or more members participating in the verdict.
a. Rule 48: provides that “the court shall seat a jury of not fewer than six members…”  Normally, the court will seat more than six jurors, so that even after illness or one or more jurors, at least six will be left to render the verdict.
b. Too few: if the jury dwindles to fewer than six members by the time of deliberations and verdict, a mistrial must be declared unless the parties bought agree to continue.
B. What if a new cause of action arises that did not exist at C/L?
1. Analogy: is the claim similar to and can an analogy be made to a claim at C/L.
2. Remedy: is the claim for money damages, law/jury, or is it for injunctive relief, euity/no jury.
C. What if the legal and equitable issues are combined?: where there are common issues to the claims, if the equitable claim is tried first, the judge’s findings of fact will be binding on the jury which subsequently tries the legal claim.
1. Beacon Theatres v. Westover: 
(i) Just because there is an equitable claim present does not mean that they should be tried first
(ii) Where there are both legal and equitable claims the judge must ordinarily try the legal claims first so as to insure the right to a jury in those claims
a. Exception: if the party asserting the equitable claims would be irreparably harmed by having these claims delayed till after hearing of the legal claims, the court can hear the equitable claims first.
2. Dairy Queen: 
(i) The nature of the claim is not determined by the pleadings we use the analysis given above.
3. Ross v. Bernard:
(i) Stockholder’s Derivative Suit: the stockholders sit in the sues of the company, if the company’s claim is legal then the stockholder’s claim is legall.
(ii) Complexity: strangely mentioned in the footnotes.
a. Rationale: 
i. If the jury can’t understand the issues they will make their decisions outside of the issues.
ii. At common law if the case was too complicated it can be sent to equity.
b. Supreme Court: has not rendered an opinion on this theory.
D. How do we get a jury seated?

1. Random Pool: the fist step is to bring in a random pool from the community
2. Voir Dire: judge questions the jurors to uncover and bias, and to discover if a juror has any connection with a party or a prospective witnesss
(i) Dismissal: any juror who is shown to be biased will be dismissed upon a motion by a party.
a. For cause: such a dismissal is termed “for cause”, and there is no limit to the number of motions, or “challenges,” that may be made to have jurors dismissed for cause.
(ii) Challenges W/O Cause: in addition to the jurors dismissed for cause, each party may dismiss a certain number of other prospective jurors, without showing cause
a. Peremptory Challenges: the right to dismiss a juror without cause is called a “peremptory challenge”. Each side gets 3.  28 USC §1870.
3. At 12: the jurors are then randomly chosen from the pool of 12
a. Don’t Choose the Jury: although you don’t choose the jury you can get rid of those you don’t want.
E. Jury at Trial
1. Fact Finders: the jury has a purely fact finding function.
2. Instructions to the Jury: the judge must instruct the jury as to the law relevant to their finding of fact.
(i) Judge’s Right to Comment: in federal courts the judge retains the right to comment on the quality and weight of the evidence.
(ii) Requests to Change: at the close of evidence, “any party may file written requests that the court instruct the jury on the law set forth in the requests.” Rule 51.
F. Verdict: only juries can render verdicts, judges give judgments
1. Appeal: findings of fact by the jury are inviolate.  Appeal can only be made on a judgment.
(i) Ex. Instructions to the jury, rulings on evidence.
(ii) Appeal of Judgments: subject to reversal only when clearly erroneous on fact.
2. What are the benefits in not having the jury supply their reasoning behind the verdict?

(i) More concerned with finality and the result, than with the process.
3. Rule 49: Special Verdict-Interrogatory

(i) Complicated Cases: especially in complicated cases the interrogatories gives jurors a roadmap to their decision by requiring them to answer specific questions.
(ii) Makes sure that the juror is not taking the law into their own hands.
II POST TRIAL MOTION AND RELIEF FROM VERDICT

A. Rule 50(a) Motion: 

1. Judgment as a Matter of Law: such a verdict takes the case away from the jury, and determines the outcome as a matter of law. 

2. Standard for a JML: reasonable people could not disagree on the result
(i) Reeves v. Sanderson: All evidence considered favorable to plaintiff plus uncontradicted evidence for the defendant, that jury would be forced to consider.
(ii) Stronger showing where burden against Movant: a party seeking a directed verdict must make  a stronger showing of evidence if he bears the burden of persuasion.
(iii) Credibility: the judge must not pass on the credibility of witnesses when ruling on a JML.
3. When can parties move for JML: must be made at any time before submission of the case to the jury Rule 50(a)(2).
(i) Defendant: at the close of the plaintiff’s evidence, otherwise know as the plaintiff’s case in chief, and at the close of his case, at the close of all evidence.
(ii) Plaintiff: only after the defendant makes his case, at which point all the evidence has been presented.
4. Motions Chances for Success: it is unlikely that the court will grant the motion for JML before the case has been sent to a jury.
(i) Rationale: if the motion for JML is granted before the case goes to the jury, and is overturned on appeal, then the work of the first jury will be wasted.  If the jury is allowed to return a verdict, the motion is granted, and the decision is overturned on appeal; then the appeals court can simply reinstate the verdict.
B. Rule 50(b): 
1. Renewing JML after trial:

(i) If the court does not grant a JML,” the court is considered to have submitted the action to the jury subject to the court’s later deciding the legal questions raised by the motion.”.
(ii) Renewing the Motion: movant may renew by filing a motion no later than 10 days after entry of judgment—and may alternatively request a new trial or join a motion for a new trial under Rule 59.
C. Rule 59: codifies the common law
1. Motion for JML, Combined With a Request for New Trial
(i) Request for a New Trial: if the movant is not entitled to a JML, this is the alternative.
(ii) Standard: a court cannot substitute its judgment for that of the jury.  If there is any evidence to support the jury verdict, the verdict must stand.
a. Basis for a New Trial

i. Verdict is against the weight of evidence

ii. Error of law by the court: 
· This can be appealed, but you must put together a record and file briefs OR

· You can call it to the trial judge’s attention.  If you do it this way, you will get a quick decision and it will be resolved in weeks, not months.
iii. Jury Misconduct: talking to witnesses or attorney’s, bribery, unauthorized viewing of the scene.
iv. New Discovered Evidence: you must prove that it could not have been discovered with due diligence at the trial and that it was material to the case.  
b. Court cannot consider:

i. Credibility of witness: this is a jury function
FORMER ADJUDICATION

I Res Judicata: once a party had had a full and fair opportunity to raise its claims they should not be able to raise it again
A. Contrasted With Stare Decicies:

1. Star Decicies: 
(i) Can be ignored
(ii) Means lower courts will obey higher courts and courts will consider previous judgments.
(iii) Only bound to follow stare decicies within the jurisdiction, outside of the jurisdiction can be persuasive but not binding.
2. Res Judicata (claim preclusion/issue preclusion):
(i) Applies across jurisdictional boundries, state and federal jurisdictions. 
(ii) Only binds the parties to the litigation.
(iii) Higher courts must abide the findings of lower courts.
B. Reasons For Res judicata: modern pleading and pre-trial discovery call out for a liberal application of res judicata.
1. Finality of Judgments: once a final judgment has been rendered, the prevailing party  has an interest in the stability of that judgment. 
2. Economy: encourages joinder.  Gets all the claims before one judge at one time.
3. Consistency: to allow relitigation creates the risk of inconsistent results and presents the embarrassing problem of determining which of two conflicting decisions is to be preferred.
II Claim Preclusion:  an affirmative defense that the courts will rarely raise on their own motion
1. Merger: when a claimant wins a judgment, all possible grounds for the cause of action are not available for future adjudication.
2. Bar: a claimant who loses the first suit is said to be barred by the adverse judgment from ever raising the same cause of action again.
B. Requirements of Claims Preclusion:

(i) Identical parties
(ii) Identical causes of action
(iii) Prior Judgment on the Merits
C. Identical Parties: only parties to the initial judgment will be subject to merger or bar.
1. Privies: in a few situations, a non-party may be so closely related to a party in the first judgment, that he will be bound by that judgment.  He is thus privy to that judgment.
(i) Ex. Trustee and bene, indemnitor and indemnitee.
D. Identical Claims: 
(i) Common Law: under the common law you looked to the prayers for relief to see if the causes of  action were the same
(ii) Modern Approach: we use transactional analysis and look at the proof.  If the clauses of action arise out of the same transaction or occurrence the proof will be the same, the claims are identical.

1. Claim Splitting Not Allowed: a party who has asserted a right to relief arising out a particular transaction or occurrence must join all claims she has arising from it, or the omitted claims will be barred by res judicata.
(i) Multi-theory actions: claim splitting rule is also applicable to a lawsuit which contains several claims, all arising from the same set of facts and all alleging a violation of the same legal right, but involving a variety of theories and remedies.
a. Broader Claims Under FRCP: the Federal Rules, have greatly increased a plaintiff’s freedom to join several legal theories and remedies in a single pleading, increasing the scope of claim preclusion.
(ii) Compulsory Counterclaims: Under Rule 13(a) a counterclaim which arises from the same transaction as the plaintiff’s claim is compulsory.  
a. Rationale: If a party had the right to join two claims for relief arising from the same transaction in the first suit, it is reasonable to require her to do so.
2. Counterclaims: a defendant who pleads a counterclaim is, in effect, a plaintiff with respect to that claim.  He is bound by the outcome, just as the plaintiff is bound by the outcome of his original claim.
3. Where injuries arise long after the adjudication on the merits: again the courts desire to have finality of judgments will bar this claim, finding that it arises from the same transaction or occurrence.
(i) Considered in Damages: plaintiffs should be sure to receive damages that contemplate the likelihood the future maladies will arise.
E. Judgment on the Merits: for the bar to take effect, the original adjudication for the defendant must have been “on the merits”.
1. Dismissal

(i) Rule 41(b): Federal Rule 41(b) specifies the following as grounds for dismissal which never lead to a bar on the merits.
a. Lack of jurisdicition

b. Improper venue

c. Failure to join an indispensable party

d. Other: any other dismissal “operates as an adjudication on the merits” unless the court specifies otherwise in its order for dismissal.
F. Exception to Claim Preclusion Rules: there nevertheless remain instances where two possible legal theories relating to the same incident cannot be joined in any forum, and where as a result claim preclusion it not applicable.
1. Statutory Jurisdictional Requirements: if the court trying the first action would not have had subject matter jurisdiction of the theory used in the second action, there will be no bar or merger.
(i) Where Federal Courts Have Exclusive Jurisdiction: if a plaintiff brings a state claim in state court and receives final adjudication on the merits, he can later bring a claim  arising out of the same transaction and occurrence in federal court, if the claim is one which the federal courts have exclusive jurisdiction over.  This is so even though the second claim meets all three elements of claim preclusion.
III Issue Preclusion: the judgment is “conclusive in a subsequent action between them upon issues actually litigated in the action.”
A. Requirements of Claim Preclusion: the issue must be: 
1. raised 
2. litigated 
3. adjudicated
B. Raised: the issue in the second case must by the same as an issue that was raised in the first case.
C. Litigated: the issue must have actually been litigated at the first trial.
1. Full and Fair: the party against whom collateral estoppel is sought to be used must have had a “full and fair opportunity” to litigate the claim
2. Admitted in the answer: an issue that is admitted to in the answer is not considered litigated under the Restatement Second of Judgments.
D. Adjudicated: Collateral Estoppel will not apply unless the decision on the issue in the prior action was necessary to the court’s judgment.
E. Persons Bound by Collateral Estoppel: 

1. Privies: all parties to the first action are bound by the finding on that issue.  In addition, certain persons who are said to be “in privy” with parties to the first action will be estopped from relitigating the issue.
(i) Parties likely to be found privies: 

a. Successors in interest
b. Beneficiaries of a trust
c. Principal/agent
d. Indemnitors
2. Strangers to the first action: a person who is a stranger to the first action can never be bound by estoppel (i.e. they cannot have estoppel asserted against them).
(i) Rationale: this is a due process concern.  If you are a stranger to the first action you are entitled to your day in court to try and an opportunity to prove your case.
3. Non –Mutual Parties Who Can Assert Estoppel: in Bernhard v. Bank of America the court stated that “no satisfactory rationalization has been advanced for the requirement of mutuality.”
(i) Defensive Use of Estoppel: 

a.  here the plaintiff has chosen the forum and the adversary
b.  he is likely to have foreseen the second lawsuit, and
c.  it is not unfair to hold him to the finding in the first suit if he had a ‘full and fair opportunity” to litigate his claim.
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(ii) Offensive Use of Estoppel: in Parklane Hoisery Co. v. Shore the court found that a case-by-case analysis should be used in deciding whether to allow the offensive use of estoppel
                                                 Generally
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a. the defendant against whom estoppel is sought to be applied has not had the choice of either forum or adversary; 
b. it may be assumed that at the time of the first trial he was less aware of the prospect of the second suit then he would have been of a suit in which he contemplated bringing as a plaintiff.
c. It is within the courts discretion to allow the use of offensive estoppel: Factors Considered
i. Proliferation: did the plaintiff’s attempt to take advantage of the first plaintiff’s victory by taking a “wait and see” strategy, and staying out of the first action.
ii. Motivation: were the stakes substantial lower in the first action so that the party you are seeking to estop did not litigate the claim aggressively.
iii. Procedural: it would not have been possible to litigate the first action effectively if the procedural rules were sufficiently restrictive as compared with the second forum.
iv. Consistency: a history of inconsistent judgments would suggest that it is unfair to give conclusive effect to any of them.
(iii) Where the government is a party:

a. Non-mutual offensive use of issue preclusion will almost never be allowed against the government.
Rationale: 

i. The Court reasoned that allowing non-mutual estoppel against the government “would substantially thwart the development or important questions of law.
(iv) Use of Criminal Conviction: 
a. acquittal in a criminal case never becomes binding in a subsequent civil action
i. To grant estoppel effect would be to allow the D to assert estoppel against a P who was not a party to the first action
ii. The criminal case has a higher burden of proof: beyond a reasonable doubt, as opposed to a civil action: preponderance of the evidence
b. Conviction: since the criminal threshold is higher a conviction in the criminal case will mean the issue is precluded in a subsequent civil case
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