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I. WHY DO WE NEED ADMINISTRATIVE REGULATION?

A. Market failure arguments for regulation—defects in a market.
B. Compensate for inadequate information - cognitive and motivational.  Not everyone has same access to information, or cost of information may be high, or difficulty understanding and applying information. 

C. Collective Action problems - Individuals actions that have group effect.  Individually rational private behavior will produce a collective or public harm.  Rationale for each individual's action looks like best course of action for that person, but works out to produce a negative action.  For example: national defense.
D. Externalities and transaction costs - regulation is desirable to prevent private parties from externalizing their costs, called spillovers.  Actual price of product does not reflect the actual social cost  of the production and disposal of the product.  Those costs are therefore not borne by producer or consumer of the product.  Example - pollution; trash disposal of product packaging. 
E. Need to control "windfall" profits - sudden increase in commodity prices (i.e. electricity in CA during blackouts).  We like profits but not a gouging that is not part of normal market operations.  Regulation is justified to prevent a producer from getting an unreasonable amount of profit not related to normal market operations, skill, talent, etc.  Something is operating to make the profits undeserved.
F. Need to eliminate "excessive" competition – A common justification for regulation of telecommunications, trucking, airlines, and shipping firms to control destructive or unfair competition.  
G. Need to alleviate scarcity - regulation is necessary to allocate an item in short supply.  Shortage may be due to some external effect.  Ongoing regulation, or use of regulatory allocation, is a way of ensuring allocation we deem in the public interest, rather than allocation left to market forces
H. Agency problems - one person paying for another's services.  If someone other than buyer is funding the cost of a service/good, then there is disruption of normal market forces and of feedback operating on the buyer to limit uses.  Example: medical insurance coverage—where we don't pay the bulk of services.  Regulation is appropriate because otherwise there's no limit operating.
I. Redistribution: regulation is justified as a means of shifting resources from group A to group B, either directly, or via indirect transfers
J. Nonmarket or collective values - regulation is desirable to promote non-market, group, and democratic aspirations.  Whether or not a market failure exists, the idea is that social or cultural norms encourage certain regulations - environmental protection, broadcasting.
K. Disadvantage and caste - regulation is desirable to overcome systematic forms of social disadvantage.  Anti-discrimination laws are a major example - race, disability, sex. 

L. Paternalism - regulation justified on grounds that govt should protect people from themselves.  Seatbelts, motorcycle helmets, baby-seats.

II. TRADITIONAL ELEMENTS OF ADMINISTRATIVE REGULATION BOTH LIMITING AND LEGITIMATING ADMIN POWER.

A. Legislation must authorize administrative sanctions on private parties through rules (standards) that limit agency discretion. Agency has no inherent power.  

B. Procedures used by an agency must ensure agencies comply with their legislative directives.

C. Judicial review has to be available to ensure that agencies do not overstep their bonds.

D. Agency process must facilitate judicial review (judicial review itself and ensuring judicial review.  Development of orderly administrative record and articulation by officials of the factual findings and legal conclusions that form the basis for agency actions.
III. DELEGATION OF LEGISLATIVE POWERS TO AGENCIES

A. Problems 

1. There is no political accountability for the agency. 

2. Whereas congressional rulemaking is broad-based and takes in a lot of different viewpoints and interests in a reflective manner, agency rulemaking is less so.  

3. Rules that intrude on personal liberty or property must be authorized by a fully democratic process.  

B. Justifications for Allowing Broad Delegation

1. Practical considerations require extensive delegation

2. delegation of power in congressional statutes reflects a great deal of political compromise, and that judicial tinkering could potentially undermine that fine-tuned compromise judicial notions of appropriate delegation may be no better than congressional notions.  

3. agencies have more expertise than Congress, and the agencies should be allowed to use this expertise

C. History: Since 1935, SC has not struck down based on the nondelegation doctrine but it has used the nondelegation doctrine as a means to interpret statutes narrowly (that limit the delegated power)

D. Benzene Case: SC narrowly construes OSHA's authority; it requires that there be a threshold finding that there is a significant risk in the workplace BEFORE OSHA can regulate the benzene.  The majority looks to the legislative history to determine that the intent was not to eliminate all risk but to reduce significant risks.  Without this narrow interpretation of the statutory delegation, it would appear that the SC would have struck down the law on non-delegation doctrine.  

E. American Trucking v. EPA: an agency cannot cure an unconstitutional delegation by declining to exercise that delegation.  The degree of discretion allowed varies according to the scope of the power delegated.  Narrower scope allows the use of a less specific intelligible principle.  Broader scope requires clearer guiding principle.  
F. Current rule: Congress can delegate authority as long as its delegation includes an intelligible principle that guides the agency in administering its delegated authority.  

IV. CONGRESS’ ATTEMPT TO CONTROL DELEGATIONS OF EXECUTIVE POWER TO AGENCIES
A. Imposing limitations on the President’s removal powers

1. Morrison v. Olsen: SC rejected the idea that congress could only limit president’s power to arbitrarily remove superior officers.  Key issue is whether proposed limitations of arbitrary removal power in the president unacceptably interfered with the president's ability to perform his constitutional duty.  

B. Using a legislative veto

1. Struck down in INS v. Chadha

C. Appointing legislators to executive officers

1. Buckley v. Valleo held that Congress could not be predominantly involved in appointing officers who are to execute or administer the law.  If congress does appoint people, these people can be involved only in a legislative capacity.  

2. But congress does have influence in executive appointments.  It exerts this influence through its control of the budget, or by requiring bipartisanship in the membership of an agency or panel. 

D. Directly removing executive officers 

1. Bowsher: if Congress has power to remove executives, it has CONTROL over executive enforcement.  This is impermissible.  
E. Congress can exert a great deal of indirect influence over agency action. 

1. Budgetary action

2. Pass laws that impede the action of the agency

3. Oversight through congressional committee hearings that focus on both substantive and procedural aspects of government

4. Confirmation of board members

V. ADJUDICATORY DELEGATIONS--THE AGENCY'S POWER TO ADJUDICATE.

A. Constitution vests all judicial power in the judiciary.  Delegations to non-Article III bodies seem to violate the constitution (thus violating separation of powers).  

B. Article 3 safeguards

1. the independence of a branch of government, and 

2. litigant's right to an impartial judge free from any influence.  

C. Historical delegations of adjudicatory power to non-Article III bodies:

1. Military courts

2. Territorial courts

3. Where the issue was one of public rights. (especially relevant to Article 1 courts--Court of Claims, Tax Courts, etc.).  

D. Public right are those rights a person has against the government in its performance of its legislative or executive functions.  What is the rationale for holding that a non-Article 3 judge can handle public rights cases?  

1. These rights were created by the government, and the right to adjudicate disputes related to these rights can thus be delegated in this manner.

2. It has always been done in this way

3. Our understanding of the jurisdiction of Article 3 courts stems from the common law, and public rights do not exist in the common law.  

E. Use of a specified level and type of judicial review may legitimate agency adjudication that goes beyond public rights and the other highly delimited areas for non-article 3 adjudication.  Judicial review can cure these putative constitutional deficits so that it is no longer necessary to differentiate between jurisdictional and non-jurisdictional matters.  

F. Northern Pipeline v. Marathon Pipeline: there are some private rights disputes that MUST be heard in article 3 courts

G. Current Rule: CFTC v. Schor:  
1. These factors judge the permissibility of the adjudicatory delegation:

a. Waiver.  Has a litigant waived in some manner his/her right to an article 3 judge?

b. Is it a particularized area of law that is closely related to the agency's regulatory area, rather than one that cuts across broad areas of law?

c. Essential attributes of judicial power: if the agency is given only those judicial powers necessary to resolve those matters that fall within its area, or has it been given broad powers?

d. Judicial review: to what extent has sufficient judicial review been provided for?  

e. Note: this test for permissible adjudicatory delegation is much more complex and multi-factorial than the test for legislative delegation.  

VI. WHAT IS THE SCOPE OF JUDICIAL REVIEW--HOW MUCH DEFERENCE SHOULD A COURT GIVE TO AN AGENCY'S DECISIONS?

A. Purpose of judicial review:
1. Assure that an agency has not exceeded its statutory mandate (not acting ultra vires).  This is a separation-of-powers concern.  

2. assure that the power congress has delegated to an agency is consistent with law (e.g., the non-delegation doctrine).  

3. Assure that the agency is conducting itself within the scope of the law—is discharging its authority properly

B. The standard used in judicial review? It depends.  Factors to consider:

1. the APA; 

2. the particular enabling standard; 

3. type of question is at issue (fact versus law); 

4. agency being reviewed (this is a practical issue--a judicial judgment of the trustworthiness of the agency).  

C. APA—Three different standards of review: 

1. De novo review test—least deferential

2. Substantial evidence test

a. applies only in formal adjudication and formal rulemaking (APA 556 and 557).

3. Arbitrary, capricious, abuse of discretion test—most deferential
D. De novo review is only rarely available:

1. When agency action is adjudicatory in nature and fact finding was inadequate, and 
2. Issues were not raised at the agency hearing but only at the enforcement stage

E. Substantial Evidence Test—applies only to agency fact-finding in formal adjudication/rulemaking

1. Court will look at all the evidence in the record that both supports and detracts from the agency's decision.  If a reasonable fact-finder could find as it did on the preponderance of the evidence, the court will uphold the agency decision.  It will also require that the board attribute to the hearing examiner's decision the weight it deserves.  

2. Commentators have suggested that the court will examine the process by which the agency arrived at its decision as an index of the quality of the decision.  Similar to the BJR rule.   

3. The substantial evidence test is applied with considerable deference.  If there is significant evidence on both sides of the question, the agency decision will be upheld, absent a deficit in the procedure used by agency.

4. Note: for informal agency fact findings, the more deferential arbitrary/capricious standard is applied.

5. Note: the enabling statute might impose a different review standard.

6. Note: if there are major constitutional issues (a completely uncompensated taking; seizure, etc.), the court may apply a de-novo-type review (Ben Avon).  Otherwise, still deferential.
VII. REVIEW OF AGENCY DECISIONS INTERPRETING  LAW (statute or legal regulation)
A. Possible issues impacting agency interpretations of law (congressional statutes & regulations): 

1. Constitutional issues

2. Agency exceeds its statutory mandate

3. Agency makes a faulty interpretation

4. Agency interpreted the law properly but its application was faulty.

B. History: 

1. NLRB v. Hearst: SC holds that once the meaning of the statute is determined, the courts must take a deferential approach in reviewing the agency's individual application of the statute because agencies have the expertise.  So, the courts will review deferentially the agency's application of the law to the facts.  But, courts are much less deferential when the issue concerns the scope of the agency's authority.  

2. Skidmore v. Swift: applies to agency interpretations rather than agency legislative rules.  The weight given to the agency interpretation and opinion is determined by the thoroughness, validity of the reasoning, consistency, and quality of the agency opinion/interpretation 

a. criticism of Skidmore was that the SC decision did not give enough explicit guidance in its articulated factors for the judicial review.  

C. Current Approach: Chevron v. NRDC: a two-pronged test that applies when the court reviews an agency’s interpretation of law in a legislative rule (Chevron analysis only applies to an analysis of an agency rule that has the force of law)
1. 1.look at the statute and determine whether congress "has directly spoken to the precise question at issue"--this is how the SC is defining congressional intent.  If 'yes,' then follow congressional intent.  If 'no,' then 

2. Is the agency action/interpretation a permissible/reasonable action/interpretation of the statute.  Permissible does not mean that the court would have arrived at the same position, but rather that it falls within the outer bounds of what is permissible.  

3. How meaningful is this two-pronged level of review?  The first prong almost always yields to the second prong, and the second prong is applied very deferentially. 

D. Post-Chevron: 

1. INS v. Cardoza Fonseca: The approach to Chevron's first prong seems different from the application in Chevron itself.  Here, the court is willing to apply all the traditional tools of statutory interpretation to find that congress has articulated its intent on the issue at hand 
2. Dole v. United Steelworkers; White, in dissent, noted that it took the majority more than 10 pages to discern a clear congressional intent.

E. Does Chevron apply to the review of informal agency rulings?  Christensen v. Harris County:
1. No-- Chevron deference does not apply to informal agency decisions (it applies only to formal adjudication/rulemaking or rulemaking after notice and comment).   

F. US v. Mead Corporation: In deciding whether Chevron applies, SC looks to see whether congress intended to give these agency rulings the force of law.

G. Legislative rules versus agency interpretative rules

1. legislative rules are new law and have the force of law

2. interpretive rules are not new law but simply inform about existing law—they are not legally binding on the court

3. To differentiate between these, courts ask: 

a. did congress give the agency the power to make legislative rules; if yes, then, 

b. is what is at issue here actually a legislative rule?  

H. Neither Christensen nor Mead answers the question of when informal agency decisions would merit Chevron deference. Next case is suggestive:
1. Ilean Gonzalez case: is this a formal or an informal agency ruling?  The reviewing court gave it Chevron deference.  It noted that formal adjudication and formal rulemaking were the only two types of agency acts that were explicitly granted Chevron deference, but it held that these were just two examples of agency actions that have the force of law (the real determinant of what agency actions get Chevron deference).  

I. Scope of Chevron

1. Chevron principles apply to an agency's interpretation of a statute the agency administers, where that interpretation

a. is embodied in a rule that has the force of law;

b. was developed in the course of formal adjudication, except where the adjudicating agency's lawmaking power is limited by virtue of a "split-enforcement" statutory scheme, in which lawmaking authority over the same subject has been vested in an enforcing agency; or

c. was developed in the course of informal agency action if the agency's conferred authority and other statutory circumstances demonstrate that "Congress would expect the agency to be able to speak with the force of law" in taking such action. 

2. Chevron principles do not apply to agency interpretations

a. of statutes that apply to many agencies and are specially administered by none, such as the APA, FOIA, or the National Environmental Policy Act (although Chevron may apply to interpretations of statutes administered by two or a few agencies);

b. of criminal statutes where the agency's power with respect to the statute consists solely of the power to prosecute offenses in court;

c. that contradict a controlling judicial decision;

d. that represent merely the agency's litigating posture developed after the agency's decision; or

e. that are embodied in policy statements, manuals, enforcement guide-lines, interpretive rules, and other such documents unless the agency's conferred authority and other statutory circumstances demonstrate that "Congress would expect the agency to be able to speak with the force of law" in taking such action.

3. Although in general courts have extended Chevron deference to agencies' interpretations of the boundaries of their own statutory jurisdiction, Chevron principles have uncertain application to an agency interpretation that significantly expands the agency's previously recognized jurisdiction.

VIII. STEP 1 OF THE CHEVRON ANALYSIS
A. FDA v. Brown and Williamson: applying Chevron Step 1 analysis, SC states that the Step 1 analysis requires more than an analysis of a particular statutory provision--instead, an analysis of the entire context is necessary.

1. Step 1 analysis in Brown and Williamson is not the usual analysis--it is different, perhaps b/c of the economic stakes.  
2. Two exceptions to the plain-meaning approach to Step 1 analysis: 
a. absurd results; 
b. too big too much impact.   

B. Kent v. Dulles: Court interprets in a way to avoid constitutional issues.  Courts will try hard to prevent an agency from interpreting a statute in a way that raises constitutional issues.  

C. A plain-meaning approach predominates on Chevron Step 1 analysis, but in various cases the SC is willing to look beyond (FDA v. Brown & Williamson; and also in the EPA Safe-Water case).    

IX. STEP 2 OF THE CHEVRON ANALYSIS

A. Court wants to make this standard different from the regular arbitrary and capricious standard.  Some argue that:

1. Step 2 focuses on the agency's interpretation of law, 
2. arbitrary and capricious focuses on the agency's policy choice and judgment.  

B. Ohio v. Dept. Of Interior: SC upholds the agency's regulations as permissible/reasonable.  The court focuses on the agency's procedures at arriving at its final outcome.  
1. The focus on procedure is an important aspect of Step 2 analyses.  

X. AGENCY INTERPRETATIONS OF AGENCY REGULATIONS

A. The traditional view is that agency interpretations of such are entitled to controlling weight, unless clearly erroneous or inconsistent with the regulation.  

B. Seminole Rock/Auer deference—agencies receive strong deference for their own interpretation of their own ambiguous rules.

XI. THE ARBITRARY AND CAPRICIOUS STANDARD

A. This is the default level of review and is related to the rational-basis standard of review.  The early cases were in line with this approach--the agency always wins.  But, then along came the Overton Park case.

B. Citizens to Preserve Overton Park v. Volpe: Court gives a 3-step A & C review approach; 

1. Did the agency act within the scope of its authority.  

a. Did it apply the right standard?  

2. Was the agency's decision based on a consideration of all the relevant factors or whether it made a clear error of judgment?  
a. Usually, the underlying statute specifies these relevant factors for the agency to review.  What standard of review is applied to this choice of factors?  Well, these are questions of law, and so are subject to the Chevron standard of review.  
b. Point: within the A & C standard of review is a higher standard of review for particular sub-issues.  

3. Did the agency follow the necessary procedural requirements?  
a. Did the agency arrive at its conclusion in an honest way?  
b. Did it make an honest appraisal of the relevant data?  
c. Did it engage in an honest and legitimate process?  
d. Central to this issue is the nature of the administrative record that was in front of the agency at the time it rendered its decision.  
C. The Hard Look Doctrine refers to this enhanced level of A & C review scrutiny.

1. Key elements are: 

a. an evidentiary record that reflects the factual and analytical basis for agency decisions; 

b. agency explanation in considerable detail of its reasoning; and 

c. proof of adequate consideration of evidence and analysis submitted by private parties.  

d. Case: Motor Vehicle Manufacturer's Assoc. v. State Farm
D. The main criticism of the Hard Look approach to the A & C standard of review is that it allows for judicial substitution of judgment and that agencies have responded with mammoth paper to justify their choices and avoid this review.   

XII. AGENCY COMMON-LAW REQUIREMENTS: CLARITY, CONSISTENCY, & FAIRNESS

A. Clarity concerns
1. Maintenance of Standards in Agency regulation

a. Boyce Motor v. US: a reasonable degree of certainty is necessary in agency rules to avoid vague-for-voidness claims
b. Forsyth County v. The Movement: agency discretion must be sufficiently controlled to avoid overbreadth or content-based discrimination (constitutional concerns)
B. Fairness concerns

1. Fairness concerns demand definiteness and precision, but these come at the cost of flexibility and creativity
2. Problems with excessive flexibility

a. inability for meaningful judicial review

b. potential abuse of discretion/arbitrariness
3. Heckler v. Matthews: illustrates the conflict between flexibility and fairness. The application of a general rule immediately would be unfair, so it is flexibly imposed.  A balancing of fairness with flexibility to achieve justice.  
C. Consistency concerns

1. SEC v. Chenery: issue is the consistency of the agency’s justification at the time of decision with its justification at tome of judicial review.
2. Rule: the only basis on which court can judge agency action is the ground on which the agency states it made the decision.

D. Consistency In Adjudication
1. Procedural Principle - [principle against unexplained inconsistency] If an agency changes its interpretation of or procedures regarding regulations and rules, it must clearly explain the reasons for the changes - so that the court may review that the agency action is in conformity to the agency's authority.

2. Agencies are allowed to change their mind, but if they do they must, if inconsistent with prior precedent, provide an explanation for why they departed so that court can judge agency's action with its mandate of authority
3. Case: Brennan v. Gilles & Cotting
4. Public Interest Allocation as example of the tension between consistency/fairness/clarity in adjudication 
a. FCC has to grant a hearing when there is a substantial or material question of fact  [i.e. going to deny application] OR when there are competing applications.  

b. To grant a license, a hearing is not required.


c. Where there has to be a hearing, applicant and all other interested parties must be allowed to participate (formal adjudicatory hearing).  
d. Comparative hearing (Ashbacker Radio v. FCC): Whenever there are competing applications, FCC must hold a formal comparative hearing (adversarial hearing) to answer "who is going to serve public interest, necessity and convenience better?"

e. Hearing has to be a full and meaningful (equivalent of formal hearing).  

f. No hearing is required where FCC's substantive rules would automatically deny a license to the applicant.  But, the agency has to allow the effected party the opportunity to present an argument for why the narrowed standard should be waived or modified in its case (US v. Storer Broadcasting).
g. Key: Chevron standard applies here.  Unless something appears wacky and illogical, the court will likely allow the agency to makes its adjudication.  
h. Note: clarity/consistency may be at odds with what is in the best public interest.  ii. The cases show that these goals are not easy to achieve.  

i. Renewal adjudications: Court struck down allowing renewals only on the incumbent's past service because this denied a new applicants' right to a full hearing (under Ashbacker). 
j. Cowles I: court holds that past performance is only relevant to the extent that it predicts future performance (and is not simply a reward for past good service).  Furthermore, the court indicates that all agency factors must be explicitly articulated if they have any impact on the ultimate decision.  So, the FCC reformulated the rationale as serving the public interest and not as rewarding the incumbent.  

i. Later, Congress passed the Telecommunications Act of 1996 which explicitly held that renewals would occur entirely based on a review of the performance of the incumbent.

E. Consistency/Clarity In Agency Rulemaking
1. Example of ratemaking--specifically, the regulation of railways.  

2. Arizona Grocery v. Atchison, Topeka and Santa Fe RR: The agency is casting its actions as adjudicatory.  The court, however, held that the agency's action here was legislative--it set a minimum and maximum rates.  Consequently, any changes in this rate scheme had to be applied prospectively.  To do otherwise would be to punish reliance on the agency’s own promulgated standards.  Key: agencies must follow its own rules, whether or not the rules are adopted in a formal rulemaking procedure or in a quasi-adjudicatory capacity.  

3. Arizona Grocery principle: an agency rule binds the agency and the outside world, both for formal and informal rulemaking.  This rationale is why all agency rules must be published in the Federal Register, otherwise the rule is not effective.  

XII. ESTOPPEL AND RES JUDICATA (CLAIM & ISSUE PRECLUSION)  IN AGENCY ACTION

A. Estoppel: Why the federal government should not be bound by mutual estoppel:
1. Concerns about the rule of law.  If government is unable to enforce the law b/c one of its agent's actions has lead to estoppel, then the rule of law is threatened.  Logic: all are charged with knowledge of the law and the published regulations--if we allow one person to change the law through their actions, we are threatening the rule of law. 

2. Concerns about integrity and efficiency of the administrative process.  Congress decides how the government's money is spent, and if a minor failure (here, not a law or reg, but just a manual) leads to estoppel each time, then there is no government control over the public fisc.
3. Concern about Separation of Powers.  Only congress can dispense money (Appropriations Clause requires a statutory authorization for money)—allowing the executive branch to circumvent the Clause would violate the separation of powers.  This is not a pragmatic concern, but a constitutional, structural concern (which distinguishes it from #1).

4. Sovereign immunity: government cannot be sued without its consent.  

5. Estoppel might prevent the agency from carrying out its function (example of the agency withholding permits because of a shift in policy concerns).

6. Bottom Line: only in non-monetary circumstances is it likely that the courts will estop the government.  

a. For example: the Moser case--Swiss citizen who was given inaccurate information about getting US citizenship and the courts estopped the government.  
B. Claim & Issue Preclusion
1. Claim preclusion: when the agency acts in a proprietary capacity (similar to that of a private party), claim preclusion is more likely to be applied.  But, when the agency is acting in the public interest, claim preclusion is much less likely to be granted by the court.  

2. Issue Preclusion:

a. A finding on an issue that comes from a final judgment is binding in future litigation.  

b. Mutual issue preclusion: will be applied to agency actions.

c. Non-mutual issue preclusion will NOT be applied to agency actions--one issue preclusion could potentially be applied to a vast number of cases where the government is a party.  In effect, the first lawsuit becomes the final binding result on the US government.  
ii. A series of determinations on the same issue tends to evolve and ripen the issue as it moves up the court system.  
iii. The government would be forced to appeal every losing decision because it would otherwise be bound by that decision.  
iv. It would prevent changes in agency actions with different administrations or evolving policies.  

C. Intra-Circuit Non-Acquiescence

1. Agencies do not appeal adverse circuit-court determinations, so that the adverse holding is limited to that circuit (or even just that case), and allows continuation of that practice in other non-effected circuits.  

XIII. RETROACTIVITY
A. foreseeability is an important aspect of consistency.  Courts sometimes do, and sometimes do not, overturn agency retroactive applications.  

B. One concern about retroactivity is due process and/or fairness.  Another concern is that such retroactivity is arbitrary and capricious.  

C. Chenery case: court held that the private injury from retroactivity must be balanced against the public benefit.  

D. NLRB v. Majestic Weaving: court held that there are levels of offensiveness in retroactivity.  

1. Least offensive is when the agency makes a retroactive determination without previously having taken a position on the issue (there could not have been any reliance). 

2. Less offensive is when the retroactivity simply concerns the degree of punishment imposed (there was notice that some punishment was to be imposed).  

3. More offensive is when the agency has established regulations of appropriate conduct and then changes them retroactively (there has been reliance).  Similarly, it is bad when the retroactivity concerns an application of a financial penalty.  

4. Key: a balancing of these factors will determine whether the retroactivity is judicially acceptable or not.  Agencies want retroactivity to further their flexibility; litigants do not want retroactivity.  A major underlying issue seems to be the amount of harm that the retroactivity causes the particular person.   

E. Bowen v. Georgetown Univ. Hospital: SC did not reach the merits b/c it found that organic statute prohibited retroactive rulemaking. 
1. Key: only when the organic statute seems to permit retroactivity does the court reach the second step of whether a specific application of retroactivity is justified under the present facts.
F. Summary: retroactivity is disfavored, especially when there will be some substantial burden imposed on the parties by such, but sometimes courts will allow it.  

XIV. PROCEDURAL REQUIREMENTS FOR AGENCY RULEMAKING AND ADJUDICATION

A. Sources that impose agency procedural requirements:

1. The organic/enabling statute of the agency (e.g., FCC and the comparative-hearing requirement)

2. Procedural regulations adopted by the agency itself (this is agency-specific)

3. The APA

4. Case law

5. The Constitution (due process considerations).

B. A focus on procedure serves as a substitute for a focus on the agency's substantive actions—similar to the BJR.  

C. Agency choice between adjudication and rulemaking--agencies have a great deal of discretion to choose between adjudication and rulemaking but there are some limitations.

1. Londoner v. Denver: statute allowed affected taxpayers to file written objections but not to have an oral hearing.  SC reversed--rationale: the tax here was not imposed across the board--the municipality was deciding on an individual basis how much the effected TPs were to pay.  

2. Bi-Metallic Investment v. State Board: when a tax is imposed across the board and to more than just a few people, there is no mandatory requirement for a hearing.  Rationale: hearings for a large group would be highly impracticable.  Furthermore, a relatively large group has potential access to the political system, whereas a small group of affected individuals has no access to the political levers. 

3. Key: legislative versus adjudicative facts.  
a. When the agency intervention is based on the particular situations of the parties, the parties are entitled to an adjudicative hearing to develop the specific facts.  
b. In contrast, when the agency makes broad interventions that are not specific to individual parties, these are legislative facts and do not require such a searching hearing process.  

XV. SUBSTANTIVE PROCEDURAL REQUIREMENTS OF THE APA

A. ''Adjudication'' means agency process for the formulation of an order.  “Order” is defined very broadly and includes everything other than the process of rulemaking.  Orders include resolution of controversies, licensing decisions, decisions to spend or not spend on a project, other management and administrative type actions.  

B. ''Rule'' means the whole or a part of an agency statement of general or particular applicability and future effect designed to implement, interpret, or prescribe law or policy or describing the organization, procedure, or practice requirements of an agency and includes the approval or prescription for the future of rates, wages, corporate or financial structures or reorganizations thereof, prices, facilities, appliances, services or allowances therefor or of valuations, costs, or accounting, or practices bearing on any of the foregoing
C. Four types of APA procedures 
1. Formal rulemaking = organic statute requires record & hearing for rulemaking

2. Notice and comment rulemaking =  organic statute does not require record & hearing
3. Formal adjudication = organic statute requires adjudication with record & hearing
4. Informal adjudication = no APA procedure
D. When is formal rulemaking required?  Look to the explicit record & hearing provisions of the organic statute to determine when this is required.  

1. US v. Florida East Coast RR: SC strongly prefers to allow agencies to proceed with minimal formalities, as long as statutory and constitutional issues are satisfied.  Unless the enabling statute explicitly calls for formal rulemaking (after hearing and on the record), it will not be interpreted as demanding such.  Rationale: agency efficiency.  Reality: formal on the record rulemaking is extremely rare at the current time.  

E. When is formal adjudication required? Look to the explicit record & hearing provisions of the organic statute.  But note, formal adjudication is also required when the agency is seeking to impose a sanction or liability on a party.  

F. What policy or legal benefits does rulemaking have over adjudication?

1. Notice to similarly situated parties, not just the parties themselves

2. Rulemaking is more prospective

3. Rulemaking may invite a more thoughtful and comprehensive approach

4. More efficient--no need to keep litigating an issue

5. BUT, adjudication might allow a more nuanced and flexible approach.  

G. Some statutes specifically REQUIRE an agency to promulgate rules.  Other times, however, it is less clear whether an agency is empowered to make rules.  

H. National Petroleum v. FTC: can the FTC use rulemaking when it had previously used only an adjudicatory approach?  The FTC made this shift in approach for efficiency reasons; it wanted to promulgate broad rules to make it easier to prosecute adjudicatory actions--it only needed to prove compliance or lack thereof with the rule.  The court upheld the agency's approach: rationale was that it was more efficient, it fostered a more comprehensive investigation of the matter, clearer standards for those regulated, and conservation of agency resources.  

I. Formal rulemaking procedures (must follow 556 and 557)

1. ALJ or agency head will preside

2. trial-type procedures to present evidence (cross-examination; rebuttal evidence; etc.), although there are certain streamlining mechanisms

3. The record will include all written and oral testimony, and will be the EXCLUSIVE record for the rulemaking.  

4. Ex parte communication is prohibited

5. Regulatory decision must be formal and detailed (as in a trial decision)

J. Formal Adjudication Procedures
1. Parties to formal adjudications are entitled to present their case or their defense "by oral or documentary evidence." 

2. The right to present oral evidence does not apply, however, in formal rulemakings, determinations relating to claims for money or benefits, and applications for initial licenses if the agency has adopted procedures for submitting all evidence in written form, to the extent that the parties are not prejudiced by those procedures. 

3. Also the agency may require a party seeking a hearing to request the hearing and to make a threshold showing that a hearing would serve its purpose. The agency may deny a hearing if no issues of material fact are in dispute.

4. Parties to formal adjudications are entitled "to conduct such cross-examination as may be required for a full and true disclosure of the facts."

K. Informal Adjudication Procedures 
1. Subject to possible constraints imposed by due process, informal adjudication may include informal conferences, ex parte contacts, active involvement by the decision maker in the investigation and prosecution of the agency's case, lack of representation by counsel if there are no hearings before the agency, limited evidentiary requirements, and generally a relaxation of the formalities associated with formal adjudication
2. Unless a statute or the Constitution requires otherwise, the standard of review of orders issued after informal adjudication is "arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law."
L. Informal Rulemaking (See “NOTICE AND COMMENT RULEMAKING” below)
XVI. NOTICE AND COMMENT RULEMAKING (APA 553)
A. The process:

1. Give general notice of proposed rulemaking in the Federal Register (at a minimum).  The notice must contain 
a. Place and date; 
b. reference to the legal authority; 
c. describe substance of proposed rule and issues and subjects involved

2. Give opportunity to allow interested persons to comment via the submission of written materials.  Rationale: make sure agency has before it all the relevant facts and issues; may reveal alternative solutions; make sure all are heard.  

a. Note: there is no requirement for a face-to-face hearing (unless the enabling statute so requires), but the agency can choose to do so.  

b. Note: the APA does not specify a set time period for comment (perhaps a reasonable time).  Usually, it is at least 60 to 90 day period.  

c. Interested parties is a broad group--anyone who has something to say on the matter.  

3. The agency takes into account the comments and makes a regulation.  Note: the APA does not require the agency to respond particularly to the comments.  But, the statute requires that the agency publish a concise statement of basis and purpose underlying the regulation.

4. The regulation is published and becomes effective 30 days thereafter.  This only applies to a regulation that imposes some burden on a regulated party
B. To what extent can an agency deprive a party of its hearing rights via notice and comment rulemaking?
1. FPC v. Texaco: if there is no factual dispute and the issue is entirely a matter of law/regulation, then the agency can decide without a hearing.  
a. Note: there is a procedure for an agency to seek a waiver to a particular rule.  This is important, b/c the existence of a waiver process allows this type of summary dismissal to legally proceed.

2. Heckler v. Campbell: SC upheld agency streamlining requirements even though it takes away some of the right to a hearing.  This is permissible even when a hearing is explicitly required, as long as what is being taken out of the hearing process is a repetitive aspect that addresses certain classes of issues.  Thus, the rulemaking authority can remove certain issues from a case-by-case consideration.  
a. Point: b/c the notice and comment rulemaking can materially infringe on a right to a hearing, the thrust is that the notice and comment procedures must be robust.    

C. PRE-VERMONT YANKEE NOTICE & COMMENT PROCEDURAL APPROACH
1. US v. Nova Scotia Food Products: Court began to read certain non-statutory requirements into the notice and comment rulemaking.  

a. Agencies must explain the grounds for the decision and why it rejected contrary viewpoints

b. Agencies must disclose its evidentiary and analytical documentation underlying the decision (both positive and negative documentation).  

c. Agencies must respond to adverse comments, data, and analysis before finalizing its regulation. 

d. Sometimes, actual oral hearings might be required. 

2. Note: These court-imposed requirements made judicial review easier and encouraged agency responsiveness to the affected parties.  Failure of the agency to follow these would result in an arbitrary and capricious finding or a finding of a 553 violation.  

D. POST-VERMONT YANKEE NOTICE & COMMENT PROCEDURAL APPROACH
1. Vermont Yankee v. NRDC SC stops/retreats from the grafting of requirements for notice and comment rulemaking beyond the APA requirements. Lower court could have overturned the agency on an A & C basis but instead invalidated for inadequate procedure.  The SC reversed: courts cannot impose additional procedural requirements that are not in the APA.  

a. Rationale: too much tacking on of procedures obviates the benefits of notice and comment rulemaking; court is intruding on the statute (separation of powers), and creating uncertainty and unpredictability in the agencies, which will lead to the agencies using full blown formal rulemaking all the time (very inefficient).  
b. Subtly, there is concern that the courts will begin to covertly legislate via the imposition of procedural requirements.  
2. Consequence of Vermont Yankee: the case stops the imposition of additional non-statutory procedural requirements on agency notice and comment rulemaking.  
3. Impact of Vermont Yankee on prior court decisions: prior court-imposed requirements are no longer valid.  Practically, however, the benefits of those prior, now invalid, court-imposed requirements have permanently changed agency action (keeping of a good record, responding to comments, etc.).  Furthermore, the courts continue to have the arbitrary and capricious review to keep the agencies in check on these matters.   

E. The exceptions to notice and comment rulemaking: If any of these apply, the only requirement is that the rule be published:

1. Interpretative rules

2. General statements of policy

3. Rules of agency policy

4. Good cause exceptions

F. First Exception: Interpretative rules: rules that explain and clarify the rules themselves.  

1. What is the difference between interpretative and legislative rules?  
a. Original test: the 'significant impact' test--did the rule have a significant impact on those regulated?.  If so, it was a legislative rule and required notice and comment procedures.

b. American Hospital v. Bowen: moves away from the substantial-impact test.  A legislative rule is an articulation of policy judgment and impacts individual rights.  Key: substantive (legislative) rules create rights.  

c. American Mining v. US DOL: articulates a four-prong test: 
i. does the reg create an enforcement action or confer a benefit or ensure the performance of duties?  

1) If the organic statute leaves to the agency the requirement to create the specifically enforceable rules or benefits, then any regs that flow from that requirement are legislative regs.  Could the agency act in the absence of the rule?  If yes, it is interpretative; if not, it is legislative.

ii. Was the reg published in the CFR?  

1) not all courts follow this.   Regs can voluntarily be published in the CFR--so, mere publication is not evidence of a legislative rule.  Non-publication, however, is proof that reg is not legislative.  

iii. Did the agency invoke legislative authority in making the rule? 

1) if agency explicitly invoked its legislative authority, it is a legislative reg.

iv. does the rule effectively amend a prior legislative rule?
1) if the reg modifies or is inconsistent with a prior legislative rule, it must be a new substantive/legislative rule and not an interpretative rule.
I. Note: If the answer is 'yes' to any of these, the reg is a legislative action.  

G. 2nd Exception: general statements of policy
1. General statements of policy have no immediate prospective impact, whereas legislative rules do.  

2. Agencies make general statements of policy in two broad areas:

a. When it will go for enforcement

b. When it will seek adjudication of a matter

3. Key: primary behavior does not have to change with general policy statements.  

4. Case: Community Nutritional Institute v. Young: this was a legislative rule and not a general policy statement

5. Case: Professionals and Patients v. Shalala: the statement was informative and not binding on the agency--it left discretion to the agency, making it an interpretative rule.  
H. 3rd Exception: rules of agency procedure
1. Bowen: these are rules that do not alter the rights or interests of the parties, but may alter the manner in which parties present themselves or their viewpoints to the agencies.
2. Air Transport Assoc. v. DOT: focuses on whether the procedural rules encode a substantial value judgment or substantially alter rights or interests.  The court focuses on whether the procedures affect internal operations or external individuals.  
a. The majority position of encoding a substantive value judgment is the current view--but it is very vague and fuzzy (procedures always have some impact on substantive rights and have value judgments built in to them).

I. 4th exception: for good cause  

1. Exempts rules from notice-and-comment procedures when it is impracticable, unnecessary, or contrary to public interest.  

2. Note: the agency must explain its rationale for exemption in the preamble to the published rule.  

3. Note: this exemption, like all of these, is narrowly construed. 

4. Examples of good cause:

a. A pending statutory deadline (but, isn't it relevant to know why there is this current urgency--agency laziness or an emergency)

b. Where the announcement of notice and comment would undermine the rule--for example, price control regs.  

c. Purely ministerial or technical rules 

d. Carrying out a clear congressional command and there is no room for discretion--for example, making the yearly calculation of the COLA

J. Standard of Judicial Review for notice and comment and informal rulemaking

1. arbitrary and capricious.

K. What is the record for review in this informal rulemaking?  
1. Whatever record is available.  

L. There are a whole set of rules that are entirely exempt from notice and comment procedures (no publication required)
1. Pertaining to military or foreign policy

2. Agency internal management

3. Note: these just need to be published.   

XVII. THE SCOPE OF THE RIGHT TO DECISION ON THE RECORD 

A. This is two issues together

1. Official notice, and 

2. ex parte communication
B. Official Notice
1. Three levels of official notice:

a. Official notice of facts that are not subject to rebuttal

b. Official notice of facts that are subject to rebuttal

c. Facts that the agency must put into the record

2. US v. Abilene and Southern Ry.: SC struck down official notice because reports of other entities were being used against those entities specifically affected here.  Also, without specific reference to the information, the entity has no ability to rebut or clarify what the court is specifically relying upon.  

3. Ohio Bell Tel. v. Public Utilities Comm.: SC strikes official notice because of a lack of notice and an impaired record for judicial review (what did the agency actually rely upon?)  
4. Market Street Ry. v. Railroad Commission: SC upholds official notice—nothing substantive to debate about the facts at issue.  Here, only the entity’s own data used; data of a different type; less harm to the entity.

5. Union Elec. v. FERC: the issue here was the agency taking judicial notice of a change in the Treasury rate during the extended period of agency deliberation on the matter. Trial court allowed the entity to dispute the facts themselves but not to challenge the inferences that were made with the official notice.  So, the SC reversed the agency's use of official notice.  

C. Ex Parte Communications
1. Definition: interested parties making communications not on the record and without notice to all the parties, but not requests for status reports

2. Why do we care about ex parte communications?  

a. Fairness and a meaningful opportunity to participate depend on knowing what is being discussed.  

b. Appearance of impropriety--it is necessary to maintain public trust in the agency's decisions.  

c. ex parte communication interferes with judicial review.  

3. ex parte communications are forbidden in formal, on the record, proceedings but are not explicitly prohibited it in notice and comment hearings or in informal adjudications.  
4. In deciding if ex parte communications have caused an irrevocable taint, court considers the following factors:

a. gravity of the ex parte communication; 

b. did it influence the final decision; 

c. did the party making the ex parte communication benefit from the ultimate decision; 

d. were the contents of the ex parte communication unknown to the other parties; 5) would a remand be ultimately helpful.  

5. HBO v. FCC: in notice and comment rulemaking, once the comment period has begun, the agency must refuse all attempts at ex parte communication.  And if such does occur, the agency should place the communication on the record.  

a. Note: agencies must have the ability to engage in all kinds of discussions with the parties in order to effectively regulate; the key issue is that there comes a point where ex parte communications must end.  
6. Action for Children's Television v. FCC: here, the court held that when the informal rulemaking proceedings involve "competing claims to a valuable privilege," then ex parte communication must cease.   

XVIII. DUE PROCESS RIGHTS AND THE NEW PROPERTY
A. Key Issues

1. When does due process apply? 

2. When it applies, what is the "process" that is due?

B. When does due process apply?

1. Bailey v. Richardson: a job applicant not entitled to due process because her interest has not fully developed yet -- she isn't entitled to any "due process" yet.  Even if a person has government employment, the court holds that there is no life, liberty or property interest and the due process clause does not apply. 
2. Right-Privilege Distinction – privilege rationale was used by courts to deny due process to hearing in all sorts of situations - i.e. licensing, particularly when licensing involved something the state cold have prohibited altogether. 
3. Goldberg v. Kelly: due process applies when a statute or other source of law creates an entitlement to government benefits.  
4. Factors that favor an oral hearing:

a. More likely to obtain the correct information to reach a decision

b. Provides for cross-examination before rights are terminated.

c. Government interest is to give benefits to people that deserve them -- accurately and in best fashion.
5. Factors that disfavor an oral hearing

a. Time and expense.

6. Key issue: "What's going to get better decisions?" 

7. H. Amer. Manu. v. Sullivan: SC decided NOT to extend procedural due process to applicants compared to current recipients.
8. When Does An Interest Become A Protectable Right?
a. Board of Regents v. Roth: a protectable right exists when there is a legitimate claim of entitlement to something—“more than an abstract need or desire for it. He must have more than a unilateral expectation of it"  
i. This legitimate claim of entitlement derives from some source of law -- agency policy, rule, statute, the common law.  

ii. Absent the creation of the entitlement, there's NO implication of procedural due process.  In the absence of legal creation there's no expectation of entitlement.
b. Arnett v. Kennedy: a statute can give an entitlement but can also specify the process that is due.  The minority argues that these are two separate questions--is due process required; and, what type of due process should be used?  Congress can grant an entitlement, but it cannot also specify the procedure (which is a constitutional issue).  
c. Basic due process rights are constitutionally based and do not require a state law.  For example, in Ingraham, the liberty interest to be free of paddling was asserted.  Similarly, the right not to be involuntarily hospitalized is a basic liberty interest.  
9. Negligent actions, however, even if tortious, do not amount to a deprivation for due process purposes.
10. A hearing is not required, as a matter of constitutional due process, when agency action is legislative in character rather than adjudicatory.

C. Assuming there is a substantive due process right, what due process is necessary?  

2. Elements of due process procedure can include: 

a. oral hearings; 

b. right to counsel; 

c. notice; 

d. right to present evidence and cross-examine, etc.

3. Matthews v. Eldridge is the modern test for what due process is required: 

a. the private interest—how much harm will the person face by losing the entitlement before a hearing?   

b. procedural interest--likelihood of erroneous decision and how much more will be added to the goodness of the outcome by adding extra procedures? 
c. state interest—administrative costs and burdens that more procedure would entail.
d. Note: court analyzes based on the class interest and not the individual plaintiff's interest

4. Ingraham v. Wright: the school-paddling case.  SC holds that corporal punishment is a deprivation of a liberty interest that is more than de minimis.  So, due process is required.  But, the SC holds that there is another remedy, state tort action (a post-deprivation remedy) that obviates the need for a constitutional due-process procedure.

5. Usually, post-deprivation remedies are held to be legitimate when there is a need for swift action, and when there is unauthorized tortious action by government officials (because it doesn't make sense to require a hearing before a random and unauthorized action).

XIX. PUBLIC DISCLOSURE OF AGENCY INFORMATION AND DECISION-MAKING (FOIA)

A. Exceptions to FOIA

1. National security/law enforcement

2. Internal agency management stuff

3. Privacy and privilege matters

4. ETC.

B. General points about these exceptions:

1. SC says that they should be narrowly construed

2. Agency has the burden of proof of showing that the exception applies (this amounts to an in camera review, otherwise there would have to be disclosure)

3. If totality of the record falls within the exception, then it can be entirely hidden.  If only some does, then some must be released, but parts can be redacted (and indicating where it is redacted and under which exception).  

XX. COMBINATORY ROLES WITHIN AGENCIES—ADJUDICATIONS
A. Basic Data

1. ALJ makes a decision after trial-type proceedings (although there are exceptions).  

2. The ALJ decision can be appealed to the agency itself, which has full power to re-hear and re-decide the case.  

3. Note: sometimes the agency itself can preside over the matter without an ALJ.

4. Note: APA 554d exempts the agency-head from these rules that prohibit dual roles
B. APA 554: for formal hearings (except initial licensing)
1. Hearing officer cannot consult a person or party on a fact issue, unless notice to all

2. Hearing officer cannot be subject to the direction of an agency employee who is  involved in investigation or prosecution

3. Nobody who investigates or prosecutes can, in this case or factually related cases, participate in the decision-making process
C. Wong Yang Sun v. McGrath: deportation hearing: the person who initially recommended deportation was the same person who made the deportation decision at the hearing.  
1. 554d applies only when there is formal adjudication (on the record & after hearing)
2. There was no such statutory requirement in this case

3. But the Due Process clause invokes 554d protections when there is an adjudication that involves a penalty or withholding of a substantial benefit.

4. Because of the constitutional issue, a requirement for a hearing on the record is read into the statute.  

XXI. COMBINATORY ROLES WITHIN AGENCIES—RULEMAKING

A. Hercules v. EPA: the regulated entity argues that there was impermissible contact between the rule maker and other agency members.  The EPA argues that staff assistance is necessary to effectively promulgate rules.  Rulemaking is the product of policy decisions and derives from a wide input from various parts of the agency.  Here, there was a voluminous record and a complex record and a compressed time frame that justified this intra-agency consultation.  But, there might still be concerns.  For example, intra-agency contacts that are not in the record might make judicial review much more difficult or impossible.  Also, in this case there was the problem of contact between the agency's legal advocates and the rule maker.
XXII. COMBINATION OF FUNCTIONS & BIAS AT THE AGENCY HEAD LEVEL
A. Adjudication

1. Withrow v. Larkin: Once a matter falls under due-process, then an unbiased decision maker is an absolute requirement.  But, SC holds that there is a presumption that decision makers are unbiased and fair (analogy to judges who issue arrest warrants also conduct the trial).  Practicality argument--that there would need to be a pervasive doubling of all agencies (investigative and decision-making).  SC says that there can be an individual showing that there is bias that overcomes the presumption.  
2. The test to establish bias is that the decision maker’s mind is irrevocably closed, or that a disinterested person could hardly fail to conclude that the decision maker had already decided the case.  
3. Bias definitely cannot be proven simply by examining the decision itself.  As a practical matter, there must be extrinsic evidence to show the bias.  

B. Rulemaking

1. Association of National Advertisers v. FTC: agency head had prejudged the facts and the law in the context of rulemaking (to ban advertising to children of sugared cereals).  But, there is a different test for rulemaking because it is a policy matter.  
2. The test to establish bias is an unalterably closed mind on matters critical to the proceeding.  Strong views are presumed in the rulemaking context.  

C. Decision-maker must hear the evidence—Adjudication & Rulemaking
1. Morgan v. US: (rulemaking): The secretary of agriculture did not personally hear or review all the evidence but made the final decision.   Court held that the one who hears the evidence must be the one who decides.  The SC says that decision-making responsibility can be delegated, but the rule holds.  Rationale: the decision maker must do more than just rubber-stamp.  Problems include ex parte communications that do not appear in the record and the implications for judicial review.  Note that this is an issue predominantly in adjudication and not in rulemaking.  

XXIII. AVAILABILITY OF JUDICIAL REVIEW

A. Equitable versus monetary-damages relief

1. 702 provides for equity damages

2. The difference between equity and damages relief is not always clear

a. Bowen v. MA: here, the SC found a request for 6M that it was not damages but specific performance of an entitlement.
b. Dept. of Army v. Blue Fox: what was called an equitable remedy (a lien) was deemed to be money damages--a demand for money to compensate for funds owed but not paid.  
B. Federal Tort Claims Act waives sovereign immunity for a variety of causes of action.  

1. This is liability for neglect acts or omissions to the same extent as a private individual would be liable to in similar circumstances.  Note: this does not create any strict liability.  

2. Claims under FTCA are not as attractive as traditional tort suits: 
a. no punitive damages; 
b. no jury trials.  
3. Key: the FTCA does not put a Pl in same position as a regular tort plaintiff.

4. Major FTCA exception: governmental actors who exercise a discretionary function maintain sovereign immunity.  If the allegation is that the agency or agency official did or failed to do a discretionary duty, then no money-damages suit is allowed.  

a. Ministerial versus Discretionary Agency Acts

i. Dalehite case: discretionary acts = acts that concern choosing among different methods and occur at a planning-level rather than operational-level.  
1) Failure to maintain a lighthouse = ministerial; 
2) failing to put a lighthouse in a particular location = discretionary.

ii. Berkovitz v. US: a claim that the agency did not comply with statutory/regulatory provisions in granting the licenses = ministerial.  Key: any failure to comply with statute will result in a valid claim. 
1) Key: where the agency is making choices or exercising policy judgment, then it is likely to be discretionary function.  

iii. US v. Gaubert: erodes the prior effective distinction between planning level and operations level.  Here, operations level held a discretionary function (because it still involved policy choice and making of choices).  
1) But note: agency violation of regulation or statute is always a ministerial act/omission (failing to follow the law), and a valid claim would lie.

iv. Feres case: non-statutory exception to FTCA--any claim incident to service in the Armed Forces is barred.  A medical malpractice claim of a soldier against a military doctor was precluded.

XXIV. LIABILITY OF INDIVIDUAL FEDERAL OFFICERS

A. Private parties alleging damage from government conduct can sue individual government officials.  

1. Government officials have a variety of immunities

a. Common-law immunities

i. the conduct is privileged, 

ii. official immunity for all federal employees whose actions are within the scope of duties (the rationale is to avoid chilling individual action, even at the cost of failing to provide a remedy against bad-faith actors).  
1) Barr v. Matteo established that the 'outer perimeter' of the scope of the official's duties is the boundary for the immunity.  
b. Statutory immunities (FTCA)

i. If a claim against an individual could be articulated as a claim against the government, then the government is substituted as the defendant, and the individual is released.

2. Way to circumvent these immunities and sue individual government officials

a. Bivins claims--claims of violations of constitutional duties that cause harm.  Original Bivins case was a 4th amendment, but subsequent cases expanded the rights to other constitutional rights.  

b. Carlson v. Green: limited the available Bivens claims: 

i. if congress has provided an alternative remedy for a violation; and 

ii. there are 'special factors counseling hesitation'

iii. Note: this is a very vague test that essentially leaves it vague but suggests that courts should be hesitant to find remedies that congress has not created or endorsed.
iv. Note: Initially it was held that the alternative remedy must be explicitly articulated as such.  Subsequently, courts have relaxed the requirement.  But what is still required is that the alternative remedy be as effective as the Bivens remedy.

c. Defense to Bivens Actions

i. Federal official can assert an immunity--these are the same immunities that state officials were allowed in responding to 1983 actions.  
1) There are two levels of immunity: absolute and qualified.  

A) Absolute immunity is granted to the president, legislators, and prosecutors.  The key issue is what action the person was performing when the alleged harm occurred.  Legislative, judicial, or prosecutorial functions are the only ones that qualify for absolute immunity.  

B) Qualified immunity: the requirement for such used to include an objective and subjective element.  Now, however, the only way to overcome qualified immunity is to show that the actor knew or should have known that the official action would violate the constitutional rights of the plaintiff.

II. JUDICIAL REVIEWABILITY OF AGENCY ACTION. 

A. To what extent can a court decline to review a claim of unlawful agency action even when there is jurisdiction and no sovereign immunity?  

1. Statutory preclusion of judicial review

2. Committed to agency discretion

B. Statutory Preclusion of Judicial Review
1. Block v. CNI: congress has channeled review in a particular way to implicitly preclude other means of getting judicial review.  So, implicit preclusion might be found when congress explicitly provides for judicial review of particular types of agency action.  

2. Courts might find implicit prelusion if the means of review are circumscribed.  For example, denial of an immigration permit that the statute specifies must be reviewed at a deportation action implicitly precludes review of the denial at a different stage.

3. Note: there is still a presumption of reviewability.  But the preclusion might overcome the presumption.    

4. The standard is whether there is fairly discernable congressional intent to preclude review in the statutory scheme.  

5. Bowen v. Michigan Academy of Family Physicians: court drew a distinction between individual complaints about amount versus complaints about the method of calculating amount, which would affect many people.  The Court held that legislative history supported the notion that judicial review was precluded for complaints about individual computation amounts.  The method of computation, however, concerns a legal question that inherently takes judicial review.  
a. Note; even when there appears to be implicit preclusion, such preclusion would apply only to individual complaints and not to complaints that concerned legal or broad-scope issues.

6. Johnson v. Robison: here, the challenge arises from the constitution and does not arise from the statute explicitly precluding judicial review.  Thus, the purpose of the no-review clause is not invoked, and the court allows judicial review here.  
a. Note: court has generally accepted explicit preclusion of judicial review when non-constitutional matters are at issue, for both factual and legal issues.  But not when the statute prohibiting judicial review is not the one that is the claimed basis for review.   

7. Pre-enforcement versus Enforcement Review

a. When Congress addresses the issue, it usually allows pre-enforcement judicial review

b. When Congress does not address the issue, the court must decide
c. Case: Abbott Labs v. Gardner

C. Committed To Agency Discretion
1. Definition: the statute is drafted so broadly that there is no discernable standard/law against which to assess the agency action

2. Adjudication versus Rulemaking Context

a. Courts generally do not find any presumption against reviewability in rulemaking.  
b. Rationale: the decision to make rules is less routine and is more likely to involve legal questions which are subject to review.  Second, agencies must provide an explanation when they decline to make a rule under the APA, which creates a statement to review.  Declining to enforce in adjudication does not result in any required agency statement of explanation.  

3. Heckler v. Chaney: SC holds that the action at issue here is 'committed to agency discretion.'  

a. Articulates the general principle that an agency decision to not bring an enforcement action has a heavy presumption against reviewability by the courts.  
i. Rationale: because the choice to enforce is a product of multiple factors of policy, resources, etc.  
ii. A second, associated, rationale is that act of omission does not constitute an infringement on individual rights
i. Exception: if the agency chooses not to bring an enforcement action that explicitly violates statutory guidelines (e.g., where the statute requires an enforcement action upon a sufficient finding).  But, the decision not to enforce is reviewed very deferentially.  

4. Webster v. Doe: SC found that that agency action was committed to agency discretion because of the "deeming" clause--it essentially provides for standardless discretion that is unreviewable.

XXVI. STANDING TO SECURE JUDICIAL REVIEW

A. Actions against agencies can originate in a specific statute (standing requirements are included there) or in the general federal-question statute (standing requirements not clearly spelled out)
B. General Standing Issues

1. constitutional concern that judiciary can review only 'cases and controversies.'  

2. concern that the complainant has enough of a stake in the matter to vigorously test the issue.  

3. separation of powers concern--courts take on matters of individual rights, broad, theoretical issues are handled by the other branches.  

C. FCC v. Sanders Brothers Radio Station: SC found standing b/c the statute allowed 'any person aggrieved' to bring suit.  The underlying rationale is a kind of "private attorney general' who can bring a suit where no one else might be able to or motivated to do so.  Here, congress has granted standing even though a complainant has not been injured in the constitutional sense.  
1. Key: congress can grant standing even when this seems to over-ride constitutional limitations on standing.  

D. APA Standing
1. APA requires "a person suffering a legal wrong" (like some of the early cases) or 

E. has been "adversely affected or aggrieved," (complainants who do not have a legal interest but are still allowed to sue—like FCC case).

F. Taxpayer Standing: TPs should generally not be able to challenge a very broad action that has only a miniscule affect on any individual taxpayer.  Nevertheless, there have been TPs suits allowed for challenges to violations of the Establishment Clause that involve tax dollars.  this is held to be different b/c the whole point of the Establishment Clause is to prevent TP money from being spent on religion (this is the Flast case).  

G. Association of Data Processing v. Camp—the current standing test:

1. is there an injury in fact (economic or otherwise)-constitutional prong; and

2. is the complainant arguably within the zone of interest protected by the statute—prudential prong.

H. Air Courier v. American Postal Worker: a case that shows an issue deemed not arguably within the zone because the pls’ interests were not within the purview of the statute.  It held that the statute was intended to prevent "cream skipping" the good postal routes and leave the bad routes to others.  So, the employment prospects of postal employees were not within the purview of the statute, even arguably.  This is first post-Data Processing case that fails the 'zone of interest' test.  
I. National Credit Union v.  First National Bank (most recent SC case on standing): the issue of standing hinges on whether the pl's interest falls within the statutory zone.  
1. Note, it is not necessary that congress intended to protect this particular plaintiff group.  
2. In this case, the enabling statute clearly did not seek to impede credit union competition with banks, but this does not exclude from 'within the zone' treatment.  The dissent argues that the majority's ruling essentially eliminates the 'zone of interest' test b/c it seems to hold that any injury in fact would meet the test.  Perhaps this decision can be synthesized by stating that "competitor suits are different" b/c competitors are uniquely positioned to police things.  

XXVII. INJURY IN FACT (CONSTITUTIONAL) ASPECTS OF STANDING

A. pl must suffer an injury:

1. that is imminent

2. that is fairly traceable to the conduct at issue (causation)
3. that is redressable by a favorable judgment  

4. Rationale: when nobody has enough of a particularized injury, the issue belongs in the political realm where collective problems are addressed.  
B. Note: congress cannot eliminate the injury in fact/constitutional prong of standing

C. Sierra Club v. Morton: mere interest in the environment was not sufficient; the pl would have to be somebody who's use of the environment was altered in some meaningful way.  

1. Note: this does not rule out an aesthetic injury as being sufficient.  

2. Key: it is not the type of injury but the actual impact of the putative impact.  

3. Note: congress can create by statute a right whose deprivation is enough to create standing.  
a. The example was a case of a tester who had no intention to rent the apartment but where the statute entitled all persons to truthful information (including the tester).  

D. An increased risk of harm, such as increased pollution levels without provable actual harm is enough to constitute an injury in fact.  The immediate exposure to risk is an adequate injury to satisfy the standing.  

E. Allen v. Wright: no injury in fact because there was no particularity--just the general idea that allowing these schools to have tax-exempt status was bad for the pl's children (pls had not applied for admission to these schools).  

F. Steel Company v. Citizens for Better Environment (redressability): SC found a lack of standing because there was no possibility of redressability (injury was already cured).  The individual pl would gain nothing from the suit.  

G. Friends of the Earth v. Laidlaw (redressability): similar to Steel Company v. Citizens for Better Environment, but here def had not ceased its bad acts.  So, there is redressability.

H. FEC v. Akins: the alleged injury here was the failure to receive information that would be helpful to pls as voters.  Court held that as long as the injury is concrete it can be still be widely based (suggesting that a seemingly lack of a particularized injury might not be a bar).  
I. Majority distinguishes it from the taxpayer-type suits which have no standing at all because of no concrete injury.   

XXVIII. TIMING OF JUDICIAL REVIEW

A. Is it the right time to seek judicial review of agency action?

1. Finality

2. Ripeness

3. Exhaustion

B. Finality: both a case-and-controversy element and a prudential concern to not interfere until the matter has been finalized.  

1. CBS v. US: are these regulations final?  Yes, they are final and are already having an impact even though they have been formally enforced yet.  The court distinguished between the agency issuing a press release about policy versus promulgating formal and enforceable rules.  
a. Point: requirement of finality involves a fear of the court interfering in an ongoing agency process.  

2. Bennett v. Spear: test for finality

a. Does the action mark the consummation of the agency decision-making?
b. Is the agency action a decision by which:

i. rights or obligations have been determined? Or

ii. from which legal consequences will flow?

C. Ripeness: focuses on whether an issue is sufficiently developed for judicial resolution.  Is there a benefit to holding off on judicial review?  
1. Abbott Labs v. Gardner: issues court uses to determine ripeness:
a. hardship to the parties

b. fitness for judicial review: would there be a gain by allowing the agency to further work on the issue or not?
c. is the impact of the regs sufficiently direct and immediate

d. Here: there was sufficient ripeness on the hardship-to-the-parties prong; on the fitness prong, both sides had moved for summary judgment--indicating that factual questions were not at issue, only legal issues.  Presumably, this made the matter fit for judicial review.  And, it was final decision.  So, overall it held that there was standing.  

2. Toilet Goods v. Gardner (finds a lack of ripeness): 
a. the consequences of the regs are much less--there is no immediate and irreversible impact.  
b. Finality: agency has not yet indicated how it will exercise its discretion--the agency regs are couched in "may" type language.  This shades into the fitness prong--the court states that a more fully developed factual record will allow for a better judicial review.  

3. How about the ripeness for the review of agency inaction?  
a. If the agency clearly states it will not act, that is a final action.  
b. But, if the agency offers an equivocal answer, it becomes much more fact-sensitive and will ultimately concern the importance of what is at issue.  
4. The more significant the consequences, the more likely that there will be a deeming of finality and the allowance of review.  

D. Exhaustion: this refers to the exhausting of administrative remedies before having resort to judicial review.

1. Three types of situations:

a. classical: a litigant is seeking review of a claim that was never submitted to the agency.  

b. the litigant is seeking review of a claim that has been presented to but rejected by the agency, but the totality of the claim has not been finalized.

c. litigant seeks review of a claim that the agency has resolved, but the particular issue at stake was not raised before the agency.  

2. Situation a:

a. Myers v. Bethlehem Shipbuilding: SC holds that the pl cannot bring this challenge.  The pl had not even given the agency a chance to act--there has been no injury to the pl yet (so, it is not clear that there is a conflict to review).  Furthermore, the enabling statute only grants judicial review when the NLRB has made a decision--so the court has no jurisdiction yet.  The rationale here is similar to the three-pronged finality/ripeness review.  

b. DC Circuit looks to see if the party seeking review has participated in the rulemaking proceedings.  In other words, did the pl use its opportunity to make its voice heard.  As a rough rule, it will take this factor into consideration in deciding whether to grant standing.

3. Situation b (the interlocutory-type situation).  

a. FTC v. Standard Oil: FTC filed a complaint against the pl, and the pl sought review immediately.  The SC held that the pl had to wait for the finality of the case, although the courts have developed a set of ad hoc exceptions.

4. Situation c:

a. When the pl could have raised but did not raise a particular argument before an agency.  In courts, the failure to argue a point constitutes a waiver of that point.  
b. But, there are exceptions.  

i. McKart v. US: person on draft list had his status reclassified, but he did not contest it.  He then failed to appear for induction when drafted.  It appears that he is entitled to exemption from the draft (although he had failed to .appear to assert it).  The SC looked at the exhaustion rationale: the court held that the exhaustion requirement exists to encourage people to use the administrative process.  But, is there a question of fitness--there has been no development of a record or the opportunity for agency administration.  But here the issue is purely legal.  And, there is clearly a severe hardship to the party.  Furthermore, it is unlikely in this context that people will flock to avoid agency action and risk severe jail time.  
ii. Key: McKart is the exception for this type of situation--much more often the court will find waiver.  

B. Mootness: an issue is moot when there is no longer any controversy between the parties.  Example: if the party is no longer subject to agency jurisdiction; if the rule has been repealed, etc.  But, remember that moot claims can still be allowed to proceed when there is a high chance of repetition but a claim will age-out fast.  For example, pregnant women as a class.  A second example is when a party has voluntarily ceased the activity but could resume it at any time.  
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