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Contracts II Outline

I. Remedies for Breach

A. General Principles

1. Contract law is not punitive—no punitive damages awarded

2. Money damages are the norm

3. Expectation damages are the norm

B. Summary of available remedies

1. Buyer

a. Specific performance

b. Money damages

i. Cover formula (cover price minus contract price + incidental and consequential damages – costs avoided)

ii. Market formula (market price minus contract price + incidental  and consequential damages - costs avoided)

c. Replevin 

2.  Seller

a.  Contract price for good already delivered (equiv. of specific performance)

b.  Resale formula (resale price minus contract price)

c.  Market price formula (market price minus contract price)

d.  Lost profits 

e.  Replevin.

f.  Withhold delivery of goods.

C. Specific Relief

1. Situations when specific performance will be given

a. money damages are not adequate to give the aggrieved party their expectation (Klein v. Pepsico—rare jet planes)

i. the item is unique (e.g., land contract), or

ii. the calculation of damages would be impossible or too difficult (Laclede Gas Co. v. Amoco Oil) (e.g., a five-year output contract with fluctuating prices), or

iii. Extreme difficulty or impossibility of obtaining cover.  Mere extra expense for cover does not justify specific performance

b. the court will not be required to do extensive supervision of the specific performance (Northern Delaware Industrial v. E.W. Bliss)

c. the contract terms are clear enough to allow the court to write an order of specific performance

i. vague terms such as “efficiency” may obviate specific performance

ii. when the quality of performance is crucial (e.g., personal services contracts, building to specifications), specific performance may not be suitable (Northern Delaware Industrial v. E.W. Bliss)

d. the specific performance does not require antagonistic individuals  to associate with each other 

i. based on constitutional rights to be free of involuntary servitude)

ii. but, might force non-competition with aggrieved party

2. General principles 

a. The above four principles apply to both UCC and non-UCC transactions

b. Specific performance is an equitable remedy, and courts have discretion as to whether or not go grant it.  There is no jury.  

c. Personal services contracts not amenable to specific performance

d. Money damages is the preferred remedy

3. Injunctions (Walgreen Co. v. Sara Creek Property)

a. Benefits

i. parties will negotiate efficiently to dissolve injunction

ii. costs of finding agreement shifted to the parties

b. Costs

i. Continuing court supervision is costly

ii. costs are sometimes imposed on 3rd parties

iii. creates bilateral monopoly that can lead to aggressive bargaining and failure to agree

4. Damages

a. Benefits

i. no supervision or 3rd party costs

b. Costs

i. Inefficient

ii. High transactional costs 

D. Measuring Expectation Damages

1. Buyer’s remedies

a. Specific performance

b. Replevin

c. money damages

i. market formula

ii. cover formula

iii. If buyer obtains cover, must use cover formula

2. Seller’s remedies

a. contract price (like specific performance)

b. substitute transaction

i. re-sale formula

ii. market formula

iii. Note: seller can choose between re-sale or market formula

c. Lost profits

d. Replevin 

3. Substitute transaction (buyer = cover; seller = resale)--general principles

a. Cover/resale relates only to UCC contracts

b. If cover < contract price = no damages and no recovery

c. Buyer: If cover is obtained, it must be done: 

i. in good faith, and
ii. without unreasonable delay, and 

iii. be reasonable (goods of equal quality)

iv. If not, the market formula will be applied

d. Buyer: If cover is not obtained, for purposes of calculating buyer damages:

i. the party is treated as though it did obtain cover 

ii. at time of learning of the breach 

iii. at the prevailing market price

e. Buyer: If re-sale is obtained, it must be done:

i. in good faith, and
ii. in a commercially reasonable manner

iii. If not, the market formula will be applied

f. Seller: If re-sale is not obtained, for purposes of calculating seller damages:

i. the party is treated as though it did obtain re-sale

ii. at the time of delivery ( = “tender”)

iii. at the prevailing market price

g. If substitute transaction obtained, buyer must use cover formula, but seller can choose between re-sale and market formulas

h. buyer damages = market price (cover price)  – contract price + incidental damages +  consequential damages

i. seller damages = contract price – market price (re-sale price) + incidental damages (Note: sellers do not receive consequential damages)

j. Market formula: establishing market price might require expert testimony

4. Incidental damages = expenses incurred in obtaining reasonable substitute transaction

5. Lost profits (when a substitute transaction does not lead to expectation)

a. Two types of lost-profits situations

i. substitute performance is not available (e.g., half-built house and buyer breaches)

ii. substitute transactions would not do justice (e.g., lost-volume sellers)

b. Lost -profits money damages formulas

i.  Formula A--damages  = Contract price – costs avoided 

ii.  Formula B--damages = Expected profit + costs expended

c. Example 1: builder does nothing and Owner breaches

i. Formula A(Damages = contract price – costs avoided = expected profit

ii. Formula B(Damages = expected profit + 0 (costs avoided)

d. Example 2: builder builds ½ of the house and Owner breaches.  Contract price = $1000; costs expended = $500; cost avoided = $400; expected profit = $100.

i. Formula A( Damages = $1000 - $400 = $600

ii. Formula B( Damages = $100 + $500 = $600

e. Example 3: (losing/unprofitable contract).  Owner breaches.  Contract price = $1000; costs expended = $500; costs avoided = $600; expected profit = -$100.

i. Formula A( Damages = $1000 - $600 = $400

ii. Formula B( Damages = -$100 + $500 = $400

f. Formulas apply even for losing (non-profitable) contracts

i. Where the formula results in negative damages (e.g., cost expended > expected profit), if the contract not fully performed, aggrieved seller can opt for restitution (US v. Algernon Blair, Inc.)

ii. Restitution/quantum meriuit = reasonable value of performance

iii. courts divided if seller can obtain restitution above contract price

iv. if contract fully performed, seller cannot recover more than contract price

g. Overhead (Vitex Manufacturing v. Caribtex Corp.)

i. is never a cost avoided 

ii. is always a part of expected profit

h. Lost-volume sellers (R.E. Davis Chemical v. Diasonics)

i.  Elements to prove a lost-volume seller

1) capacity to make both sales (original and “substitute”)

2) both sales would be profitable

3) 2nd sale likely to occur independent of 1st sale

4) Note: burden is on seller to prove lost-volume status

6. Restitution

a. Requirements for restitution

i. Defendant received a benefit

ii. the benefit was at plaintiff’s expense

iii. it would be unjust to allow defendant to retain the benefit w/o making compensation

iv. Benefit not intended as a gift

b. Note: measure of the benefit is value to the defendant
i.  Methods of calculation

1) market cost to get the part performance

2) appraisal of the increased value created by the part performance

c. Courts Divided - some say restitution is limited to maximum of original contract price, other says injured party should receive full amount of restitution.  
The Restatement approach is to grant full amount of restitution.

7. Replevin (similar in effect to specific performance—available only to buyers????)

a. General principles

i.  Elements

1) If goods are identified in the contract OR specifically identified after contract formation (e.g. example of car VIN #'s, but NOT cow hides in Laredo), and

2) unable to cover or circumstances indicate cover is unavailable

i. not an equitable remedy—if applicable, court must grant

ii. applicable only when cover is difficult to obtain

iii. applies only to goods identified to the contract

iv. goods specifically identified in the contract by some characteristic

v. the identification can happen after the contract is made

vi. jury available in replevin actions

E. Limitations on Damages

1. Types

a. Avoidability

b. Foreseeability

c. Certainty

2. Avoidability = upon repudiation or refusal to perform, the other party cannot continue to perform and then try to recover for full performance (Rockingham County v. Luten Bridge—kept building bridge).   This is not mitigation: If Luten tried to get another contract or used materials/workmen on other job, that would have been mitigation via a substitute transaction. If they could not find another contract or a use for the special materials on another job then they would have been able to recover lost profits. 

a. Material breach ( party suffering the breach must stop work and sue for damages

b. Non-material breach ( party suffering the breach is expected to continue and sue for damages later

c. Continuing performance does not make sense in Luten: Formulas A and B yield the same result as if the party had stopped performance after the breach

d. Exception: UCC 2-704(2) authorizes seller to continue performance upon unfinished goods so that they can be re-sold (requires use of reasonable commercial judgment)

e. Exception to normal UCC procedure.  Usually courts focus on market price at time of breach for the aggrieved buyer, and at time of delivery for aggrieved seller.  Some courts (Tongish v. Thomas—seller refuses to sell seeds after price rises), however, have chosen between lost-profits and a later substitute transaction, based on good faith or lack thereof of the breacher:

i. lost-profits more suitable when breach in good faith.  Puts aggrieved buyer in expected position

ii. later substitute transaction more suitable when breach in bad faith.  Discourages breach, but may unfairly enrich the aggrieved buyer

3. Economic Waste = the cost to complete the expected performance grossly exceeds the value achieved by the performance.  Cost to complete performance >> increase in value resulting from that performance  

a. The cost to complete the full promised performance is the usual remedy no matter the (non-)willfulness of the breach, except when there is major economic waste. So, the giving of the diminution of value in Jacob & Youngs v. Kent was an exception to the general rule

b. Diminution in value damages  = Value (e.g.,  of house) as promised in contract—value  (e.g., of house)  as delivered

c. Typical approach: Peevyhouse v. Garland: cost to do promised work = $29K, value added to the land from the promised work = $300.  Normal measure of damages is the cost of full performance ($29K), but where the breach is incidental to the main purpose and would result in economic waste, the remedy is diminution in value ($300).  

d. Exceptional minority approach: Groves v. John Wunder.  Full cost to complete performance given because:

i. willful breach

ii. plaintiff should not be penalized for having low value land

e. Employment situations: General rule is the same as in the good arena ( employee must make reasonable efforts to obtain substitute employment  to mitigate damages (Parker v. 20th Century Fox Films)

i.  
But, if the proposed substitute is different or inferior, than it is not an acceptable substitute, and the employee can reject it.  

4. Foreseeability: Incidental and Consequential Damages 

a. Definitions

i. Incidental = peripheral costs to obtain cover

ii. Consequential = indirect, chain-reaction damages resulting from breach

b. Limitations on consequential damages

i. Foreseeability.  Can recover only for damages reasonably and fairly foreseeable to the breaching party at contract formation.   The specific circumstances must have been foreseeable (Hadley v. Baxendale)

1) Foreseeability determined by:

A) The communication between the parties

B) The normal and expectable consequences of a breach at the time of contract formation

C) Note: foreseeability concerns probable (not definite) events

D) Note: this is a much narrower foreseeability than in tort

E) Note: In non-commercial transactions, emotional harm might be reasonably foreseeable.   Recovery for emotional disturbance will be excluded unless the breach also caused bodily harm OR the contract or the breach is of such a kind that serious emotional disturbance was a particularly likely result. 

2) NY and minority jurisdictions follow the “tacit agreement” rule.  In addition to foreseeability, the other party must have tacitly agreed to accept responsibility for the consequential damage.  Party must tacitly assume the risk.  (Kenford Co. v. County of Erie) 

3) Majority view: liable for probably foreseeable consequential damages


c. UCC specifically provides buyers, but not sellers, with consequential damages.  Sellers must resort to statutory or common-law relief.  Rationale: seller usually expects only money.   

5. Certainty: General rule ( courts will only award damages that are reasonably certain.  For new businesses, courts do not usually grant anticipated lost profits for a new business because these profits are speculative and uncertain.  (Exception( Fera v. Village Plaza—bottle shop)

6. Liquidated Damages = damages that are specified in the contract for breach.  Courts are wary of liquidated damages because parties with unequal bargaining power could impose unfair liquidated damages.

a. Requirements for liquidated damages

i. at time of contract formation, the amount of damages for breach would have been difficult or impossible to calculate, so parties limited their risk

ii. a reasonable method of calculating the damages must be used

1) gross-receipts method is not OK
2) damages correlated to the size of the contract method is OK (David Gustafson v. State)

iii. Basic rule of liquidated damages: the amount of liquidated damages must be reasonable in relation to the anticipated or actual damages

iv. Note: parties’ intentions and behavior more important than contract language

b. General principles

i. liquidated damages not applicable to consumer transactions

ii. burden is on challenging party to show that the liquidated damages are unreasonable

iii. gross receipts not a good measure b/c no relationship to profits (Wasserman’s Inc. v. Township of Middleton)

iv. Minority view (stricter): in determining the reasonableness of liquidated damages, look only at anticipated damages at contract formation

v. Majority view (looser rule): in determining the reasonableness of liquidated damages, look at both anticipated damages and actual damages at time of breach (this expands the time frame over which to determine reasonableness) 

c. Benefits of liquidated damages

i. parties may gauge their damages better than the courts

ii. saves the court’s time

iii. parties have a right to contract their issues

d. Disadvantages of liquidated damages

i. substitutes private law for public law

ii. may be oppressive

iii. may result from disproportionate bargaining power

II. Finding the Law of the Contract

A. Overview

1. Determining what subject matter can be interpreted –Parole Evidence Rule

2. Modifying the contract after contract formation

3. Interpreting the contract

4. Implying terms into the contract

B. Determining the Subject Matter to be Interpreted (Parole Evidence Rule)

1. Parol Evidence Rule (PER): General principles

a. PER is a rule that decides whether certain types of evidence (prior or contemporaneous oral or written terms) can be considered to have modified or supplemented the written contract

b. PER created to deal with efforts by the parties to add terms to a written contract

c. PER is intended to avoid fraud

d. PER required because written contracts are presumed more accurate, so the party trying to introduce another term must meet the PER requirements

2. The scope of the PER: when does the PER apply? It applies when:

a. Common law: there is a written contract and a party argues that a prior or contemporaneous oral or written term was added at contract formation

b. UCC: (narrower than common-law): there is a written contract and a party argues that a prior oral or written term or a contemporaneous oral term was added at contract formation.  Does not apply to contemporaneous written term—under UCC, a contemporaneous written terms comes in to the main contract

3. Kniffin’s approach to the PER = Three step process to determine if the proffered term can enter into the main contract

a. Is the main contract between the parties the final contract? (This is usually a pro forma question)

i.  
Yes ( go to next step

ii. No ( the term can enter

b. Does the proffered term expressly contradict a term in the main contract?


i.  
Yes ( proffered term cannot enter


ii.  
No ( go to next step

iii. 
Note: Courts are divided about how to proceed when the proffered term conflicts with an implied term in the contract

c. Is this a totally integrated/final and complete contract?


i.  
Yes( Proffered term cannot enter


ii.  
No( Proffered term can enter as a supplement to the main contract


iii. 
Tests of whether it is a total integration/complete and final contract

1) presence of merger clause in main contract (persuasive but not dispositive)

2) the main contract is detailed and complete (persuasive but not dispositive)





3) Common-law rule: would it have been normal and natural to address the proffered term in the main contract?

A) Yes  ( proffered term does not enter the main contract

B) No ( proffered term enters the main contract

4) UCC rule: would the parties certainly have addressed it in the main contract?

A) Yes ( proffered term does not enter the main contract

B) No ( proffered term enters the main contract

4. Alternative approach to PER

a. Partial integration: When a writing is a partial integration (incomplete), then a proffered term enters the main contract if it does not contradict a term that's already in the writing.

b. Total integration: When a document is a total integration, the proffered term does not enter the contract.  In short, nothing can be added.  

c. Tests of partial (not complete and exclusive) versus total (complete and exclusive) integration

1) it contains a merger clause that states that the contract is the complete and exclusive contract (persuasive but not dispositive)

2) the contract is very detailed—suggesting that nothing was left out (persuasive but not dispositive) 

3) Common-law test: would it have been natural or normal for the parties to have put the proffered term into the contract?  If so, then the proffered term will be excluded.  

4) UCC test: would the parties certainly have put the proffered term into the contract?  If so, then the term will be excluded.  This is a test that is more likely to allow a proffered term into the contract than the common-law test.

5. Exception to PER ( a contemporaneous writing: If an ancillary writing is signed at the same time a formal contract is signed, the ancillary document is treated as part of the written contract and will not be subject to the parol evidence rule.

6. Exceptions to PER.  Evidence of past or contemporaneous oral or written terms can be presented in evidence when the purpose is to establish:

a. Fraud

b. Accident

c. Mistake

d. Evidence of an express  condition precedent (Hicks v. Bush)

e. Agreements after the contract has been formed

f. Evidence to show there was no valid agreement

g. Evidence to interpret the meaning of the writing.

h. Evidence showing it was not a complete integration, if the court then determines it is not a complete integration then the evidence is admissible to show the collateral agreement unless it contradicts.

i. Evidence of a failure to give consideration

j. Evidence of facts establishing the contract is voidable

k. Evidence that a term is invalid – a term that expresses liquidated damages may be shown to be a penalty and thus invalid with parole evidence.

l. Evidence of custom and usage to define or add terms as long as it is not inconsistent with the writing.

m. Evidence granting or denying specific performance or other remedies.

7. Modifications of Contracts

a. Parties can modify their contracts after formation either orally or in writing

b. Common-law: 

i.  
The modification must be supported by separate consideration

ii.  
Even if the contract contains a “no oral modifications” clause the parties can freely modify the contract with consideration

c. UCC: 

i. consideration not required for modification

ii. a written provision that excludes any oral modifications can only be modified by a signed writing

1) but, an oral modification to a contract with a “no-oral-modification” clause can still function as a waiver
2) waiver = conscious relinquishment of a known right

3) Waiver

A) Waiver can be retracted with reasonable notice, except:

B) when there has been material reliance upon the waiver

C. Interpreting Contract Language: conflict over existing terms in a contract

1. Contracts require interpretation when a K term is either vague or ambiguous.

a. A term is vague if its meaning in the given instance is uncertain. (i.e., does the term "green" mean dark forest green or grass green?)

b. A term is ambiguous if it has two different meanings. (i.e., does "tons" mean metric or imperial tons? What is "chicken"?)

2. Fundamental principle of contract interpretation: Courts seek to determine and impose what the parties intended at contract formation.

3. Two General Issues

a. What kind of evidence can be considered in making the interpretation?

i. Types of evidence

1) extrinsic evidence

2) intrinsic evidence (the written contract itself)

ii. Extrinsic evidence = written or oral evidence not included in the contract itself.  Under certain circumstances, extrinsic evidence may be admitted to interpret ambiguous terms in the contract.  

1) Some types of extrinsic evidence

A) trade usage

B) course of performance

C) course of dealing

iii. Three different approaches to when to allow extrinsic evidence

1) Plain meaning rule (NY and majority rule)  = clear and complete contracts should be enforced on their terms (WWW Associates v. Giancontieri)

A) Examine the disputed term

B) Ask whether the disputed term is ambiguous

C) If term is ambiguous, then look at extrinsic evidence

D) If term not ambiguous, do not look at extrinsic evidence

2) Reasonably susceptible rule (CA and minority jurisdictions) (Pacific Gas & Electric v. G.W. Thomas; Delta Dynamics v. Arioto)

A) If the disputed term is reasonably susceptible of other meanings, then any extrinsic evidence can be admitted to a support a meaning that is not expressly ruled out in the contract.  This theory presumes that intention of the parties may not be clearly expressed in the plain language.  

B) Courts that use this approach reverse the plain-meaning rule process.  First, they consider the extrinsic evidence to determine if the term has different reasonably susceptible meanings) and then decide which is the intended meaning.

3) All extrinsic evidence rule:  all extrinsic evidence admitted to determine meaning of disputed term

4) Note: when all else fails, courts may employ:

A) the interpretation that is in the public interest, or 

B) Maxims; most frequently, contra proferentum ( interpret against the author of the term.  Rationale: if you write it, make it clear

iv. Types of external evidence that may be used to overcome the plain meaning and parol evidence rule

1) Trade usage

A) Functions

i) Help interpret the contract.  Example: Conflict between trade usage and plain meaning can be resolved in favor of trade usage (Hurst v. W.J. Lake—horse meat case)

ii) add a term to the contract

iii) fill a gap in the contract

2) Course of dealing—parties’ behavior prior to this contract

3) Course of performance—parties’ behavior during this contract

4) Note: order of precedence in UCC: plain-meaning > course of performance >  course of dealing > trade usage

b. After all the evidence is admitted, how do we decide which party’s interpretation is chosen? 

i.  Court uses a modified objective approach

1) Rule: if parties attach different meanings to a term, and neither party is aware of the different meaning attached to the term by the other party, than there is no contract—no mutual assent.

A) Raffles v. Wichelhaus.  Peerless case where parties where referring to two different ships and did not know of other’s meaning.  (also, “Swiss coins” case)

ii.  Rule: if parties attach different meanings, and one party knows or has reason to know that the other party has a different meaning, the commonly held meaning will be followed.

1) Frigaliment Importing v. BNS: Court looks to see what each party knew about the other party’s meaning.  Seller knew of buyer’s broad meaning and knew that buyer had no reason to know of seller’s narrow meaning( buyer’s meaning prevailed

c. Courts disagree about whether to apply PER or Interpretation first, when both are at issue

D. Filling Contract Gaps (Implied Terms)

1. Types of implied terms

a. implied at law

i. Example: UCC gap fillers

ii. Example: statutory provisions

b. implied in fact (Wood v. Lucy) = what the parties intended but did not write into the contract (fruit buyer waving chosen fruit at fruit vendor to signify purchase)

2. Good faith

a. good faith = honesty in fact in conduct or transaction (subjective test)

b. Common-law: good faith and fair dealing implied in every contract

c. UCC:

i. non-merchants: good faith implied (no fair dealing implied)

ii. merchants: good faith and observance of reasonable commercial standards of fair dealing

d. When contract allows a party discretion, there is an implied promise not to act arbitrarily or irrationally (Dalton v. ETS)

i.  But, the duty of good faith is not unlimited and does not impose an obligation inconsistent with other contract terms 

e. A breach of implied good faith is a breach of contract.  Minority view: Burger King v. Weaver—performance of all express terms leaves no cause of action for breach of implied good faith

f. In output/requirements contracts, mere financial hardship is not a sufficient reason to stop performance.  The more severe the hardship, the more likely that it will be regarded as a good faith act.  

g. the parties’ behavior and interpretation of the contract prior to controversy is one of the best indicators of the parties’ true intent (Eastern Airlines v. Gulf Oil)

h. Good faith does not require altruism or candor, but it prevents a party taking advantage of another party’s oversight about its contract rights (Market Street Associates v. Frey—sharp dealing/taking advantage of ignorance)

i. It is unreasonable and undesirable to imply an obligation that would necessarily be vague, uncertain, and impracticable (Dickey v. Philadelphia Minit-Man Corp)

j. A provision restricting premises to a particular use does not create an obligation to continue that use

k. If a party knows of other party’s reliance on the continuation of the contract, or encourages the other party to act reliantly, but in fact intends to end the contract, it must act in good faith and give sufficient notice (Bak-A-Lum Corp. v. ALCOA Building Products)

3. Promised Efforts (good faith effort < reasonable effort < best effort)

a. All contracts have an implied “good faith effort” term 

b. A “best efforts” term does not require promisor to bankrupt itself but does require substantial efforts.  Courts take into account the defendant’s capabilities or lack thereof in interpreting best efforts requirements (Bloor v. Falstaff Brewing Co.  General rule: you must work as hard for the party promised best efforts as you would work for yourself

c. When there is a percentage lease, there is an implied covenant of good faith to use best efforts 

d. Courts look to trade usage, course of performance, and course of dealing to determine what is a good faith effort (Zilg v. Prentice-Hall, Inc.)
4. Duration

a. When a contract is silent as to its duration, the contract is terminable at will by either party with reasonable notice

b. Exception: when the term is indefinite and the principal vendor seeks termination, agent/vendee is entitled to recoup expense, time, and labor of its initial investment (not to make a profit) expended in reliance (Lockewill Inc. v. U.S. Shoe Corp.), unless expressly agreed otherwise.  

c. Exception: Listerine case—obligation goes on forever

5. Employment Contracts

a. Employment contracts are generally terminable at will.  But when the employer’s acts contrary to public policy, the court will imply into the contract an obligation to not force employees to choose between keeping their jobs and obeying the law (Sheets v. Teddy’s Frosted Foods).





i.  Violations of public policy

1) forcing employee to perjure

2) retaliating for a filing of worker’s compensation

3) retaliating for union activity

4) retaliating for jury duty

5) retaliating for whistle-blowing





ii.  Rationale: fosters the public good

b. Does not apply to attorneys, who are bound to report violations of law.  So, no dilemma according to the court—no choice between reporting or keeping job (Balla v. Gambro).  Seems unfair and an exception to the general rule.   

6. Trade usage and course of dealing and performance to fill gaps

a. UCC: express language  >> course of performance >> course of dealing >> trade usage

b. Trade usage applies to those in the trade and to those who deal regularly with those in that trade (Nanakuli Paving v. Shell Oil)

c. Difference Between Course of Performance and a Waiver: 

i. Waiver must be more than one instance


ii. When there is ambiguity, courts prefer interpreting acts as waivers rather than as a part of course of performance

iii. It may look like a party changed a term in a contract by course of performance when in actuality, they waived that term.

d. Trade usage and course of performance and dealing circumvents the parol evidence rule

e. Exceptions: Nanakuli, Columbia Nitrogen v. Royster, and the horsemeat cases are exceptions insofar as plain meaning yielded to trade usage and/or course of performance





i.  Columbia Nitrogen court argued that:

1) if the contract does not expressly reject trade usage, etc.

2) and if the contract does not expressly address the issue (i.e., is silent on the issue)

3) then, the express term can be supplanted

III. Performance and Breach

A. Conditions = an event not certain to occur A condition precedent is a fact or event which the parties intend must exist or take place before there is a right to performance. 

1. Types of conditions

a.  Express conditions

b.  Implied conditions

2. Express conditions

a. The conditional relationship between event and performance must be explicit and clear in the contract’s language

b. a fact or even that the parties intend must exist or take place before there is a right of performance (Luttinger v. Rosen—mortgage at certain rate or no deal)

c. courts are required to strictly enforce express conditions

d. parties have a good faith obligation to try to fulfill the express condition

i. failure to use good faith to fulfill condition will excuse the condition

ii. Excuse of a condition = absence of a good faith effort (under circumstances in Luttinger) to get mortgage- then the condition would be treated as if it had been fulfilled. That is the condition is excused and then performance is due as per contract. 

e. the passage of time is not an express condition

f. the party who benefits from or is protected by the condition can choose to waive the condition, but the other party cannot waive it (In Luttinger, the buyer can waive, not the seller)

g. If it is unclear whether a term is an express condition or simply a promise, the courts look to the parties’ intent.

i.  To interpret the parties’ intent as to condition or promise, courts may look to trade usage, course of performance, or course of dealing (Peacock Construction v. Modern Air Conditioning—promise or condition about when to pay subcontractor)

h. Satisfaction clauses 

i. if subject matter is aesthetic ( the test is of honesty in fact (subjective test) (Gibson v. Cranage—dissatisfaction w/portrait)

ii. if subject matter is commercial ( the test is the reasonable person (objective test) 

iii. Exception: NY requires reasonable person test for 3rd party satisfaction, regardless of the subject matter

iv. Good faith is required at all stages in the application of a satisfaction clause (Doubleday Co. v. Curtis)

i. Usually, there is no restitution when there is a failure to fulfill an express condition

j. An express condition can be deemed waived when a party repeatedly fails to enforce the condition but continues with its performance (McKenna v. Vernon—builder did not ask for architect certificate but still got paid)

i.  
Note: a waiver can be retracted with timely notice and an absence of reliance on the waiver

k. an oral and/or written express condition precedent can be effective in a contract as long as it does not contradict an express term in the contract (this is an exception to the parol evidence rule) (Hicks v. Bush—stock transfer w/oral condition precedent)

3. Forfeiture: When a party that has conferred a benefit in furtherance of performance is not entitled to restitution and essentially receives nothing in return for its partial performance.  This situation occurs when an express condition does not happen but a partial performance has already been rendered. Thus, express conditions can have harsh consequences.  

4. Mitigating the harshness of express conditions and of potential forfeiture

a. interpreting the contract so that no express condition is found (Peacock) 

b. acknowledging the presence of an express condition but interpreting the facts to mean that the condition was fulfilled

c. giving restitution (rare: a minority approach)

d. waiver, estoppel, and election: courts may find these occurrences so as to circumvent a finding of an unfulfilled express condition

i.  Waiver = conscious relinquishment of a right (i.e., waiving the express condition)

1) some courts require consideration for waiver of a substantial right (this makes the waiver irrevocable)

2) a waiver can be revoked with notification within reasonable time

3) if party relies upon the waiver, then other party may be estopped from retracting waiver (McKenna v. Vernon—repeatedly not asking for architect’s certificate)





ii.  Election = irrevocable choice that is binding even w/o reliance

e. court finds a “disproportionate forfeiture” and breaks the normal rule

f. when express condition is a satisfaction clause, court may vary the standard to find satisfaction

g. finding prevention

i.  When a party does not try to fulfill a condition that is required of that party, the express condition is excused

5. Implied Conditions/Terms = conditions that have not been spelled out by the parties but are nevertheless interpreted to exist based on the intent of the parties.

a. Types (Kingston v. Preston—apprentice buying business and doesn’t perform)

i. Dependent conditions - Most common situation. One item is dependent on the other occurring. (Stewart v. Newbury--doing before the paying )

ii. Concurrent conditions - In real estate, when someone is selling property for money, the payment and transfer occur at the same time in our system - called concurrent conditions.

iii. Independent conditions - very rare - each party's obligation is independent of the other’s obligation

b. General principles

i. Most contracts do not expressly state the conditional nature of the relationship—it is implied.

ii. Implied conditions are not strictly enforced by the court.  Courts apply concept of substantial performance in determining whether there has been a material breach.

c. Implied conditions about time for performance

i. In the absence of a specific express agreement, payment is due when the work is substantially completed (Stewart v. Newbury)

ii. parties can add “time is of the essence” to make delivery a key issue in matters that do not normally have critical deadline aspects (e.g., real estate transactions)

iii. UCC: 

1) payment is due upon delivery of the goods.  UCC refers to this as a concurrent condition (due simultaneously).  

2) seller must tender the goods and buyer must pay for them

3) checks are acceptable unless otherwise agreed

4) US $ the default currency

d. Mitigating doctrines 

i. There are three major mitigating doctrines that allow a party some recovery for work done under the contract, even though it has not fully satisfied a constructive condition.

1) Substantial Performance

2) Divisibility

3) Restitution.

ii. Substantial Performance: If a party substantially performs a contract (or if his breach is non-material), he is entitled to payment for that portion of the performance he has actually done.  In litigation terms, he is entitled to some recovery.

iii. Substantial performance is a non-material breach ( the essential purpose of the contract has been met (usually a high level of compliance) 

1) UCC Perfect Tender Rule = buyer can reject goods for any non-conformity.  Therefore, any breach is a material breach under the UCC.  But,

2) If buyer rejects for non-conformity, seller has opportunity to cure the non-conformity  in a flexible time period.  And, 

3) If buyer initially accepts the goods and then seeks to revoke acceptance for non-conformity, buyer can do so only “if the non-conformity substantially impairs their value”.  

iv. Lack of substantial performance is a material breach

v. Majority jurisdictions: willfulness or lack thereof is not an issue in ascertaining material v. non-material breach

vi. NY (minority approach): considers the willfulness of the breach in determining materiality of the breach (but it is only one factor—not dispositive)

vii. UCC does not consider willfulness but specifies good faith as one aspect of determining materiality of the breach ???

viii. When there is substantial performance, then damages are: contract price – damages caused by incomplete performance (Plant v.  Jacobs—builder completed most of house but not all and made some mistakes)

1) cost to complete is the general damage formula, but the diminution of value formula is used when there would be economic waste

2) even with express terms, courts sometimes may not enforce a cost to complete approach

6. Divisibility = protects a party that breaches, especially in a material breach, by mitigating the damages and allowing recovery for part performance

a. Requirements for divisibility (Gill v. Johnstown Lumber Co.—transporting types of lumber to mill)

i. contract must explicitly apportion the consideration on both sides, and
ii. the main purpose of the contract can still be fulfilled even with the division, or
iii. if the parties had foreseen the events, they would have still contracted for the part performance

b. General principles

i. At least the apportioned part must have been substantially performed

ii. Courts will not give divisibility for a single construction unit or structure

iii. Progress payments alone are not apportionment of consideration

7. Restitution for a breaching party
a. Requirements for restitution

i. Defendant received a benefit

ii. Benefit was at plaintiff’s expense

iii. It would be unjust to allow defendant to retain the benefit w/o compensation

iv. Benefit not intended as a gift (e.g., officious intermeddler)

b. Most courts do not award restitution to a breaching party

i. To do so would encourage breach

ii. it vitiates the parties’ intent in making the contract

c. Minority view: some courts do award restitution for the breaching party (Britton v. Turner—man works for ¾ of the promised year; Kirkland v. Archbold—builder uses wrong material)

i. Courts that do grant restitution for breachers, do so w/o regard to willfulness

ii. Rationale: to do otherwise, would mean treating breachers who did a lot and those who did nothing equally.

iii. When restitution is given, it is subtracted, or set off, from whatever damages the breacher owes

d. UCC Approach to Breachers’ Restitution




i.  If a buyer breaches who has paid part of the contract price, then 

1) Seller gets to keep the liquidated damages, or if no liquidated damages,

2) Seller gets to keep 20% of the contract price or $500, whichever is less.  Anything else is returned to buyer or set off against damages.




ii.  Seller breaches who has delivered some of the goods

1) Buyer pays seller the contract price for the goods delivered

B. Suspending Performance and Terminating the Contract

1. Factors to assess the materiality of breach—key issue: should I stop my performance? (Walker & Co. v Harrison—the tomato case)

a. Degree to which the aggrieved party received a substantial part of the anticipated benefit

b. Degree to which the aggrieved party may be adequately compensated in damages for the lack of complete performance

c. extent to which the breaching party had partly performed or made preparations to perform

d. The degree of hardship imposed on the breacher by terminating the contract (e.g., how much forfeiture will occur?)

e. Willfulness, negligence, or innocence of the breaching party

f. Degree of uncertainty that the breaching party will fail to perform the remainder of the contract (e.g., how committed is breacher to curing the breach?)

2. Responses to a breach

a. Decide that it is a material breach and stop performance and sue (this can be risky: Tomato case)

b. Decide that it is a material breach but treat it as a partial breach and continue performance and later sue for damages (e.g., choose not be excused from further performance)

i.  This constitutes an election and is irrevocable.  The aggrieved party cannot then subsequently assert material breach and stop performance.  

ii. Nevertheless, the aggrieved party can sue for damages related to the breach.  (K & G Construction Co. v Harris—accidentally knocking down wall)

c. Self-help = a way of continuing one’s performance but recovering for the damage caused.  So, in the Tomato case, hiring somebody to clean the sign and then deducting that cost from the contract price

i.  Under UCC: aggrieved buyer can deduct, upon notification to the seller, all or part of the damages from what is owed to the seller

3. Hindrance and Prevention = a breach caused by a party’s interference with or prevention of the fulfillment of the contract.  

a. This is an issue when cooperation is required for the fulfillment of the contract or when there is active interference with its fulfillment.  

b. In such contracts, there is an implied obligation not to prevent or hinder the other party’s performance.

c. The interference or prevention must be done in bad faith (Iron Trade Products v. Wilkoff—buying up iron not interference)

d. Actions that merely make the performance more difficult, are not interference or hindrance.  

4. Limitations on asserting reasons for declaring the other party is in material breach

a. Upon presentation of a reason for declaring that the other party is in material breach, the aggrieved party can subsequently present other reasons unless the other party has relied detrimentally upon the initially presented reasons (New England Structures v. Loranger—not enough men on the job).

C. Anticipatory Breach = breaching before the due date of performance.  Contrasted with “present breach” = failure to perform at the time performance is due

a. Anticipatory Breach is a definite statement that the party will not or cannot perform by the due date.  The statement can be oral or through conduct.  RS2nd expanded anticipatory breach to include a party’s expression of doubt about its anticipated performance or a disavowal of its responsibility for the performance.  Rationale: only fair to give the other party a chance to make other arrangements.  

i. Minority view (McCloskey v. Minweld Steel—Korean war/steel case)—non-aggrieved party under some duty to help other party avoid breach, even when such cooperation is not essential to the performance of the contract.  McCloskey is also an exception because a definite statement of likely inability to perform did not constitute an anticipatory breach

ii. Exception for one-sided contracts.  If the breaching party has performed except for periodic payments of money, then an anticipatory breach does not become a total breach.  This situation can be avoided by including an acceleration clause in the contract.

b. To establish breach in a bilateral contracts that contain concurrent conditions the non-repudiating party is required to show that it is capable of delivering performance within a reasonable time from when it would be due (Kanovos v. Hancock Bank & Trust—not offered right of refusal, but could not pay anyway).




i.  Plaintiff bears the burden of establishing capacity for performance

c. The aggrieved party who suffers the other party’s breach even before the other party’s performance is due, is entitled to bring an action and collect damages immediately and does not have to wait until the due date (Hochester v. De La Tour—canceling courier).

d. Retraction of breach

i. A present breach cannot be retracted 

ii. Anticipatory breach can be retracted until it becomes a present breach, unless:

1) the other party relies on the repudiation (e.g., seeking replacement bidders), or

2) the other party deems the anticipatory breach a final breach, either by act (setting a deadline—U.S. v. Seacoast Gas Co.), or statement

iii. If the non-repudiating party has not relied nor declared a final breach, the contract is reinstated upon receipt of the retraction, 

iv. Successful retraction re-instates the contract, but damages may have been incurred by the delay

v. Choices for the non-repudiating party faced with an anticipatory breach

1) Just wait, or
2) Pursue remedies for breach even while encouraging retraction, and
3) suspend or proceed with performance

e. Is difficult to determine when an anticipatory breach has occurred.  Example: C.L. Maddox, Inc. v. Coalfield Services (no signing/work stoppage).  In that case, the work stoppage not an anticipatory breach b/c it was justified by other party’s conduct.  

f. Applying the market formula for the calculation of damages is complicated in anticipatory breach.  When did the breach occur?  Initial repudiation?  Retraction?  Final repudiation?  



i.  UCC: (Cosden Oil v. Karl O. Helm—polystyrene)

1) upon learning of the repudiation, or

2) upon learning of the repudiation plus a reasonable time, or

3) when the performance becomes due

E.  Assurance of Due Performance = a UCC innovation that is not accepted in all states (courts are divided).  Pittsburgh-Des Moines Steel v. Brookhaven Manor Water (water tank/bank loan/personal guaranty)

a. “When reasonable grounds for insecurity arise with respect to the performance of either party the other may in writing demand adequate assurance of due performance and until he receives such assurance may if commercially reasonable suspend any performance for which he has not already received the agreed return.”

b. “After receipt of a justified demand, failure to provide within a reasonable time not exceeding thirty days such assurance of due performance as is adequate under the circumstances of the particular case is a repudiation of the contract.”

c. General Principles

i. Reasonableness determined by reasonable commercial standards

ii. The basis for the reasonable concern can be almost unlimited, including

1) industry practices

2) relevance of the concern to the deal itself, but
3) cannot make an excessive demand (e.g., personal guaranty)

iii. An unjustified demand for assurance combined with a threat to stop performance constitutes a breach.  Otherwise, not a breach.  

d. A non-UCC application of the assurance of due performance in NY (Norcon Power Partners v. Niagara Mohawk Power—floor and ceiling/huge future debt/sought assurance).

i.  NY has adopted the UCC rule in non-UCC transactions only for commercial parties dealing at arms' length 

IV. Mistake, Impracticability, and Frustration

A. Mutual Mistake

1. Requirements (Renner v. Kehl—jojoba/water case)

a. both parties are mistaken on the same point at contract formation, and
b. the subject of the mistake must affect a basic part of the contract, and
i.  If not a basic part, court can grant reformation (i.e., re-writing of the contract

c. the party asking to be excused did not assume the risk of the mistake

2. Consequences of mutual mistake

a. Excuses performance

b. allows for restitution

3. Mutual mistake contrasted with unilateral mistake

a. unilateral mistake does not usually excuse performance

b. Exception: unilateral mistake may excuse performance as an equitable exception:

i.  
When it would be unconscionable to the injured party, and 

ii.  
When it would not be unconscionable to the other party

4. Ways that a party can assume the risk of the mistake

a. Express contract terms 

b. Implied by extrinsic evidence (e.g., trade usage)

c. Trade usage.  Example: in construction trade, the builder assumes the risk by custom (Stees v. Leonard—the quicksand/house case)

d. Conscious ignorance (e.g., choosing to remain ignorant about an issue)

5. Remedies for mutual mistake 

a. General rule: grant rescission and a mutual return of the consideration.

b. Minority rule: grant off-setting restitution 

i.  Example: Renner v. Kehl.  Buyer gives restitution for rental of land and returns land.  Seller gives restitution for any improvements to the land and returns money.

B. Impossibility (Taylor v. Caldwell—music hall case)

1. Requirements for Impossibility

a. the performance is objectively impossible





i.  Financial hardship is not impossibility

b. Neither party caused the impossibility

c. Neither party assumed the risk of the impossibility

i. Failure to take reasonable steps to deliver on the promised performance may constitute an assumption of the risk (Molasses case) should impossibility arise. 

2. General principles of impossibility

a. Concerns events after contract formation

b. Courts address impossibility by implying into the contract a conditional term concerning the person or thing that has created the impossibility—that the parties intended the continuing existence of that which no longer exists (Taylor v. Caldwell—music hall burns down)

c. party claiming impossibility must have made reasonable affirmative efforts to deliver its performance (Canadian Industrial Alcohol v. Dunbar Molasses—party failed to obtain contract and thus protect itself against shortfall)

d. Partial impossibility: when full efforts are made and still only a portion of the promised performance can be delivered b/c of an objective impossibility (e.g., specified molasses plant has a bad year; portion of the tree farm burned down).  Party still expected to fulfill the portion that is not impossible, even if very difficult (e.g., trees on the hill)

e. Impossibility results in a mutual excusing from performance

f. Courts divided about giving restitution when there is impossibility

C. Impracticability: Parties can be excused from performance when the performance for one of the parties has become impracticable

1. Elements of impracticability

a. The occurrence of an unexpected event

b. The risk of the unexpected event has not been allocated to either party by custom or agreement

c. The event renders the performance commercially senseless, not merely more expensive.  

i. Example: Transatlantic Financing Corp. v. US (Suez Canal case) where the event increased costs but not excessively or unreasonably enough to constitute impracticability.  

ii. Usually a change in the method of performance is required for impracticability—claiming party cannot use ordinary means (or usual method).  (Mineral Park Land v. Howard—part of gravel underwater)

iii. Party claiming impracticability must demonstrate the commercial senselessness (Eastern Airlines v. Gulf Oil—Gulf cooking the books/not open)

d. Courts are reluctant to recognize impracticability

2. General Principles

a. Actual performance does not bar an action for impracticability to obtain damages for the extra costs

b. Controversy: Courts divided about whether foreseeability constitutes an allocation of risk to the foreseeing party (Suez Canal case( foreseeability did not constitute assumption of risk, but it is one factor)

c. A force majuere clause: Even courts that hold that foreseeability of impracticability is an assumption of risk, the parties may contract for excuse for foreseeable events.   If carefully crafted to be applicable, such a clause can excuse a party from performance if an event that that the party anticipates but cannot prevent does occur

3. Economic analysis versus Justice analysis

a. Posner: economic efficiency dictates that superior risk bearer should bear the responsibility for impracticability

b. Supreme Court: “parties generally rely on contract law to reduce the costs of contract negotiation by supplying contract terms that the parties would probably have adopted explicitly had they negotiated over them."  Here, intent o the parties rules

D. Frustration of Purpose: The parties may be excused from performance where the very purpose of the contract has been somehow nullified, or negated, or “frustrated.” (Krell v. Henry—renting rooms to watch coronation)

1. Elements of frustration of purpose

a. The mutual, shared, purpose was prevented from occurring.  

i. Note: the frustrated mutual purpose does not have to be the only purpose of the contract, but it must be basic to the contract.

ii. If the frustrated purpose was not mutual, then not frustration of purpose (Swift Canadian Co. v. Banet--shipping of pelts).  In Swift, the mutual purpose was transfer of pelts, not transportation of pelts to defendant’s location.  

b. neither party prevented the occurrence

c. neither party assumed the risk of the prevented occurrence

i. at some point (e.g., “FOB Toronto”) the risk shifts to the buyer should any frustration of purpose arise (Swift Canadian Co. v. Banet—pelts suddenly blocked from importation to USA) 

ii. The nature of the contract may give evidence of a party assuming the risk.  In NIPSCO v. Carbon County Coal Co., b/c NIPSCO had bargained for a contract that could only go up, it implicitly assumed the risk of price increases and was foreclosed from asserting frustration of purpose.  

2. General Principles of frustration of purpose

a. Frustration of purpose usually asserted by the buyer

b. The parties can still perform (so, not impossibility or impracticability), but the value of the performance has drastically changed because of a fortuitous event

c. What does it take to make the purpose mutual? 

i. Just telling the other side is not enough to make it their purpose, too.   

ii. Two Stage Test

1. Look at circumstances and purpose of both parties.

2. Did that "substance" need a particular existence of things/events?

3. Remedies for frustration of purpose

a. Restitution for benefits conferred prior to the frustration of purpose

b. Courts distinguish between preparations (no restitution) and performance (restitution available).  Young v. City of Chicopee (bridge burns/wood reserve)—here, no restitution b/c considered preparation.  Today, this would be considered performance.  Today, a few courts will give restitution for preparation in frustration of purpose cases.  

V. Third Party Beneficiaries (TPB) 

A. TPB = party that is not a party to the contract but has a right to sue under that contract.  Example: beneficiary of a life insurance policy.  This is an exception to general rule that only parties in privity can sue under contract law.  

B. Requirements to be a TPB (assuming a valid underlying contract) 

1. that it was intended that this third party receive a benefit

2. that it was intended that the benefit be legally enforceable by this third party

3. Note: courts vary as to whose intent they consider

a. some courts look at both the promisor’s and the promisee’s intent (RS & NY rule)

b. some courts look only at the promisee’s intent

4. Note: it is not necessary that TPB be specifically identified at contract formation

5. Note: it is not necessary that the determining event have already occurred at contract formation

C. Contract analysis for TPB

1. Focus on the contract promise that benefits the TP

2. Regarding that promise, identify who is the promisor and who is the promisee

3. Example: life-insurance policy ( insurer = promisor; insured = promisee  

4. Is the contract valid?  If the contract is invalid for any reason, then TP has no rights.

5. Apply the two requirements for TPB to relevant parties’ intent (promisee and/or promisor)

D. Defenses: Any defense of promisor against promisee is also good against the TPB

E. Types of TPB (this is relevant to vesting—see below)

1. 1stRS

a. creditor beneficiary 

b. donee beneficiary

c. incidental beneficiary

2. 2nd RS

a. intended beneficiary (subsumes creditor and donee beneficiary)

b. incidental beneficiary

3. Incidental beneficiaries have no rights under TPB law

F. The principle of allowing TPBs to sue w/o privity is that it prevents unjust enrichment of the promisor, who would otherwise get to keep what was not his

G. Business buyouts do not usually end the claims of TPBs

H. Vesting of the TPB’s rights = when does the TPB’s right become irrevocable (cannot be diminished or changed by the contract parties)? Sometimes, a TPB’s rights in the contract are still enforceable by the TPB even though the actual parties to the contract have attempted to rescind or modify.  Vesting is an issue of reliance.

1. Common law: TPB’s rights invested immediately 

2. Old rule (1stRS): The TPB’s rights invested and could not be altered:

a. immediately for a donee beneficiary

b. upon suit or material reliance for a creditor beneficiary

c. Rationale: a clean and easy to apply rule.

3. Majority rule (2ndRS): The TPB’s rights vest for all intended beneficiaries when:

a. TPB brings suit

b. justifiably relies on the rights

c. manifests assent to the promise at the request of the promisor or promisee

d. Upon the occurrence of any of these three acts, the contract parties cannot modify the TPB’s rights

4. Rationale for majority rule

a. It allows contract parties to change their minds and contract more freely

I. General Principles

1. Obtaining recognition as a TPB only allows a cause of action.  The TPB must still prove the rest of the case.  

2. History of a creative use of TPB doctrine, especially in municipal and public service contracts (Cardozo in H.R. Moch v. Rensselaer)

VI. Assignment and Delegation

A. Assignment = The transfer of rights of performance under a contract.

1. Obligor/non-assigning party = party to the original contract that does not assign the contract

2. Assignor = party to the original contract that assigns a contract right

3. Assignee = non-party to the original contract that receives the assignor’s contract right

4. Assignment = full and present transfer of contract right(s) w/o retention of any rights

a. Full does not mean all contract rights must be transferred, but those that are transferred are fully transferred

5. Assignment cannot be intent for a future transfer

6. Assignment for value = the sale of a contract right (as opposed to gift assignment)

7. Gift assignment = gift of a contract right

a. usually accomplished through actual or constructive transfer of some indicia of the contract right (e.g., the bankbook) 

8. After receiving notice of assignment, the obligor/non-assigning party must honor its obligation toward the assignee (and no longer toward the assignor) (Herzog v. Irace—doctor takes assignment of prospective lawsuit proceeds)

a. After notice, if obligor fails to deal with assignee, the assignee can enforce the contract right directly against the obligor.

b. Obligor, however, is entitled to demand proof of the assignment.  Until receipt of proof, the obligor does not have to deal with the assignee

9. Assignor makes two warranties upon assignment

a. That the assignor promises that it knows of no existing problems that may diminish the value of the assignment

b. Assignor promises that it will do nothing to impair the value of the assignment 

10. In the absence of specific contrary language, contractual provisions that limit or prohibit assignment only limit the right of assignment and not the power of assignment.  In the absence of such contrary language, the assignment is effective, but the non-assigning party has the right to seek damages for breach (Bel-Ray v. Chemrite—assignment valid even w/o the called-for consent of other party).  Key = consent not necessary to achieve assignment

11. Two main types of assignments for value

a. Assignment of the entire contract = sale of some or all contract rights

b. assignment of a security interest = assignment of a right as a security/collateral for a loan or other consideration

A. Delegation = the transfer of a duty to perform under a contract

1. Delegation refers to the transfer of a contract duty
2. In the absence of a contrary agreement, UCC assumes that an assignment is also a delegation of duties

3. NY rule (and in some jurisdictions): in the absence of a contrary agreement, the assignment of a bilateral contract cannot be interpreted as a delegation of the assignor’s debt and liabilities (i.e., duties) to the assignee

B. Limitations on Assignment and/or Delegation

1. If the assignment and/or delegation materially impairs the contract rights of the non-assigning party, then that assignment and/or delegation is invalid (Sally Beauty v. Nexxus Products—assignment to major competitor impairs obligor’s rights)

2. Generally, a personal services contract cannot be assigned—the rationale is that if the nature of the contract is too personal, then under an assignment, the obligor/non-assigning party will not be getting what it bargained for (but the duty to pay for the personal service can be delegated b/c payment is not personal)

C. Defenses in Assignment and/or Delegation

1. General Rule: The obligor/non-assigning party can assert against the assignee any defense that it has against the assignor

2. Waiver of Defenses in Assignment/Delegation against the Assignee

a. An assignee can arrange for the obligor/non-assigning party to waive any defenses against assignee that obligor/non-assigning party had against the assignor

b. Elements of waiver (Chemical Bank v. Rinden Prof. Group—lawyers/phone system)

i. the assignee takes the assignment for value, and

ii. the assignee takes in good faith, and

iii. assignee takes without notice of an existing claim or defense 

iv. And, obligor/non-assigning party agrees to the waiver

3. Exceptions to waiver of defenses 

a. some states do not allow a waiver of defenses in consumer transactions (i.e.,  when the consumer is the obligor)

b. if the assignor and assignee are too closely related (merchant-financier link), then the waiver of defenses is often disallowed 

4. Limitations on Defenses that can be Waived

a. Real defenses cannot be waived = incapacity, duress, special types of fraud

b. Personal defenses can be/are waived = want of consideration, failure of a condition, breach of warranty, most types of fraud

5. Affirmative actions = when the obligor/non-assigning party sues the assignee for a breach/violation that was incurred in the original contract between obligor and assignor.

a. Very few states allow such affirmative causes of action

D. Continuing liability of the assignor

1. In assignment, the assignee steps into the assignor’s shoes, but the assignor continues to bear responsibility (“stand-by responsibility”).  Therefore, the obligor/non-assigning party can assert a cause of action against the assignor and the assignee.  

2. Novation = the assignor obtaining release from its stand-by liability

3. Methods of obtaining novation

a. Express novation = obligor/non-assigning party expressly releasing assignor from liability

b. Implied novation (steps to achieve)

i. Assignor gives notice to the obligor/non-assigning party that it is seeking novation

ii. Assignee performs to obligor for a reasonable time

iii. The obligor does not object to this arrangement

iv. Result = implied consent to the novation

c. Breach via express or implied novation = if assignor notifies obligor that it has assigned the contract and no longer intends to perform, the obligor can either accept the novation or declare a breach

E. Hierarchy of creditors (from lowest to highest priority of claim) to any particular asset

1. general creditor

2. secured creditor (an assignee)

3. lien creditor (beneficiary of a court judgment) 

4. perfected secured creditor 

5. The filing that renders a secured creditor’s claim a perfected claim can expire, and during such expiration, another secured creditor can achieve perfected status (in regard to the same asset) that will trump the previously perfected party (Worthen Bank v. Hilyard Drilling)
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