Civil Procedure

I. Personal Jurisdiction: Constitutional Limits

A. General principles

1. A fed court in a state has the same personal jurisdiction as the state court there does, with a few exceptions

a) FRCP 4k limits the jurisdictional reach of federal courts to the equivalent jurisdiction of the state courts where the federal court is located.  

b) Exceptions in FRCP 4k)

1) the 100-mile bulge rule--can get jurisdiction over another defendant if he/she located within 100 miles of the federal court initially filed in

2) federal interpleader under USC section 1335; 

3) when authorized by federal statute.  

4) international cases--when the defendant is outside the USA--it gives federal jurisdiction if there is no state that has sufficient contact to establish jurisdiction.  

5) These exceptions are based on notion of "national contacts" rather than state contacts. 

B. Pennoyer v. Neff: Constitutional Limits of Personal Jurisdiction

1. General Principles

a. constitutional provisions--Due Process (14th amend.) and the Full Faith and Credit clause (Article 4).  

b. judgment entered without jurisdiction is not entitled to full faith and credit, and thus subject to collateral attack

c. assertion of jurisdiction can be challenged under Due Process clause; so, jurisdiction is now a constitutional issue, rather than a common-law issue.  

2. Bases for personal jurisdiction 

a. Presence in the jurisdiction

b. Consent—express or implied (out-of-state motorist case)

c. Domicile in the jurisdiction

d. In-Rem = jurisdiction extends and is limited to the real property in the jurisdiction.  If real property does not fully satisfy the judgment, must bring another suit with jurisdiction.

e. Quasi In-Rem = jurisdiction extends to non-real property in the jurisdiction.

3. Exceptions to Pennoyer v. Neff

a. marriage 

b. divorce

4. Collateral Attack 

a. Collateral attack: you can choose not to respond to suit b/c of the apparent absence of personal jurisdiction, and then challenge it later on that basis.  But, what is the risk?  Hypothetical: sued in another state, you default, the person tries to bring enforcement of the suit in your state, and then you contest it in your state. If you lose the jurisdiction battle, you cannot contest the merits of the first judgment.   Alternatively, you could have gone to the foreign state and contested it right from the beginning.    

5. Waiver of challenge to personal jurisdiction

a. if not raised immediately, it is deemed waived

C. Post-Pennoyer: Stretching it to fit 

1. Corporations?  Are they present in the state.  Can they be served personally?  

2. One method: stretch consent so that a corporation had to appoint an agent to accept service of process if doing business in the state.  

3. Another method: assume that consent is implied by doing business there

4. Another method: doing business in the state = being present in the state

D. International Shoe v. Washington (adapts Pennoyer for modern times)

1. General Principles

a. If def gets the benefits of the state's laws, must accept the responsibilities.

b. International Shoe applies to in personam and in rem cases (Delaware stock case)

c. The SC has never adopted nor rejected the doctrine of jurisdiction by necessity; unclear if it is a legitimate doctrine

d. Issues of both minimum contacts and substantial fairness and justice must be satisfied to establish personal jurisdiction
2. Issue of Minimum Contacts

a. Two factors

1) Extent of def’s minimum contacts with the state

2) The connection between the def’s activity in the state and the claim

b. Four possible combinations

1) continuous and systematic activity in the state, and a claim arising from that activity = always personal jurisdiction

2) casual or isolated in the state, and a claim not related to that activity = always no personal jurisdiction

3) continuous and substantial activity in the forum but a claim unrelated to the activity = sometimes personal jurisdiction

4) casual and isolated activity in the forum and a claim arising from that activity = sometimes personal jurisdiction 

c. Specific versus General Jurisdiction

1) general jurisdiction = if there was a high enough level of contact, then def can be sued for any claim, even if has no relation to activities in the forum.  

A) Helicopteros = no general jurisdiction under the “systematic and continuous” standard

2) Specific jurisdiction occurs when the claim is related to the discrete activity, even when the level of that activity is minimal or low.  

A) McGee v. International Life = specific jurisdiction

B) Hanson v. Denckla = no specific jurisdiction

C) Principle: did def avail itself of the benefits of the jurisdiction’s laws?
d. Determining minimum contacts

1) Foreseeability of goods entering a jurisdiction NOT a factor

2) After Asahi, it is unclear whether the "stream of commerce" concept of minimum contacts is viable.  The judges split 4 to 4 on the issue.  There has been no further clarification.

e. Property and minimum contacts

1) if the claim arises from ownership of property, that state where the property is may have jurisdiction.  But, if the claim arises in a different state, the state where the property is probably does not have jurisdiction.  

3. Issue of Substantial Fairness and Justice

a. Applied as a balancing test

b. Factors

1) Burden on the def   VERSUS

2) forum state’s interest in adjudicating the dispute

3) Pl’s interest in obtaining convenient and effective relief

4) the interstate judicial system’s interest in effective resolution

5) shared interest of the several states in fundamental substantive social policies

4. Traditional means of establishing personal jurisdiction still available

a. Burnham v. Superior Court = personal service in the state creates personal jurisdiction

1) is this an exception to Shoe minimum contacts?

2) Scalia: International Shoe requires minimum contacts only when the person is not in the jurisdiction

3) Brennan: this transient/tag jurisdiction meets the minimum contacts standard.  But, does Burnham derive any benefit from the jurisdiction?

II. Non-Constitutional Limitations on State Personal Jurisdiction

A. Types of Limitations

1. Long-Arm Statutes

2. Venue

3. Discretionary Refusal of Jurisdiction

B. Long-Arm statutes = state statutes that purport to reach out-of-state residents

1. Method of Analysis

a. does the state statute reach the def? AND 

b. is the statute constitutional?  

C. Venue 

1. General Principles

a. venue = separate and independent jurisdictional hurdle from personal jurisdiction.  

b. venue is determined by venue statutes that specify which court within the federal or state court system is the right place to bring suit.

c. local versus transitory actions

1) Local actions = usually when there is land in a particular place

2) transitory actions = all other actions, and the rules for such are less restrictive than for local actions.

2. Venue in Federal Courts

a. USC 1391 is the statute governing venue

b. Challenge of venue must be timely or is deemed waived

c. Cannot collaterally attack default venue judgment

d. Any district where Δ resides, if all defendants reside in the same state

e. Substantial part of claim or property involved occurred

f. FALL BACK if d and e do not apply: Anywhere Δ can be subject to personal jurisdiction

g. Corporations: Wherever they are subject to personal jurisdiction

h. Aliens: any district.

D. Discretionary Refusal of Jurisdiction = court refuses to hear a case for justice or efficiency reasons

1. Federal Court Transfers

a. USC 1404, 1406, and 1631

1) 1404 allows transfer to another fed court that also has jurisdiction and venue.  

2) 1406 allows transfer when initial jurisdiction/venue was defective.  

3) 1631 allows transfer when the first court doesn't have jurisdiction.

b. Test for Transfer

1) the new forum must have personal jurisdiction and venue, AND

2) must also show that transfer would serve the convenience of parties and witnesses in the interests of justice 

2. Forum Non Conveniens = common law doctrine




a.  General Principles 

1) Plaintiff’s choice of venue should rarely be disturbed, BUT IF

2) Oppressive to Δ, and out of proportion to plaintiff’s convenience, OR

3) burdensome to the court, THEN

4) Suits may be dismissed.

5) Δ or plaintiff may bring motion

c. Private factors (relevant to convenience of litigants)

1) See p. 205 CB

d. Public factors (relevant to convenience of the forum)

1) See p. 205 CB

e. May be reversed only for a clear abuse of discretion

f. Requires a dismissal, so the statute of limitations is often waived

g. Favorability of the substantive law to the plaintiff in the alternative forum is not a factor in deciding fnc motions


III. Challenging personal jurisdiction

A. Methods of challenge

1. Can show up in court and make a pre-answer motion under FRCP 12b

2. Challenge in the answer

3. Default, and then challenge collaterally

B. Consent to personal jurisdiction

1. Insurance Corp. Of Ireland V. Compagnie De Bauxite

a) By showing up to contest jurisdiction, the party consents to allowing the court to determine jurisdiction.

b) waiver theory = failure to respond timely to a claim of jurisdiction means waiver of a contesting of that claim.  

c) Presumption theory = failure to answer claim of jurisdiction constitutes the presumption that the unanswered claim is valid

2. Carnival Cruise Lines v. Shute 

a) consent in advance--via contract

b) SC says it is a valid clause 

1) cruise lines have special interest in limiting forum 

2) pre-determining the forum contains costs

3) lower costs help the consumer get cheaper tickets.  

3. cognovit clause = Defendant confesses judgment and agrees that without further notice and process, plaintiff may enter judgment against him in court. Upheld under certain circumstances in federal court; almost universally prohibited in state court.

IV. The Requirement of Notice

A. Mimimum constitutional limits (Mullane v. Holland)

1. Notice is adequate when it is reasonably calculated under all the circumstances to apprise interested parties of the pendency of the action.  

2. Must reasonably convey the information and must allow a reasonable amount of time.  

3. Personal service will always suffice.

4. Adequate notice does not require success, only reasonable efforts to serve notice

5. Adequate notice required both in in personam and in rem actions.  

B. FRCP Notice: Rule 4

1. must deliver a summons and a complaint

2. There are different rules for different types of defendants (government, individuals, corporations)

3. Individuals: most reliable method is personal service.  Can also be served by mail, but the Rules call it "Waiver of Service".  The plaintiff mails two copies and asks the def to return one waiving further service.  The Rule provides incentives for def to use waiver of service.  The rule requires def to minimize the costs of service, so def may have to pay for more costly additional services.  If plaintiff does not receive the waiver within a reasonable time (minimum 30 days), then plaintiff must pursue other means of service.  If def uses waiver of service, the def has an extended time to file an answer, as compared to personal service.  

4. Another method of serving process is service on an appointed agent, or by any method approved in the state court of jurisdiction

V. Federal Subject Matter Jurisdiction

1. General Principles

a. Article III Sec. 2 limits the federal judiciary to certain kinds of cases

1) Federal Question: cases arising under the constitution and the laws of the USA

2) Diversity: cases between two citizens of different states

3) certain other types of cases 

b. Federal jurisdiction is usually concurrent with state court jurisdiction

1) Exception: Some matters have original jurisdiction in the federal courts.  See USC 1338  

c. Supreme Court 

1) mostly exercises appellate jurisdiction

2) sometimes has original jurisdiction (see Section 2, clause 2)

3) SC's appellate jurisdiction includes cases arising from fed courts and state courts (see USC 1257).  

4) But SC only has appellate jurisdiction over state courts when there is a federal issue.  

5) State supreme courts are the final arbiters in state law

d. Limits of Federal Subject matter jurisdiction

1) Constitution article III

2) federal statutes (applies to all federal courts except SC)

3) case law interpreting Article III and the statutes

e. Challenge to subject matter jurisdiction can it be raised at any time because it touches on who has the power to make binding decisions--it concerns the court's role.

2. Federal Question Subject Matter Jurisdiction

a. Constitution is outer limit

b. Federal statute limits it further

c. Case law interpreting the statute clarifies the statutory limit

1) Well-pleaded complaint rule/Mottley rule = for a case to arise under federal law, the federal connection must appear on the face of the plaintiff's well-pleaded complaint = a complaint that sets forth all the necessary elements but not anything more.  

2) Declaratory judgment

A) A party can beat the other party to the punch and go to court and seek declaratory judgment that there is no liability.  So, the Act allows the party that would otherwise be a defendant in a coercive suit, to be the plaintiff, and not the defendant, in the action.  

B) How do you apply the Mottley rule in declaratory judgment cases?

C) Must find the true plaintiff and apply the Mottley rule to that party's pleading

3) collateral attack on subject-matter jurisdiction.  Not generally allowed but occasionally OK if intent of congressional statute allowed it

3. Diversity Jurisdiction

a) General Principles

1) Depends on

A) amount in controversy and 

B) citizenship of parties when suit filed, NOT when the cause of action arose.

2) USC 1332 is the diversity statute

A) State citizenship under 1332 requires both US citizenship and be a domiciliary of a state.  

3) Citizenship

A) corporate citizenship is where the corporation is incorporated and where it has its principal place of business.  

B) Person citizenship is where person has a domicile = a fixed permanent home which they have the intention of returning to

C) an unincorporated entity (e.g., a union) has citizenship wherever it has a member

4) rule of complete diversity (Strawbridge v. Curtiss) = all parties on one side of the v must have diversity from all the parties on the other side of the v. 

A) Congress could change this rule b/c the complete-diversity rule is based on the diversity statute, not the constitution

B) For certain statutes, like Interpleader statute (USC 1335), Congress has modified the complete-diversity rule

5) Exception to 1332 (Ankenbrandt v. Richards) = federal courts do not have jurisdiction over family matters even when the diversity criteria is otherwise satisfied.  But here, family matters is narrowly defined  

b) Amount in Controversy Requirement

1) the test of whether the amount in controversy is satisfied is that it must be "to a legal certainty" that the amount fails to meet the standard.  

2) punitive damages claims that are way above the actual damage might lead to disqualification of the claim. 

c) Aggregation of Claims to Meet Amount in Controversy

1) Single pl against single def may aggregate unrelated claims

2) Two or more pls may not aggregate their claims against a single def, if the claims are separate and distinct

3) Compulsory counter-claim: When original claim meets the statutory requirement, any compulsory counterclaim is acceptable

4) Permissive counterclaim: must have an independent jurisdictional basis

4. Supplemental Jurisdiction

a. General Principles

1) Supplementary jurisdiction governed by USC 1367 (a and b)

2) Supplementary jurisdiction concerns claims that arise between existing parties, or existing parties and new parties (cross-claims, counterclaims, and 3rd party claims) that have no independent basis for jurisdiction

3) Constitutional basis for supplemental jurisdiction comes from the phrase, "case or controversy."  The rationale is that as long as the state claim is part of the same federal case or controversy, the federal court has jurisdiction over that state claim

4) Test for whether the state claim is part of the same case or controversy = the claim must arise from "the same common nucleus of operative fact," such that one would normally expect that these claims would be resolved in one proceeding

5) Supplemental jurisdiction is discretionary and may be declined when:

A) The claim raises novel or complex issues of state laws

B) The state claim substantially predominates the suit

C) Retaining jurisdiction would be inappropriate

6) Limitations on Supplemental Jurisdiction

A) In diversity cases, the court does not have supplemental jurisdiction over claims by plaintiffs against persons who are made parties under Rule 14, 19, 20 or 24 IF to do so would be inconsistent with the requirements of USC §1332 (requirement of complete diversity)

B) Permissive counterclaims and crossclaims by definition do not arise from the same transaction as the main case, so the do not qualify for supplemental jurisdiction unless they form an independent basis for subject matter jurisdiction.  

5. Removal—USC 1441

a. General Principles

1) Allows a defendant to remove a case from state court to federal court, BUT ONLY when the case could have originally been brought in a federal court

2) In diversity cases, the defendants cannot remove to federal court if any of the defendants are citizens of the state where the action is brought

3) The removal can only be to the federal court in the district where the state action has been brought—so the normal venue rules do not apply 

4) Removal effects the entire case, not just a federal claim

5) All defs must join in the motion for removal

b. Procedure for Removal—USC 1446

1) Def must file for removal within 30 days of pls pleading

2) Removal is automatically effective and state court loses control

3) If Pl wishes to challenge the removal, the pl must move to remand in federal court, which will decide the issue.  

4) Federal court can remand at any time if it finds it does not have subject matter jurisdiction.

5) For diversity cases, removal is barred one year after commencement of the action

VI. Erie Doctrine—what law should be applied in diversity cases?

1. Basic Erie Doctrine—Substantive Law

a. federal courts should apply the law that would be applied by the courts of the state where the federal court sits

b. rationale

1) federal common law failed to develop (though exists in some exclusively federal-question areas)

2) avoids inequitable administration of the law

3) avoids forum-shopping

c. Determining what state law the federal court should apply

1) Pronouncements from the state’s highest court  are controlling, but when there no holding on point or holding is outdated and therefore not binding – the federal court must decide what the state’s highest court would do if confronted with the same issue

2) Certification: some states, including NY, permit, by statute, questions of law to be “certified” to the highest court in the state for a determination; other states only allow their courts to decide questions actually in controversy before them. Considerations:

A) Time consuming

B) The state court is answering an abstract question removed from the case

3) Abstention: a federal court can suspend its’ inquiry and require a plaintiff to bring the case in state court first if:

A) The state law is unsettled, and

B) Interpretation will have serious public policy considerations for the state

C) Some states will not entertain a case originally brought in federal court

4) Conflicts of laws: The Klaxon rule requires the federal court to apply the “conflict of law” rules of the state where the federal court sits.  Conflicts of law arise when the federal court is sitting in one state and the cause of action arose in another, each with different laws

2. Difficult Erie—Procedural v. Substantive Law in Diversity Cases

a. Historical Development

1) Erie: When considering issue of substantive law( apply state law

2) York: When considering issue of procedural law, and applying the federal procedure law will affect the outcome( apply state law

3) Byrd: When considering issue of procedural law, and applying the federal procedure law will affect the outcome, BUT there are important countervailing federal considerations( apply federal law

4) Byrd: When considering issue of procedural law, and applying the federal procedure law will NOT affect the outcome(apply federal law

b. Current Approach (combining Erie, York, Byrd, and Plumer) to Determine when Federal Law must Yield to State Law

1) Analyze the nature of the state-federal conflict

A) Federal constitution versus State law

1. Constitution wins

B) Federal statute versus State law

1. Test: Does the federal statute concern “an arguably procedural” matter?  If yes ( federal statute wins (Example: Stewart v. Ricoh)

C) Federal rule versus State law

1. Test

A. Is the rule rationally capable of classification as a procedural rule?  Yes( go on

B. Does the  rule “abridge, enlarge, or modify” as substantive right (REA second section)?  Yes( must yield to state law.  No(federal rule wins

C. No Federal Rule has ever been found invalid under the Act

D. But sometimes, the court has applied the FRCP rule very narrowly and held that it did not control

D) Federal judicial practice versus State law

1. Two slightly different tests

A. Plumer: Would following the federal practice lead to forum shopping or inequitable administration of the laws?  Yes( must yield to state law

B. Byrd  (The other test is the Byrd test--a balancing test with three factors 1) the state's interest in its rule (is bound up with state-created rights and obligations; 2) the federal court's interest in its rule--countervailing federal interest; 3) the probability of a different outcome) 

a. is the state practice bound up with the definition of the rights and obligations of the parties?  Yes( state practice wins.  No( go on

b. would the federal practice determine the outcome AND federal interests outweigh state interests? Yes( federal practice wins.  No( go on

c. would the federal practice determine the outcome AND federal interests DO NOT outweigh state interests?  Yes( state practice wins

VII. Pleadings

A. Claims

1. General Principles

a. FRCP 8 requires a mere notice pleading = short notice of a legally cognizable claim. A proper claim:

1) invokes a body of law

2) relates a set of facts that fall within that body of law

b. Key issue is to give the defendant fair notice to defend the case

c. Claims are evaluated by the extent that they can resist 12b challenges

1) Conley: a complaint should not be dismissed unless it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim that would entitle him to relief

2. Why claims fail

a. It fails to properly relate the law to the underlying facts

b. the law does not afford a remedy on the underlying facts

3. Consistency in pleading

a. at common law, the pleading allegations had to be internally consistent, even when the pleader did not have full knowledge of all the facts.  This was difficult, b/c the plaintiff could not plead in the alternative.  

b. Modern FRCP approach: Rule 8e--OK to make alternative or hypothetical allegations.  Because, if your priority is to allow full resolution of the claims, it may be OK to allow contradictory claims

4. Special requirements for specificity in a claim

a. Rule 9b: there is a call for specificity in all averments of fraud or mistake.   But averments of malice, intent, knowledge and other conditions of mind may be asserted generally.  

b. Paradox: fraud claims often feature concealment and require scienter--things that are especially hard to prove without discovery. The defrauder gets off unless the plaintiff already has the facts, while the merely careless defendant has to go to discovery.  Why?  Perhaps b/c every breach of contract or bad business deal can be turned into a fraud claim--b/c the only extra element is a bad intention

c. Civil-Rights cases used to have enhanced pleading requirements in some jurisdictions.  Why?  Because immunity conveys protection that was created to screen out inadequate complaints.  There is a tension between: the notice-pleading requirement, and decision that certain parties are free from discovery in certain instances.

d. Plaintiffs must have some basis for making a claim, and often this can only be obtained in certain cases through discovery. If pl cannot make the claim, it cannot proceed to discovery on that claim.  

e. Schultea v. Wood: cannot require specificity in pleading civil rights cases, but can specially require a reply to an affirmative defense of immunity to show why such immunity should not prevail (such replies are not normally required, and usually only apply to counter-claims)

5. Frivolous Claims: Rule 11 - Attorneys are prohibited from filing pleadings, as well as other court papers, that are frivolous or designed to harass or delay the adversary (objective standard).  Rule 11 requires that the plaintiff have a subjectively reasonable theory under which to bring the suit.  This was to curb possible abuse under Rule 8 (brief complaints).   

a. Non-compliance may result in the imposition of sanctions (at the court’s discretion) against the attorney

b. The attorney is required to make a reasonable inquiry before signing the pleading (bad faith is not required to incur a sanction)

c. Similarly, the attorney is prohibited from later advocating or reaffirming a pleading which he later discovers is not meritorious

d. The allegations have evidentiary support or an allegation for which there is a lack of present evidence (relying on discovery) must be so identified in the pleading

e. Safe harbor – grants 21 days from filing and service of a Rule 11 motion to correct or withdraw the offending material

6. Commencement of the Action: The action commences with the filing of the complaint with the court.  Rule 3 establishes a reference point for other procedural time requirements and not for tolling the statute of limitations

7. Elements of a Claim: Rule 8(a)

a. Jurisdiction – a short and plain statement of the grounds upon which the court’s jurisdiction depends (must state the defining elements of diversity, federal question, etc.)

b. Statement of claim – a short and plain statement of fact showing that the plaintiff is entitled to relief

c. Relief – a demand for judgment for the relief which the pleader seeks (prayer for money damages, injunctive relief or a declaratory judgment)

8. Allocation of the Burdens

a. Types of burdens

1) burden of pleading

2) burden of production

3) burden of persuasion

b. burden of pleading: substantive law spells out the conditions to establish and win a claim.  The issue is to decide whether an element is part of the complaint or of the defense

1) Ways of determining who has the burden of pleading

A) Statututory interpretation

B) precedent

C) substantive policy arguments--defamation cases place burden on Pl b/c there is a strong interest in freedom of speech

D) fairness--who has better access to information pertinent to carrying the burden of a particular element

c. burden of production = who must come forward with evidence

d. burden of persuasion = the level of certainty required to establish the claim

e. These burdens usually run together, but not always.  

9. Answers

a. Types of answers

1) answer to a claim

2) answer to a cross-claim

3) answer to a third-party claim

b. Possible answers

1) do nothing

2) file a pre-answer motion  = a request to the court for an order. 

3) file an answer (a responsive pleading) 

c. Generally, a party has to file an pre-answer or answer in 20 days, but can vary by nature of service and type of party/defendant.  

d. If the party doesn't file a pre-answer motion, then party must file an answer.  

e. Rule 12 motions

1) All of the 12b and 12e and 12f motions challenge the procedural posture of the plaintiff’s case, except 12b6, which challenges the substantive merits of the plaintiff’s case

2) Four of the 12b defenses must be raised in the party/defendant’s initial response (pre-answer or answer), or they are waived forever.

A) Challenges to personal jurisdiction

B) Challenges to venue

C) Challenges to form of process

D) Challenges to method of service of process

3) Rules 12b,e,f governs answers to pleadings, including a claim, counterclaim, cross-claim, or 3rd party claim.  

f. A notice of removal does not constitute a pre-answer motion or an answer

10. Pre-Answer Motions

a. A motion is an application to the court for an order (Rule 7) and must state with particularity the grounds upon which it relies

b. All motions must be made in writing, except during the trial.

c. A defendant who chooses to file a pre-answer motion (or, if not filing a pre-answer, than in the answer), must include all of the 12b and 12e defenses that the defendant had available at the time of filing the pre-answer motion (or, if not filing a pre-answer, then in the answer).  Those 12b defenses available but not included in the pre-answer motion (or, if not filing a pre-answer, then in the answer) are waived and cannot be raised further (not even in the answer).  

1) Exceptions

A) 12b6 can be raised at any time 

B) 12b7 (failure to join essential party)can be raised at any time

C) Challenges to subject matter jurisdiction can be raised at any time

d. The defendant can make only one pre-answer motion.   

e. All the motions available in Rule 12 are directed to the pleadings and must be decided only in reference to the pleadings (except 12b6 motions that are converted into summary judgment motions)

f. Of the 12b motions, all can be made in an answer except for 12e, which asks for a more definite statement before filing an answer

g. Often, motions must be accompanied by a notice of motion and a memorandum of law

h. Under Rule 6, you must give adversary 5 days notice of motion, and also speak with the court clerk to set a date for a hearing on the motion

i. Motion to strike.  Because pleadings are not often read to the jury, this is a rarely used motion, but it sometimes happens.  More often this motion is used to strike an insufficient defense--this is like a motion for summary judgment but aimed against the defendant.

11. The Rule 12b6 Motion in Detail

a. How the court analyzes the motion

1) First, the court assumes all the facts alleged in the complaint are true

2) Second, the court asks, does the complaint state a claim for which the court might grant relief?  Specifically, does the pleading allege all the elements of a legally cognizable claim?

b. Dismissal under 12b6 is a drastic measure.  The court must allow the complainant at least one further attempt to plead a proper claim

12. Responsive Pleadings (Answers)—Rule 8

a. The defendant makes a short and plain statement of his defenses to each claim and admit or deny the averments upon which the plaintiff relies

1) Applicable to the plaintiff’s answer to a counterclaim as well

2) Denials must fairly meet the substance of the averments denied (Zielinski v. Philadelphia piers, Inc.)

b. Alternative pleading – defense claims may be pleaded in the alternative even if they are incompatible

c. Denials [Rule 8(b)] –A denial must fairly meet the substance of the averments denied (designed to prevent technical statements)

d. The defendant must admit, deny or assert lack of knowledge:

1) General Denial – defendant intends in good faith to contest all of the plaintiff'’ allegations, including jurisdictional grounds

A) If pleader only intends to deny part, then he must specify the portion that is true and material and deny the remainder

2) Specific Denial – A denial of all the allegations of a specific paragraph or averment

3) Qualified Denial – A denial of a particular portion of a particular allegation

4) Denial of Knowledge or Information – The defendant, in good faith, does not have knowledge or information sufficient to form a belief as to the truth of the plaintiff’s complaint

5) Denial based upon information and belief (judge made extrapolation of Rule 11) – The defendant does not have any first hand knowledge but has enough information to believe in good faith that the complaint is false

e. Rule 8(d) - Averments in the complaint are admitted when not denied (except amount of damage)

f. Rule 8(c) – lists 19 affirmative defenses and includes “any other matter constituting an avoidance or affirmative defense” that must be pleaded

1) Any new matter or issue not embraced by the complaint (facts peculiarly within the defendant’s knowledge), should be pleaded as an affirmative defense

2) Determining the burden of proof for an affirmative defense, is probably substantive under Erie

3) Adversarial surprise is prohibited – affirmative defenses must be pled in order to raise later at trial

4) NY Rule – requires pleading all matters which if not pleaded would be likely to take the adverse party by surprise or raise issues of fact not appearing on the prior pleading

5) Act of God – courts are split whether it is an affirmative defense or a denial

g. Rule 11(b) – the defendant must admit an allegation actually known to be true, even if the plaintiff cannot prove it

1) The defendant can deny an allegation if he does not know for sure

2) No requirement to give credit to the testimony of another without information sufficient to form a belief

3) No obligation to update your answer in light of new information

h. The answer must be served within 20 days after the service of the complaint, except:

1) Defendant served outside the state pursuant to the state long arm statute, then that state time period will apply [Rule 4(k)(1)(A)]

2) Defendant’s Rule 12 motion is denied – 10 days from denial to answer

3) Defendant waives formal service of the summons – defendant entitled to 60 days [Rule 12(a)(1)(B)]

13. Replies--Governed by Rule 7 and 8

a. General Principles

1) A reply is required if an answer contains a claim specifically identified as a "counter-claim."  

2) The ordinary rule is that no reply is necessary unless there is a counter-claim

3) it is assumed that there is a denial of any allegations or claims in the reply

4) Schultea carved out a small exception: if the answer contains an immunity defense, the court may require a reply to explain why the immunity does not apply.  

14. Amending Pleadings—Rule 15

a. a party can amend once before a responsive pleading is served or within 20 days of service if no responsive pleading is required

b. After a responsive pleading has been served, a party may amend a pleading only by leave of court or consent of the adverse party.  This amending shall be liberally granted when justice so requires.  

c. Rationale for allowing amending: because of the early stage of pleadings and the later discovery process, it may easily occur that things are not as anticipated or that new information changes the situation

d. The earlier the seeking of the amendment, the easier it will be granted. As time goes by, the court increasingly takes a balancing approach b/c a change is more likely to be prejudicial to the other party.

e. Possible reasons to deny a request to amend a pleading

1) Undue delay

2) Bad faith

3) Dilatory motive

4) Repeated failure to cure deficiencies in past amendments

5) Undue prejudice to the opposing party

6) Futility of the amendment

f. Under Rule 15b, pleadings can be changed even in the midst of trial.  

g. Beeck v. Aquaslide N Dive: The court applies Rule 15a and freely grants leave to amend when "justice so requires." But, the passage of time makes the evidence and claim harder to find and prove.  Further, the pl has now lost the chance to sue other defendants (such as the host and the residence where the slide was erected).  

15. Relation Back Doctrine--Rule 15c

a. Definition: Governs when a proposed amending of the pleading is deemed to originate temporally with the date of the original pleading.  When the date of the amended pleading is such that the newly added claims, if instituted on that date, would be barred by the statute of limitations, the relation-back doctrine can save those newly added claims. 

b. When is relation-back for an amended pleading allowed?  When the newly added claim in the amended pleading arises out of the same conduct, transaction, or occurrence as the original claim.

c. Why allow relating back?  The theory is that the filing of the original complaint has given adequate notice to the defendant of claims generally related to that transaction.  

d. Strategy: if you plead too specifically, you preclude later, more general, claims.  But if you start generally, this puts def on notice generally, and you can later add more specific claims.  

e. Rule 15c3 allows changing of the party named

VIII. Discovery

A. General Principles

1. The bare-notice pleading is balanced by the broad discovery phase

2. The court has a very limited supervisory role of the discovery process

3. Scope of discovery: Discovery is investigative not final.  So, even inadmissible material is subject to discovery if it is reasonably calculated to lead to discovery of admissible evidence.  FRE define relevance as any evidence that makes it more or less likely that a claim at issue is true or false than without that evidence.  

4. Basic test of relevance is whether the information is relevant to the claim or defense asserted in the pleadings 

5. Limitations on discovery can be imposed by the court

a) if an excessive invasion of privacy, excessively burdensome, excessively expensive

b) work product protection (except on showing of exceptional circumstances)

c) non-testifying experts (except on showing of exceptional circumstances)

6. Limitations can be imposed by law

a) Privileges

7. Even without formal discovery, it is possible to gather a great deal of information.  Witnesses are often willing to discuss without court compulsion (and the other attorney is not present).  

B. Spontaneous Discovery—Rule 26a

1. Definition: Under Rule 26a, parties must spontaneously disclose some basic information, except for some narrow exceptional-type cases (26a1e)

2. Types of material subject to spontaneous discovery

a. Name and addresses of persons with relevant information

b. Copies or descriptions of relevant documents and tangible evidence

c. Computations of damages with supporting documentation

d. Copies of insurance contracts

3. There is also a second unilateral disclosure of information (26a2) that concerns exhibits, expert testimony, etc.  

4. Note that the required disclosure pertains only to information "in support" of the party's claims or defenses (not information that hurts the claim or defense).  

5. Note that there is an exception for information that is used strictly for impeachment--to discredit a witness.  

C. Court’s role in discovery

1. General Principle: FRCP creates a process of discovery that is almost entirely litigant-driven.  The court intervenes only to resolve disputes. 

2. The court has a very limited supervisory role of the discovery process.

a) Primary role is an initial discovery conference.  

b) Three additional ways the court might become involved

1) court might grant a motion to compel discovery from an uncooperative witness

2) party may seek sanctions for improper responses or conduct during discovery

3) party may want the court to impose restrictions on the other side's discovery (Rule 26c)--a protective order 

3. District courts are almost always the final arbiters of discovery matters, b/c these matters rarely take the form of final judgments.  On an appeal from final judgment, the issue could be reviewed, but, practically speaking, this rarely happens b/c of the intervening time and events.  

D. The six types of discovery:

1. disclosure--Rule 26a, each party must initially and automatically disclose certain information

2. depositions (oral or written).  No judge present but similar to examination in court.

3. Written interrogatories: questions posed in writing and calling for written answers.

4. Inspection of documents and other tangible items.

5. Physical and mental examination of parties (Rule 35) but only for good cause and upon motion.

6. Requests for admissions--getting the other side to make some admissions.

E. Advantages and Disadvantages of Expansive Discovery

1. Advantages

a) can win even if don't initially possess some or any of the relevant information.

2. Disadvantages

a) cost: it is time-consuming and expensive 

F. Relevance 

1. Relevance is tied to the substantive law.  

2. "Irrelevant" means that substantive law denies the significance of the sought-for information.  For example, in breach of contract, the motive is irrelevant.  

G. Privilege

1. Even if the material is relevant, privilege protects that material from disclosure

2. Privilege is the expression of a social judgment that certain relationships and communications are worth shielding from judicial scrutiny.  

3. Rule 26 a1d requires disclosure of any insurance policies.  This is a policy judgment that the presence of insurance will have a powerful effect on the legislation and may lead to settlements.

4. Self-incrimination privilege is rarely invoked in civil cases because the def can still be called to testify and must invoke the privilege in the courtroom.  This does not look good for the def.  

5. Notable privileges

a) attorney-client

b) doctor-patient

H. Method of Assessing Discoverability: 

1. Questions to ask in determining if material is discoverable: 

a) Relevant?

b) Privileged?

c) Waived?

I. Timing of Discovery

1. The timing of initial disclosure is complex: it is keyed to interaction of Rule 26 and Rule 16.  

2. Essentially, it is tied to the scheduling of the first pre-trial conference--usually at least 21 days before the conference.  

J. Supplementation of Disclosures and Responses—Rule 26e

1. A party must supplement a disclosure or response if that party later learns that the disclosure or response was incorrect or incomplete

2. Exception: if corrected or full information has been made available to the other party in some other way, such supplementation is not necessary

K. Discovery and Privacy: disclosures and protective orders.

1. Discovery is inherently at odds with privacy.

2. The burden is on the person seeking the protective order to establish the need for it.  

3. A lot of confidential things are not protected from disclosure in discovery proceedings--like the Coca-Cola formula.  The court may respond by issuing a protective order limiting dissemination.

L. Written Interrogatories (governed by Rule 33):

1. can be served only on parties

2. must be answered within 30 days

3. They can be burdensome, so there is a limit of 25 questions, without leave of court.  

4. the party can also just turn over the records and give them to the other party to figure out 

5. written interrogatories often elicit evasive answers

6. written interrogatories are useful for probing the other side's legal strategy b/c the questions can permissibly pose hypotheticals. 

7. Disadvantages: 

a) no follow-up questions

b) the elicited answers may be evasive or technically diversionary.

8. Although judicial supervision is technically available, judges don't like to do so.

M. Depositions (Rule 30 and 32):

1. sworn testimony given outside of court

2. both parties and witnesses can be deposed

3. all attorneys are entitled to attend and question the witness.

4. each party is limited to taking ten depositions w/o leave of court, no deposition can last more than 7 hours, w/o leave of court, and no person can be deposed more than once without leave of court

5. Unlike interrogatories, "I don't know" is an acceptable answer.  Deponent has no obligation to prepare or to get answers after the deposition.  

6. Depositions initiated by notice to all the parties, with indication of time and place, etc.  

7. If seeking to depose a non-party witness who resists, you must issue a subpoena to compel the attendance of the witness.  A subpoena can be issued by an attorney without judicial order or intervention.  

8. Under Rule 45b, the attorney must serve the subpoena--which carries its own requirements.  The subpoena must be served in person and from a court that has jurisdiction over the witness, and at a place that is within 100 miles of the deponent.  It can be problematic to serve subpoenas on foreign nationals.

9. Both party and non-party deponents may be asked to bring documents.  

10. Depositions are similar to court testimony, but 

a) there is no judge present to resolve disputes, and the attorneys must work out differences or go to the judge for resolution.  

b) Attorneys are not allowed to instruct a deponent not to answer, except under narrow circumstances.  Normally, the attorney will object on the record, and then the deponent will answer.  The answer may not be admissible in evidence at trial in any event.  

11. The grounds for instructing a deponent not to answer are limited: 

a) privilege

b) court-imposed limitation

c) to make a motion.

N. Production and Inspection of Documents and Things (Rules 34 and 35).

1. Documents must be produced as they are kept in the usual course of business.  

2. Non parties can be served subpoena duces tecum to obtain documents therefrom.

3. It is important to be precise in your document request.  If under-inclusive, the other party will withhold.  If over-inclusive, will be buried in a flood of irrelevant documents.  

4. Document discovery is often the backbone of discovery.  

O. mental and physical examinations (Rule 35) 

1. But b/c they are so intrusive, they are limited

a) only parties and not witnesses may be examined

b) they require order for good cause shown.

P. Requests for Admissions (Rule 36):

1. Like contention interrogatories, these can be used to try to ascertain the other side's legal and factual strategies

2. The request asks the other side to admit or deny various assertions.

3. These requests look a lot like pleadings but are phrased as questions.

4. Any admission relieves the other side of producing evidence to establish the point.  

5. A failure to respond to an admission request, is deemed an admission.  

6. Any matter admitted is deemed to be established for the purposes of that proceeding only.  This may be better than having the point established at trial, where it can be used in other proceedings. 

7. There is also a financial penalty for failing to admit--you may have to pay the costs expended by the other side to establish the truth.  

Q. Work-Product Protection—Rule 26b3

1. Hickman v. Taylor: The SC created a work-product exception in this case. Rule 26b3 expands Hickman v. Taylor b/c it extends the protection to agents of the attorney.

2. Information per se is usually discoverable.  Asking which witnesses were interviewed begins to intrude on the adversary's thought process. 

3. It is not really a privilege: the specified material is ordinarily not discoverable but is discoverable with a showing of substantial need.  

4. Analyzing Rule 26b3:

a) if otherwise discoverable (relevant, unprivileged, unprotected)

b) and not covered by 26b4

c) and prepared in anticipation of litigation

d) Then, the material is not subject to discovery 

e) Exceptions:

1) discoverer has

A) substantial need, and 

B) no reasonably available substitute.  

2) Even then, the lawyer's mental impressions will be protected.  

f) In "anticipation of litigation" can be tricky. Ordinarily, the rule is that anything prepared prior to the filing of the complaint is discoverable.  

IX. Judicial Management—Rule 16

A. There are two stages to pre-trial management:

1. Pre-trial conference – primarily for scheduling and planning

2. Final conference – used to define the issues and map out the trial

B. Purpose of the conference:

1. Primarily a device for encouraging settlement

2. Some judges use to facilitate the trial (formulate issues, identify witnesses, keep trial moving, etc.)

C. Scheduling order [Rule 16(b)] – issued by judge within 120 days of the filing of the complaint

1. Sets time limits for joinder, amendment of pleadings, motions, and completion of discovery

D. Final Pre-trial order – establishes the disputed issues of fact and law, the agreed upon issues of fact and law, evidence and motions

1. Order is binding for the remainder of the trial

2. Final order may only be amended by the court to prevent manifest injustice

E. Sanctions [Rule 16(f)] – The judge may impose any “just” sanctions against a party provided:

1. The party fails to participate in a pre-trial conference, or

2. Fails to participate in good faith, or

3. Fails to comply with the scheduling or a pre-trial order

F. Rule 16(f) authorizes the judge to impose the sanctions that are available under Rule 37(b)(2)(B) [pertains to failure to comply with discovery]

1. Striking of claims or defenses

2. Barring the submission of matters into evidence

3. Dismissal of the action

4. Contempt citation

5. Information requested is presumed to be most favorable to the party requesting

X. Summary Judgment—Rule 56

A. Definition

1. Summary judgment is granted when there is no factual dispute and the moving party is entitled to a judgment as a matter of law based on the undisputed facts. 

2. Summary judgment is reserved for situations where the facts can be ascertained with enough certainty that the court can be confident that a trial will not lead to a different factual pattern

B. Method of Analysis

1. first, are the material facts in dispute?  If there is no genuine issue of fact, then

2. second, "do the facts state a claim that is entitled to judgment as a matter of law?"

C. General Principles

1. Summary judgment is the primary device for screening out insubstantial claims (as detailed pleadings where in the past).  

2. The purpose of summary judgment is to avoid a trial when there is no material issue of fact.  

3. summary judgment can be used to dismiss some or all of the issues.  

4. Summary judgment has inherent and significant limits—it cuts off trial, often the preferred method of conflict resolution.  

5. Either party can win a case via summary judgment  

6. The standard for summary judgment is essentially the same as for judgment as a matter of law--no rational jury standard.

D. 12b6 versus summary judgment

1. Rule 12 dismissal is based on the pleadings alone--not often is there enough to allow this.  In a 12b6 motion, the question is: would these facts, if true, state a claim?  

E. Procedure of Summary judgment

1. The movant submits evidence, affidavits, etc. to show that there is no genuine issue of fact.  

2. If this passes prima facie scrutiny, then the other side must come forward with evidence to show that there is a claim grounded in facts.  

3. the procedure to request summary judgment is detailed, because it is potentially final.  There must be a level of thoroughness that makes it likely that a trial would arrive at the same result as the resolution of the summary judgment motion.  

4. Summary judgment motions consider only admissible evidence in rendering judgment.    But, the form of the evidence may be different for summary judgment motions than for trial.  Depositions are allowed for SJ, but are often not sufficient for trial, where cross-examination is required.  

5. The party resisting summary judgment is not required to make an evidentiary showing unless the moving party demonstrates the lack of a triable issue

a. The non-moving party gets the benefit of the doubt and the material in question is construed in a light most favorable to the party opposing the motion

6. The party resisting summary judgment may also submit materials which must meet the same standard as the moving party. If the moving party shows that there is no material issue for trial, the resisting party:

a. Cannot avoid summary judgment by merely repeating the allegations or denials contained in his pleadings

b. Must “set forth specific facts showing that there is a genuine issue for trial (through affidavits, etc.)

F. Burden in summary judgment

1. The burden is on the moving party to make a prima facie case.  

2. Because the burden of persuasion is with the plaintiff, SJ is rarely granted for the plaintiff, who must prove each and every element.  

3. The def, however, must only show the absence of one necessary element in the claim to win--so it is easier for the def to obtain SJ.   

4. Prior to Celotex, there was a heavy burden on the def moving for SJ, who was required to negate every possible basis for the other party's recovery, w/o regard to where the burden for establishing such proof would rest at trial.  

5. Impact of Celotex: it aligned the burdens in SJ with those that are present at trial.  At trial and in SJ, plaintiff has burden of production on critical issue,  The net effect is to make it easier for defs to obtain summary judgment.  

6. After Celotex, pls might have to be more diligent in discovery b/c they have the burden of production on every (non-defense) element to avoid summary judgment  

XI. Right to a Jury Trial

A. General Principles

1. The ultimate presence of a jury drives the need to lock in the important variables for presentation to the jury

2. There are rules of evidence because there are juries--presumably, a judge would not need the protection of evidence rules to prevent bias

3. Even though most cases are not resolved by a jury, the whole system has been set up for such, so it exerts tremendous influence even on non-jury resolutions of cases. 

B. Constitutional Right to a Jury Trial

1. The 7th amendment guarantees a right to a jury trial in some civil cases

C. Historical Basis for a Jury Trial

1. Legal claims were tried before a jury.  These include: money damages sought (breach of contract, torts, etc.), to recover value in conversion, replevin, trespass, rent action, ejectment, etc.

2. Equitable claims were tried before a judge.  These include: specific performance, contract reformation or recission, injunction, etc.

3. Note: The historically accurate test was to look at the action (breach; specific performance, etc.), not the issue (the body of law). 

D. Current Basis for a Federal Jury Trial—Rule 38 & 7th amendment

1. Determine whether the action is historically an equitable or a legal claim, AND

2. determine whether the sought remedy is legal or equitable in nature (the distinction between damages and specific performance is only a rough guide). 

3. Note: most state courts use the same test (1791 or when the state constitutional provision was first adopted).

4. Exception: Markman v. Westview Instruments: The case is notable b/c it applies a functional instead of an historical test.  It holds that judges are better qualified for the particular task.  Unclear whether SC will pick up on this functional test.

5. FRCP 38b: must demand jury in writing within 10 days of service of the last pleading, or the right is waived.  

E. What if a claim contains both types of claims or there is a common issue in the equitable and the legal claim (Beacon Theatres)?  

1. If a suit contains both legal and equitable claims arising under separate issues of fact that are particular to each claim, then the judge decides the equitable issues and the jury will decide the legal issues
2. Whenever possible, the first trier of a common issue should be the jury to preserve the jury-trial right. 

3. The trier who goes first will bind the second trier on the common issue.  

F. declaratory judgment

1. The SC has held that declaratory judgment is neither equitable nor legal

2. An analysis of the underlying case indicates what would have been the underlying claim and remedy. 

G. Right to a Jury and Administrative Adjudication

1. The courts have held that administrative adjudication does NOT violate the 7th amendment right to a jury trial.  

2. a governmental agency can seek damages from a private party w/o jury trial, while two private parties squabbling with each other will get a jury trial.  Ironic, b/c the right to jury trial stems from an effort to limit governmental power.  

XII. Trial

A. Decision-making Process

1. Rational inference – judgments will be based only on inferences that one can rationally draw from the evidence presented at trial

a) The plaintiff has the burden of presenting evidence that it is more likely than not that the defendant is liable (one possibility of an occurrence equally likely to another is insufficient)

2. Bare statistical evidence is insufficient to allow a case to go to the jury

a) Exception: courts have allowed statistical evidence in environmental impact and product liability cases, where the nature of the evidence is such that the only available evidence is statistical

3. Most cases are decided without jury involvement:

a) Settlement

b) Judgment

c) Bench trial

B. Procedural Control Of Proof

1. Issues of fact are decided by the trier of fact, usually a jury; issues of law are decided by the judge

2. The burden of proof in a civil case consists of the burden of production and the burden of persuasion

3. Burden of production – requires a party to find and present evidence from which a rational trier of fact could conclude some proposition of material fact

a) The party has produced enough evidence to send the issue to the jury

b) Enforced through summary judgment or directed verdict.

4. Burden of persuasion – The extent to which the trier of fact must be convinced of some proposition in order to render a verdict for the party who bears it (the quantity and quality of the evidence necessary to prevail)

a) Proof beyond a reasonable doubt (criminal cases)

b) By clear and convincing evidence (special circumstances such as fraud, wills, etc the courts or a statute may impose this standard which lies somewhere between the other two)

c) By a preponderance of the evidence (most civil cases) In preponderance cases, the burden of persuasion will often not decide the case--it only does so when the evidence is 50-50. The defendant has the burden of proof when asserting affirmative defenses and contributory negligence

5. The credibility of witnesses is a question of fact for the jury and cannot be considered in the decision to award a directed verdict.

6. Rule 51 – the parties can file requests regarding the nature of the law to be instructed to the jury

a) A party cannot object to the instructions once the jury has retired

7. Rule 49 – specific inquiries made to the jury:

a. General verdict – jury applies the burden of proof to the claim

b. Special verdict – the judge enters the verdict based upon a series of questions asked to the jury

c. General verdict accompanied by answers to interrogatories – the court can ask the jury to answer specific questions along with the verdict in order to determine the jury’s rationale (inconsistencies may indicate an error)

C. Judgments As A Matter Of Law

1. Judgments as a matter of law take the case away from the jury and decide the outcome as a matter of law

2. Directed verdict: The plaintiff has failed to meet the burden of production and no rational jury could find for the plaintiff based upon the evidence for that issue [Rule 50(a)]

3. Rule 50(a)(1) – a party may make a motion for a judgment as a matter of law once the opposing party has been fully heard, or, after the close of evidence at any time prior to submission to the jury

4. To preserve the right to renew the motion after the verdict, the motion must be made again at the close of all evidence.  The reason is that making the motion with its underlying basis at that time alerts the court and the opposing party about defects in the case while there is still time to offer evidence and cure the defect.  

a) A post judgment motion (after jury verdict) will only be permitted if the party preserved the right by filing a motion at the close of evidence about the same issue that is underlying the motion that is offered post-verdict.  

5. A directed verdict overturned on appeal necessitates a new trial

a) A judge may reserve a decision on the motion, wait until the jury verdict and then issue a j.n.o.v. if necessary (thus precluding the necessity for a new trial after appeal)

6. Judgment notwithstanding the verdict (j.n.o.v.) – The verdict was insupportable because there was no evidence from which a rational person could have found for the party who won the verdict

a) j.n.o.v is a renewed motion and as such must have been preserved at the close of evidence

b) Results in an immediate judgment

7. Judgment as a matter of law cannot be granted sua sponte

8. The federal standard for judgment as a matter of law requires the judge to consider the nonmoving party’s evidence in its most favorable light but also to consider any evidence put forward by the moving party that is not impeached or contradicted.   

D. New Trial

1. Rule 59 – a new trial may be granted on the judge’s own initiative or upon motion of the parties made within 10 days of the date of the judgment (standards for granting a new trial are based upon common law rules); grounds for a new trial include:

a) Flawed procedures

b) Flawed verdicts

2. Flawed procedures: process leading to the verdict is flawed

a) The judge can order a new trial to cure an error such as a ruling on evidence, improper jury instruction, juror misconduct, etc. (usually requires a timely objection)

b) The standard of appellate review for questions of law is de novo review.

3. Flawed verdicts – In the opinion of the court, the verdict is clearly erroneous as against the clear weight of the evidence, or will result in a miscarriage of justice, even though there may be substantial evidence that would prevent the direction of a verdict

a) The judge is substituting his own judgment for that of the jury on matters of credibility of witnesses and/or weight of the evidence

b) Clear to the court that the jury has acted under some mistake or from an improper motive

c) A new trial may be granted even if there is substantial evidence to support the verdict (excessive verdict, against weight of evidence), but a j.n.o.v. may not be granted under such circumstances

d) The standard of appellate review is very high—abuse of discretion or more

13th juror-----------------new trial-----------------directed verdict

4. The grant of a new trial is not a final judgment and may not be appealed until the resolution of the second case

5. A court may grant a partial new trial

6. Conditional rulings – a motion for a judgment as a matter of law may be joined with one for a new trial [Rule 50(b)]

a) If the judgment as a matter of law motion is granted, the court must rule conditionally on the motion for a new trial (in the event that the judgment as a matter of law is reversed on appeal)

7. There are four possible combinations of grants and denials of judgment as a matter of law and new trial

a) Denial of both motions (final judgment)

b) Denial of judgment as a matter of law and granting of a new trial (not a final judgment)

c) Grant the judgment as a matter of law and conditional denial of a new trial (final judgment)

d) Grant the judgment as a matter of law and conditional grant of a new trial (final judgment)

8. Conditional new trials limited to the appraisal of damages

a) Verdict is inappropriate by law – verdict is fixed or damages are liquidated

b) Damages are out of line and excessive as a matter of discretion

9. Remittitur – The court conditionally orders a new trial unless the plaintiff agrees to a reduction of the damages to a specified amount

a) Application – courts have proposed two tests:

1) “Shock the conscience” test, or

2) “passion, bias, or prejudice” test

b) Methods by which the courts will determine the appropriate amount of damages:

1) Award the highest amount the jury could award, or

2) Award a reasonable amount

3) Award the lowest reasonable amount

c) Once accepted by the plaintiff, the remittitur order cannot be appealed

10. Additur – The court conditionally orders a new trial unless the defendant consents to a raising of the damages

a) The Supreme Court has held that additur is unconstitutional since it violates the 7th Amendment

b) Some state courts continue to permit additur

11. Rule 60(b) grants relief from judgment in the following situations and can be granted sua sponte:

a) Clerical mistake either by the courts own initiative at any time or by motion of a party within a reasonable time, not to exceed one year

b) Newly discovered material evidence, provided the movant demonstrates he was reasonably diligent before and during the trial

c) In cases of fraud

E. Judgment as a matter of law versus New Trial

a) Directed verdict:

1) focuses on adequacy of the evidence

2) replaces jury's verdict with judge's judgment

3) results in final judgment

4) requires motion by parties

b) New Trial:

1) evidentiary adequacy or process

2) sends case to new jury

3) no final judgment

4) motion by parties or on court's initiative

XIII. Claim Preclusion

A. Definition: Claim preclusion = a final judgment on the merits prevents the same parties or their privies from seeking to recover again on the same claim.  

B. Required elements to establish claim preclusion

1. existing valid final judgment on the merits

2. between the same parties or sometimes between people who are so closely related to the parties as to be called privies

3. the same cause of action or claim

C. Two kinds of claim preclusion: 

1. merger = a final judgment on a claim extinguishes that claim and it merges into the judgment and 

2. bar = when a party suffers a judgment against it, the claim is extinct and the party is barred from bringing a suit on the same claim

D. Effect of not asserting a claim in the first action (Frier v. City of Vandalia)

1. A key element is whether pl had a choice about whether he could file the second case at the time he chose to file the first.  If he could, he may be held to his first choice of suit.  

2. Under FRCP, compulsory counter-claims (those that arise out of the same transaction) must be asserted in the first suit or they are lost.  

3. NY has no compulsory counter-claim rule. 

4. Corollary to transactional rule is that if a party could not have brought the second claim in the first action, then cannot be precluded now

5. Exception: Martino v. McDonald's System: Ordinarily, in the absence of a compulsory counterclaim rule, there is no preclusion for failing to assert a counterclaim.  But, there is an exception when there has been reliance on the first action and undoing it would change a judicial decision.  But, if the first and second claim would not result in an inherent inconsistency of results, then the second claim is not precluded. In effect: common-law compulsory counterclaim.  

E. Two competing theories of claim preclusion

1. FRCP Transactional rule = all claims arising out of the same transaction or occurrence is precluded from relitigation.  Most states that have adopted FRCP follow the transactional approach.

2. narrower "same evidence" or "primary right" rule of claim preclusion.  Code-pleading states tend to follow the same-evidence approach. 

3. The effect of a broad preclusion rule (like the transaction is that the drafting of a complaint must be broad--must get all the claims in at once.  

F. Rationale for claim preclusion: 

1. repose of the sued party

2. conservation of judicial resources

3. respect for a court's decision

4. protects those who have come to rely on the resolution of the first claim.  

G. Types of splitting of a cause of action

1. different theories in separate suits

2. arithmetic splitting of damages

3. splitting of remedies.

H. What parties are precluded in claim preclusion?  

1. General rule: cannot preclude a claim for someone who was not a party to the first suit.  This would be depriving that person of due process. 

2. Exception: if the two parties are privies (are the legal interests of A and B so close that it merits a finding of privity)Examples: trustee-beneficiary; successors to a property interest.

3. As a rule, spouses are not in privity for claim preclusion.  

4. Virtual representation

I. What constitutes a final judgment on the merits?  

1. The FRCP generally defines this in Rule 41b.  

2. A dismissal as a sanction though not on the merits, it is preclusive b/c the sanction would otherwise have no effect.  

3. 12b6 granted for technical reasons may not be on the merits), but if there is no real claim, the 12b6 dismissal may be on the merits).  

J. The preclusive effect is more complicated in federal diversity cases (Semtek v. Lockheed (see supplement p. 381 and p.417)

1. If the first result was one to which the trial court did not give preclusive effect, then it does not have preclusive effect in future cases.  

K. Preclusive effect of a ruling made without proper subject matter jurisdiction (Gargallo v. Merrill Lynch)

1. The rule: even if the state court does not have proper subject matter jurisdiction, if its law forbade a second claim, then its holding has a preclusive effect, and the federal court will uphold it under full faith and credit.   

L. Preclusive effect of civil and criminal claims

1. Depends whether the first result was based on a higher or lower burden of persuasion than that available in the second court.  

XIV. Issue Preclusion (collateral estoppel)

A. Definition

1. Issue preclusion (collateral estoppel) - precludes the re-litigation on the same issues actually litigated and determined in the first action regardless of whether or not the current suit is based upon the same claim or cause of action

a) A party that attempts to re-litigate such an issue will be collaterally estopped

b) A defendant does not forfeit any defenses by not raising them in the first trial as would be the case with compulsory counterclaims

B. Required elements to establish issue preclusion

1. same issue in both cases

2. issue actually litigated and determined in original case

3. a valid and final judgment on the issue in the original case

4. determination of the issue was essential to the judgment in original case

C. Determination of the issue was essential to the judgment in original case Illinois Central Gulf RR v. Parks)

1. When there are multiple possible issue bases for the general finding in the original first case (e.g., contributory negligence; no damages, etc.), it is not possible to give preclusive effect to any individual issue in that case.  

2. In a bench trial, the basis of the finding would be clear, as it might be in a special jury verdict or one with interrogatories.  

3. When a judgment rests on several grounds are both grounds precluded?  

a) In the RS1st, all decided issues were preclusive

b) In the RS2nd, neither decided issue was preclusive.  Why?  Because two alternative grounds reduces the incentive for appeal, even when there is good chance of success. 

4. The predominant view, however, is that of the RS1st.  

D. Determining the sameness of the  issue in both cases 

1. It is both a matter of substance (law and fact situation) and of procedure (burdens of proof, nature of discovery, what is at stake).  

2. If the procedures are very different between the first and the second suit, then it is unlikely that there is a preclusive effect from the first suit.  The findings of the first suit, however, could be used as evidence.  

E. A valid and final judgment on the issue in the original case

1. admissions or stipulations in discovery have no preclusive effect.  

F. mutuality issue: 

1. Originally, there was a mutuality doctrine

a) issue preclusion could only occur when both parties were involved in the determination that is being considered as having preclusive effect, as a matter of fairness.  

b) Most states have now abandoned the mutuality doctrine.  

2. In Bernhard v. Bank of America, Judge Traynor over-turned the mutuality doctrine when a three -question test:

a) was the issue the same

b) was there a final judgment on the merits

c) was the party against whom issue preclusion is asserted, a party to the first law suit

d) did the party against whom issue preclusion was asserted, have a full and fair opportunity to litigate

3. Defensive use of non-mutual issue preclusion = a def using the doctrine against a plaintiff who was a party to the first suit.  

4. Offensive non-mutual preclusion = a pl using the doctrine against a def who was a party to the first suit

a) courts are more reluctant to grant offensive non-mutual preclusion because it would encourage plaintiffs to sit back and watch the first case and, depending on the outcome, raise or not raise issue preclusion.

b) Parklane Hosiery v. Shore: the SC says offensive non-mutual preclusion is acceptable under certain circumstances. 

1) exceptions to offensive collateral estoppel

A) when pl could have easily joined first suit

B) when it would be unfair to the def

c) One of the possible circumstances forbidding offensive non-mutual preclusion concerns the plaintiff's failure to join in the first suit.  But, there is no compulsory plaintiff joinder, and in practice, it rarely excludes plaintiff's request for issue preclusion.  

d) Non-mutual issue preclusion cannot be invoked against the US.  Why?  Because one little district court decision could preclude all future determinations on that issue.  

e) State Farm v. Century Home Components: multiple lawsuits that concerned essentially the same fact pattern of negligence in 50 suits. The court says that when there is this random pattern, there is no issue preclusion.  What is likely to happen, however, is that there will be a settlement based on the various probabilities.  But here, the court says that trials are usually efficient and correct deciders, so a trial decision should be respected, EXCEPT when there is some evidence to the contrary.  

f) FRCP has sought to address this potential for problems by a mechanism of CONSOLIDATION under FRCP 42a, which rolls all the separate cases into one. 

XV. Initial Joinder of Parties = Rule 20

A. Plaintiffs can sue together if:

1. They assert claims arising out of the same transaction

2. Their claims against the def involve a common question of fact or law

3. Note: Rule 20 is permissive: it is up to the PLs

B. Plaintiffs can sue multiple defendants in the same suit if:

1. The PL asserts claims arising out of the same transaction

2. The claims against the multiple defs involve a common question of fact or law

3. Note: Rule 20 is permissive: it is up to the PLs

C. Defendants are much more limited than plaintiffs as to who they can bring into a suit on their own (e.g., this is mostly limited to impleading)

D. Rationale:

1. Efficiency

2. Avoids the possibility of inconsistent judgments on the same issue

E. Counter-Claims (Rule 13)  

1. Types

a) Compulsory = the counter-claim arises out of the same transaction as the original claim.  Must be asserted or it is lost

b) Permissive = the counter-claim DOES NOT arise out of the same transaction as the original claim.  Is NOT lost if not asserted.  

2. Who can bring a counter-claim

a) Counter-claims can be made by ANY PARTY who has had a claim asserted against them.  

b) Example: if a defendant A brings a cross-claim against a defendant B, then B can bring a counter-claim against A.  If B’s counter-claim arises out of the same transaction, it is compulsory.  If B’s counter-claim does not arise out of the same transaction, it is permissive.

3. Note: the defendant can bring a permissive counter-claim, even when it does not arise out of the same transaction

F. Cross-Claims (Rule 18)

1. Unlike counterclaims, an original cross-claim must arise out of the same transaction as the original claim (but once a valid original cross-claim is brought, other, unrelated, cross-claims can be added)

2. Cross-claims are not compulsory.  They can be asserted in a separate suit

XVI. Joinder of Claims—Rule 18a

A. Rule: any party seeking relief from an opposing party may join his valid original claim with any other claims he has against the opposing party, even unrelated claims (though these might be barred by the operation of other rules).  

B. This rule applies to all parties who can bring a valid original claim (or cross-claim, counter-claim, or 3rd party claim) 

XVII. Third party claims

XVIII. A.General Rules

1. A defendant can implead another party who may be liable to the original defendant for “all or part” of the plaintiff’s claim against the defendant

2. A defendant who chooses not to implead a third party is NOT PRECLUDED from suing that third party in a separate suit.

3. A defendant cannot use impleading to escape from the suit

4. The outcome of the 3rd party claim depends on the outcome of the original claim

5. The impleaded party can escape liability by defeating the pl’s original claim OR by defeating the def’s derivative claim.  So, the impleaded party can assert defenses against both the original pl and the defendant

6. The impleaded suit is treated like an original suit for purposes of pleading, service, etc, and must comply with FRCP pleading rules

7. The impleaded party may file counterclaims against the 3rd party defendant and can implead further parties

8. The plaintiff and the impleaded party can also assert claims against each other if they arise out of the same transaction

a) But note the Kroger v. Owen Construction exception for diversity cases: the pl cannot assert claims against an impleaded party that would destroy diversity

C. Impleading Procedures

1. The defendant has 10 days from the answering of the complaint to implead another party 

2. The court has discretion as to whether to entertain the impleader claim 

a) Factors the court assesses

1) Undue delay in seeking the impleading

2) Complication of the main issues at suit

3) Potential prejudice to the pl from impleading a sympathetic party

3. Court may separate the trials of the main and impleading suits

4. The court must have jurisdiction over the impleaded party to hear the claim

5. Three bases for such court jurisdiction

a) Supplementary jurisdiction

b) Independent jurisdiction (federal question or diversity)

c) Impleaded party is disregarded in determining venue (this is to avoid the defendant potentially defeating federal diversity jurisdiction by choice of impleader)  

XIX. NECESSARY PARTIES—Rule 19   

A. If someone ought to be joined if feasible they are deemed necessary parties. 

B. The court will consider the following factors to determine if the party is necessary and whether the case can go forward

1. If the party’s absence prevents complete relief to the present parties

2. If the absent party claims an interest in the matter and is so situated that a disposition made in the party’s absence would impair the absent party’s ability to protect that interest

3. if the absent party claims an interest in the matter and is so situated that a disposition made in the party’s absence would leave the present parties subject to a substantial risk of incurring double, multiple, or otherwise inconsistent obligations. 

C. If the court decides the case can't go on without the absentee, the absentee is termed an indispensable party.  And THEN if the absent party cannot be joined, the case may be dismissed.

D. Determining if a necessary party can't be joined or if joinder is not feasible—Rule 19b

1. The court must determine if in good conscience the action should proceed among the parties or be dismissed if the indispensable party cannot be joined

2. Factors the court will consider

a) To what extent a judgment rendered in the party’s absence would be prejudicial to that party or the present parties

b) To what extent can protective provisions, the shaping of the judgment, or of the shaping of the relief, less or avoid the prejudice

c) To what extent a judgment reached in the party’s absent would be adequate

d) To what extent the plaintiff will have an adequate remedy if the action is dismissed for non-joinder

3. Note: Fault or assessments of the merits do not enter here (Valley West case) 

E. Rule 19 is a departure from our usual notions of plaintiff's autonomy where PLT gets to decide where and how to sue.  If someone is indispensable, then the court may have to dismiss under some circumstances, and the plaintiff's choice is not honored.
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