Contracts Outline – Professor Kniffin The UCC ARTICLE 2 APPLIES TO THE SALE OF GOODS, NOT REAL PROPERTY OR SERVICE CONTRACTS

I Three goals of contract damages –

A) To compensate the aggrieved party rather than to punish the breaching party.  Not punitive damages.

B) To give substitutional relief rather than specific relief.  We give money damages instead of the subject matter of the contract.  (Specific performance)

C) Expectation damages.  “Expectancy” (with reliance, and restitution) We want to give the aggrieved party what it expected to get out of the deal.  We want to put the aggrieved party into the position it would have been in if the contract had been performed.  

II Damages

A) Remedies 
a. Punitive Damages – not awarded in contract law.  Some cases will have tort elements in them (fraud, bad faith breach).  One of the few rules in contract law is that punitive damages are not given for breach of contract.
b. Compensatory – compensate rather than punish.
1. Specific Performance – [2-716] 
i. Goods are unique (Mona Lisa).
ii. Buyer cannot cover with a reasonable effort.
iii. Real estate or long term output contracts.
iv. Substitute goods are scarce.  
v. Don’t think because the cover price is very high, the court will award substitute performance. 
vi. If the contract is specific enough or if it would not be troublesome for the court to supervise the specific performance, it will award it. 
vii. Courts will not force antagonistic parties to work together.  
2. Money Damages
i. Expectation – puts the person in the position they would be in if the contract had been honored.  
a. Buyer breach –Seller sells goods to an alternative buyer.  Expectation damages equal the amount of money the buyer expected to pay had the original buyer honored the contract.  
(1) Cover – Buyer can make in good faith and without unreasonable delay a substitute purchase.  

a. Buyer can recover the difference between the cost of cover and the original contract price

b. Plus incidental or consequential damages, 

c. Minus expenses saved as a consequence of the seller’s breach. 

d. “Reasonable purchase” refers to the same quality of goods.  

e. If you don’t meet one of these requirements, you will be compensated under the market price formula. (UCC §2-712 (1) (2))

f. §2-712 (1) Good faith – Honesty.  What is an honest cover purchase?  If you deliberately looked for substitute costs at a high price.  This is not in good faith. 

g.  “Without unreasonably delay”, because the market place could change a great deal.   Reasonable may vary with the judge or court.  This will depend on precedents and the particular good.  

(2) Market Price Formula (Laredo Hides) – (UCC §2-713 (1)) “the difference between the market price at the time when the buyer learned of the breach and the contract price together with any incidental and consequential damages…”

a. Incidental Damages [2-715(1)]- “include expenses reasonably incurred in inspection, receipt, transportation and care and custody of goods rightfully rejected, any commercially reasonable charges, expenses or commissions in connection with effecting cover and any other reasonable expense incident to the delay or other breach. 
b. Consequential Damages [2-715(2)] “any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know (Foreseeability) and which could not reasonably be prevented by cover and injury to person or property proximately resulting from any breach of warranty.”  
c. Attorney’s fees are usually not covered, but court fees are.  (Unless there is a lawsuit clause in the contract specifying that the loser of the lawsuit will be liable for attorney’s fees.)  

d. Sullivan case: Scale from 0 to 10 regarding the appearance of her nose.   Assume that her nose was a 4 when she made the contract.  Assume that the doctor had promised to move her up to 8, but brought her down to a 2.  She would need six to be where she should be (expectation).  

(3) Seller’s Breach - (Laredo Hides v H & H Meat Product, Texas 1974) A buyer who covers has to use the cover formula, but a seller who resells can choose between the market price or the resale price.

ii. Reliance - Take the victim back in time, as if the contract had never been made.  The expenditures of the victim are paid back.  

a. Includes out of pocket expenses
b. Includes damages for the worsening of your condition.
c. Includes incidental and consequential damages
d. Sullivan - She should get two (difference between 2 where she started and 4, where she ended up), to put her back where she was before contracting.  The worsening of her condition, pain and suffering from the all three operations (she only got for the third) and restitution (plus hospital fees.) Reliance and restitution overlap with regards to the doctor’s fee. 

iii. Restitution - Look and see what expenditures were paid directly to the defendant, and change the label of that from reliance to restitution.

a. Restitution means we are returning a benefit conferred on the defendant.

b. This is the same as “restitution”, a substitute for consideration. 

3. Alternative Dispute Resolution 
i. Arbitration
a. Generally, arbitrators do not need to be lawyers.  The parties agree on who the arbitrators will be.  The agreement can be made either as part of the contract or after the dispute arises.  

b. Once you agree to arbitrate, you are bound by it.  You may want to stipulate more requirements: where they come from, number on the panel.  

c. Advantages:  The speed of arbitration.  Also technological or field-specific expertise. 

d. Disadvantages to arbitration (falls under Alternative Dispute Resolution):  arbitrators are not required to give reasons for their decision, as judges are.  

e. If you are appealing, you want a judge’s reasoning.  Arbitrators do not need to follow the usual rules of law; the rules of evidence do not apply.  The appeal from an arbitrator’s decision is almost non-existent.  

III Consideration – A bargained for exchange in which each party receives something that is either a benefit to itself or a detriment to the other party.  
A) Requirements for a Valid contract
a. Consideration 
b. Mutual Assent
1. Offer
2. Acceptance
c. No Defenses to the Formation of the Contract 
1. Statute of Frauds
2. Incapacity
3. Unconscionability 
B) Types of Contracts
a. Unilateral Contract - The offerer making a conditional promise for the offeree’s performance.  Performance becomes the consideration, not the promise to perform. (Hamer v. Sidway)  
1. Uncle asked the nephew if “he would refrain”.  

2. In Hamer acceptance (full performance) occurred when the nephew turned 21.

3. If the nephew gambles at 20, there is no breach because there is no acceptance without full performance.  

4. If the offerer seeks a performance, the only way to accept is to perform. 

5. Until the nephew’s 21st birthday, the uncle can revoke his offer.

b. Bilateral Contract – Promises on two sides, the offerer seeks a promise. These contracts are much more common today.  

1. If the uncle asked for a promise, and the nephew gave the promise, the contract would exist at the promise. 

2. If the nephew stops performance, he has breached, but he has locked his uncle into a deal.  

3. Sometimes this is not clear.  When in doubt, the court will assume a bilateral contract.  

C) Benefits and Detriments - We look at detriments because sometimes benefits are harder to see.

1. Giving up a legal right is a detriment; it is consideration for a promise.   (Hamer v. Sidway – Nephew gave up legal right to drink/smoke.)\

2. Promise to forbear from asserting a legal claim – Fiege v. Boehm – Plaintiff agreed to refrain from instituting bastardy proceedings against if he would in turn pay her child support.  After obtaining blood tests from plaintiff’s physician that determined he could not be the father, defendant discontinued the payments.  Plaintiff sued on the promise and the court upheld the defendant’s promise as having consideration.  

i. First Restatement of Contracts §76 - Honest and reasonable belief required. (Adopted in Fiege v. Boehm)

ii. The modern rule is adopted in the Restatement Second §74: Honest or reasonable belief required.

D) Relative Values of the Consideration - The courts usually do not look at the relative values of the consideration.  People are allowed to make foolish contracts.  There are three exceptions:

3. Token Consideration – When somebody is really trying to give a gift, but is trying to make it look like a contract.  A wealthy parent wants to give a house to a child in the family.  The parent will set up a contract for a sale of the house for $1.  Courts are split over whether token consideration is binding.  

4. Extreme Unfairness – Unconscionability  

5. Exchange of Identical Items – No difference=no consideration 

E) The Requirement of Exchange (Action in the Past)

b. Generally, past consideration is not binding.  

1. A gratuitous promise made based on past service is not binding. 

i. You can’t bargain for something you already did. 
c. Moral consideration is not binding.  

d. NY Exception to past consideration – 
1. General Obligations Law § 5-1105 which provides for the enforcement of written promises where consideration is in the past and would have been valid at the time the promise was made. 

e. Exceptions (Common Law If there was a contract and for some reason the contract became unenforceable, and one party seemed to be setting up a new contract (made a promise) but never received any consideration for that promise.  The court says that the new promise will be recognized as consideration. 

1. SOL has run - The contract is unenforceable, but if one party makes a promise for performance of the old contract without consideration, it is still enforceable.  

2. Infancy – Anybody who is a minor is allowed to make valid contracts, but can be excused from the contract.  A minor can disaffirm the contract up until a reasonable time after becoming an adult.  Educational loans cannot be disaffirmed, nor necessities like food and shelter.  If a minor makes a contract and disaffirms it, and then makes a new promise after becoming an adult, that situation gives rise to an enforceable contract.   

3. Bankruptcy – If a person is excused from a debt contract by bankruptcy, and then makes a new promise to pay a debt, that is enforceable.  

F) The Requirement of Bargain 

a. Conditional Gratuitous Promise – You condition the gift on something.  Your friend is going to Paris tomorrow and you say I would like to give you a book about restaurants but you say the friend has to pick up the book at your office.  This is just an attempt to give a gift, but is conditioned on something.  There is no bargained for exchange.  
b. Rewards – Broadnax turned in the fugitive, but didn’t ask for the reward until later.  There is no consideration because there is no bargain; he can’t accept the offer because he didn’t perform in exchange for Ledbetter’s promise.

c. CAB v. Ingram (Forging “bargained for exchange”)

1. The dissent argues that the employees couldn’t bargain for the covenant, because they had already agreed to take the position.  Ray Moss – Continued employment is no consideration for a restrictive covenant imposed after the employment relationship as begun.  

2. Forging - The court says it will forge a valid unilateral contract out of an invalid bilateral contract.  The invalid bilateral contract was when the employees promised not to compete and got nothing in exchange.  The “binding unilateral contract” is the fiction that the promotions and raises were bargained for.  This was not like Hamer v. Sidway, because there was no performance on the part of the plaintiffs, and no bargained for exchange.  

G) Promises as Consideration – 

a. Illusory promises – Gives the promisor full and unlimited discretion as to whether to perform.  Example:  I will buy your house for $300,000 on December 1st if I feel like it.  (Lack of mutuality of obligation) An illusory promise leaves the promisor a “free way out”. 
1.  If there is any limitation on the discretion at all, there is not full discretion, and therefore, the promise is not illusory.  
b. Limitations on discretion 
1. Satisfaction Clauses – As long as this is limited to something less than the whole contract, there is still consideration.  
i. Subject matter is commercial.  A farmer contracts to have his barn painted.  A reasonable person standard is used.  Expert witnesses (farmers or commercial painters) could decide whether the dissatisfaction was reasonable.  This is a limitation on discretion and hence no illusory.  A satisfaction clause that relates to commercial subject matter is not illusory because reasonableness limits the discretion.  
ii. (Artistic) Personal judgment or taste.  If you have portrait painted of a family member and you condition payment upon satisfaction, this calls for personal artistic judgment.   The standard here is good faith or honesty.  This is not illusory because the good faith standard limits discretion.  

2. Requirements Contracts - The requirements contract says that one party will purchase all or a portion of that party’s requirements from a certain buyer.  There is no quantity specified.

3. Output Contract - an individual promises to sell all its output to a named buyer.

i. Good faith limits the discretion.  There is also mutuality of obligation because each party is expected to act in good faith according to commercial standards of fair dealing in the trade. 

ii. (UCC 2-306) (1) “A term which measures the quantity by the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in good faith, except that no quantity unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise comparable prior or requirements may be tendered or demanded.” 

4. Implied Promises – Can serve as consideration where in fact or in law, the party’s words or actions imply a promise to perform.  

i. Implied in fact – The facts of the contract show that the parties intended a particular term but failed to write it into the document. 

ii. Implied in law – The court implies a term in order to do justice.  

a. Wood v Lucy – Plaintiff made an implied promise to use reasonable efforts to market defendant’s services and products.  Different degrees of effort can be implied, the lowest of which is good faith.  Next is reasonable and the highest degree is best efforts. 

b. This is codified in UCC 2-306(2), which refers to the sale of goods.  “A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote the sale.”  

5. Termination clauses - one or both parties can terminate.  

i. If it merely says that either or both can terminate without limits, it is an illusory promise.  

ii. If there is some event beyond both parties’ control, the promise is not illusory.  “If a recession comes, the company can terminate.”  If there is a notice requirement, the courts have held that to be a sufficient limitation to discretion and the promise is not illusory.  

iii. The UCC goes even further in preventing illusory promises.  UCC –309(3) requires “reasonable notification” for termination except on the happening of an agreed event.  So under the UCC, it is hard to have an illusory promise in a termination clause.  

IV Substitutes for Consideration

A) Reliance – This is completely different from the “reliance damages”. Synonymous with “estoppel” Can’t rely on an offer, except in the situation of general contractors relying on subcontractors’ bids.

a. Promissory estoppel – Refers to reliance on a promise.  
1. Reliance must be detrimental to the party who relied.

2. Reliance must be foreseeable to the person who caused it.  The person does not need to foresee that you will definitely rely, only the possibility of reliance.

3. The reliance itself must be reasonable

4. Injustice can be avoided only by giving some relief.

5.  Restatement §90 – There is no “reasonable” requirement on the actual reliance.  Remedy “may be as limited as justice requires.”  

b. Equitable estoppel – reliance on a representation of fact. Same requirements as promissory estoppel. 

1. Example: Your friend on a hiring board of a company tells you that the company voted to hire you.  This turns out to be false and you quit you job, etc.  

B) Restitution – can be a substitute for consideration.  This is used to prevent “unjust enrichment” and is sometimes called a “quasi-contract.” 

a. Example: You move into a new neighborhood.  On the first day after your move, your property taxes are due.  In the confusion, you mistakenly pay your neighbor’s taxes by putting the wrong plot number on your check.  A couple of days later, your neighbor thanks you for paying his taxes and leaves without agreeing to reimburse you.  There is a basic concept of unjust enrichment if your neighbor can get away with it. 

b. Requirements for restitution: - The plaintiff is the one who is seeking restitution from defendant.

1. A benefit was received by the defendant.  (True in the neighbor case.)

2. The benefit was given at the plaintiff’s expense.  (The expense of your checking account.)

3. It would be unjust to allow the defendant to retain the benefit without compensating the plaintiff.  (Yes.)

4. The benefit was not intended as a gift.  (From a desire not to force a gift on someone and then ask to be paid for it.  They were trying to avoid an “officious intermeddler”.)  (No, you did not want to give a gift to your neighbor.)  

i. Presumption – In a particular legal situation, the court will automatically assume that the facts were in a certain state.    If services are performed in an emergency, there is a presumption that such services are gratuitous.   The presumption is rebutted if the services are excessively burdensome or the services continue for days or weeks.  It can also be rebutted if the person does so in a business or professional capacity.  

ii. The recovery is measured by the value of benefit from the defendant’s point of view, not the cost to the plaintiff.  The emphasis is on the enrichment; what the recipient would pay for the benefit on the open market (reasonable market price), or how much the value of the property was increased by the benefit.

iii. NO restitution on illegal contracts or psychological benefits.  

iv. Courts are divided as to whether to take the Callano decision that says there must an expectation of compensation from the same person you are suing.  

v. Courts are divided over whether to allow restitution from the third party if such a claim fails with the person who the benefit was originally conferred upon.  

V Offer and Acceptance (Mutual Assent)

A) Mutual Assent (Meeting of the minds) – Assent to be legally bound.  We have to look at whether each party intended to be bound.  
a. Reasonable person standard - A reasonable observer is deemed to know all the facts and circumstances of the situation.  Whether judging an offer or acceptance, you use the same criteria. (Lucy v. Zehmer – Defendant tried to revoke his offer to sell his farm that he made on a napkin.)  

1. The Reasonable person standard can be challenged with unconscionability, fraud, duress, undue influence, mental incapacity or infancy.  

B) Offer - A statement that would lead a reasonable person to believe that by assenting, he/she could bind the parties.  (Certainty/definiteness of terms and intent to enter into a bargain)  

a. Hypo: You are thinking about buying your neighbor’s car.  The neighbor is thinking about it too.  The neighbor says, “I am very seriously considering selling you my car.”  This is not an offer.  “I might sell you my car for at least 5,000 dollars.” This is not an offer.  If the neighbor said, “I will sell you my car for an amount” that would be an offer.  

b. An advertisement is not an offer because a reasonable person would not think that by accepting, he could bind the parties.  The store is actually inviting offers from customers.  

1. In a very rare situation, an advertisement may be an offer.  These would lead a reasonable person to think that he could bind the parties.  If either of these statements were missing, there would have not been an offer.  

i. A quantity is given.

ii. “First come, first served”

2. An estimate or request for a price quote is not an offer. 

c. Usually, there is no reliance or promissory estoppel on an offer, but there is an exception for General contractors relying on the bids of their subcontractors.  

1. Subcontractors can’t rely on General contractors using their bids; the GC is free to use other factors (reliability, statutes requiring minority businesses be used). 

d. Ways in which offer can be destroyed
1. Lapse – the offer self destructs after a reasonable time.

2. An offer that is made in a face-to-face conversation lapses after at the close of the conversation

3. Revocation – 

i. Must be communicated to be effective – the revocation should be communicated in similar / equal way in which the offer was made  

a. If the offeror shows that he/she is any less than 100% willing to be bound, that is a revocation.  ex.: Hoover made an offer to Clements to buy real estate. Although the offer was made on Nov 19, and Williams, Clements’ VP, had been authorized in December to accept it, he had no done so by January. On that day Williams telephoned Hoover and “told him that we were ready to go through with it and I would like to discuss it with him.” Willing to discuss doesn’t show willing to be bound. The offeror says, “I don’t know if we are ready. We have not decided, we might no want to go through with it.” Less than 100% willingness to be bound by saying we might not want to go through with it.

4. Death – By  the offeror’s death or incapacity.  

i. Also true of offeree, although contracts survive the death of either party, that is not true of offers because you need mutual assent.

5. Rejection - Destroys the offer.  Must be communicated to be effective.  

6. Counteroffer – 

i.  “How much for 2,000-5,000 tons rails?” – Invitation for order

ii. “For 2-5k tons rails, we will sell at $54k per gross, cash, FOB, March delivery, if notified by Dec. 20th.” 

iii. “We order 1,200 tons, please reply.”  - Offeree changed terms

iv. “We can’t sell you that.” – Rejection

v. “OK, send 2K then.” – New offer that offeree is free to accept/reject. 

vi. You can counter without destroying the original offer: “We are not rejecting your offer, but as an independent matter, we wish to inquire whether you would be willing to sell 1200 tons rails.”  

7. Two types of Mistake – All discussion of mistake relates to the moment of mutual assent and what each party knows or has reason to know.  People who bid are the offerers.

i. Mutual mistake – Occurs when both parties are mistaken about the same vital part of the contract.  If they’re both mistaken, how can you have mutual assent?  

ii. Unilateral mistake – Only party is mistaken.  Generally, courts do not recognize the excuse of unilateral mistake.  

a. One party makes a mistake, and the other party knows or has reason to know of it (really large difference in price).  

iii. Equitable Exception - “If enforcement of the contract as made would be unconscionable (extremely unfair), and if the other party can be placed in statu quo (situation before the contract was made)…” Balance burdens and hardships. 

e. Irrevocable offer Exceptions: 

1. Where the owner is a state or local government, the general contractor may not withdraw the bid after the bids have been opened.    We can analogize this as governmental immunity.

2. Option Contract - When the offeree pays consideration to keep the offer open up until a certain time.  

i. Sometimes word option is used more broadly for any type of irrevocable offer. 

ii. Restatement 2nd, section 45 Offers – Option contracts
a. If there is a unilateral contract and the offeree tenders or begins the performance.

b. The offeror’s duty is then conditional upon the completion of the offeree’s performance in accordance with the terms of the offer.  

3. Separate contract - This not a down payment, this is a payment for a separate contract

4. Offer stays open for specified amount of time, even if you reject it during that time

5. Firm Offers – UCC § 2-205 – Merchants (one who deals with goods or holds himself out to have knowledge or skill particular to the goods involved) in the sale of goods make “firm offers” when:

i. Signed writing

ii. Gives assurance it will be held open

iii. Is held for stated time or reasonable time (NY – just “reasonable time”) that cannot exceed three months

iv. If this assurance is supplied by the offeree on a form, it must be signed by the offeror 

6. Construction Offers Related to the Drennan Case – Subcontractors can’t revoke their bids.  

i. General contractors can “rely” on subcontractors’ bids. 

ii. Subcontractors can’t “rely” on general contractors’ acceptance of their bid if the GC gets the contract.  

7. Boomerang offer – The language was written by seller, went out to the buyer and then boomeranged back to the seller.  This is commonly done in business by sellers sending salespeople out into the field but they fear the salespeople will change the terms.   “We will sell you this for $500, if our general manager approves your order.”  You help yourself by keeping the last word, but you postpone the formation of the contract.  

C) Acceptance – Whenever the offerer receives what he or she was seeking (a promise or performance), that’s the moment of acceptance and the parties are bound.  

a. Notification - For acceptance, the offerer must be aware of the acceptance in order for it to be effective.  This is when the offerer gets what he was seeking. 

1. Unless explicit, the offeror’s mode of acceptance is only a suggestion.  (Use the word “must”.) 

2. The offeror can waive the right to notification.  

3. Acceptance must be communicated, unless waived in the terms of the offer in favor of some act constituting acceptance. 

4. Bilateral Contracts - A promise can be expressed through conduct.  

i. You make an offer to sell your neighbor your old lawnmower for $20 tomorrow.  Your neighbor smiles, nods and shakes your hand.  Is this an agreement?  Yes, a reasonable person would get that impression.  The means of conveying the promise can be through starting performance, if the offeror is put on notice by the performance. We are not saying you can accept a bilateral contract with a performance, rather the method of giving the promise can be by performance.  

5. Unilateral Contracts and Unsolicited Action – Broadnax v. Ledbetter – You can’t accept an offer you didn’t know about until after you performed (no mutual assent).  There’s no contract because you can’t bargain (no consideration). 

i. Restatement 2nd §54 – Acceptance by Performance; Necessity of Notification to Offeror – 

(1) Unilateral Contracts – notification not necessary unless offeror requests.

(2) Offeror is excused from contract if he has no reasonable way of knowing the offeree started performance, and offeree was aware of this, unless:

a. Offeree exercises reasonable diligence to notify offeror of acceptance

b. Offeror learns of performance within a reasonable time

c. Offer indicates notification of acceptance is not required. 

6. § 2-206 “Offer and Acceptance in Formation of contract” – You are permitted to opt out of the statute (UCC2-206). 

a. An offer to make a contract shall be construed as inviting acceptance in any manner that is clear under the circumstances.  

b. An order or other offer to buy goods for prompt or current shipment (covers most contracts), shall be construed as inviting acceptance either by a 

(1) prompt promise to ship 

(2) Or by the prompt and current shipment of conforming or non-conforming goods.  Acceptance now occurs at the moment the goods are shipped.

a. An offeror that is not notified of acceptance (by performance) within a reasonable time may treat the offer as having lapsed before acceptance. 

b. Non-Conforming goods - After non-conforming goods are sent, there is an acceptance as long as written notice is sent later within a reasonable time.  

i. If the goods arrive quickly, that can be notice within itself.  

ii. If the goods are sent with notice slowly, that would not serve as a reasonable time.  

iii. But the non-conforming goods are not acceptance of the offer if seller seasonably notifies buyer that the shipment is offered only as an accommodation.  

7.  § 2-601 Buyer’s Rights on Improper Delivery “perfect tender rule.”   – If the goods or the tender of delivery fail in any respect to conform to the contract, the buyer may

a. reject the whole; or

b. accept the whole; or

c. Accept any commercial unit or units and reject the rest.

(1) If you own a bike store and order prompt and current shipment for navy blue bicycles and the seller sends you light blue bikes.  Any deviation from the contract terms is non-conforming goods.  The offeror can reject the light blue bikes and the offeree is still bound to the original contract, unless the bikes are an accommodation / counteroffer under 2-206. 
(2)  Then the seller has a duty to cure the defect within a reasonable time.  The reasonable time for cure can even exceed the contract due date.  

(3) Again, if the seller calls the non conforming goods “an accommodation”, they are viewed as a counteroffer, not notice of acceptance under 2-206.  

8. Restatement Second §69 – Acceptance by silence or exercise of dominion – Silence can operate as acceptance under 4 circumstances (exceptions to common law rule)
i. Where an offeree takes the benefit of offered services with 

a. Reasonable opportunity to reject them and 

b. Reason to know that the offer is made with the reasonable expectation of compensation.

ii. The offeree has given the offerer the reason to believe that silence would be an acceptance and that the offeree intended the silence to be an acceptance. 

a. If you own a shoe store and have had extensive negotiations with a shoe manufacturer and you want the manufacturer to send you shoes.  You extensively negotiate with the seller but don’t quite make an offer.  The seller then ships you exactly what you talked about (same quantity, style and the ones you said you hoped the seller had) and you put them in your warehouse.  He could probably prove that you had the intention to accept. 

iii. Because of previous dealings, it is reasonable to expect the offeree to notify the offeror that he does not intend to accept. 

a. You always order the same thing every month from someone.  If you decide one month you don’t want them, it’s reasonable for you to notify the offeror.  

9. Mailbox Rule – Restatement Second §63 “Time when acceptance takes effect”

i. “Unless the offer provides otherwise” – the offerer can protect itself.  The acceptance takes effect as soon as it is dispatched by a reasonable method.  “without regard to whether it ever reaches the offerer” 

a. Reasonable method of accepting must be at least as rapid and secure as the method used by the offer.  But the offerer can disclaim the mailbox rule if it wants. 

ii. Exceptions – 

a. Acceptance is sent, followed by rejection.  The acceptance is effective on dispatch, unless:

(1)  The rejection arrives first and is relied upon, in which case the rejection is effective.  

a. The offer is sent Day 1, Day 5 the offer is received.  

b. Day 6 an acceptance is sent, Day 7 a rejection is sent.  

c. Day 10 the rejection arrives, Day 11, the acceptance arrives.  As long as there was no reliance on the rejection, acceptance governs under the mailbox rule.  

b. If the rejection is sent followed by an acceptance, the mailbox rule doesn’t apply and whichever arrives first governs.  

(1) Same as above but rejection is sent first.  Rejection arrives first.  No contract, because rejection was sent first and arrived first.

b. Mirror Image Rule – “Battle of the forms” – One party makes an offer on its form (purchase orders and acknowledgments), with provisions listed, and the other party replies with another form with different provisions.  Many times, both parties have no problem.  

1. At common law, the acceptance had to be a mirror image of the offer or it was not binding.  The purpose of 2-207 is to allow a contract even if the terms of the acceptance do not match the offer.  Applicability is not limited to form contracts.  The mirror image still pertains in the common law; 2-207 only applies to the sale of goods. 

2. UCC 2-207 – 

i. Sub (1) - Check for: “a definite and seasonable acceptance or written confirmation which is sent within a reasonable time” The written confirmation or expression operates as an acceptance and the different terms come in unless

ii. 2-207 Counteroffers - Acceptance is expressly made conditional on assent to the additional or different terms Go to subsection (3) 

a. Contract consists of terms “on which parties agree,” together with supplementary provisions.  

b. Conduct of the parties must show a contract. – “I’ll deal with you only if you accept my terms, and if not, notify me at once.” (Itoh) 

c. Under sub 3, if offeree performs without waiting for notification of acceptance of its counteroffer, the different or additional terms come out and there is still a contract.  

d. If the offeree doesn’t perform because the offeror doesn’t notify it of acceptance, there is no contract. 

e. If the offeror accepts the offeree’s terms, then the counteroffer is accepted and the terms come in. 

iii. Sub (2) If you have additional terms (no seasonable expression of acceptance and no conditional acceptance on assent to different or additional terms), go to subsection (2) If neither party is a merchant, or only one is, the terms are mere proposals, so they come out.  

a. If both parties are merchants, the terms become part of the contract, unless: 

(1) The offer expressly limits acceptance to the terms of the offer (the offeror can protect itself).  

(2) If the offeree’s term materially alters the contract (if it does, then the term comes out.)  

(3) The offeror can object to the terms within a reasonable time.  

b. Three views of how to treat terms that are different, not additional: 

(4) Some courts treat “different” as “additional” terms (go back into Sub. 2).  

(5) The majority view: (similar to sub. 3) keep the terms on which the parties agree and replace the conflicting terms with UCC gap fillers.  

a. UCC Gap Fillers 
i. Contract may be made in any manner sufficient to show agreement, including conduct that recognizes the existence of such a contract.  

ii. Moment of creation need not be determined.

iii. One or more terms of the contract may be left out and the contract will not fail for indefiniteness. 

iv. If the time of delivery is not stated, it should be within a reasonable time.  

v. If the parties do not state when payment, payment is due upon delivery of the goods. 

vi. If the contract does not state the assortment of goods, the buyer chooses the assortment.  

vii. UCC §2-305 – If no price, then “reasonable price.” 

(6) The “leading minority view” is that the offeree’s conflicting terms drop out and use the offeror’s terms.  

U.C.C. §2-207 Additional Terms in Acceptance

Step 1:
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Determine if there are additional or different terms.
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Gap Fillers UCC § 2-204
D) Pre-Contractual Liability – 

a. Drennan – In situations (mostly construction) where there is a chain of contracts, and somebody in the middle of the chain relies on the bid, that reliance makes the bid irrevocable.  “As between the subcontractor who made the bid and general contractor who reasonably relied on it, the loss resulting from the mistake should fall on the party who caused it.”  - Not the main logic, but Kniffin agrees with it.  

1. Main logic is flawed, usually not mentioned and Kniffin doesn’t agree – The sub, knowing that the general will rely on its bid, impliedly promises that once the general contractor relies, not to revoke its bid.  The court then stretches the concept of promissory estoppel to the “implied promise” of the sub.  But the reliance is really on the offer itself.  The sub breached and the general got another sub (analogous to cover) and is asking for the difference between the bid and the price of the substitute.  The sub is liable for the damages.  

b. Holman – Courts do not recognize sub’s reliance on general’s using their bids.  The general doesn’t have time to research the subs, because the bids come in at the last minute.  Lowest bids are not necessarily the most desirable.  Subs also wait because generals bid shop in an attempt to get lower bids. 

c. Hoffman – Promissory estoppel recognized by the court.  This fits with the general rule that courts don’t recognize reliance on offers.  The plaintiff (Hoffman) wants to purchase a franchise from the defendant.  There was detrimental reliance that was foreseeable to Red Owl and reasonable.  Injustice could be avoided only by giving him some relief.  But there was no offer, or else Hoffman could not have recovered.  

1. You could have a promise separate from a contract.  You own a restaurant and contract with a builder for a new driveway.  There is a rain/mud storm and you hire a bulldozer to clean the mud off your driveway because you have a lot of reservations.  The builder you contracted to do the driveway promises to clear out the driveway.  The mud is not cleaned out but you could sue for promissory estoppel, even though you have a separate contract with the builder.  

VI Statute Of Frauds (UCC § 2-201)

A) Originated in English law.  Purpose is to avoid fraud in the denial of oral contracts (oral contracts are often enforceable) If the contract is covered by the Statute of frauds, it’s in one of the categories of contracts that have to be in writing.  Some contracts can be “taken out from under the statute” or be an exception to the SOF.  The SOF is often raised by parties who want to get out of a contract.  
a. There could be a valid contract in terms of consideration, mutual assent and even witnesses.  But the court will not enforce it if it falls under the SOF and is not written.  
b. The writing needs to be signed by the party resisting the enforcement of the contract.  
B) Categories of Contracts that fall under the SOF 

a. Contract for the sale of an interest in real property.  
1. Part performance - Part performance is a type of reliance argument.  Part performance by the buyer can be considered an exception to the writing requirement and be sufficient to satisfy the statute of frauds, since there is no one agreed upon method of showing part performance of an oral contract to buy an interest in real property:
i. To make substantial improvements on the property itself. (plowing and planting a field; building a new barn. 
ii. To pay a substantial part of the purchase price. 
iii. Making arrangements to develop the property, asking the government to subdivide the property – taking possession 
b. Contracts that cannot be performed within one year of their making.   People might disappear after one year. 
1. As of the date of the making of the contract, is it at all possible that the undertaking could be completed within a year?  
i. If you agree to perform a service for someone for five years, this must be in writing because it can’t be completed in less than a year.  
2. If the contract contains a termination clause, the courts disagree.  
i. Assume a landscaping clause for five years (under SOF), that provides for termination if the landscaping company moves to another state.  
ii. There is disagreement over the performance being possible in one year, because being excused early is not equivalent to full performance of the original agreement within one year. 
iii. The other view equates the termination clause with full performance.  
3. What if the contract had to be in writing under the statute of frauds, it was in writing but the modification of the contract was performed orally?  The courts are divided on this question.  

i. Some courts will say that the modification must be in writing; others say the modification may be in writing.  

c. Suretyship – The promise to pay the debt of another person.  People might conveniently forget that they made the promise, because the promise to pay the debt of another person normally is not a contract (no consideration, often a gift promise).  

1. A person (promisor) makes a promise to pay the debt of another person (debtor). 

2. The promise is made directly to the creditor. 

3. The promisor promises only secondary liability, not primary liability.  (The promisor agrees to pay the debtor’s debt only if the debtor does not pay.)

4. The promisor’s main purpose is not to benefit himself.  

i. Hypos of Suretyship: Your friend owes money to Macy’s and you promise your friend that if he is unable to pay off the debt to Macy’s, you will pay the debt.  This is not suretyship because you didn’t make the promise directly to the Macy’s credit department.  

ii. Your friend owes money to the bike store and is a minor.  You go to the credit dept of the bike store and promise that your friend will not disaffirm the contract.  In this hypo, you’re not actually promising to pay the debt of another person.  

d. Sale of goods of a price of $500 or more.  $500 is the mark of a relatively serious transaction.  The requirement is the price of the goods, not the value. 
C) Reliance on Oral Contracts – The courts are divided but some courts allow reliance on the oral contact to satisfy the SOF.  
a. Courts usually do not recognize reliance on a contract (remedy is breach), as well as an offer (unless Drennan situation).  Courts are relying on the enforceability of the oral contract.  
b. If you relied on a contract by performing and the other party did not perform, you can recover in breach.  But in the special statute of frauds situation, reliance on an oral contract is looked at.  You might think an oral contract is valid when it should be in writing and you perform under it.  
D) UCC §2-201 Statute of Frauds – All provisions except (2) apply to anyone; sub (2) applies to merchants only 
c. Sub (1) Contract for the sale of goods for $500 or more is not enforceable without a writing unless there is a writing signed by the party who is resisting enforcement.  Writing is not insufficient because it omits a term, but is only enforceable up to the quantity specified in the writing.  
a. Sub (2) A party can be held to a contract without having signed anything.  “Confirmation” or “Merchant’s” provision: the net result is someone is bound (merchant) to an oral contract who would otherwise not be bound.   If the writing meets all the subsection 1 requirements (sufficient to show that a contract was made, names quantity) and has been received and the party receiving ti has reason to know its contents, it satisfies the requirements of (1) unless written notice of objection to its contents is given within ten days after it is received.  
b. Sub (3) A contract that doesn’t satisfy (1) is enforceable: 
1. (a) “Reliance” argument – seller customizes goods for buyer, and the seller can’t really sell the goods to anybody else.  
2. (b) If the party admits that a contract for sale was made in a court proceeding, testimony or pleading.  But the contract is not enforceable beyond the quantity of goods admitted. 

3. (c) If the party receives and accepts payment (seller).   If the buyer is resisting enforcement and has received and accepted them (exerting control over the goods), they fall within the section.  

c. The courts disagree over whether reliance overcomes the SOF.  Some courts would add reliance to 2-201 as a separate section, but others would not do that.  

VII Policing the Bargain

A) Lack of capacity to Contract Only the person having the disability (minor, or mental incompetent) can disaffirm the contract.
a. Intoxication – Not going to do much.  Lucy v. Zehmer – Standard is: unable to comprehend the nature or consequences of the instrument executed. 
b. Infancy – Voidable, not void from the outset.  

1. Age of majority can differ for various purposes among the states.  

2. The infant can disaffirm within a reasonable time after becoming an adult.  The court assumes a “sudden awakening” when the infant becomes an adult.  There is no gap between the time of making the contract and the time of disaffirmance.  

3. The infant cannot disaffirm for necessities.  This looks like a real privilege for infants, but people don’t like to sell to infants.  Educational loans cannot be disaffirmed.  

4. When the infant disaffirms, he/she need return only the “fruits” of the transaction.  If only one hubcap is left of the car, only that has to be returned.  The adult has to return the full contract price.  

5. Fraud – Keser: Infant made a verbal promise to car dealer that he was over the age of majority.  Infant crashed the car and tried to return it.  The court awarded money damages equal to the difference between the car when it was purchased and when in returned.  

6. Consideration and Infancy – People who disaffirm by infancy and make new promises with no consideration can have their promises informed.
c. Mental Incapacity - Voidable, not void from the outset.  

1. Traditional test is straight cognitive standard: “whether the mind was so affected as to render him wholly and absolutely incompetent to comprehend and understand the nature of the transaction.”  (Basically, it is the ability to understand the nature and consequences of the transaction.  

2. Ortelere - Breitel applies a new Restatement standard:  “(1) A person incurs only voidable contractual duties by entering into a transaction if by reason of mental illness or defect. (Restatement §15)(a) He is unable to understand in a reasonable manner the nature and consequence of the transaction, or (b) he is unable to act in a reasonable manner in relation to the transaction and the other party has reason to know of this condition.”  (Restatement 2nd, §18C) 

B) Unconsionability - Extreme Unfairness

a. Procedural Unconsionability – Unfairness in the procedure of making the contract (somebody held a gun to your head, although that involves duress).  When there is inequality of bargaining power, and one party can supposedly reach over the other person’s shoulder, we translate this to a metaphor or “overreaching”, the opposite of which is “at arm’s length.”  
b. Substantive Unconsionability – The substance/terms of the contract are extremely unfair.  (The couple who paid $1400 including finance charges for the freezer worth $300.)
c. Discretion - In equitable actions, courts have discretion whether to decide something.  An action for restitution is largely an action in equity that used to be brought in a separate court.  Courts have discretion whether to hold that unconscionability exists.  Some courts will recognize substantive or procedural unconscionability as enough standing alone.  But some courts will require procedural unconscionability in order to recognize substantive unconscionability.  Some courts finding procedural unconscionability require substantive unconscionability.  Some courts balance the factors: depending on which kind you have, you need more of the other.  There is no one approach to it.  
d. UCC §2-302 “Unconscionable contract or clause”  
1. Look to the time the contract was made
2. Discretionary –it’s possible that the court would enforce the contract anyway. 
3. The court may refuse to enforce the contract.  
4. The court may enforce the remainder of the contract without the unconscionable clause.  
5. The enforcement of the unconscionable clause can be limited to bring about a just result – modification.  (Jones v. Star Credit – The court modified the price term and left it at the $600 the couple had already paid.  The court was criticized for doing this.)  
e. Rescission and partial performance – When the court refuses to enforce a contract (SOF, rescission), the court investigates unjust enrichment and returns it.  Rescission and restitution are often awarded together.  
C) Pre-existing duty Rule (consideration) – Restatement §73 – “It is not consideration to promise to do something that you are already legally obligated to do.”  The pre-existing duty can be from a statute, a court order or a contract.  If it’s a legal duty, then promising to do that same thing for new consideration is not enforceable.  If the pre-existing duty rule seems applicable, look for duress, which relates to one person threatening another.

a. Ways of overcoming the pre-existing duty rule (avoiding it, satisfying it)
1. To have new consideration (not token) on both sides, depending on whether or not there was duress.  

2. Rescission – The parties mutually agree to cancel the first contract.  Rescission must occur before the new contract or at the same time of the new contract.  A small minority say that the modification impliedly rescinds the first contract.  

D) Duress - “restraint or danger, either actually inflicted or impending, which is sufficient in severity or apprehension to overcome the mind a person of ordinary firmness.”  

a. The act must be sufficiently strong or egregious to overcome an ordinarily firm mind.  

b. The alleged victim has to offer reasonable resistance to the duress.  But this is determined under the circumstances of the situation.  In Austin and Alaska packers, there was really no possible resistance to the threat.  

c. Some courts hold that threatening to do what you already have a legal right to do is not duress.   In CAB v. Ingram, we could say that the employer had a right to fire the employees, because they were “at will” contracts.  But one may not rightfully threaten any legal act if it is unjust and inequitable, such as a where an employer exacts a benefit from an employee where employment is terminable at will.  

d. Commercial Duress – Austin v. Loral - This court holds that contracts under duress are “voidable” not “void”.   Party was forced to agree to it by means of wrongful threat precluding his free will.  

1. The threatened party could not obtain the goods from another source of supply. 

2. The ordinary remedy of an action for breach of contract would not be adequate.  

E) Settlement – Accord and Satisfaction - A settlement is a separate contract.

a. Example: There is a collision between two cars on a highway, and one person is clearly negligent.  Assume he could be sued in tort.  The negligent driver makes a settlement: “I will pay you x amount of money if you promise to give up any right to sue.” The injured person gives consideration (right to sue) and the negligent driver is paying money.  This could also be called an accord (settlement agreement).  

b. Performance (paying under the contract) of a settlement is often called satisfaction.  

c. Before the satisfaction is performed, the settlement is called an executory accord.  

1. In some states, the courts will not enforce executory accords unless there has been a satisfaction, which deviates from our view of bi-lateral contracts.  

d. To be enforceable, a settlement agreement must settle a disputed claim.  

1. It could be that the contract rate was not clearly set.  Kibbler case – Buyer would pay at least 18 cents per bushel and perhaps more.  It wasn’t considered indefinite and didn’t have a free way out (wasn’t illusory).  The amount of the claim was in dispute because it had not been agreed upon.  

2. Some courts require that the settlement amount fall in between the parties’ disputed prices.  Other courts don’t care as long as there is a disputed claim.  

3. Finally, some people try to force settlements on other people.  A common method is to send a check in payment of less than what the recipient is claiming, and include something to the effect of “by endorsement this check when paid is accepted in full payment of the following amount.  These are not enforceable: 

i. If the fine print was printed so that the recipient would realize that all checks had this language on it and wouldn’t think that the language was intended at him.

ii. If the cover letter makes no mention of the settlement agreement. 

iii.  Some people will try to cash the check and write “cashed in protest” or “all rights reserved” on the check.  Some courts won’t enforce this because of the public policy to encourage settlements.  

F) Fraud and Misrepresentation - Fraud is a tort and a contract offense.   
a. Definition - Fraud is defined for contract law as intentional deceit.  
1. Has to concern a significant aspect of the contract.
2. There must be justifiable reliance upon the fraud.  The reliance usually takes the form of making the contract anyway. 
i. Example – The guy who bought the house on the realtor’s claim that he could make money by renting it out as an apartment building.
3. Silence (non-disclosure) is not misrepresentation.  
i. Swinton - The house was infested with termites and the buyer discovered this after he bought the house and he spent a lot of money to correct the problem.  The court found that the silence was not misrepresentation.  

ii. Courts are divided over whether non disclosure amounts to deceit. Some say that the conditions are not readily available to the buyer, so the seller has a duty to reveal them.  

iii. Expert Opinion Exception – The idea is people that spend a lot of money for their education and have expertise do not have a duty to disclose that they think that there is oil under the property of the seller.  Or, conversely, somebody that sells antiques does not have a duty to disclose all the expert knowledge that goes into valuing the antiques.

a. Superior knowledge exception to the opinion exception - A statement by a party who has superior knowledge is a misrepresentation if the parties are not dealing “at arm’s length”.  In Vokes, the woman had no idea that the flattery regarding her dancing was false, and she relied on the instructor’s representations as “facts” in spending thousands on dance lessons.  

b. Remedies for fraud

1. Money damages - Measured under tort rules
2. Rescission – The court would rescind the contract. 
i. In the termite case (Swinton), the buyer sought money damages, not rescission.  In NJ, the seller of a house is required to show that the house is termite free by a certificate. 
c. Misrepresentation 

1. Intentional – Basically the same as fraud.  Same requirements and same remedies are available.  The court used both terms in the Kannavos case. 
2. Innocent misrepresentation – Occurs when a person doesn’t know that he or she is misrepresenting a fact.  
i. The misrepresentation must affect a significant part of the contract.
ii. Justifiable reliance. 
iii. Remedies are different – victim cannot get money damages, only rescission.  
G) Adhesion Contracts - A standard form contract that is very widely used in a particular industry.  (Not just any old standard form contract, because you can go get a form lease from a store, but it’s not widely used in the industry.  Contrast that with Hennington, where the entire industry used a certain standard form contract and the dealers were not permitted to change anything.) “Adhesion” is used to bring home the idea of “sticking” to something.  

a. The customer has zero bargaining power.  (This raises the issue of procedural unconscionability, but not all adhesion contracts are unenforceable.)  

b. Exculpatory clauses in residential leases – Generally, these are not enforceable by state statute.  

c. Graham v. Scissor-Tail – This court goes further than most courts do in policing adhesion requirements.  They set up two requirements: 

1. The contract provisions that don’t fall within the reasonable expectation of the weaker party will not be forced against him.  (This is NOT followed by most courts.)

2. A contract or provision, even if consistent with the reasonable expectations of the parties, will be denied enforcement if, considered in its context, it is unduly oppressive or “unconscionable.”  

H) Illegal Contracts 

a. Public policy against enforcing illegal contracts

1. Don’t want to encourage illegality.

2. Don’t want to legitimize illegality.  There is a deterrent if someone knows the contract won’t be enforceable. 

3. Public respect for the court must be upheld.  Courts shouldn’t be party to helping people achieve illegal goals.
b. What is an illegal contract?

1. Statutory – There is a statute on point or the spirit of the statute is violated by the contract. 
i. Bovard – Marijuana paraphernalia, though not illegal, is fostering the use of the drug, which is illegal.  

2. Courts look at the remoteness of the illegality from the contract itself.
c. Remoteness of Illegality – Where courts draw the Line 

1. Extreme – A contract to murder someone.  Illegality is closely connected with the contract and not at all remote.  
2. Sirkin v. 14th St. Store – Plaintiff made a contract to sell hosiery (not illegal) and delivered the hosiery.  But he bribed the purchasing agent of the store.  Although the contract was not illegal, it was made through an illegal method which caused the contract to be formed.  Enforcement was denied.  
3. McConnell – Movie distributor paid McConnell 10K plus a % of gross receipts if he negotiated a contract with a producer.  To form the contract, McConnell bribed the producer’s agent $10, 000 and the defendant refused to pay the gross receipts.  McConnell sued and was denied enforcement, because the illegality was too close to the contract.  Here, it occurred after the contract was made instead of before as in Sirikin.  “There must at least be a direct connection between the illegal transaction and the obligation sued upon.”  
4. Too Remote – Graves v. Johnson – Contract for the sale of liquor (wasn’t illegal) but the seller had an idea that the buyer was going to sell the liquor in a state where it was illegal.  The sale is not unlawful merely because the seller correctly guessed the buyer’s intent.  If they had actually discussed it, the result might have been different. 
5. The court will leave the parties as they find them.  
d. Exceptions

1. In Pari Delicto (which means equally at fault) - If one party is less at fault than the other, he can sometimes be helped by the court.  The court might grant restitution after all (most common).  
i. NY case – People (amateurs) were placing bets with a bookie (professional) and the amateur won restitution for his losing bets.  The amateur was deemed to be less at fault, and the court wanted to deter gambling. 
2. Sometimes the court might enforce the contract and give a full range of contract remedies.  
3. Constructive Trust – You started a new business, a restaurant.  You framed the 1st dollar you took in your new business and initialed it.  A thief breaks in and takes your dollar and uses it to win the lottery.  You can sue in tort in conversion.  The value will be measured at the time and place of conversion (you get $1).  But the court could create the fiction that the thief was your trustee who invested the $1 on your behalf, and you just won the lottery.  
4. In Locus Poenitentitiae – One person repents of the illegality before the illegal purpose is obtained.  A guy bet in an illegal dice game and asked for his bet back before the dice were thrown, and he won restitution.  No full range of contract damages, but restitution is available.  
5. Clean Hands – A different use of public policy.  Comes up in “equitable claims,” where the court will examine moral obligations; whether the parties have performed in an equitable way in the past.  “He who seeks equity must do equity.”  “A person must come into equity with clean hands.”  
I) Warranties - UCC Article 2 - A warranty is a contract term; a promise like any other contract term.  If it is not fulfilled, you have an action for breach of contract.  
a. Express Warranty – Can warrant anything at all.  
b. Implied Warranty – The code says that for a sale of goods, there are two types of implied warranties that can be disclaimed. 
c. Warranty of Merchantability – UCC 2-314 – “Unless excluded or modified, a warranty that the goods shall be merchantable is implied in a contract for their sale if the seller is a merchant with respect to goods of that kind.  
1. Sub. 2(a) – pass without objection in the trade under the contract description; and
2. (b) in the case of fungible goods (goods are interchangeable with other similar goods), are of fair average quality within the description
3. © are fit for the ordinary purposes fir which such goods are used
4. (d) run, within the variation permitted by the agreement, of even kind, quality and quantity within each unit and among all units involved (sweaters of uniform quality)
5. (e) are adequately contained, packaged, and labeled as the agreement may require
6. (f) conform to the promises or affirmation of fact made on the container or label if any
d. Exclusion or Modification of Warranties – 2-316

1. (2) any part of it the language must mention exclude or modify any implied warranty of fitness the exclusion must be by a writing and conspicuous.  Language to exclude all implied warranties of fitness is sufficient if it states, for example, that “There are no warranties which extend beyond the description on the face hereof.”  
2. (3)(a) Unless the circumstances indicate otherwise, all implied warranties are excluded by expressions like “as is”, “with all faults” or other language which in common understand calls the buyer’s attention to the exclusion of warranties and makes plain that there is no implied warranty; 
e. Warranty of Fitness for a particular purpose 2-315 – Where the seller at the time of contracting (not limited to merchants) has reason to know any particular purpose for which the goods are required and that the buyer is relying on the seller’s skill or judgment to select or furnish suitable goods, there is unless excluded or modified under the next section as implied warranty that the goods shall be fit for such purpose. 
J) Non Competition Covenants - They are scrutinized for reasonableness.  There is a broad public policy against preventing a person from earning a living.  
a. Three areas of Reasonableness:

1. Time Duration 
2. Geographical Area 
3. Scope of the Subject Matter of the Contract 
b. Three interests balanced in testing reasonableness 

1. Interest in the employee in earning a living. 
2. The employer’s interest in the covenant. 
3. The public interest is only examined in some cases. 
c. Modification – Some courts are willing to modify non-compete covenants.
1. Two views of modification 

i. Just go ahead and modify it. 
ii. Blue Pencil – may be modified by taking words out, but the order of the words and punctuation cannot be modified.  If the remaining words are grammatically correct, it will be enforced.  This is an arbitrary minority rule.   
iii. Some states have statutes making non-competition covenants unenforceable.  NY will enforce covenants only if the employee is viewed as unique.  Kniffin thinks it’s not fair because the hard-working unique guys get shafted.  
iv. Some courts will either enforce the covenant or refuse to enforce it at all.
K) Licensing – Some professions require licenses. 
2. Protect the public welfare.  

i. If someone does the activity without the license and it’s for the public good, the court will refuse to enforce the contract. 

3. To raise revenue – Governments use licenses to raise money.  

i. Courts will usually enforce the contract anyway.  

Three views: 


1. Different terms knock each other out and “gap fillers” are thrown in.


2. Treat different terms equal to additional terms. (SUB 2) 


3. Offeror’s terms are the only ones kept.





Terms become part of the K UNLESS:


1. The offer limits acceptance to terms of offer.


2. The terms materially alter K.


3. Notification of objection is given or is given w/in a reasonable time.








Sub 3: Contract consists of terms “on which parties agree,” together with supplementary provisions.  
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