Justin Hoffman – Civil Procedure Outline – Prof. Cavanagh

I Justiciability - In order for a court to hear a case, the case must be justiciable and thus capable of resolution by a court.  

A court will not hear:

1. Political questions (Cudahy)

2. Wagers

3. Moot questions where the matter has been decided (DeFunnis v. Odegard)

4. “Friendly” litigation where one party is financing both sides.  There is no incentive in the last two examples for either side.

5. Courts will not give advisory opinions.  Cases must be heard in context; courts are there to resolve real issues between real litigants.  

Two Requirements for Standing

6. A stake in the litigation.  You have to be the victim in the wrongdoing.  

7. Given the stake in the litigation, are you the best person to sue?  This is not rooted in the constitution but in prudential concerns.  Employees, shareholders and creditors of a company put out of business by Microsoft cannot sue, but the company itself can.  

II Jurisdiction, Generally

Jurisdiction is of two types.  A court must have both in order to proceed in an action.  

B) Subject Matter Jurisdiction – Can the court hear this kind of case?  No divorce, or wills, no dispute over your neighbors, dogbites.

C) Personal Jurisdiction - Jurisdiction over persons or things before the court – Does the court have the power to affect the legal rights of the particular individuals or things before the court?

8. Subject matter jurisdiction – 

i. From Article III of the Constitution and Congressional statute. 

ii. Federal courts are courts of limited subject matter jurisdiction. You must have statutory jurisdiction to be in Federal court. State courts are courts of general jurisdiction. 

iii. Cannot be conferred by consent.  Objections to subject matter jurisdiction can be raised at any time, even on appeal.  If the jurisdiction is void, the decision has no effect. 

iv. The plaintiff has the responsibility to show the subject matter jurisdiction.  

v. The court can raise the issue of SJM on its own.

9. Personal jurisdiction –

i. A matter of statute and common law.  

ii. May be conferred by consent.  Consent may be conferred in advance, for example by contract. 

iii. If the issue of personal jurisdiction is not raised immediately, it is waived.  

III Elements of Federal Court Subject Matter Jurisdiction

A) Diversity- Defined in 28 U.S.C. §1332.  
1. The amount in controversy must exceed $75,000.  

2. All controversies in which diversity is the basis of jurisdiction must have complete diversity, meaning between the plaintiff(s) and defendant(s).  (Strawbridge v. Curtis)

3. Diversity of the parties is determined by their domicile at the time of filing of the lawsuit.

4. Domicile is not residence.  You can have many residences but only one domicile.  Determined from your intent to make the state your home or your voter registration, car registration, IRS filing address, etc.  You keep your old domicile until you acquire a new one.

5. Corporations have two citizenships: the state in which they are incorporated and the state in which the do the principal amount of business (or a plurality of business.) 

6. Unincorporated org.’s (unions) are domiciled in any state where a member is domiciled.  

7. Representatives of minors, incompetents, or decedents follow the domicile of who they represent.

8. Class actions, it’s the representative. 

9. matters of state law can be heard in federal court if there is diversity jurisdiction 

10. You can’t fabricate diversity by attaching unwilling parties or a ruse; the court will realign parties along their true interests.  

11. Traditionally, probate and domestic relations have traditionally been exempted from jurisdiction even if they meet diversity and amount in controversy requirements (Ankenbrandt v. Richards).  

B) Interpleader statute – 28 U.S.C. §1335 – allows a defendant to enjoin all possible plaintiffs to a fund (insurance company).  Under the Interpleader statue, only minimal diversity between two or more claimants is required. (State Farm v. Tashire)   

C) Federal Question Jurisdiction – 28 U.S.C. § 1331 – “civil actions arising under the Constitution, laws, or treaties of the United States.”  

12. NO amount in controversy requirement.  Most federal laws (Civil Rights, etc.) have statutory analogs. 

13. The federal question must appear on the face of the well-pleaded complaint.  

14. Π cannot attempt federal jurisdiction in anticipating the Δ’s defense (Louisville & Nashville R.R. v. Mottley, Bush v. Gore)
15. The federal claim must be the basis of π’s claim

D) Supplemental Jurisdiction – 28 U.S.C. § 1367 Jurisdiction over claims brought between existing parties, or between existing and new parties, for which there is no federal subject matter jurisdiction if those claims are considered independently.  

b. 1367 (a) – In cases where the US district courts have original jurisdiction (federal question) over claims brought against additional parties is recognized if they form part of the same case or controversy under Article III.   United Mine Workers v. Gibbs - Pendent Jurisdiction - A federal and state claim with a common nucleus of operative fact can be heard in federal courts, even if the federal claim is dismissed.  

c. 1367 (b) Reaffirms the Owen equipment rule.  No supplemental jurisdiction over (a) claims made by plaintiffs against persons made parties under Rule 14, 19, 20, 24 or over claims by persons proposed to be joined by plaintiffs under Rule 19 or seeking to intervene as plaintiffs under Rule 24, when exercising supplemental jurisdiction over such claims would be inconsistent with the requirements of 1332.  

d. 1367 © Pendent jurisdiction under subsection (a) is discretionary.  Courts may decline supplemental jurisdiction if (1) claim raises a novel or complex issue of state law, (2) claim predominates the claim(s) over which the court has original jurisdiction, (3) the district court has dismissed all claims over which it has original jurisdiction or (4) exceptional circumstances.  

E) Removal – Removal gives the defendant limited rights to remove to federal court.  If the plaintiff sues the defendant under federal law, the defendant has the absolute right to remove to federal court.   You have 30 days from the time of service to file for removal.  If diversity is the basis, it must exist at the time the lawsuit is filed and the time it is removed.  

a. Actions can only be removed if they could originally be brought in federal court (diversity or federal question, amount in controversy requirement).  

b. Cases may only be removed from a state to a federal court, not vice versa.  

c. Removal statute is limited to civil actions.  

d. Only defendants may remove.  

e. Filing of counterclaims does not transform the plaintiff into a defendant for purposes of removal.  

f. 28 U.S.C. §1441 (a) Civil actions brought in state court of which the district courts of the US have original jurisdiction (diversity and federal question) may be removed by defendant to the district court for the district and division embracing the place where the action is pending.  

g. §1441 (b) Civil actions in which federal courts have jurisdiction under §1331 shall be removable without regard to diversity.   A case can be removed on the basis of diversity only if none of the defendants is a citizen of the forum state.  Removability is determined at the time the lawsuit is filed, but the defendant may not change his domicile for the purposes of removal under diversity.  But if a plaintiff amends his complaint by eliminating a non-diverse defendant, the other diverse defendant may remove.  The removal of the non-diverse defendant must be a voluntary action, not through summary judgment.  

h. 1441© Pendent claims that may be appended to the action under federal question jurisdiction allow the entire case to be removed and the district court can then decide which issues to hear and which to remand as matters of State law.  Removal is appropriate when a federal question claim is joined with a separate state claim.  

i. 1441 (d.) Civil actions against foreign states may be removed by the foreign state to the district court where the action is pending.  

j. 1441 (e) the district court to where the action is removed is not precluded from hearing any claim to which the state court from which it was removed did not have jurisdiction over.  (Once removed, the action can be amended to add additional claims that could not have been brought originally in state court.) 


IV Personal Jurisdiction 

Three types:

A) In personam – Against the person 
1. In Personam Judgment 

i. Good against any assets.

ii. Entitled to “full faith and credit” under Article IV – the case cannot be re-litigated.  The process is usually difficult with individuals.

iii. “One bite” of the apple; one day in court.  

iv. Decisions can only be challenged on appeals.  

B) In Rem jurisdiction - (Against the thing) –Only involves the value of the property, not any other personal assets.   

b. Property - If you default on your mortgage, the bank can foreclose on your property.  

c. Partition Actions – Estate held as joint tenants – each owns every inch of the farm.  If one person no longer wants the land, the court will sell the land and divide the proceeds. 

d. Forfeiture – Cars seized from drug deals.  Notice is given because the car may be stolen.   

C) Quasi In Rem – Court issued a writ of attachment seizing a defendant’s property. 

a. First, this was done to compel the defendant to appear. 

b. Later, the defendant’s absence resulted in the property being used to satisfy the plaintiff’s claim. 

c. Used to settle a personal dispute that was usually unrelated to the property itself.  

d. Hybrid jurisdiction 

1. Based on a court’s power over property (in rem)

2. Gave a court power to settle claims against defendant’s person (in personam) with the judgment limited to the value of the property.  Most quasi in rem cases involve default judgments.  The problem is that it’s piecemeal. 

e. A court may assert quasi in rem jurisdiction over a specific property when a plaintiff seeks both to secure a preexisting claim in the property and to extinguish or establish the non-existence of other similar claims to the same property.  ( A bill to remove a cloud on a title, set aside a fraudulent conveyance)

f. A plaintiff seeks to acquire jurisdiction over the defendant’s property as a substitute for in personam jurisdiction.  (Attachment jurisdiction) The defendant can defend on the merits or sacrifice the property, which is sold to satisfy the judgment.  

1. Plaintiff is ensured of either an appearance or partial judgment.

2. Judgment is limited to the value of the property.  Plaintiff can’t get the difference unless the defendant has submitted to in personam jurisdiction.  

g. Default Judgment – If a defendant doesn’t show up.  Usually in quasi in rem actions. As a defendant, never default in a case.  If you default, you give up your right to defend on the merits.  

h. Collateral Attack – An attack on a judgment by any method other than appeal.  Challenging jurisdiction, bringing injunctive actions, suing the sheriff for trespass.  If the court agrees with you, the suit ends.  If the court finds jurisdiction, you give up your right to defend on the merits and the judgment becomes binding.   

V Traditional Bases of Jurisdiction  

A) Presence –

a. Pennoyer v. Neff 
1. Every state possesses exclusive jurisdiction and sovereignty over persons or property within its territory.

2. No state can exercise direct jurisdiction over persons or property without its territory.  

3. A binding in personam judgment could be entered against a non-resident defendant only if he were personally served with process or voluntarily appeared before the court.  

4. Defendant’s property could be seized at the outset of the lawsuit, and in these types of actions, service by publication was sufficient.  

5. Plaintiff’s recovery was then limited to the value of the defendant’s property within the state’s boundaries.  

6. Pennoyer decision resulted in two tier system of state court jurisdiction. 

i. In personam jurisdiction by personal service inside the state.  

ii. In rem or quasi in rem by attachment of the defendant’s in state property (service by publication permitted). 

b. Exceptions:  

1. Presence in the state was induced by fraud.  (Jurisdiction is voidable)

2. Presence in the state is only to participate in a lawsuit.  (Voidable)

3. Challenging jurisdiction will not make you subject to the powers of the court.

B) Consent 

a. Advance of litigation (Express consent) – Defendant agrees to arbitration in a particular forum.   

b. Contract clauses requiring that disputes are adjudicated in a particular forum.

c. Parties may appoint an in-state agent to accept service of process.   

d. States could appoint an agent for service of process as a condition of conducting certain business activities.  

e. By virtue of conducting business in the forum, the corporation was deemed to have appointed an agent for the service of process for any dispute arising out of its activities in the forum.  

C) Domicile 

a. Milliken v. Meyer (1917) – Miliken had sued Meyer (Wyoming) in Wyoming State court.  Personal service was made in Colorado pursuant to a Wyoming State statute.  Miliken received a default judgment and Meyer eventually appealed the enforcement of the Wyoming judgment in Colorado.  The Supreme Court found domicile and extraterritorial service of process to be sufficient for a personal judgment.  

b. Domicile continues to be a valid source of jurisdiction.  Domicile is not relinquished until it is superceded by a new domicile.  

D) Acts
a. Initially, corporations were only held to a court’s jurisdiction in the state of their incorporation. 

b. “Presence doctrine” – a foreign corporation was subject to suit (absent consent) only if it was doing enough business within the state to infer that it was present there.  There had to be continuous activity unlike individual service which could be transitory.  A corporation could avoid jurisdiction by ceasing business in a state, even though the former corporate activities gave rise to the cause of action.  

c. Drivers on a state’s highway were deemed to have appointed the DMV as an agent and consented to personal jurisdiction (early long arm statutes).  Hess v. Pawloski – As long as defendant received notice, this was constitutional.  The real basis is the commission of a tortious act within the jurisdiction.  One reason they use implied consent as a rationale is to uphold Pennoyer.  This began a trend of state legislatures passing non-resident motor vehicle statutes.  

VI Contemporary Jurisdiction Notions: 
In Personam Jurisdiction

A) Constitutional Requirements – The basic rule of International Shoe: The minimum contacts and fair play and substantial justice requirements
a. Presence test is eliminated

b. Personal jurisdiction meets due process requirements when the defendant has minimum contacts with the state and is based on the idea that a nonresident’s obligation to respond to suit is connected to its enjoyment of the privileges of conducting business there.  

c. Minimum contacts and fair play and substantial justice were separated into a two part due process analysis

1. Minimum contacts are determined first,

2. If there are contacts, jurisdiction must comport with traditional notions of fair play and substantial justice.

B) Four Areas of Jurisdiction 

a. Area 1 - Casual, sporadic or isolated activities will not subject a defendant to jurisdiction if the cause of action is unrelated to these activities.

1. Area 1 is not enough.  Defendant must purposefully avail itself of the privilege of conducting activities in the forum state (Hanson v. Denckla).  

b. Area 2 - A defendant is subject to jurisdiction in which its activities have been continuous and systematic and have given rise to the cause of action (Shoe)

c. Area 3 (Specific Jurisdiction) - A single act or sporadic activity may subject the defendant to jurisdiction in causes of action arising out of that activity. 

1. Number 3 can be tort actions against out of state motorists.  In McGhee, the court sustained jurisdiction where the only contact was a single insurance policy and the receipt of policy payments from that resident.  

d. Area 4 (General Jurisdiction) - Continuous activity may subject a defendant to jurisdiction where the cause of action in unrelated to the forum activities.

1. Number 4 involves a highly qualitative evaluation of the facts of each particular case.  

VII The Growth and Use of Long Arm Statutes

A) Long Arm Statutes – 

a. A legislature may choose to have a statute allowing the limits of due process.  A state may choose not to go to full extent of international shoe.  

b. The statute can confer less, but not more than international shoe.  

c. International shoe itself does not confer jurisdiction; it sets a standard
1. McGee v. International Life (Area 3): 
i. Beneficiary’s mother wants to collect on the policy.  Defendant denies benefits, alleging that the son committed suicide.  

ii. The CA statute conferred jurisdiction if the defendant was an insurance company.  The insurance company did not have any business in CA except for plaintiff, but the court said that was sufficient and the cause of action arose out of the CA incident.

iii. Supreme Court upholds the statute, because the contract was delivered in California, premiums were paid from California, and the insured was a California resident.  But this was the only policy the defendant had in California.  

2. Calder v. Jones
i. Does it offend due process to exercise jurisdiction over the two Floridians with no contacts in California?  
ii. California’s long arm statute extends jurisdiction to the extent that is consistent with the due process clause.  The Supreme Court upheld jurisdiction over the editor and author of the article.  
iii. The fact that Jones was a California domiciliary enhanced the defendants’ contact with California.  They took the dicta in Keeton and extended it.  There was a case of specifically targeted (at California) tortious behavior that allowed the court to exercise long arm jurisdiction consistent with due process.  
B) The Requirement of a Purposeful Act and Foreseeability.  

a. Hanson v. Denckla (1958) – reminded state courts that territorial limitations of Pennoyer were still relevant.  

1. It did not matter that the settlor and most of the appointees and beneficiaries were domiciled in Florida.  The unilateral act of the settlor, in exercising her power of appointment in Florida, was not enough to create jurisdiction over the trustee.  

2. “there must be some act by which the defendant purposefully avails itself of the privilege of conducting activities within the forum state, thus invoking the benefits and protection of its laws.” 

3. This was distinguished from McGhee in that the insurance company had solicited the contract with the Californian.  

4. You have to purposefully avail yourself of the privilege of conducting activities in the forum state.  If someone goes into a state to make money, they are entitled to the protection of the laws and the courts.  Unilateral activity of those who claim some relationship with a non-resident defendant cannot satisfy contact requirements.  This differs from the broad ruling in McGee.  The focus here is on limitations.  

5. Hanson dissent (Black, Brennan and Burton) – The test involves the underlying interest of the forum state and the sufficiency of its relationship to the underlying transaction.  The majority rejected choice of law and forum non conveniens analysis.  

6. Outer boundaries of state jurisdiction.

b. Kulko v. Superior Court – A California mother sued the NY father after the children moved in with the mother, the daughter’s plane fare having been paid for by the father.  

1. The Supreme Court reversed, holing that the act of sending the daughter did not denote intent or expectation to receive a benefit in California.  

2. The cause of action arose from domestic relations, not commercial contacts, not purposeful or volitional.  

3. Unilateral activity of someone claiming a relationship to the defendant cannot be attributed to the defendant.  

c. World Wide Volkswagen v. Woodson

1. The minimum contacts standard was designed to:

i. Protect the defendant against burdens of distant, inconvenient litigation. 

ii. Ensure that states did not encroach on other state’s sovereign interests. 

2. If there are no contacts, it doesn’t matter that the cause of action arose in the forum or if it’s convenient.  

3. Foreseeability alone, without affiliating circumstances, by which a defendant avails himself of the privileges and benefits of the forum state’s law, cannot support jurisdiction.  .Foreseeability is not irrelevant, but the defendant should have an opportunity to protect itself against lawsuit, e.g. liability insurance, which World Wide and Seaway would not have.  

4. The car’s presence in Oklahoma was a result of the plaintiff’s unilateral activity.  

5. The national distributors are amenable because they receive the benefits of the national market, but the local marketers are not responsible simply because the product is inherently mobile.  The chattel is not an agent for the service of process.

6. It “is not the mere likelihood that a product will find its way into the forum State.  Rather, it is that the defendant’s conduct and connection with the forum State are such that he should reasonably anticipate being haled into court there.”

7. The principal focus the connection between the defendant, the form, and the litigation.  The court is going in the direction of Hanson v. Denckla, towards restraining jurisdiction.  The state jurisdiction has to manage in the concept of our federal system, with respect for mutual state sovereignty.  Boundaries are still relevant, as territorial limitations on the state’s power.  Brennan and Marshall just want to focus on fairness, not the defendant, but the plaintiff.  

d. Stream of commerce theory – Gray v. American Radiator and Standard Sanitary Corporation (Illinois Supreme Court) – The Ohio manufacturer (Titan Valve) was subject to jurisdiction under Illinois long arm statute.  Even though there were no sales or activities in Illinois, Titan’s business was “directly affected by transactions occurring” in Illinois and Titan had “benefited…from the protection which [Illinois] law” provides to the marketing of water heaters containing their valves.  

1. A forum state constitutionally may exercise personal jurisdiction over “a corporation that delivers its products into the stream of commerce with the expectation that they will be purchased by consumers in the forum state.”  

e. Burger King Corp. v. Rudzewicz

1. Addressed the issue of ‘whether and to what extent a contract can constitute a ‘contact’ for purposes of due process analysis’.  

2. BK asserted jurisdiction based on a Florida long arm statue authorizing jurisdiction based on a breach of contract in the state.  

3. Two-step minimum contacts analysis: 

i. Did defendant purposefully establish minimum contacts in the forum state? 

ii. In a contract case, the court should evaluate the parties “prior negotiations”, the “contemplated future consequences” of the relationship, the terms of the contract and the parties actual course of dealing.  

iii. If contacts are proven, jurisdiction is deemed reasonable but can be rebutted if it can be shown that it would be unfair.  

a. In assessing fairness, address: the burden on the defendant, the forum state’s interest in adjudicating the dispute, the plaintiff’s interest in obtaining effective relief, the interstate judiciary system’s interest in obtaining the most efficient resolution of controversies, and the shared interest of the several states in furthering fundamental substantive social policies.  

b. Defendant argues that they were only under the control of the Michigan district office.  

c. The second argument is that it would be unfair for the defendants to litigate in Florida.  The court dismisses the fairness argument by noting that the defendants were sophisticated businessmen.  The court finds no problem with the minimum contacts or the fairness problem.  

d. It is rare that cases with minimum contacts are unfair.  If it’s clearly fair to exercise jurisdiction, due process will permit the court to hear the case on a lesser showing of minimum contacts.  Brennan has introduced this notion of fairness to the plaintiff.  Defendants have purposefully directed themselves at the forum state.  

C) Area 4 - General jurisdiction – continuous activities but cause of action is unrelated to those activities.   

a. Perkins v. Benguet Consolidated Mining Co.:

1. The US was trying to put the Philippines on a track for independence but WWII interrupted that.  

2. Benguet mining fled and set up its records in Ohio.  Plaintiff brought an action in Ohio based on conduct that took place in the Philippines.  The court found jurisdiction from the area 4 situation.  People surmised that the case was decided the way it was because of the war.  There was no forum for Benguet in the Philippines.  

b. Helicopeteros Nacionales de Colombia, S.A. v. Hall –The fairness threshold is higher, and there is no jurisdiction in this case.  Mere purchases were not enough.  

1. Brennan’s dissent argued that specific jurisdiction could be asserted if the defendant’s forum contacts were related to, but not arising out of the cause of action.  The majority did not address the issue because the parties and lower courts had treated the issue as one of the “arising out of” standard. 

2. The majority say that this is an area one case: no systematic activity, no cause of action arising out of corporation’s activity.  The court recognizes area 4 jurisdiction as a constitutional basis and doesn’t limit Perkins to its particular facts.  The dissent suggests that there should be area 3, not area 4 jurisdiction. There is a significant nexus between the activities in the forum state and the accident. 

D) Lack of an Alternative Forum –

c. Bryan v. Finnish National Airline – Plaintiff’s claim was entirely unrelated to the defendant’s activity in the forum state (Area 4).  Injury occurred in France, but defendant had sufficient contacts with NY. 

1. CPLR 301 – “A court may exercise such jurisdiction over persons, property, or status as might have been exercised before.”  CPLR 302 (NY Long arm statute) was clearly an expansion of jurisdiction.  Some legislators were concerned that by adopting the new long arm statute they might exclude the previous bases of jurisdiction.  301 was passed as a reservoir to save the previously recognized bases of jurisdiction.  There was a previous test for jurisdiction over foreign corporations – “doing business” test.  

2. 302(a)2 referred to transacting business, not doing business.  Doing business refers to the “corporate presence doctrine”.  

E) Asahi Metal Industry Company v. Superior Court of California – 4:4:1 split (NO LAW) 

3. O’Connor - Mere act of placing a product into the stream of commerce is not sufficient.  The defendant’s action must be more purposeful.  

4. Brennan – Volkswagen does not require additional contact other than the stream of commerce.  A majority agreed that Asahi did have minimum contacts with California.  

5. Eight justices agreed that exercising jurisdiction would not be reasonable by balancing the interests of the forum state, the plaintiff’s interest in obtaining relief and the defendant’s burden.  

6. Today, courts typically ask:

i. Did the defendant purposefully avail itself of the forum state? 

ii. Did the cause of action arise from the defendant’s contacts with the forum state? 

iii. Would exercise of personal jurisdiction be reasonable? 
F) Internet Jurisdiction 

d. We try to analogize the basic principals of jurisdiction to the new way of doing business on the internet.  

1. Is it constitutional to exercise the principals over persons who run websites?

e. There is an emerging consensus to look at these cases on a continuum or spectrum.  

1. Purely passive websites___________________________________(interactive websites)

(generally no jurisdiction)
(commercial activity – jurisdiction)

VIII Quasi In Rem Jurisdiction 

2. Big problems with the attachment on intangible property.  

3. Written instruments were permitted to be seized wherever the paper was located.  

4. At common law, the situs of stock was considered to be the domicile of the corporation.  The presence of the certificate was considered insufficient.  

A) Harris v. Balk – a debt (not written instrument) is located with the debtor.

1) An intangible debt can be seized as a basis for quasi in rem jurisdiction, secondly that the situs of the debt is with the debtor, in personam jurisdiction over the debtor gives quasi in rem jurisdiction over the debt. 

B) Seder v. Roth – Two NY residents obtained quasi in rem jurisdiction over a Canadian by attaching his auto insurance policy.  The nature and the amount of the company’s obligation depended on the outcome of the suit, but the defendant was forced to submit to in personam jurisdiction that applied the Harris fiction as to a debt’s presence to a debt that might never be owed.  

1) There is no in personam jurisdiction, but there is insurance.  Insurance pays for your liability from an accident.  Plaintiff’s lawyer considers this a debt, and figures a la Balk, that if he can get jurisdiction over the debtor, he can get quasi in rem jurisdiction over the debt.  This would mean that any accident involving a NY resident could get jurisdiction in NY.  This is unfair, but NY courts upheld the decision, as did federal courts.  The debt only kicks in after liability, not before.  This was greedy on the part of NY, and as a practical matter, it means that NY plaintiffs will always win.  This lasted 10-15 years, and ultimately the Supreme Court, in Rush v. Savchuck, held that Seider was unconstitutional.  

IX Contemporary Jurisdiction Notions: In Rem and Quasi In Rem
A) Shaffer v. Heitner – Extended the International Shoe Standard to the assertion of all forms of jurisdiction.  

1. Jurisdiction based solely on the Delaware sequestration statute (which put the situs of the securities in Delaware because the corporation was incorporated there) was unconstitutional because it was based solely on the seizure of stock, not contacts between the defendant and the forum.  

2. All proceedings are really “against persons”, meaning a court could not exercise jurisdiction in rem if it could not exercise jurisdiction in personam.  

3. The stock was unrelated to the plaintiff’s cause of action and the mere statutory presence of the stock could not provide minimum contacts in Delaware.  

4. Defendants argue that there is no jurisdiction because there are no minimum contacts.  

5. Plaintiff argues that minimum contacts are unnecessary (International shoe doesn’t apply) in quasi in rem jurisdiction.  

6. Plaintiff then argues that there are minimum contacts (if International shoe applies), because the defendants purposefully accepted benefits in taking the position.  

7. But there is no statute to that effect.  After this case, the Delaware legislature passed statute saying that if you take a position in a Delaware corporation, you receive the benefits of Delaware. 

8.  There is also an argument that Delaware has an interest in the management of corporate interests in Delaware.  But again, there is no statute to this effect.  

b. Extension of International Shoe to quasi in rem jurisdiction

1. Quasi in rem is basically a fiction.  Quasi in rem is really less about property than it is about a person’s interest in the property.  The defendant has to have minimum contacts with the state in addition to any attached property.  If the property itself was the subject of the action, there would be minimum contacts anyway.  The court is focusing on the fortuitous location of property where the defendant really has no contacts with the forum state.  Due process requires minimum contacts in this situation (fortuitous presence of property in a jurisdiction will not sustain quasi in rem jurisdiction).  This basically ends quasi in rem jurisdiction.  
c. Quasi In Rem still useful when there is no personal jurisdiction

1. When there is a gap between the constitutional due process standard (14th amendment) and the long arm statute.  For example, NY excludes defamation from its long arm statute.  But if the defendant has minimum contacts with the state, you can’t proceed in personam (no statute although permissible under 14th amendment), but you could proceed quasi in rem under CPLR 301.  If you have someone who is hiding out, like Bin Laden.  If you seize the assets, you may proceed quasi in rem, and the objection is overruled because there is no other place you could possibly sue/
d. But….Physical Presence a la Pennoyer is Not Dead!!!

1. Burnham v. Superior Court - Plaintiff has never been to Arizona in his life, and goes there to visit his minor child, who is living with his former wife.  He gets served with a process for divorce in Arizona.  He moves to dismiss.  Defendant will argue no minimum contacts, citing Shaffer.  Fortuitous presence of property is not sufficient to confer quasi in rem jurisdiction, therefore fortuitous presence is not enough for in personam jurisdiction.  Plaintiff argues that defendant was present in the state.  Physical presence used to be the only way to secure jurisdiction.  
2. 4:4:1 split yields no law.  (Scalia – Historical pedigree of presence.  Brennan – sufficient minimum contacts.) In Burnham, the court refuses to disallow the practice of presence.  It is one of the oldest bases of jurisdiction.  It is difficult to get rid of presence, but there is also a strain in terms of minimum contacts analysis (defendant took advantage of the protections of the state in his three days there – the police, FD, etc.).   
X Amenability to Suit

C) Source of Governing Law 

a. Boundaries 

1. States in which the court sits, absent a federal statute or rule extending or contracting the jurisdictional reach, or an applicable state statute that does so.  
b. Federal Long Arm Statute

1. In applying the International Shoe standard to some federal statutes, it appears that the court may consider the contacts of the defendant with the US as whole, because the underlying nature of the claims (federal statute authorized) involve nationwide activities (antitrust) and are limited by the Fifth Amendment, not the 14th.  
2. The Supreme Court has limited itself to the 14th Amendment standard.  If the subject matter of jurisdiction is diversity, the federal court must look to the state law.  
3. Prior to 1993, there was no way to compel a non-resident defendant with sufficient contacts with the nation to justify jurisdiction under federal statute, but insufficient contacts with the forum state to support jurisdiction under the state’s long arm statute or the International Shoe requirements.  
4. 1993 amendments - Rule 4(k)(2) - The first limited “functional” federal long arm statute.  A foreign defendant (who lacks jurisdiction in any state) with a cause of action under federal law is subject to in personam jurisdiction if they have minimum contacts with the United States.  
i. Under 4f (old), the jurisdiction was based on the service of process within the jurisdiction of the federal court.  Now, under 4(k)1, the basis is borrowed from state long arm statutes.  
c. 4(k)1b “Bulge rule”.  

1. The action is in the Southern District between a NY plaintiff and a NJ defendant.  The NJ defendant, under rule 14, impleads a third party defendant, a Pennsylvania corporation.  The third party defendant challenges jurisdiction.  Impleaders must have personal jurisdiction, subject matter jurisdiction is conferred under rule 14.

i. Rule 4(k)(1)(b), formerly 4(f) is addressed to impleader cases.  It says that an impleaded party served within 100 miles of the court is subject to the jurisdiction regardless of territorial bounds.  

ii. The reason for this is to facilitate impleader, third party action and make resolution of all claims more efficient.  4(k)(1)(b) is far less important than it was when long arm jurisdiction was limited.  Today, 4(k)(1)(a) takes care of this.  The 100 mile radius is not a factor is large states, but it is relevant in the Northeast.

2. 4(k)(1)(c) makes the Interpleader service of process good nationwide.  

3. 4(k)(1)(d.) allows for jurisdiction when nationwide service of process is permitted under certain federal statutes.  

XI Notice and the Opportunity to Be Heard

A) FRCP (4): requires service of process
1. Process
i. summons (formal ct. notice)
ii. copy of the compliant
2. State Courts are usually more strict on how to serve process
3. In federal ct., any non-party who is at least 18 years old may serve process.
B) Methods of service in FRCP 4(e)(2): 

a. Personal service: walk up and hand it to D, can happen anywhere in state.
b. Substituted service: not served to D, but to a substitute. It is ok if:
1. it is D’s dwelling house or usual abode
2. service on someone 
i. of suitable age and discretion 
ii. Who resides there (no definite age, babysitter-no, butler-yes, etc…)If you serve properly to a substitute, then the D may not/does not have to actually eventually receive service; however, D is still responsible for it.
iii. Service on Defendant’s agent authorized by appointment or law to receive service of process 
C) FRCP 4(d) Waiver of service of process: This allows D to waive formal service of process.
a. Plaintiff sends a request by mail to D asking D to waive formal service of process. 
b. Waiver of service does not waive objection to jurisdiction or venue.
c. If D, in US, does not comply with request to waive, court may impose penalties for costs of effected subsequent service, unless good cause for failure is shown.
d. This is not service by mail, but a request to waive process.
D) FRCP 4(e)(1): Incorporates state law and service of process:
a. Federal court can use the same method of service of process as the state court.
b. Method of the state court in the forum in which you are suing. [State “Long Arm” statutes for service of process out of state are also included here.]
c. Can also use the method of the state in which the D is actually served.
E) FRCP 4(e)(2): Service on D’s agent:
a. Agent can be appointed outright by a K
b. Agent can be appointed as a matter of law (non-resident MV statute & department chair)
F) FRCP 4(h) Service on a corporation:
a. Only way to serve a corperation is to serve an agent of the corperation.
b. In general, particular folks are designated as agents.
G) Overall Service:
a. Service is good throughout the state in which the court sits.
b. A federal court may serve out or state lines ONLY if the state statute allows it.
c. (**FRCP 4(k)(1)(b) “bulge rule” [100 mile radius irregardless of state lines] does NOT apply to regular D’s, it ONLY applies to people brought into the case later; via impleader**)
d. For a court to have jurisdiction, process must be properly served on the defendant and the defendant must have been given sufficient notice.  
e. Service by publication was ordinarily deemed insufficient for in personam actions (Pennoyer).  It is only permissible when there is no other way to reach a state domiciliary or the resident has concealed themselves.  
f. Pennoyer made seizure of property coupled with service by publication sufficient in in rem and quasi in rem actions.
H) Mullane v. Central Hanover Bank and Trust Company – 
a. Subject matter was $3 million common trust fund, established by the pooling of 113 smaller trust estates under a NY banking statute. 
b. The statute allowed investors to pool their funds to secure trust services.  
c. The bank petitioned the NY Surrogate Court to settle or audit the propriety of its first accounts as trustee of the common trust fund, giving notice to the beneficiaries by publication in a local paper.  
d. You could make an argument for in personam because you are talking about personal rights and obligations.  For in rem, there is a fund, the corpus of the trust.  You could argue that this is in rem jurisdiction.  This makes a difference with regard to notice.  Pennoyer said that notice by publication to non-residents in in personam cases is void.  But notice by publication was permitted for in rem actions.  The court finds no difference.  All actions require “reasonable” notice, it doesn’t matter whether the action is quasi in rem, in rem or in personam.  Another tenet of Pennoyer bites the dust.
e. The court appointed Mullane as a special guardian and attorney under the statue to represent all persons with an interest in the income of the common trust fund.  The court’s decree would effectively foreclose any subsequent challenges by beneficiaries for mismanagement of their monies.  
f. Mullane argued:
1. The proceeding was in personam because it affected the rights of the nonresident beneficiaries by barring any subsequent suits for negligence or breach of trust. Process had not been served and according to Pennoyer, there was no jurisdiction. 
2. Notice by publication does not comport with due process.  
3. The statutory notice of publication was OK only for beneficiaries who were unknown and absent, or whose rights were conjectural.   Service by publication was the last rung on the ladder of notice.  
4. Present beneficiaries whose names were known or could be discovered with reasonable diligence should have been served by mail.  
5. Notice reasonably certain to reach most of those interested was considered likely to safeguard the interests of all.  
XII Venue 
A) Venue – from the Latin “to come”. 
a. Improper venue will never void a judgment, although you can have jurisdiction and not venue and vice versa.  Venue determines where a suit should be brought.  In the federal system, venue is governed by statute.  Federal rules determine pleading, Interpleader, etc.  
B) Venue In Diversity Cases (28 USC 1391a)

a. In diversity actions, venue is proper in a district where 
1. one of the defendants resides, if all of the defendants reside in the same state, 
2. or in a district in which a substantial part of the events or omissions giving rise to the claim occurred or a substantial part of property that is the subject matter of the action is situated, 
3. or in a district in which the defendants are subject to personal jurisdiction. 
i. The (a)3 language is a last choice if you don’t have any other place where the action was brought, venue and jurisdiction are coextensive.  
C) Venue in Federal Question Cases (28 USC 1391b) 

b. In federal question cases, the action may be brought in a district 
1. Where one of the defendants resides, if all of the defendants reside in the same state, 
2. A district in which a substantial part of the acts or omissions giving rise to the claim occurred or a substantial part of property that is the subject matter of the action is situated, 
3. Or a district in which any defendant may be found.  
D) Differences between Venue in Diversity and Federal Question Cases

a. For most of history, venue was determined by “resides” which was determined to be “domicile” or where the cause of action arose.  In federal question cases, venue was proper where the plaintiff resides or where the cause of action arose.  Congress tried to make the venue the same for federal question and diversity cases in amending 1391 A and B.  
b. B(1) and B(2) mirror A(1) and A(2).  But B(3) still deals with “no other district in which the action may be brought” but is “any district in which the defendant may be found” instead of “any district where the defendant is subject to personal jurisdiction”.  A(3) says “at the time the action is commenced” which is not in B(3) but there is probably no intended difference between A(3) and B(3).  The purpose was to eliminate the historical anomaly that provided for a larger basis of venue in diversity cases than in federal question cases.  The important thing to remember is that improper venue will never void a judgment.  
E) Corporate Venue (1391c) 

a. A corporation is deemed to reside in any judicial district in which it is subject to personal jurisdiction at the commencement of the action. 
b. If a defendant removes to federal court, he cannot object to venue.  
c. Supplemental jurisdiction claims are also deemed to waive venue requirements. 
A) Local and Transitory Actions (state courts)

1) Local Actions involving title to real estate or other local matters must be tried in the county where the real estate is located.  
2) Transitory Actions – depends on the place where the cause of action arose, on the subject matter of the suit, and on the residence and character of the party.  Venue is generally available where the events giving rise to the cause of action took place, or where the defendant resides or is doing business.  
B) Local Actions (federal courts) – in a minority of cases, the federal court will apply the state rule of local action. 
C) Transitory actions (federal courts) – action can be brought wherever personal jurisdiction over the defendant can be obtained, subject to the general venue requirements.  
XIII Forum Non Conveniens and Transfer

C) Forum Non Conveniens- 

1. Permits the court to void jurisdiction when the lawsuit could be more appropriately brought in another forum.  
2. Venue must be proper.  
3. Allows the defendant to avoid the oppression or vexation of plaintiff’s forum choice, but there must be an alternative forum available.  
a. Gulf Oil v. Gilbert:
1. Action brought in the Southern District of New York for a tort.  Plaintiff is a citizen of Virginia, and Gulf is a citizen of Pennsylvania (1391 b).  
2. The fire occurred in Lynchburg.  There is subject matter jurisdiction, and venue is proper.  
3. Defendant complains that the forum is inconvenient.  They are asking for a dismissal under forum non conveniens. 
4. The court recognizes the doctrine of forum non conveniens.  This is a discretionary option of the court.  
5. Private interest factors: access to proof, availability of witnesses for compulsory process (you can’t force Virginia witnesses to testify in NY), the existence of a vexatious forum for Gulf, expenses, and to look at the scene of the accident.  
6. Public Interest factors: Local juries should hear local cases.  Dockets are congested enough in NY.  Local interest in having local controversies tried locally.  Both the public and private factors cut strongly in favor of the defendant.  Ultimately, the court finds that NY is not a convenient forum and dismisses the case. 
b. Piper Aircraft Company v. Reyno 

1. The US can’t transfer a case to a foreign forum.  The only thing it can do is to dismiss the case.  When the alternative court is a foreign court, you have to be concerned with other procedural devices, like the statue of limitations.  
2. The court will make sure you are acting in good faith from the inconveniences, not to get out of the lawsuit.  The court will grant the motion on condition of waving the statute of limitations or other procedural defenses.  
3. Plaintiffs want the products liability law of the US, not the cause of negligence in Scotland.  The court decides that the forum should be Scotland and actually applies the same standard as in Gilbert.  
4. The trial court says, “no question that Scotland is the better forum.”  The Third Circuit reverses: “We will never transfer a case to a forum where the law of the alternative forum is less favorable to the plaintiff.”  This is not the kind of system we want to have.  It’s not a neutral standard and is a difficult exercise to figure out what forum is more favorable to the plaintiff.  
D) 28 USC 1404 Change of Venue 

1. Gulf was subsequently codified in 28 U.S.C. 1404.  Gilbert was dismissal not a transfer like in 1404.  A transfer provides more efficiency and economy.  It requires a lesser showing of inconvenience than an outright dismissal.  
2. But more that that, in transfers, the statute of limitations doesn’t run because the case doesn’t have to re-sued.  If the defendant is foreign, you would use the Gilbert remedy of forum non conveniens. 
3. 1404(a) “for the convenience of parties and witnesses, in the interest of justice….” 
4. A plaintiff may also move for change of venue, to amend the complaint or because of inconvenience. 

E) Choice of Forum Clauses 

b. Choice of law – under a certain state.  Parties do this in order to provide certainty, to know what the governing standard is going to be in case of conflict.

c. Choice of forum – Speaks to empowering a court to hear a case (consent to jurisdiction) 

1. The courts of a certain state will have jurisdiction over this matter, but other courts may have jurisdiction here. 

d. Ouster Clause - The courts of a certain state shall have exclusive jurisdiction to hear disputes that arise under this contract.  Or, courts of this state and no other shall have jurisdiction. Ouster clauses are usually enforced unless:

1. The clause was a product of fraud or overreaching

2. The party seeking to escape enforcement would be deprived of a day in court because of inconvenience, unfairness. 

3. The fundamental unfairness of the chosen law will deprive plaintiff of a remedy.

4. Enforcement of the clause would conflict with the public policy of the forum state. 

XIV Conflict of Laws – 

A) Horizontal – plaintiff is from one place, defendant is from another and action is in third place.
B) Vertical – Arises in diversity jurisdiction.  A situation that arises under state law but is in federal court solely because of the citizenship of the parties.  Does the court apply state or federal law?  This is where we focus our discussion.  
a. Section 34 of The Judiciary act of 1789 which today is 28 U.S.C.A. 1652: 
1. When you are in diversity jurisdiction, the laws of the several states except where the Constitution or treaties apply shall be the rules of decision in trials at common law and cases where they apply.   
2. Swift v. Tyson (1842): 
i. The Supreme Court held that the federal court sitting in diversity is not bound by state common law decisions; they are free to apply “federal general common law.”  
ii. The court wanted to insure uniformity of commercial law.  
iii. The court did recognize that state law would always govern certain issues: real estate transactions or assets fixed to the ground.  Outside of this, state law did not bind the federal court.  
iv. Led to inequitable administration of the law and forum shopping.
C) Erie v Tompkins (1938) –

3. Swift v. Tyson unconstitutional

4. The federal courts do not have the power to decide the rules of decision in cases arising under diversity jurisdiction. 

5. Scholarly work revealed different intentions of Judiciary act. 

6. No uniformity of law.

7. Congress does not have the power to declare substantive rules of common law applicable in a state, whether they be “local” or “general” in nature.  

a. Constitutional Arguments of the Court

1. Article 3, section 2 sets forth the powers of the court.  

2. The 10th amendment is also a second argument: the powers weren’t given to the federal government and are therefore reserved for the states.  

3. Equal protection of the laws – Rights depending on the forum (state or federal) makes equal protection of the law impossible.  

4. Article 1, section 8 “necessary and proper clause” – Reed’s dissent.  Reed: “No one doubts federal power over procedure.” Dichotomy between rules of state law (substantive) and rules of procedure.  Congress under Art. 1, §8 “necessary and proper” clause has the power to create procedural laws.

D) Klaxon v. Stentor
a. The federal court applies the state’s conflict of laws rules.  The function of the court was to ascertain what a state court judge would have done.  The state court judge would have applied the Delaware conflict of laws rules.  The result will probably be the same.  Klaxon applies the Erie rule to conflict of laws cases.  You shouldn’t get a different result from the federal court.  You can still forum shop between federal courts horizontally, although Klaxon prevents vertical forum shopping. 

E) Guaranty Trust v. York 
a. The court rejects the substantive/procedural test and looks to the issue as outcome determinative.  If the outcome will differ by applying the federal rule, state law will apply.  

b. The virtue of the test is certainty.  But, it can be arbitrary. 

c. Outcome determination might make the federal rules meaningless or could make their application very uncertain if you take York to its logical conclusion. 

d. Problems w/ York: Cohen, Ragan: The court applied the outcome determinative standard and angered federal courts (ventriloquist dummies of state courts).   

F) Byrd v. Blue Ridge Electrical 
1. Outcome is not the standard; not a talisman.  The test is “affirmative countervailing federal considerations”.  Outcome is not the only thing that matters.  The rule of Erie should not affect the federal system as an independent provider of the services of justice.  

2. First, look at the state rule and the state’s interest in the state rule.  

3. Look to the federal rule and the federal interest in applying the federal rule.

a. What is the impact on outcome?  

1. Brennan says the two considerations (state and federal interests) should be balanced.  Since the outcome is not determinative, the federal interest should prevail.  
2. The virtue of the outcome determinative test was certainty.  There is a problem of quantitative analysis with this rule.  There is a lot of room for subjective standards, and not a lot of certainty
3. The standard of Byrd gives the federal courts a lot more leeway in deciding these issues.  Particularly, they are released from applying antiquated state court rules that might produce bad results.
G) Hannah v. Plummer

1. First case that involved a conflict between state procedural rule and FRCP.
b. Hannah Test

1. First, look to see if the rule covers the situation.
2. Is the rule valid?

i. If it falls within the rules enabling act?

a. General rules of practice and procedure (2072A)

b. Rules shall not abridge, enlarge or modify any substantive right (2072B) 

3. Is it valid under the constitution? 

i. You would look at article one, section 8 for constitutional authority – necessary and proper.  

4. If the answers are all yes, the rule applies.  Nothing else matters. 

c. Hannah Dicta - But what if the federal rule doesn’t cover the situation?  

1. In dicta, the court says we look at outcome (failure to apply to state law) in terms of forum shopping or inequitable administration of the law, the twin aims of Erie.  If the failure to apply state law would result in forum shopping and/or inequitable administration of the laws, state law applies.  

d. What if the federal rule was invalid?  It’s never happened, but if it did, you would just apply state law.  

e. The result in Ragan (Rule 3 did not apply because the outcome would differ) is consistent with Hannah and would be upheld (Rules shall not abridge, enlarge or modify any substantial right).  

H) Burlington Northern R.R. v. Woods  Appellate Rules

a. Affirmation of Hanna.

b. Held that FRAP also subject to Hanna test.

c. Expands Hanna as it finds that if a rule is arguably procedural then it is Constitutional.

I) Inverse Erie 
1. Just as it is possible to have a state claim in federal court (diversity jurisdiction), it is also possible to have a federal claim brought in state court.  

2. FELA claims – tort claims, usually brought in state court.  Plaintiff’s choice of forum is absolute as a matter of congressional policy.

3. Actions that involve injuries to seaman under the Jones Act.  No removal.

4. What are the governing principles?

a. Basic concept of Erie – Shouldn’t get a different result just because you are in federal court.  Same thing – State applies federal law on matters of substantive congressionally mandated rights.  State practice and procedure can be followed.  Basically a reversal of the Erie presumptions.  

b. Erie – state substantive, federal procedural

c. Reverse Erie – state procedural, federal substantive (very rare situations) 

XV Pleadings 

A) Evolution - Function of pleadings under the FRCP (“notice” pleading not “fact” or “code” pleading”  The field code had eliminated much of the technical requirements of the common law, where form (you had to plead the correct legal theory or you lost) was the emphasis, the idea was to avoid trial and trial was “by ambush.” But there were problems with the Field code: the difference between a fact/conclusion and the requirement of pleading only facts necessary to state a cause of action, no evidence or legal theory.   
1. To give notice 
2. State the facts
3. Narrow the issues for trial
4. Provide for a speedy disposition of sham claims
b. Field code reduced pleadings to three parts
1. Complaint
2. Answer
3. Reply 
4. The problem with the codes was courts looked at the common law precedent to interpret the codes, importing the bad case law decisions you were trying to avoid.  
B) Pleading Under the Federal Rules The basic purpose of the pleadings under the FRCP is to put the other side on notice and to plead facts sufficient to state a claim for relief (not a cause of action, which is much narrower).  
c. Rule 9(b) Notice pleading is a general concept with the exception of rule 9b, dealing with fraud cases.  Fraud cases require specificity of pleading.  Why?
1. Because fraud is a serious allegation that is easy to allege and difficult to prove.  We want to insure that the lawsuit is not frivolous. 
2. In some state jurisdictions, there are other specific pleadings: NY – libel, defamation.  Some states have case law for specificity – Rannard v. Lockheed – Malpractice. 
3. Also, civil rights litigation in districts where prisoners bring frivolous lawsuits requires specificity in pleadings.  But the Supreme Court in 1994, in Letterman, declared that specificity in pleadings not mentioned in 9(b) can’t exist.  Courts can’t impose their own types of specificity in pleading requirements through decisional law.  (Schreck case)  
d. Matters of common knowledge need not be pleaded or proved.   
e. After the complaint is filed, the defendant must file an answer or respond in some way, possible by motion.  
f. The details of your claim are developed during the discovery phase.  FRCP permit skeletal pleadings because they want meritorious claims to go to trial.  
g. Trials are nothing more than an ordinary presentation of what was found in discovery.  If there are surprises, you screwed up.  There is no Perry Mason shit.  
C) Rule 11 –Cavanagh’s boy 
1. Papers filed with the court have to be signed by the attorney or the person representing himself.  

2. The signature certifies that you have done a pre-filing investigation.  

3. You certify that you are not proceeding in bad faith.  

4. Your claim has merit in the law or you have a good faith argument for reversing the law. 

5. The claim is grounded in facts that you have or expect to develop on discovery. 

6. Any defenses are also grounded in law and fact.

a. 1983 amendments –

1. First, the pre-filing investigation requirement was made specific as to fact and law.  

2. They tried to develop a reasonable person standard of good faith and grounded in fact and law.  It was never purely objective, but the idea is a reasonable attorney standard and not subjective. 

3. Third, sanctions were made mandatory, not discretionary.

4. By 1985, sanctions practice had become a new cottage industry in litigation.  Sanctions typically consisted of fee-shifting.  Defendants would argue that the fees were only needed because of the frivolous lawsuit.  

5. Defendants also made sanctions motions as part of their motion to dismiss.  Defendant’s lawyers would send letters reminding the plaintiff that sanctions were mandatory under Rule 11.  

6. There was a sense that rule 11 operated to chill meritorious claims because of the threat of sanctions.  

b. 1993 Amendments

1. Sanctions are no longer mandatory; they are discretionary.
2. Deterrence, not compensation is the guiding principal (punishment should fit the crime.) Paying fines into the court won’t compensate victims but it will encourage deterrence.  
3. 21 day safe harbor – Designed to lessen the courts business by giving the lawyer time to stop and think.  It also takes some of the burden off of the court.  Rule 11 was clear that the court decides – if the attorney is sanctioned, he can’t bill the client.  

4. Pre-filing investigation requirement with respect to facts and laws

5. If the argument is based on existing law or change in law, the client can’t be sanctioned because they have no law expertise (unless they are IBM).  

6. Frowns on fee-shifting; it may be appropriate but it’s not the only remedy.

c. Rule 11 violations and pro se litigants – 

1. This is the most fruitful source of frivolous litigations.  This is an argument for the same standards for pro se litigants as for attorneys.  But you have the same problem: pro se litigants don’t grasp the nuances of Rule 11.  

2. Use the same standard for determining violations of rule 11, just impose smaller penalties on pro se litigants. 

D) Pleading – Complaint Rule 8 
a. Section a) 

1. Subject matter jurisdiction

2. Short and plain statement of  the claim showing plaintiff is entitled to relief

3. A demand for judgment for the relief sought

E) Rule 9(g) – Items of special damages must be pleaded specifically.  

4. Special damages are those which you would not normally expect to suffer from the claim.  (The AZ guy with the permanent erection after the car accident.) 

5. A demand for judgment (damages, injunction)      

F) Answering the Complaint 

a.  You have to deal with all of the allegations that are put forward in the complaint.  
b. If you don’t deal with an allegation, it is deemed admitted.  
c. You can admit or deny the allegation.  

d. You can also admit in part, and deny in part.  

e. As long as it is clear what you are admitting and what you are denying, it is permissible.  If you have not made it clear, the allegations are going to be deemed to have been admitted.  

f. Plaintiff alleges: I was negligently injured by the defendant in an automobile crash that occurred on this date, this location because of certain conditions and conduct.

1. Answer: Defendant denies being involved in the accident under those conditions.  Negative Pregnant – The answer will be deemed to be deficient and the allegations admitted, because it’s not clear what you’re admitting and denying.

2. General Denial – “I deny each and every allegation in the complaint.”  This is no good.  You have to admit things that are true otherwise you’ll violate Rule 11.  One way to compromise is to deny each and every allegation of wrongdoing in paragraph one, and then deal with every litigation in the subsequent paragraphs.  

G) Denial - Denial must meet the substance of the allegation.  You cannot use confusing language to respond.  It will be construed as an admission.  
3. Typically, it is presumed that you are denying an allegation of your own knowledge. 

i.  For example, you are excused of negligence after getting into a car accident.  You can deny based on your own knowledge, by simply denying the allegation. 
4. But if you don’t have any knowledge of the allegation, you can deny based on information and belief.    For example, you have documents and records or other information that gives you a belief.  
i. Your employee crashes your car, and it is presumed that you gave permission.  You are sued under respondeat superior.  You can deny on information and belief.  
5. You can have an allegation that you deny knowledge and information sufficient to form a belief.  
i. Your employee is killed in the car accident.  You deny knowledge and information sufficient to form a belief.  
H) Dealing with the allegations in the Substance of the complaint - Each paragraph of a complaint will contain a short averment, or statement of fact.  When you respond in an answer, the paragraphs in your answer should correspond to the allegations in the complaint.  The numbers should coincide.  

I) Defenses - After you deal with the allegations, you might want to raise a defense: no claim for relief, improper jurisdiction.  

J) Affirmative Defense – Rule 8© - Difference from a defense is that you introduce new facts.  The plaintiff is entitled to know what your affirmative defense is.  The list of 8© is not exclusive, there are other instances.  The plaintiff hasn’t raised the issue in the first instance, so a denial is not enough to put the plaintiff on notice of your contention.  Deny the allegation, and interpose the affirmative defense.  

K) Counterclaims – A defendant’s complaint.  The idea is to settle all claims in one lawsuit.  The plaintiff has to respond in a reply.  

a. The same standards apply to a reply as to an answer.  

b. A plaintiff must respond to all allegations, any allegations not responded to are deeded admitted.  

c. Seeks affirmative relief.  (Label in pleadings: “First counterclaim” to make clear you are asserting an affirmative right to some relief.)

d. Plaintiff may not respond to affirmative defenses because they are deemed denied as a matter of law, unless the court orders you to respond.  Plaintiff must respond to counterclaims.  

L) Counterclaims – Rule 13
a. Compulsory Counterclaims – If the counterclaim arises from the same transaction or occurrence, it is compulsory.  Must be raised or they are lost.  The idea is to have all the claims before the court in one lawsuit.  The federal system has a liberal idea of counterclaims.  You need not assert a separate and independent basis for subject matter jurisdiction in a compulsory counterclaim, because it is a form of supplemental jurisdiction (13a).  
b. Permissive Counterclaims– If the counterclaim doesn’t arise from the same transaction or occurrence then it must have a separate basis for subject matter jurisdiction.  
M) Amendments - Typically, amendments will be permitted routinely before trial.  Rule 15(a) says you can change your complaint once before the answer is due without even asking the court, because the court would routinely grant the request anyway.  Outside of that, it’s “as justice so requires.”  
1. Motions for amendment made during trial are difficult because there was the period of pre-trial discovery when you had time to sharpen your claim.  Second, the amendment might be expensive, dilatory and unfairly prejudiced against the other party.  If the court is going to grant the amendment, they will postpone the trial to give the other side time to prepare.  Or, the court will say, “It’s too late.”  The power is discretionary.

a. Relation back of amendments - The amendment will relate back as long as the subject matter of the amendment arises out of the same (“conduct, transactions and occurrences) facts as the original claim.  Humphries v. Going – Plaintiff wanted to add a theory of negligent entrustment and since the conduct rose out of the same circumstances (transactions and occurrences) it was deemed to have related back. 

b. What if defendant tries to amend to add an omitted compulsory counterclaim that is now barred by the SOL but wasn’t at the time of the answer?  

1. This is Stoner v. Terranella.  The appellate court says no, for two reasons: 

i. Rule 13(f) governing the interposition of omitted counterclaims (failure to assert a compulsory counterclaim can be remedied by Rule 13) has no provision for relation back, therefore the amendment cannot relate back.  This reasoning is no good, because we’re looking at something contained in an answer, so Rule 15 generically applies.  The court should have applied the general rules of relation back under Rule 15.  The court makes a dumb mistake by focusing on Rule 13, instead of looking at Rule 15 which applies to all pleadings. 

ii. Second, the court looks at state law.  Kentucky state law doesn’t permit relation back.  Therefore, under Erie, we can’t permit relation back.  Wrong, also because Rule 15 should apply under Hanna.  It’s too complicated to accuse the defendant of forum shopping, there’s no nobody who will go through that sort of calculus.  By definition, this goes to matter of procedure, not substance.  Second, there’s no indication that the application of the federal rule would ever lead to forum shopping, because nobody will make this decision at the outset.  

c. Relation back of amendments, new parties - Rule 15© addresses this.  Basically, the question is, “Did Y have notice of the lawsuit at the time?”  As long as you file the amendment within 120 days after the action was filed, and the party would have known of the action and has received notice of the situation, 15 © permits you to change the party’s name.  15 © was passed in a reaction to Shiavone v. Fortune (Plaintiff named Time magazine, not Fortune and the action was dismissed because SOL had run.)

XVI Disposition Without Full Trial 

A) 12(b)(6) Failure to State a Claim on Which Relief can be granted – 
a. For a rule 12(b)(6) motion, we are just looking at the complaint: conceding the facts, but there is no issue of law. 
B) 12(c) Motion for Judgment on the Pleadings
a. The defendant may concede liability in the answer in 12(c) situations, which is rare.
C) Motion for Summary Judgment – Rule 56
a. For Rule 56, there are no genuine issues of material fact as garnered from the discovery period.  The defendant gets “two bites of the apple,” one before discovery, and one after discovery.  The Summary Judgment pierces the pleadings, it lets us get behind what the pleadings are. 
b. About 96% of federal cases are resolved by settlement, motions for summary judgment and to dismiss.  Cases that proceed to trial are routinely decided by summary judgment before a verdict.  Judges like summary judgment motions because they frame the issues.  SJ motions can be made by the defendant or the plaintiff.  But SJ is quintessentially a defendant’s tool.  
c. Cavanagh says: Motions for summary judgment made by defendants at the outset of the lawsuit are a waste of time.  There has to be some discovery, unless the claim is so bizarre.  The court will deny the motion with leave to raise it again after discovery.  But the problem is that the judge is unlikely to give you a full hearing at another time, so make sure that you don’t waste your one best shot.  On the other hand, if you wait until the end of discovery there will be a lot of expense.  The bigger the record, the greater the chance that there will be some genuine issue of material fact that will necessitate a trial.  A summary judgment motion searches the record.  This means that if your motion is denied, the court could grant judgment for the other side.  That doesn’t happen a lot, but it may.
D) Benefits of SJ – Cost savings.  Defendant moves for summary judgment arguing no genuine issue of material fact.  How should the plaintiff respond?  By putting their best foot forward with their best evidence.  You have to put all your cards on the table.  As a defendant, you will get everything that the plaintiff has.  You also have the chance to really focus the judge’s attention on your case.  SJ helps give the judge a handle on the issues of the case.  
a. Rule 56 has been in existence as long as the FRCP.  Initially, judges were reluctant to grant the motion, because there was a fear that meritorious claims would not be heard.  This changed in 1986.  Matsushita, Cellotex and Anderson changed the perception of summary judgment.  The courts may have gone a little too far.  But it’s clear that the historic reluctance to grant SJ has dissipated significantly.  SJ is not a procedural shortcut that will disadvantage the plaintiff, rather it fits in the FRCP goal of a just, speedy resolution of all cases 
E) Matsushita - Zenith accused Matsushita of dumping their products for cheaper in the US and predatory pricing, which is selling below cost in an effort to drive rivals out of business.  The argument is improbable.  USSC grants summary judgment because Zenith’s position is just not plausible.  The theory of predatory pricing is questionable, and Matsushita’s conduct is consistent with legitimate behavior.  More than metaphysical doubt, you’ve got to create a genuine issue of material fact: “Could reasonable people disagree?”  If not, there is no need for a trial.  In complex antitrust cases where intent is an issue, courts should be circumspect in granting summary judgment motions.  In Matsushita, the court held that there is no reason to view antitrust cases any differently.  
F)  Celotex - The question was: does the defendant have to put forth evidentiary material or is it sufficient merely to show a deficiency in the plaintiff’s proof?  The court held the latter was sufficient.  SJ is not a way of bushwhacking a meritorious claim, but is consonant with the goal of the FRCP: to make sure meritorious claims are heard.  The plaintiff isn’t entitled to trial simply because it filed a complaint.  
G) Anderson v. Liberty Lobby – Defamation case.  Many states require that you show malice, not simply by preponderance of the evidence (more probable than not, criminal is “beyond a reasonable doubt.”)  Sometimes we require a more demanding standard, in Anderson: “clear and convincing evidence of malice.”  The substantive standard of malice is difficult, plus the burden of “clear and convincing evidence” is also higher.   Is it sufficient for the plaintiff to adduce evidence from which a jury could find it was more probable than not, or do you have to meet the jurisdictional standard (clear and convincing evidence) to rebut a motion for summary judgment?  The court found that the plaintiff has to come forward with the same standard that’s going to apply at trial: “clear and convincing evidence.”  If the plaintiff can’t, they lose on summary judgment.  The standard of proof is going to reflect the standard of proof that will apply at trial.   
XVII Discovery 

A) Broad equitable pre-trial discovery is the “Cinderella of changes under the FRCP.”  Trial is nothing more than an orderly presentation of what was learned on discovery, because there is no Perry Mason surprise shit.  We want a trial in the sunshine rather than trial by ambush.  
B) Standard of Discoverable information - .  The standard is basically a relevancy standard: is the material you seek likely to lead to the discovery of admissible evidence? 
a. 12/1/2000 Amendment - Prior to that, 26(b) said “all materials relevant to the subject matter, but not privileged.”  
1. Attorney initiated – Scope is “relevant to the claims and defenses.”
2. Court approved – If necessary, scope can expand to: “relevant to the subject matter.”  
3. Is there really any difference?  Cavanagh says no difference in the delineation.  He doesn’t think that the breaking up of discovery into attorney initiated and court approved isn’t going to make any difference.  There is a lot of pressure on the drafters from the institutional defense bar to bring down the costs of discovery by limiting the scope of discovery.
C) Discovery Devices 
a. Depositions – Sworn testimony taken prior to trial subject to cross examination, typically taken in a lawyer’s office without a judge there.  The purpose is to lock the deponent into a state of affairs, and if they want to change their testimony at trial, the witness is subject to impeachment.  Expensive, but it’s the best way to get a person under oath subject to cross examination.  Governed by rules 31 and 32.
b. Interrogatories – Rule 33 - Written questions can only be served on the parties, and they have 30 days to respond.  The attorney typically answers the interrogatories.  No real time, simultaneous interchange where you can ask follow up questions.  “Poor person’s deposition,” because they are less expensive.  In personal injury cases, you can have a low cost set of form inquiries.  
c. Document Demands – Rule 34 – 
d. Mental and Physical Examination – Rule 35 – The only rule that requires the court’s permission.  It’s invasive and possibly humiliating.  This is routine in a personal injury case.  
e. Request for Admissions – Rule 36 – Ask the other side to admit any fact.  Requests for admissions are designed to obviate the need to adduce evidence, typically testimonial, about things that are not going to be challenged at trial.
f. Sanctions under Rule 37 – 
D) Limitations on Discovery 
a. Hickman v. Taylor - Defendant’s attorneys had interviewed the survivors and settled with four of five.  In discovery, plaintiff’s attorney requested 
1. Witnesses’ statements 
2. Personal recollections of the attorneys.  
3. The plaintiff’s attorney refused to turn over the documents.  Eventually after being ordered by the court, the plaintiff’s attorney was held in contempt of court (“keeper of the keys”), a final order which would be appealed.  On appeal, the Supreme Court reversed the judgment, not based on attorney client privilege, rather on a new theory of attorney work product (material produced in anticipation of litigation). 
4. Attorney Work Product - Material produced by an attorney or under an attorney’s direction that are in preparation for litigation or in contemplation of litigation. 
5. Ordinary work product – Discoverable on a showing of substantial need or hardship. Death of witnesses, subsequent mental illness or lost witnesses qualify as hardship or need. 
6. Opinion work product – Virtually sacrosanct.  Memo impressions, thought processes, opinions and strategy are almost always undiscoverable.  
7. Why protect Attorney work product? – Preserve the adversary system, maintain an incentive to put your best foot forward, and provide a zone of privacy so the attorney doesn’t have to always look over his shoulder.  
8. Expert witnesses – The report of an expert or paralegal is privileged, but the expert can be questioned about the same stuff on the stand.  The packaging is privileged, not the contents.  
9. Another area of potential professional suicide – Make sure you put “Privileged and Confidential: Attorney work product” at the top of your memos when working in a sensitive area.  The point is that you can’t convert what isn’t work product into what is.  The point is that a lot of people will handle your documents in the law firm.  What the P/C AWP tells them is to be cautious.  Judges hate having to look into work product problems.  “Discovery was hardly intended to enable a learned profession to perform its function either without wits or on wits borrowed from the adversary.” – J. Jackson, concurring.
10. Waiver of AWP – If you end up with “plaintiff’s outline of proof” under your office door, does that constitute a wavier of AWP? It might.  
11. If you play hardball and use the document you have to be prepared to deal with hard questions from the judge.
12. If you give it back to the other side without looking at it, no one will believe you.  
13. If you’re the judge, is there wavier or not?   The document was put there by a disgruntled paralegal.  This is not wavier because there is theft, no voluntary relinquishment.  
14. But also, it’s the attorney’s responsibility for the security.  If there were reasonable security measures, there would be no wavier.  
15. You don’t want to give work product to the other side, because it’s contrary to the adversary system. 
16.  On the other hand, if work product is stolen, there may be a wavier because you didn’t take steps to protect yourself.  (You could have shredded the documents but you didn’t.)  
i. Exceptions to the privilege – 
a. If you are trying to perpetuate a fraudulent scheme by enlisting your attorney, the work product is not protected.  If you’ve enlisted the attorney as the general counsel of a criminal enterprise, even opinion work product is not going to be protected.  
b. “At issue” exception – Your attorney advised you not to bring an action.  Eventually you bring the action and the other side claims laches.  The attorney’s advice is not “at issue.”  
XVIII Res Judicata 

 Frequently used generically to describe all situations in which a prior judgment is going to have effects on a subsequent judgment.  “The matter has been decided.”  

(1) Plaintiffs should only get “one bite of the apple.”

(2) Courts are already overcrowded. 

(3) Modern procedural devices make joinder of claims and parties easier, so we want to bring an end to constant litigation. 

(a) Peace

(b) Efficiency 

(c) Consistency

(i) “Fairness” is NOT a goal; these goals may be at odds with fairness.  

1. Difference between Preclusion and Strare Decisis

a. You can change stare decisis by overruling prior precedent.  You can’t change preclusion, the decision is what it is.  
b. Stare decisis is bound to a particular jurisdiction.  Claim and Issue preclusions can have effect in other jurisdictions.  
c. Stare decisis binds everyone in a particular jurisdiction.  Preclusion binds only the parties to the litigation.  Under stare decisis, the lower court is bound by the higher court.  With respect to preclusion, the higher court could be bound by the lower courts.  Stare decisis can help you win your case when a court denies you issue preclusion. 
A) Claim Preclusion (Res Judicata) – Forecloses adjudication of any matter that has or should have been litigated between two parties.  Common law terms – bar and merger.

a. Merger – The judgment merges with the cause of action.  (Your client hurt his knee suing, doctor told him 95% chance of full recovery after 1st surgery, but he’s in the 5%.  You can’t sue the resort again, the judgment merges with your cause of action. 

b. Bar – You can’t re-sue after receiving an unfavorable judgment, you can only appeal.  

c. Application – for claim preclusion to apply: 

1. The parties in F1 and F2 must be identical.

i. These parties are deemed to be identical: 

a. Assignor / Assignee 

b. Trustee / Beneficiary

c. Master / Servant

d. Principal / Agent

e. Executor / Beneficiary of an estate

ii. Cavanagh doesn’t like the term “privity” unless you mean the narrow idea of legally identical.  If you a member of a class, and an action is brought on your behalf, you are bound by that determination.  

2. The cause of action must be identical. 

i. Property damage and bodily injury may be separate causes of action, based on old case law.  But Cavanagh says you should always bring all related claims together, because Clancy v. McBride is ripe for overturning. 

a. SMJ may have been limited ($ in controversy). 

b. SOL’s were different. 

c. Differing interests – plaintiff and insurance company. 

ii. If the court grants a motion to dismiss with leave to amend and you don’t amend but try to bring a separate action, you’ll be precluded.  Same transaction, same proof.  What are the facts that are going to be proven in F1?  In F2?  If they are the same, the causes of action are the same for preclusion purposes.  Proof for purposes of damages is not considered, we look to the transaction itself.  

iii. Restatement 2nd of Judgments does recognize that in certain instances, claim splitting may be appropriate (§26).  

a. The court may order you to split the claims

b. The two claims together might confuse the jury.  

c.  For convenience, in order to simplify the proceedings. 

d. The parties may expressly reserve the right to split the claims. 

e. If there are formal barriers to the claim (SMJ). 

f. A statute may expressly permit claim splitting, or a statutory scheme. 

g. Public Policy – marital relations. 

3. F1 is on the merits – goes to the heart of the matter, no dismissal for jurisdiction or statute of limitations. 

i.  The problem is: What if you move for a dismissal under 12(b)(6) and the court grants the motion?  If it’s a defective pleading, it’s not on the merits.  If it’s deficient in law, it’s on the merits.  The courts aren’t always clear about which one it is.  The tendency is to look at as a defect in law, but it’s not clear.  

a. To address this situation, “with prejudice” means on the merits, “without prejudice” means not on the merits.  The problem with this approach was that judges didn’t say anything.

b. Now, if the judge says nothing, it is deemed to be on the merits, unless he says “without prejudice”.  In NY, the presumption is the opposite.  But the point is that procedural codes deal with this stuff. This is while we have Rule 41(b) – presumed to be on the merits unless it says otherwise.  

c. Containers – When talking about negotiable instruments, each negotiable instrument gives rise to a separate claim. 

d. Taxes – Each tax year gives rise to a new cause of action.  The government can raise the 1999 taxes in 2000.

B) Issue Preclusion (Collateral estoppel, partial res judicata) - Forecloses re-litigation of those issues which as between the parties have been raised, litigated and adjudicated.  

a. Limited Application – Only applies to issues raised and decided, unlike claim preclusion, which can apply to issues that were never raised but should have been.  

b. Adjudicated - If a finding was not necessary to the F1 judgment, it is not precluded.  The F1 loser cannot normally benefit from finding in its favor, because the F1 judgment turns on facts that are favorable to the F1 winner.  These facts will not be termed “adjudicated” for issue preclusion purposes. (Cambria v. Jeffrey)  

1. If you are not a party to that judgment, you are not bound by that judgment.

2. Mutuality of Estoppel - If you’re not a party to a judgment, you can’t benefit from a judgment.  If the F1 judgment had gone the other way (if defendant won against plaintiff), owner’s (a stranger) claim would not be precluded.  

i. Exceptions - In cases of imputed negligence (respondeat superior, etc.) the rule of mutuality of estoppel breaks down.  

a. F1. Plaintiff v. Employee (Employee wins)  F2: Plaintiff v. Boss (can boss benefit from F1 judgment as a stranger.) 

b. In the example above, plaintiff will get a second bite of the apple: multiplicity of litigation, greater expense, possibility of inconsistent judgment.  If we let this go forward, we undermine all the basic principals of preclusion.  Defensive use of non-mutual issue preclusion is permitted.  

c. No Offensive Use of Non-Mutual Issue Preclusion – 

(1) Wait and See Attitude by potential plaintiffs – Plaintiffs have no incentive to bring the action immediately.  If one plaintiff wins, then they will try to use the F1 judgment preclusively against the defendant.  There is a proliferation of litigation. 
(2) Inconsistent judgments - First 3 plaintiffs sue the bus company and lose, but P4 wins.  P5 wants to use the F4 judgment to preclude the bus company. 
(3) Nominal Judgments and Substantial Judgments – If defendant loses the F1 action for nominal judgments, he’s lulled into a false sense of security.  We don’t want a nominal judgment to lock the defendant into a much more severe judgment. 
d. Death of Mutuality – The court now has discretion to grant offensive non-mutual issue preclusion.  The plaintiff raising offensive issue preclusion will raise it at the outset as a motion for partial summary judgment on that issue.  Switching of roles is not important; what’s important is you interest as to the issues.  
(1) Judicial economy – “wait and see” attitude
(2) F1 nominal, F2 (whip saw) substantial 
(3) Procedural opportunities – discovery.  

(4) Locking in inconsistent judgments  

Π v. Δ1, then Δ1 v. Δ2…IMPLEADER [FRCP Rule 14]


Π v. Δ1 + Δ2, then Δ1 v. Δ2…CROSS-CLAIM (common law)


Π v. Δ, then Δ v. π…COUNTERCLAIM [FRCP Rule 13]











