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               Prof N. Weiskopf  (Fall 2001)
Contract – legally enforceable set of promises

Unilateral Contract – promise made in return for a performance

Bilateral Contract – promise made in return for a promise – majority of contracts
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· Principles of Contract Enforcement (Why to enforce)

· Contract law protects reasonable expectations 

· Purpose of contract law is to compensate

· No punitive damages for breach (exception: some states allow punitive damages for “bad faith breach”)

· In the interests of public policy (stability of the market place, predictability, etc.) private agreements and promises are enforceable.  It is also the reason not to enforce certain promises

· Breaches of contracts can sometimes be the most economically efficient possibility under the circumstances.  That the reason why courts tend to avoid ordering specific performance and usually prefer to order monetary compensation  for breaches (see remedies)
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· Enforceability (What to enforce) 
Contracts are enforceable on the basis of


· Consideration

· Consideration is a bargained for exchange in which each party receives  either benefit to that party or detriment to the other

· Exchange must be bargained for (Restatement § 71(2):  “A performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and given by the promisee in exchange for that promise”)
· Each party should be looked at independently to determine the consideration for that party

· Consideration either present or not.  Courts do not evaluate the value of the exchange.

Exception:  Unconscionability – extreme unfairness

· Legal detriment – doing or promising to do something that one is not legally obligated to do or refraining or promising to refrain from doing something that one is legally privileged to do – is valid consideration 

· Forbearance of the legal action is consideration if forbearing party reasonably believes that the legal claim is real at the time of contract – detriment to that party (Fiege v. Boehn, bastardy case dropped)

· Past performance is not valid consideration – can not be bargained for at the time of contract (Feinberg v. Pfeiffer, pension to old lady)

Exception:  Some Jurisdictions (including NY) have statutes providing that past performance is valid consideration when

· Writing requirement is satisfied

· Consideration must have been given

· Consideration would have been valid had it been bargained for

· Moral obligations generally  are not valid consideration (Mills v. Wyman, sick son; Webb v. McGowin, pine block falling – minority approach)

Exceptions:  No new consideration required for the following “moral” promises

· Statute of Limitation – promise to pay after SOL has run
· Infancy – promise made as an infant but not avoided as an adult
· Bankruptcy – promise to pay the debt after it was relieved in bankruptcy (subject to statutory requirements)
· Illusory Promises – only the illusion of the performance has been held out – not valid consideration

· The choice of whether to perform or not has to be totally under control of promisor for consideration to be not valid – unlimited discretion.  (Strong v. Sheffield, promise not collect on the note until he wants to)

· When the control is not total (discretion is limited) courts had found “good faith” to be enough to establish valid consideration

· Satisfaction Clauses - Discretion is limited – Contracts are not illusory

· Commercial activities – standard is satisfaction to a reasonable man (Mattei v. Hopper, real estate deal subject to “obtaining leases satisfactory to the purchaser”; Wood v. Lucy, implied promise to use reasonable efforts in the settings of exclusive agency contract)

· Artistic Activities – standard is good faith and honesty 

· When standard of reasonableness are too vague courts will use a good faith standard

· Requirements/Output Contracts are not illusory

· Good faith of buyer/seller places a limitation on the discretion (Eastern v. Gulf, “commercial good faith” test in the settings of output/requirements contract)

· There must be relationship between past and present outputs/requirements

· Good faith entails self-sacrifice in some cases

· At Will Employment – as a matter of public policy courts consider at will employment a contractual agreement despite the fact that it seems that both parties have unlimited discretion to terminate the contract.  Once employer allowed the employee to remain on the job for a substantial period of time, a binding unilateral contract (accepted by keeping employee on the job) was forged out of the initial, possibly invalid, bilateral contract

· Termination Clauses
· Common Law – If contract allows termination at any time without notification – illusory contract.  Requirement of notification cures this problem

· UCC – a termination clause without the requirement of notification is not illusory.  UCC implies notification requirement

· Gratuitous or Gift promises  - promises lacking valid consideration are generally not enforceable 

Exceptions (see below for alternatives to consideration):

· The promise had induced reasonable detrimental reliance

· Tangible benefit was incurred by promisor and no remedy would lead to unjust enrichment 

· Conditional gratuitous promise – a gift promise conditioned upon something not bargained for – is not enforceable (Kirksey v. Kerksey, “Come here and I give you place to live” – “coming here” is condition for a gift, but not bargained for performance)

· Reliance

· Reliance is alternative (to consideration) basis for enforcement of promises (Restatement §90: “A promise which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the part of the promisee and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise”)
· The principle is that the promise made without consideration becomes binding (enforceable) if:

· The promisor intends, or should reasonably expect, that the promise would induce reliance, and

· A party actually relies on the promise, and

· The reliance was reasonable, and

· Non-enforcement of the promise will cause detrimental injury or injustice (Courts have discretion as to the extend and type of relief)

· Some types of promises more likely then others will be enforced on the basis of reliance in lieu of consideration:
· Family promises – relationship between promisor and promisee matters – bargained-for exchange is often out of place in family settings (Ricketts v. Scothorn, grandpa promises to take care of his granddaughter)

· Promise to convey land – where promisee has relied by moving onto land and making improvement – the evidentiary purpose of consideration is somewhat taken care of

· Promise coupled with gratuitous bailments – (Siegel v. Spear, promise to insure the item in bailment, failure to do so, item is destroyed)

· Charitable subscriptions – charity does not have to do or promise to do something in return for donation or promise of donation – such gratuitous  promises are enforceable – largely a public policy principle

· Equitable Estoppel – Reliance on alleged set of facts

· Promissory Estoppel – Reliance on an actual promise where there is no consideration

· Restitution (basis for recovery) 

· Restitution based not on a promise at all but on the principle of preventing unjust enrichment
· Restitution is limited to the benefit which was conferred
· Emergency services are not gratuitous when the services rendered were of the kind that is usually paid for (Cotnam v. Wisdom, Dr. treats patient in emergency situation)
· Restitution is not awarded when the plaintiff’s conduct was:
· Officious – no reasonable expectation of payment under circumstances

· Example:
Benefits are conferred but the third party has contractual obligation to pay for these benefits (Gallano v. Oakwood Park Homes, shrubbery was planted, defendant has benefited, other party was under contractual obligation to pay for shrubbery)

· Gratuitous – providing the benefit that people usually are not paying for (gifts)

· Promise to make a gift is not enforceable

When gift is made no restitution is allowed
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f the empoyerlarge against imposition by botduly 
· Remedies (How to enforce) 

Damages are awarded based on four basic types of interests of the party who has suffered the breach:

· (1) Expectation Interest – puts parties in the position as if the contract had not been breached – promisee receives the “benefit of the bargain” (forward in time)

· Cover damages – difference between the contract price and the amount spent by the buyer in excess of the contract price in buying substitute product

· UCC Requirements for Cover Damages

· Cover must be made in good faith 

· No unreasonable delay in obtaining cover

· Cover must be in like goods

· Once opted for cover damages one can not switch to market formula

· Market Formula – difference between the market price that would have been paid had the breached party chosen to cover at the time of learning of the breach and the contract price

· Used when buyer can’t or doesn’t cover

· Buyer is not required to cover

· Damages – benefit conferred, out-of-pocket expenses and profits that would be realized if the promise had been kept

· Promisee can recover only for losses that can be established with reasonable certainty

· (2) Reliance Interest – Puts promisee in the position as if the contract had never been formed (back in time)

· Requirements for Reliance Interest

· Promisee has changed his position to his detriment

· Has done so in reliance on the promise

· Promisor knew or had reason to know that the promise would reasonably induce promisee to act

· It would be unjust for the plaintiff if no remedy is given

· Damages  - benefit conferred and out-of-pocket expenses

· Reliance compensation is generally less generous than expectancy interest

· (3) Restitution Interest – puts the promisee in the position as if the promise had never been made and compensates for any benefit that had been conferred onto the other party (back in time) 

· Requirements for Restitution

· A tangible benefit was received by the defendant

· The benefit was at the expense of plaintiff

· It would be unjust for defendant to retain the benefit

· The benefit was not intended as a gift

· Damages –only compensation for benefits that had been conferred in the course of transaction (delivered goods, received payment,  improvements to the promisor’s property)

· Restitution is generally less generous than remedies measured either by expectancy or reliance interests

· General goal is not to compensate promisee but to prevent promisor from unjust enrichment

· (4) Specific Performance/Equitable Relief – Party in breach is ordered to actually perform the contract as agreed 
· Requirements for Specific Performance

· Money damages are not adequate to provide justice

· Object is extremely unique

· It is not possible to cover

· Too mach uncertainty in calculating damages

· Contract for the sale of real property (land is presumed to unique)

· It does not require too much court supervision of the specific performance

· The contract must be clear enough for the court to write a clear decree of specific performance

· No problem of making hostile individuals to work together

· Related to constitutional involuntary servitude

· Personal matter, not corporate, whenever there is a breach there is some hostility between people

· Damages

· Specific Performance itself

· Specific performance can be in the form of injunction

· Other Remedies
· Incidental Damages – Phone calls, postage, transportation, inspection – recovered in addition to Cover/Market damages
· Consequential Damages – chain reaction damages, indirect damages that are the consequences of breach – recovered in addition to Cover/Market Damages
· Replevin – UCC §2-716 – this is a remedy at law which means the promisee gets a jury (unlike specific performance when judge decides) Similar to specific performance since the court orders the party to act rather than awards monetary damages.  Limited to goods only
Requirements for Replevin

· The contract must Identify the exact goods

· Cover is impossible or extremely difficult to get

· Arbitration – Alternative resolution of disputes
· Contract may stipulate that the dispute be settled by arbitration

· Parties can agree to arbitrate when the dispute arises

· The arbitrator’s decision can be enforced by a court
· Advantages
· Much faster than court system and therefore cheaper
· Arbitrator can be more of an expert in the field of the dispute
· Arbitrator does not have to be a lawyer
· Disadvantages
· Not required to follow the rules of law
· An arbitrator does not have to give the reasoning for the decision
· Can’t appeal an arbitrator decision, unless a serious wrong was done
· Mediation – a mediator tries to bring the parties together but lucks decision making power – not binding
· Unavailable Remedies
· For stress of bringing suit
· For lawyer’s fees
· For punitive damages
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· Bargaining Process – Contract Formation

· Assent

· Objective Approach – Judge Learned Hand: “A contract has, strictly speaking, nothing to do with a personal, or individual, intent of the parties”.  Person’s words and acts, not person’s state of mind, judged by reasonable person standard are used to determine the intent of the party to enter into contract – real, but unexpressed intention is immaterial (Lucy v. Zehmer, sale of farm at the bar, seller was joking, buyer had no reason to know that)

· “Meeting of the Minds” – shorthand expression for mutual assent.  It is misleading because it assumes a subjective test – use with caution

· Subjective Exception – When both parties did not subjectively intent to be bound the objective standard is not used.  If both parties acted in the manner that reasonable person would believe that they assented to contract, but both parties later admit that neither one of them ever really intended to be bound, the law will not enforce the contract

· Formal Contract Contemplated
· Absent an expressed intent that no contract shall exist, mutual assent between the parties, even though oral or informal, to exchange acts or promises is sufficient to create a binding contract

· To avoid the obligation of a binding contract, at least one of the parties must express an intention not to bound until a writing is executed

· Factors used to determine whether parties intended to be bound:

· Express reservation of the right not to be bound in thee absence of a writing

· Partial performance of the contract

· Whether all of the terms of the contract have been agreed upon

· Whether an agreement in issue is the type of contract that is usually committed to writing

· Offer

· Corbin: “An offer is …an act whereby one person confers upon another the power to create contractual relations between them…  It must be an act that leads the offeree reasonably to believe that a power to create contract is conferred upon him…”

· Law looks for an unequivocal manifestation to be bound.  When in doubt – no offer

· Offer must be personalized – directed toward a specific party

· Either offeree must be expressly specified (to whom is the offer made), or

· The offer must be quantified (offer to sell definite number of item for example)

Exception:  Reward offers do not have to be personalized

· Quotes – general rule: mere quotation of the price is not an offer to sell at the price, but rather an invitation to make an offer

Exception: The quote indicates the clear intent to be bound and the quantity of goods in question is made clear either by the quote itself or by the request for the quote  (Fairmont Glass Works v. Grunden, the quote that had a phrase “for immediate acceptance” was found to be a valid offer)

· Advertisement – general rule: advertisements, estimates and catalogs are not offers

Exception:  Advertisement that specifies quantity available and/or offeree (“10 items in stock”, “the 50th customer”) (Lefkowitz v. Great Minneapolis Surplus Store)

· Mistaken Bids – relief from mistaken bid is allowed when accepting party knows or has reason to know of the other party error and the other requirement for rescission are fulfilled

· Misassumption of Facts (i.e. clerical error) – relief is allowed

· Error in Judgment (i.e. amount of labor is miscalculated) – no relief 

· Acceptance

· Corbin: “An acceptance is a voluntary act of the offeree whereby he exercises the power conferred upon him by the offer, and thereby creates the set of legal relations called a contract”  
· Required Acceptance for:
· Unilateral Offer – completion of the requested performance
· Bilateral Offer – express promise or commencement of performance

· Where acceptance is by express promise, notice, if required, is integral to acceptance

· Where acceptance is by performance or commencement of performance, contracts forms upon that performance, but lapses if notice if notice of acceptance is not dispatched within a reasonable time

· Notice of Acceptance – Offeror has “full power to determine the acts that are to constitute acceptance”
· Offeror can dictate the method of acceptance
· Offeror can surrender his right to receive notice of acceptance (waiver)
· If an offer merely suggests a permitted (or even preferred) method other methods of acceptance are not precluded
· Beginning of the Invited Performance
· Beginning of the performance can act as an acceptance of a bilateral contract
· Such an acceptance operates as a promise to render complete performance
· Preparation to perform in not indicative acceptance
· Silence is not acceptance of an offer
· Unsolicited merchandise – the maker of the offer cannot require a consumer to make an affirmative act of refusal (exercise of dominion and control over the merchandise would constitute acceptance)
Exceptions:


· When the offeree takes the benefit of a service, yet had notice that payment would be required and the opportunity to reject, the offeree’s silence will constitute acceptance
· Silence will constitute acceptance in situations where it can be proven that the offeree had an intention to accept (difficult to prove)
· Silence will constitute acceptance where previous dealings between the parties have acknowledged this method of acceptance
· Under UCC §2-201 (between merchants) silence for 10 days following a written confirmation of a contract is acceptance
· Acceptance of Unilateral Contract – In general if the offeror can not readily learn of the offeree’s acceptance by performance, the offeree has a duty to notify the Offeror of acceptance.  If the offeree does not do so, the offeror’s contractual obligations are discharged unless:
· The offeree uses reasonable diligence to notify the offeror of acceptance
· The offeror has waived the right of notification of acceptance
· Offeror learns of the performance within a reasonable time
· Acceptance Under UCC
· UCC §2-206 – Shipment of Non-Conforming Goods 

Unless otherwise indicated

· Acceptance can be in any reasonable manner 

· In the case of an offer to buy goods acceptance can be made by prompt shipment or a promise to ship promptly.  Here the offeror is bound to the contract without knowing.  This can be done with non-conforming goods if seller does not seasonably notifies the buyer that the shipment is offered as accommodation

· UCC §2-601 Buyer’s Recourse – Non-Conforming Goods (non-conformity can be very minor in nature)
· Buyer can reject non-conforming goods

· Seller has the right to cure in reasonable amount of time (can be longer than the original time in contract)

· If buyer rejects and seller fails to cure then seller is in breach of contract

· Seller who accepts by shipment of goods must give notice if the shipment is going to take a long time

· Termination of Power of Acceptance

It is an offerors who revoke offers; it is offerees who either accept or reject them

· Lapse of Offer – the expiration of the period within which the offer can be accepted

· If no period is specified in the offer, offer lapses after a reasonable time

· In face-to-face dealings or telephone conversations the offer lapses at the close of the conversation 

· Revocation
· Offer is revocable at any time prior to acceptance

· Offer is revoked if when the offeror indicates in any way that he is no longer willing to be bound (express revocation “I revoke” is not necessary, any expression of doubt by the offeror “I am not sure if I want to go ahead with the deal” is enough)  

· If the offeree prior to acceptance receives reliable information from a third party that the offer had been revoked – effective revocation (Restatement §43 “An offeree’s power of acceptance is terminated when the offeror takes definitive action inconsistent with an intention to enter into the proposed contract and the offeree acquires reliable information to that effect)
· The notice of revocation has to be made in the reasonable manner equal or similar to that used for making an offer (i.e. If offer was made by advertisement in newspaper, so should be a revocation) 

· Death of Offeror/Offeree
· The offeree power of acceptance is terminated by the offeror’s death

· The offer does not survive the death of either party

Exception:  Option contracts survive the death of either party if practicable

  
-Compare to- 

· Contracts survive the death of either party

Exception:  Contracts for personal services

· Rejection
· Rejection terminates the power of acceptance so that offeree can not thereafter  accept the offer

· Counter offer is the rejection of the original offer

· “Mirror Image” Rule – the terms of an acceptance must match the terms of the offer – otherwise it is a counter offer (see “Mirror Image” Rule and Battle of the Forms below)

· “Mailbox Rule” 
· The acceptance is effective when it is dispatched, regardless of when or if it reaches the offeror, unless an offer provides otherwise

· The method of delivery must be at least as quick and reasonable as the offer

Exception:  for option contracts (irrevocable offers) acceptance is upon receipt

· When acceptance and rejection are both sent (overtaking rejection):

· If acceptance is sent first – the mailbox rule still applies, except if rejection is arrived first and relied upon

· If rejection is sent first – the mailbox rule does not apply – whichever arrives first will govern

· In some situations the provision in the offer that the contract is conditioned upon receipt of acceptance can be implied

· Revocation is generally effective only on receipt, not on dispatch

· Mirror Image Rule and Battle of the Forms 

· “Mirror Image” Rule – traditional common law doctrine that an acceptance must be on the terms proposed by the offer without the slightest variation.   Anything else is a rejection of the original offer, and acts as counter-offer.  The offeror, as “master of the offer”, enjoys freedom from contract except on the offerors own terms

· “Last Shot” Doctrine – when acceptance does not match the offer, but some performance has taken place and a dispute arises as to which terms control, the party that sent the last form before performance usually prevails.  It is advantageous to fire the “last shot” before performance

· Battle of the Forms – In modern commercial transactions, where the parties often do not deal face-to-face and where offer and acceptance are often made via preprinted forms the “Mirror Image” rule leads to unfairness in two ways:

· One Party does not perform – Since the forms used to form the contract are not exactly the same, the party that does not perform can claim that the contract has never been formed

· Parties perform but dispute arises as to the terms of the contract.  Under “Last Shot” doctrine (see above) the party that sent the last form has an unfair advantage

· UCC §2-207 – Acceptance Varying Offer

· Intended to lessen, if not to eliminate, unfairness of common law view
· Eliminates strict “Mirror Image” rule and allows valid acceptance to contain terms different from or additional to an offer
· Acceptance does not have to match the offer
· Acceptance has to be seasonable and definite

· Purported acceptance has to be really intended as acceptance

· Different terms should materially alter contract

Terms that are generally considered to materially alter an agreement:

· Arbitration (debatable)

· In NY the burden is on the party advocating for arbitration to establish that the arbitration is not material term

· Other Jurisdictions typical approach – burden of showing that arbitration is material term is on the party opposing it

· Warranty limitations

· What state’s laws govern the agreement

· Where the action for breach can be brought

· Time for delivery

· Time for payment

· UCC §2-207 governs whether parties have a contract (whether there was an offer and an acceptance)
- and -

· UCC §2-207 determines what the terms of the resulting contract are
· See UCC §2-207 flow chart
· Precontractual Liability

· Orthodox contract doctrine – neither party to contractual negotiations is bound until an offer has been accepted and a contract has been formed; until then neither party is safe in acting in the reliance on the prospect of a contract
· There are, however, circumstances in which a party may incur liability before contract has been formed

· Option Contracts / Firm Offers
· Consideration is given to keep offer open.  This forms a separate contract solely for the purpose of making an offer irrevocable

· The consideration can be “purported consideration” if it recited in written and signed offer (Restatement §87)
· UCC §2-205 – Firm Offers
An offer by a merchant to buy or sell goods is irrevocable if

· It is in signed writing, and

· It gives explicit assurance that it will be held open for the time stated or , if time is not stated, for the reasonable time but no longer than 3 month
· No consideration is needed

· In New York for the contracts that do not fall under UCC the rule is the same as UCC §2-205, except 

· Contract does not have to be between merchants

· No 3 month limitation

· The power of acceptance is not terminated by rejection, counter-offer, revocation, or by death or incapacity of the offeror

· Unilateral Contract
· Contract is not formed until the requested performance is completed

· Partial performance creates an option contract that is irrevocable for a reasonable period of time necessary to complete requested performance (Restatement §45)
· Promissory Estoppel – see section on estoppel above

· Liability for Failed Negotiation
· No requirement to negotiate in good faith

· Each party assumes the risk of loss if negotiations break down

· Promissory Estoppel may provide a remedy (Hoffman v. Red Owl, case involved bargained for detrimental reliance)

· General Contractor / Sub-Contractor Bids
· When Sub submits a bid to a GC the offer is held open if the GC relies on the Sub’s bid to submit his own bid – Promissory Estoppel used to enforce such agreements – GC reasonably relies on the Sub’s bid to estimate his own offer to which he will be bound if it is accepted

· Though Sub-Contractor is bound to the GC, the GC is not bound to the Sub – There is no real detriment to the Sub in relying on the particular GC possible acceptance)

· Definiteness

The requirement of definiteness serves two basic functions:
· In order to determine if contract has been broken courts must know with sufficient specificity what the terms of the contract are
· Parties’ expectation interests have to be protected.  The definiteness of the contractual terms helps to determine what the reasonable expectations of the parties should be
· Restatement §33(2): “The terms of a contract are reasonably certain if they provide a basis for determining the existence of the breach and for giving an appropriate remedy.” 

· UCC §2-204(3): “Even though one or more terms are left open a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is reasonably certain basis for giving an appropriate remedy”
· Factors to determine if the terms are reasonably definite

· Partial performance 

· Reasons for the language not being more specific

· Parties did not want to take time to make more specific terms

· Reluctance to raise difficult issues for fear that the deal will fall through

· Parties did not foresee the problem to arise

· Parties may be incapable of reducing the terms of the agreement to well defined obligations

· Relationship between the parties – closer relationship more likely the intend to be bound

· Custom and usage within a particular industry

· External circumstances – court can determine enough terms from extrinsic sources (i.e. preliminary negotiations) to satisfy the requirement of definiteness

· Party who has performed under an agreement that is unenforceable for indefiniteness is entitled for restitution 
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· The Statute of Frauds – Requirements of Writing for Enforceability

Samuel Goldwin: “An oral contract isn’t worth the paper it’s written on.”

· The Statute of Frauds is a body of contract law, statutory in nature, which determines what contracts have to be in writing.  Each state has its own Statute

· General Exception – Contracts that would otherwise fall under the Statute of Frauds are removed from the statute if an oral contract gives rise to reliance
The following types of contract are within the Statute of Frauds in all jurisdictions

· (1)  Sale of an Interest in Real Property

· The broad category of contracts that includes sales of homes, land, leases, and mortgages
Exceptions:  

· If the buyer had paid a substantial part of the price and made extensive improvements on the property courts will recognize a valid contract even in the absence of a signed writing – unequivocally referable reliance.  Specific performance (conveyance of the land) may be ordered by courts

· Payment not sufficient – payment of the purchase price under the oral agreement is not by itself sufficient to make the contract enforceable (restitution may provide recovery)
· Once the land has been conveyed – contract drops out of the statute –  the promise to pay for it is enforceable without writing

· (2)  Suretyship Contracts

· Elements of Suretyship contract
· The promise to pay the debt of another
· The promise is given directly to the creditor
· The liability is secondary – obligation to pay only if the primary creditor fails to pay
· Generally in suretyship contracts consideration is lacking, missing or non apparent
· Main Purpose Rule – If the promisor’s chief purpose in making his promise of suretyship is to further his own interest – the promise does not fall within SOF
· Co-Signers may both have primary responsibility to pay the debt –  no suretyship  
· (3)  Contract That Can Not Be Performed Within One Year

· This provision is very literally construed – if there is any possibility that the contract can be performed within one year the contract does not fall under SOF
· Time runs from the making of the contract (not the time it will take t perform)
· Lifetime Provision
· Any promise to work for a lifetime is performable in one year (one can die within a year).  Such promises are not within SOF
· Promise to work for any time longer then a year is within the statute (contract is discharged upon the death of the employee)
· Part of the contract is not performable within a year – the whole agreement is under the statute and has to be in writing
· Full performance – once one of the parties fully performs the requested activity (even if it took more than a year) then the requirement of writing is dispensed with (performance takes contract out of SOF)
· Termination Clause – if there is a possibility that contract can be terminated prior to one year some courts will construe this as a contract that does no fall under SOB and therefore does not have to be in writing 
· (4)  Contracts for a Sale of Goods in Excess of $500 (UCC §2-201)

· UCC §2-201 – “a contract for the sale of goods for the price of $500 or more is not enforceable … unless there is some writing sufficient to indicate that a contract for sale has been made…”

· Exceptions:  

· Specially manufactured goods – Seller has made a beginning of the manufacture or the commitments for the procurement of the goods specially manufactured for buyer and not suitable for the sale to others – UCC §2-201(3)(a)
· Estoppel – Party against whom enforcement is sought admits in court that a contract for sale was made –  UCC §2-201(3)(b)
· Goods accepted and paid for – Payment for goods has been made and accepted or goods have been received and accepted – no writing is required for enforcement –  UCC §2-201(3)(c)
· Confirmation – UCC §2-201(2) – Contract will be enforceable even against the party who does not sign if 
· The deal is between merchants
· Non resisting party sends signed confirmation
· The written notice of objection is not given within 10 days after receiving the confirmation
· Satisfaction by Memorandum

· Even if there is no signed “contract”, a signed “memorandum” summarizing the agreement may be enough to meet the Statute of Frauds if memorandum:

· Reasonably identifies subject matter

· Indicates that a contact has been made between the parties

· States with reasonable certainty the essential terms (quantity is must)

· Signed by the party to be charged
· Because of the requirement of a signature “by the party to be charged”, some contracts will be enforceable against one party, but not against the other

· The writing does not have to be made contemporaneously with the contract.  It can be made before or after

· Oral Rescission and Modification 

· Rescission – Where a contract is in writing, it can be orally rescinded (canceled) 
· Non UCC cases – written contract can be orally rescinded even if there is “no oral modification or rescissions” clause in the agreement
· Sales of Goods – UCC §2-209(2) –  written contract can not be orally rescinded  if there is “no oral modification or rescissions” clause in the agreement unless one of the parties relies to its detriment on the oral rescission
· Modification – If the new contract (after modifications) is within the Statute of Frauds the modifications have to be in writing.  It is true whether the original contract is oral or written

· If the modification are unenforceable under SOF, the original contract is left standing – modification is treated as if it never occurred

· If either party materially changes its position in reliance on an oral modification, modification may be enforceable despite SOF


· Policing the Bargain

· Even if a contract meets the formal requirements for enforceability (assent, consideration and compliance with the Statute of Frauds) the enforcement can be denied on following grounds
· Status of the parties – some classes of persons are disqualified from committing themselves by contracts
· Behavior of the parties – how the parties bargained in fact
· Substance of the bargain – despite the fact that generally courts will not inquire into the adequacy of consideration
· Capacity

·  Minors – the contract made by person prior to the age of majority is voidable

· The contract can be disaffirmed  up until the reasonable time after reaching majority

· The other party (not minor) can not disaffirm the contract – contract is valid until disaffirmed by minor

· Upon disaffirming the contract the minor must return the fruits of the contract (whatever is left), the other party must return all consideration paid

Exception:  Contracts for necessities or student loans are not voidable on the ground that the contract was made by minor

· Mental Incapacity – includes not only the insane, but also mentally ill, senile, retarded or “under the influence”

· Cognitive Rule – person is unable to understand the nature and consequences of the transaction

· Unable to act in a reasonable manner in relation to the transaction even if the cognitive ability is unimpaired (can not control the conduct because of mental incapacity) and the other party has reason to know of the condition (transaction is not of the nature that reasonably competent person would have made)

· Unfairness

· If the requirement of a consideration is met, there is no additional requirement of equivalence in the values exchanged.  However courts in some cases has manipulated this doctrine to serve the ideal of fairness an equity

· Courts may find that consideration is not valid and therefore contract is void

· Court may find that even if the contract is valid and enforceable by law, equitable remedies may be denied because of harshness and oppression (McKinnon v. Benedict, no improvements to the land for very little help in buying it) – for this purpose equities may be compared either at the time relief is sought, or at the time of the agreement (for inherently risky contracts)

· There is a greater judicial acceptance of inequitable bargains when parties are not dealing at arm’s lengths, but have some kind of special relationship (clergy, doctors, etc.) – however more specialized the relationship, the greater need for judicial scrutiny against overreaching

· Differences in relative values of the consideration will not affect the validity of contract between businessmen dealing “at arm’s length without fraud”

· Overreaching

The contract is voidable when advantage was gained through gross unfairness in the process of bargaining (duress – pressure in bargaining, fraud – concealment and misrepresentation, and mistake – not covered in class)

· Pressure in Bargaining 

· Duress is restraint or danger, either actually inflicted or impending, which is sufficient in severity or apprehension to overcome the mind of a person of ordinary firmness

· If assent to a contract is obtained by duress it may not be enforced against the victim 

· In order to make duress claim the person has to make reasonable resistance to duress

· Treat of a lawful action can cause duress

· Duress should be argued separately and in addition to procedural unconscionability

· There are three issues to consider in evaluating duress in attempted contract modifications
· Improper treat

· Capitulation to the treat

· Lack of reasonable alternative

· Economic Duress
· It must appear that the threatened party could not obtain goods from another source of supply

· The ordinary remedy of an action for breach of contract would not be adequate or practical, so courts must void the contract

· Pre-Existing Duty Rule – generally promise or doing something  that the party is already legally obligated to do is not  the detriment necessary to constitute consideration)

· Any consideration (even insignificant) satisfies pre-existing duty rule

· In New York an agreement to modify a contract will not be invalid for the lack of consideration, provided it is in writing and signed

· UCC §2-209(1): “An agreement modifying a contract … need no consideration to be binding”
· Concealment and Misrepresentation
· Concealment – In some jurisdictions silence is not deceptive (Swinton v. Whitinsville, termites)

· Non disclosure will not render the party liable if

· There is no false statement uttered
· There is no attempt by seller to prevent the buyer from acquiring the true facts

· There is no particular duty to speak

· If a jurisdiction allows silence, the party must be completely silent (Kannavos v. Annino, 8 unit single family house)

· In jurisdictions that do not have a silence provision, a person with expert knowledge can still remain silent (i.e. Antique or rare coin dealer)

· Buyers have due diligence requirement, unless there is a serious fraud

· Misrepresentation – affirmative statements

· Misrepresentation does not have to be intentional.  A negligent or innocent misrepresentation may be enough to avoid a contract if it is about material fact

· Party asserting misrepresentation must show reasonable reliance on the statement

· If the person proceeds to investigate the accuracy of the statement he can not evoke defense of reliance

· Opinion is a special group of statements which the seller can make without fear of misrepresentation, unless the party holds himself out as an expert

· Unconscionability and Adhesion Contracts

· Standard Form Contracts
· Contract of Adhesion - a standardized contract, which imposed and drafted by the party of superior bargaining strength, relegates to the subscribing party only the opportunity to adhere to the contract or reject it

· Contract of adhesion is fully enforceable, unless other factors operate to render it otherwise:

· Such a contract or provision which does not fall within a reasonable expectations of the weaker or adhering party will not be enforced against him

· Contract or provision, even if consistent with reasonable expectations of the parties, will be denied enforcement if it is unduly oppressive or “unconscionable” 

· Unconscionability
· Procedural Unconscionability – unfairness in the bargaining process

· Substantive Unconscionability – unfairness in the bargaining outcome – unfairness of terms (Corbin: “so extreme as to appear unconscionable to the mores and business practices of the time and place”)
· Prevailing view – Both procedural and substantive unconscionability must be present for the courts not to enforce a contract or clause – they need not be present in the same degree

· Public Policy   

“It has been well said that public policy is an unruly horse, astride of which you are carried into unknown and uncertain paths”

Public policy limitations to the private contracts are for the protection of the public at large against imposition by both parties

· Illegal Contracts
· Contract that violate specific laws

· Violation of licensing statutes that are enacted to protect the public will void  a contract (fake MD contract is voidable)

· Violation of the licensing statutes that were enacted to merely to raise revenue do not void the contract (fake taxi medallion – contract still holds)

· Contract that substantially violate public policy but not a particular statute

· Covenant not to compete 

· Valid only if 

· The restrain is no greater than is required for the protection of the employer

· Does not impose undue hardship on the employee

· Is not injurious to the public

· An overbroad restrictive agreement may modified by courts to become acceptable

· “Blue Pencil rule” – courts eliminates those portion of agreement that are not acceptable, as long as what left is coherent

· Court makes whatever changes it finds appropriate, essentially rewriting the covenant – New York approach

· As a general rule illegality precludes not only the enforcement of the contract but also any restitution claims

Exceptions:  Remedies may be provided when

· The parties are not equally at fault

· Majority view: refuse to enforce the contract, but give restitution to the party with “lesser” fault

· Minority view: enforce contract and give normal contractual remedies

· One party repents before the illegal purpose of the contract is achieved – in this case court may give the restitution to the repenting party

· “Clean Hands” Maxim – “He who comes into equity must come with clean hands”

· Applies only to equitable remedies.  The courts look if both parties acted ethically.  Higher standard than illegality
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