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· Equal Protection

14th Amendment: “No state shall make or enforce any law which shall ... deny to any person within its jurisdiction the equal protection of the laws” 

The equal protection clause on its face applies only to state governments, the federal government, however is also bound by the same rules – when federal government violates equal protection it technically violates 5th Amendment’s Due Process Clause

The Equal Protection Clause in essence guarantees that people who are similarly situated will be treated similarly

· General Approach to Equal Protection Analysis

· (1) Is there a “state action”? (Public function or significant state involvement)

· (2) Identify the classes of people affected by the law or implicated fundamental right 

· (3) Assign a level of scrutiny

· (4) Assign purpose(s) and goal(s) for the law

· (5) Use the level of scrutiny to examine the nexus between the classification and the goal

· Classifications Analysis

· The equal protection clause is only implicated when government makes a classification – divides people into classes and treats them differently on that basis

· The laws may make four types of classifications (race is used below as an example, other minorities may be implicated as well):

· (1) Race-specific classifications that directly disadvantage racial minority

· (2) Race-specific classifications that are factually neutral 

· (3) Non-race-specific classifications that disadvantage racial minorities – laws that “disproportionally impact” racial minorities

· (4) Race-specific classifications that benefit racial minorities (“affirmative action”)

· There are three “pre-set” classifications that may trigger the different level of scrutiny by the Court:

· (1) Suspect Classes - the Court will use strict scrutiny analysis (remember that strict scrutiny will be used also when fundamental right is implicated) 

· Race 

· National Origin

· Alienage (for limited purposes)

· The Court used the following factors to determine if the classification is “suspect” (use this analysis when the purported classification is not on any “pre-defined” list)

· Historical Purpose of Equal Protection Clause – was generally limited to protecting newly freed slaves and, therefore, points to the racial discrimination

· History of Pervasive Discrimination – whether the particular group was historically stigmatized and falsely stereotyped to the effect of discrimination

· Political Process / Representation – whether the particular group is “discrete and insular minority” systematically disadvantaged in the political process, Carolene Products, FN 4

· Rational Equality – there is rarely (if any) rational relevance of some factors (e.g. race) to legitimate governmental ends
· (2) Quasi-Suspect Classes – the intermediate scrutiny will be used
· Gender (Note: VMI case used something more then intermediate scrutiny for gender discrimination)

· Illegitimacy

· (3) Non-Suspect Classes – the rational basis test is used

· Age

· Wealth

· Mental Retardation (rational basis with bite)

· Sexual Orientation (rational basis with bite)

· Standards of Review 

· When the Court reviews the constitutionality of the governmental action it usually uses one of the following standards of review:  

· (1) Rational Basis – whether classification chosen rationally relates to a legitimate governmental interest

· Used when there are no “suspect” or “quasi-suspect” classification and no fundamental right is implicated

· Almost every economic regulation will be reviewed under this standard

· Very easy to pass test – the Court will “conceive” the rational relationship and governmental interest

· “Rational Basis with Bite” – the Court reviewed some legislations (re retardation and sexual orientation) more skeptically than most laws not involving suspect or quasi-suspect classes

· A bare desire to harm some group (motivated solely by animus toward the group) cannot constitute a legitimate state interest

· (2) Intermediate Scrutiny – whether classification chosen substantially relates to an important governmental objective
· US v. Virginia, 1996 (VMI case) somewhat qualified the intermediate scrutiny test in gender discrimination – something more then intermediate but probably still less then strict review
· The Court required “an exceedingly persuasive justification”

· Justification must be the actual purpose, not a post hoc rationalization
· Classification cannot be based on “archaic and overbroad” generalizations and stereotypes
· (3) Strict Scrutiny – whether classification chosen is necessary and narrowly tailored to serve a compelling governmental interest
· Necessary here means no less discriminatory alternatives – almost always fatal to the governmental action scrutinized

· No purposeful racial or ethnic classification has survived strict scrutiny since 1944 Korimatsu case

· However, “Strict Scrutiny Minus” – when there is “benign” government discrimination, the strict scrutiny test is not necessarily fatal:

· Affirmative action cases – when government looks to remedy past or present identified discrimination or to promote diversity in public education (this one is up for grabs right now, Michigan University case) the classification scheme may be upheld if government has a strong basis in evidence that remedial action is necessary 

· The Court will still use the strict scrutiny test when classifications are suspect (race, ethnicity, alienage) even though the challenged action is designed to help the minorities for the following reasons:

· “There is no caste here” and “Our constitution is color-blind”          (J. Harlan’s dissent in Plessy)

· Something is inherently wrong with drawing the lines along the racial breaks (either to benefit or disadvantage minority)

· Three general propositions with respect to racial classifications (O’Connor’s opinion in Adarand Construction):


· (1) Skepticism

· (2) Consistency – the standard of review should not depend on the race of those burdened or benefited by classification

· (3) Congruence – the review should be the same under 5th and under 14th amendments – both amendments protect persons, not groups

· Therefore, all racial classifications are subject to strict scrutiny whether they are imposed by federal, state or local governmental actor

· Any “quota” systems will be struck down, because quotas arte never the least restrictive method, even if there is a clear evidence that some action is necessary to eradicate the effects of prior discrimination

Classifications – Summary
	Classification
	Standard of Review
	Precedent

	Socio-Economic
	Rational Basis
	Fritz, Railway Express

	Age/Wealth
	Rational Basis
	Murgia, James

	Mental Retardation/Sexual Orientation
	Rational basis with “Bite”
	Cleburne, Romer

	Gender
	Intermediate Scrutiny
	Graig, Hogan, VMI (?)

	Illegitimacy 
	Intermediate Scrutiny
	Jeter

	Alienage
	Strict Scrutiny (Except Gov. Function or State Prerogative – then Rational Basis)
	Dougall

	Race
	Strict Scrutiny
	Korematsu, Loving


· Discriminatory Purpose and Effect
· The heightened scrutiny is applicable only when there is an invidious purpose to discriminate behind governmental action
· Discriminatory purpose may be shown to exist (for facially neutral laws) when there is:
· (1) Discriminatory Enactment – the court will concentrate on what exactly the statute in question does (not what it says) to see what was the purpose of the enactment
· Gomillion v. Lightfoot – the shape of the election district was changed from square to twenty-eight-side figure removing almost all black voters – the court found this circumstantial evidence to show a discriminatory purpose – there simply could not be any other reason for such enactment – “the conclusion would be irresistible tantamount to all practical purposes to a mathematical demonstration” Frankfurter, J.
· Note:  While the court looked into circumstantial evidence to find the purpose in this case, it is usually very reluctant to look into the motives of the legislators to ascertain the real reasons
· (2) Discriminatory Administration – a facially neutral law may impose purposeful discrimination because of the manner of its administration
· Yick Wo v. Hopkins – SF ordinance prohibited laundries in wooden building without the permit, but only Chinese applicants were denied permits – “if [the law] applied and administered by public authority with an evil eye and an unequal hand, so as practically to make unjust and illegal discrimination between person in similar circumstance, the denial of equal justice is still within the prohibition of the Constitution” Matthews, J.
· (3) Discriminatory Impact
· Washingon v. Davis – the governmental action is not unconstitutional solely because it has a racially disproportioned impact  - “standing alone [discriminatory impact] does not trigger the rule that racial classifications are to be subjected to strict scrutiny” White, J.
· The question is then what burden plaintiff has to prove the purposeful discrimination
· Arlington Heights v. Metropolitan Housing Corp. – The impact of the official action is just a starting point, then the Court (in the absence of discriminatory enactment or administration) may look to other evidence:
· The historical background of the decision
· The specific sequence of event leading up to the challenged decision
· Departures from the normal procedural sequence
· Substantive departures 
· The legislative or administrative history
· The decisionmaker might be called to the stand to testify about his purpose – extraordinary instance (and in the note Powell but says we aren’t going do it) 
· The plaintiff does not have to proof that the discrimination was the only reason for the enactment, just a motivating factor
· Even if the palintiff is able to show the discriminatory purpose by the evidence, such proof will not produce the immediate invalidation of the law – the burden of proof then shifts to the government to show valid justification for the law – in other words government has to show that the decision would be made even without the invalid purpose
· Feeney – A challenge to a Massachusetts law benefiting veterans on the basis that mostly males were getting any benefits was rejected – “14th Amendment guarantees equal laws, not equal results” Stewart, J.
· The first question – whether the statutory classification is indeed neutral, that is not based on suspected class discrimination (if not, heightened scrutiny)
· The second question – whether the adverse effect reflects invidious [suspect class]-based discrimination – then use the Arlington Heights’s factors to show the discriminating purpose

· “[Discriminatory purpose] implies that the decisionmaker selected or reaffirmed a particular course of action at least in part “because of”, not merely “in spite if”, its adverse effects upon identifiable group”
· Purpose / Effect – Summary

· Mere disproportionate impact produced by classification that does not explicitly divide people according to race/sex is insufficient to raise a level of scrutiny

· Impact itself may be some evidence of such a purpose – rarely sufficient by itself

· Mental state required – a purpose to cause the disproportionate impact and not merely to achieve some other end in spite of that impact
· If there is prima facie evidence of an invidious purpose, the burden shifts to the government to establish that the same decision would have been made even absent the invalid purpose
· Note: It is not easy to get the court to subject facially neutral law to strict scrutiny
· Benign Use of Racial Criteria (see above for more on this)
· Government has a compelling interest in redressing past discrimination – must have clear evidence that this discrimination in fact occurred the discrimination must be by governmental institution that regulates – discrimination by society as a whole will not do

· Regents of Univ. California v. Bakke, (Powell’s Opinion)
· The guarantees of the 14th Amendment extend to persons – this is important, since it means that anybody, not only the members of some protected classes, is entitled to 14th Amendment’s protection 
· Racial and ethnic distinction of any sort [injuring or benefiting minorities] are inherently suspect and thus call for the most exacting judicial examination
· The Court rejected the idea that something less then strict scrutiny should apply when the purpose of the enactment was benign (intending to help minorities) for the following reasons:
· There is no principal basis for deciding which groups would merit strict scrutiny analysis and which would not
· It is not always clear that so-called preference is in fact benign
· It is not fair to impose the burdens upon individual members of particular groups in order to advance the group’s general interest (?)
· Preferential programs may only reinforce common stereotypes
· It is unfair to force the innocent person (particular plaintiff) to bear the burdens of redressing discrimination not of his own making
· Despite the Court’s declaration that it used strict scrutiny, this particular policy was found to be valid – the Court found that the interest of diversity is compelling in the context in the university admissions program and some use of racial factors in admissions is necessary to achieve that interest – so is it a same strict scrutiny that nobody else could pass since 1944?
· Fundamental Rights
· In some equal protection cases the strict scrutiny will be triggered not because “suspect classification” was used, but because a fundamental right was burden by the classification
· Whenever the restrictions on fundamental right are implicated the classification will be subject to strict scrutiny even though people who are burdened are not members of a suspect class
· Fundamental rights and interests protected by Equal Protection Clause are not explicitly stated anywhere in Constitution – they were “implicated” by the Warren Court in 1960s. The Burger Court refused to expand the list and the modern Court is unlikely to find any new fundamental rights under Equal Protection as well – so the resulting list of fundamental right protected by Equal Protection is short:
· Voting – the right to vote 
· Right to be a Political Candidate – was not covered in the class
· Equal Access to Courts – basically the right to access criminal court system and some civil litigation proceedings 
· The Right of Interstate Migration – the Rehnquist Court restated this particular right as Federalism issue, dealt with it under other constitutional provisions and took it out from Equal Protection jurisprudence – was not covered in the Class
· Voting
· Strict Scrutiny will be applied where there is:
· (1) Denial of the Franchise – the right to vote in state and local elections is fundamental
· Harper v Virginia Bd. of Elect – a poll tax will be strictly scrutinized and almost certainly invalidated
· Kramer v. Union Free School District – the requirement that the voter own property or had some other “special interest” in order to vote burdens the fundamental right and will be struck down (unless the vote is in some special-purpose district like water district)
· (2) Dilution of the Franchise – the Equal Protection not only protects individuals’ right to vote, but also protects each vote’s effectiveness (weight)
· Reynolds v. Sims – “Legislators represent people, not trees or acres” and “Diluting the weight of votes because of place of residence impairs basic constitutional right under the 14ht Amendment just as much as invidious discriminations based upon race” Warren, C.J. – “One Person - One Vote” principle
· The districts do not have to be “mathematically exactly” the same –some rational deviations are allowed
· When the inequality in votes weight is result of the following the political subdivisions – the greater deviations will be allowed
· (3) Race-Conscious Districting – the Court will apply strict scrutiny to the race-conscious districting (gerrymandering)
· Shaw v. Reno – state may not separate the its citizens into different voting districts on the basis of race
· Race cannot be the predominant factor in drawing political lines
· The analysis is somewhat similar to the analysis used for determining invidious purpose in the discriminatory impact cases 
· Challenger has to show that race was a predominant factor in redistricting (not the only factor) – a plaintiff must prove that the legislature subordinated traditional race-neutral districting principles (compactness, contiguity, respect to political subdivisions, etc.) to racial considerations
· Circumstantial evidence can be used (district’s shape and demographics) – but the bizarreness (or normality) of the district’s shape alone will not be conclusive
· Access to Courts
· Criminal Cases – the Court has invalidated requirement that appeals be conditioned upon criminal defendant’s ability to pay for:
· Appellate Transcripts (Griffin) – “there can be no equal justice where the kind of trial a man gets depends on the amount of money he has” Black, J.
· Appellate Counsel on Appeals as of Right (Douglas) – a state must appoint counsel for an indigent defendant for the first appeal, granted as a statutory right
· Discretionally appeals are not covered by the above holding (Ross)
· The court used both Equal Protection and Due Process clauses to support the “access to court” proposition – neither one of the clauses alone seem to support the reached result (Due Process does not guarantee appeal; Equal Protection also strictly speaking is not triggered – no fundamental right to appeal and no suspect classification)

· Civil Cases – The Court has invalidated fee requirements as applied to litigants for:
· Divorce (Boddie) – marriage and divorce are monopolized by the states and right to marry was previously found by the court to be a fundamental right under the substantive due process

· Defending Against Parental Termination (MLB v. SLJ) – again, this case was decided on both Due Process and Equal Protection clauses – the case was found to be “quasi-criminal in nature”

· But not for filing bankruptcy petition (Kras)

· And nor for appeal from welfare denial (Ortwein)

· Fundamental Rights – No Expansion

· The Court had consistently denied to expand the Equal Protection to the other interests – the various “necessities” were found to be not fundamental and strict scrutiny was not applied

· Dandridge v. Williams – no fundamental right to receive welfare or other necessities
· Lindsey v. Normet – no fundamental right to decent shelter
· Rodriguez – no fundamental right to education (in Plyer v. Doe the Court used strict scrutiny to invalidate the law that completely denied public education to illegal immigrants – the Court based its decision in part on illegal alien status)
· Post-Civil War Amendments and Civil Rights Legislation

13th Amendment

§ 1 “Neither slavery nor involuntary servitude . . . shall exist...”
§ 2 “Congress shall have the power to enforce this article by appropriate legislation”
14th Amendment

§ 1 “No state shall make or enforce any law which shall ... deny to any person within its jurisdiction the equal protection of the laws
§ 5 “Congress shall have power to enforce, by appropriate legislation, the provisions of this article”
15th Amendment
§ 1 The right of citizens to vote “shall not be denied or abridged by the United State or by any State on account of race, color, or previous condition of servitude”
§ 2 “Congress shall have the power to enforce this article by appropriate legislation”

· State Action Requirement

· 13th Amendment prohibits slavery no matter who is perpetuating it, private or public entity – Congress has a broad power to reach public and private conduct, but against a narrow wrong – slavery

· 14th and 15th Amendments allow Congress to reach more wrongs, but Congress cannot reach private conduct – private individuals and entities are free to discriminate

· Therefore, for Congress to have an authority to legislate under 14th and 15th Amendments there should be a “state action”
· The policies behind state action requirement:

· Individual Autonomy

· Federalism – Congress has limited powers, states have general powers limited by the constitutional provisions

· Separation of powers

· The private individual’s act is not totally immune from being regulated – in some situation such private acts will be found to be a “state action” under either “public function” or “state involvement doctrine” 

· Public Function Doctrine – if a private individual (or group) is entrusted by the state to perform functions that are governmental in nature, the private party becomes an agent of the state, and his acts constitute state action
· The activity must be a traditional and exclusive state function

· Running Elections – the state cannot delegate the running of the elections (even local primaries) to the parties themselves (which are private) and allow the parties to discriminate – the primary is an integral part of election scheme, this is a state function, White Primaries Cases
· Operating Company Towns – towns are usually operated by government, therefore even when some private company owns all the property and runs the town there is a state action and constitutional protections extend to the individuals in such towns, Marsh v. Alabama  (Operating a shopping center, however, is not a public function – no state action, Hudgens)  

· Operating a Municipal Park – this is also a state action, Evans v. Newton
· Resolving Private Disputes – this will constitute the public function, but only when such resolution is traditionally and exclusively has been a governmental function – warehouseman’s lien and sale was not a “public function” because it was not an exclusive method such disputed were traditionally resolved, Flagg Bros. v. Brooks
· State Involvement Doctrine – even if the private individual is not doing something that is traditionally a “public function”, his conduct may constitute state action if the state is heavily involved in his activities
· State involvement will be found where there a symbiotic, interdependent relationship or joint participation – what is required is nexus between the state and the private actor strong enough to impute the private conduct to the state – fact specific inquiry
· The Court has found state action to exist in cases of:
· State Encouragement, Ratification, or Enforcement of Discriminatory Private Action – when state “lends” its judicial enforcement mechanism to the discriminatory private conduct that otherwise (without state involvement) could not be enforced, Shelley v. Kramer
· Interdependence / Symbiosis – relationship is mutually beneficial (restaurant in the public parking lot where garage could not operate without the revenue from the restaurant), Burton
· Joint Participation – even when state does not benefit from the relationship, the state action may be found when the state and the private party act together

· Lugar – the entire scheme would not worked, but for state involvement – writ of attachment issued by court in debt’s proceedings (different from Flagg Bros. since there were alternatives) 
· Edmonson – preemptory challenge used to exclude black jurors – state action
· The state action was not found in:
· Mere state permission, acquiescence to private conduct, Jackson v. Metropolitan Edison Co, Flagg Bros.)
· State Licensing or Regulation of Conduct – private club has a liquor license, discriminates – that’s fine, Moose Lodge, see also Jackson
· State Conferred Monopoly – Jackson
· State Subsidy or Contract – Rendell Baker
· Pure Omission to Act – De Shaney
· Congressional Enforcement Of Civil Rights

· 13th Amendment is not explicitly limited to governmental action – the only clause in the constitution that prevents one private citizen from doing something to another – Congress can reach private conduct

· “Badges of Slavery” – not only Congress can wipe out the slavery itself, it also has an authority to eliminate the “badges and incidents of slavery” and Congress itself decides what those are (must act rationally)

· Congress must pass statute – without a statute under 13th Amendment private party is only prevented from keeping a slave

· Not only Afro-Americans (former slaves) but all other racial minorities are protected

· Federal Civil Right Statutes – Congress enacted the statutes (both criminal and civil) that would protect individuals from discrimination, when the on of these laws is implicated the analysis is broken into two questions:
· (1) Statutory Construction – does the language of the statute reach the conduct in question

· (2) Constitutional Analysis – Does Congress have the power to enact the statute to reach that conduct

· Section 5 of 14th Amendment is a positive grant of legislative authority

· But Congress was only given a remedial power
· Congress has no power to determine what constitutes a constitutional violation under Section 1 (that is up to the Court)

· Congress cannot change the Court’s interpretation of constitutional rights

· Proportional and Congruent Remedy – When Congress purports to use its remedial powers to redress or prevent a constitutional violation, Congress’s action has to be “proportional and congruent” to the threatened violation

· Legislative record is important – what was the “evil” Congress tried to remedy

· What is the scope of remedy? Does it apply nationwide? To a broad range of laws?  Does it apply in perpetuity?

· Congressional Enforcement of Civil Rights – Analysis Approach

· What is the source of Authority? (13th, 14th, 15th Amendments, Commerce Clause, etc.)

· Is the state action required? (14 & 15 Amendments – Yes, 13th – No)

· Does the Congressional action pass “proportional and congruent” test? (Is it remedial?)

· Freedom of Speech 

1st Amendment: “Congress shall make no law . . . abridging the freedom of speech, or of the press”

1st Amendment – Philosophies

· Self-Realization / Fulfillment

· Expression as critical to autonomy and self-development

· Arts, Politics, Sexuality, Etc. – Full range of expression

· Truth-Seeking

· Information as public good

· Competition of ideas in the “marketplace”

· Self-Government

· Relationship between free speech and democratic government

· Government cannot even-handedly censor speech about itself

· Freedom of Speech – Categorical Approach

· Unprotected Speech Categories – Not all speech is created equal, some speech does not get the 1st Amendment protection or gets less of it (the Court will use something less than strict scrutiny)

· Incitement (narrowly defined) – (Brandenburg test)
· Fighting Words (narrowly defined) – (Chaplinsky test)
· Libel (narrower definition in public figure/official/concern cases) (NY Times)
· Obscenity – (Miller test)

· Child Pornography – (rational: harm to children in making it)
· Commercial Speech – (Central Hudson) 

· Even if a particular speech falls into one of the “unprotected” categories it is not totally unprotected – government still must regulate it in content-neutral way, R.A.V.
· Example: if government chooses to regulate fighting words (something it can do) it may not choose to ban just some fighting words (regarding race, religion etc) and let other fighting words to stay unregulated

· Exceptions – Permissible Content Regulation within  “Unprotected” Categories

· Where the basis for the content discrimination consist entirely of the very reason the entire class is proscribable (e.g. only most lascivious obscenity or only the threats against president)

· Regulation premised upon “secondary effects” 

· Statutes directed at conduct (Title IV)

· Where there is no realistic possibility of the suppression of ideas

· Incitement of Unlawful Action – Brandenburg – the government can proscribe speech that advocates imminent illegal conduct or the use of force if (and only if) two requirements are met:
· (1) The speaker specifically intends to incite imminent lawless action – and – 

· (2) Immediate lawless action is likely to occur
· Brandenburg sets very high standard – almost all speech will be protected
· Offensive speech (“fuck the draft”) and speech that advocates the violence in the future are protected by 1st Amendment under Brandenburg

· Fighting Words – Chaplinsky – words that are likely to make the person to whom they are addressed commit an act of violence, probably against the speaker can be flatly banned by the state
· There must be an offensive speech (swearing or epithets) – mere identity or lawful acts of the speaker will not subject the speech to the “fighting words” prohibition – words that by their very utterance inflict injury or tend to incite an immediate breach of the peace

· The speech must be directed at a specific person(s)

· Speech is likely to incite immediate violence from the audience (persons it was addressed to) – mere anger is not enough, the audience must be so angry that it is likely to fight

· Statutes that prohibit fighting words should be especially carefully drafted to avoid being “overbroad” – statute will be invalid when it is so broad that it catches protected as well as unprotected free speech

· Libel/Defamation 

· Generally plaintiff may recover tort damages for defamation – it means that defamation, which is speech, is not protected under 1st Amendment

· 1st Amendment, however, limits the extend to which a plaintiff may recover

· “Public” Plaintiff – NY Times v. Sullivan – plaintiff who is public official (extended to public figures later) must show that defendant’s statements were made with actual malice (knowledge of falsity or reckless disregard whether it was true or false) – the actual malice requirement comes from 1st Amendment freedom of speech protection and allows some level of protection

· “Public Matter” – Gertz v. Robert Welch, Inc. – private plaintiff in the matter of public concern needs to show at least negligence by the defendant – again some protection is given to the speech by 1st Amendment (less then in public official/figure case)
· Private Plaintiff/Private Matter – no constitutional protection to such speech – states may impose strict liability

· Obscenity – Obscene expression is unprotected by the 1st Amendment – states can ban it, punish it, reward it, do whatever they want with it without worrying about violating the Constitution – the question of course what is obscene and what is not (“I’ll know it when I see it”)

· Miller v. California – the Court articulated the obscenity test

· (1) Whether the average person, applying contemporary community standards, would find that the work, taken as a whole, appeals to the prurient interest – local community standards apply

· (2) Whether the work depicts or describes, in a potently offensive way, sexual conduct specifically defined by the applicable state law

· Potently offensive representations or description of ultimate sex acts, normal or perverted, actual or stimulated

· Potently offensive representations or description of masturbation, excretory functions, and lewd exhibition of genitals

· (3) Whether the work taken as a whole lacks Serious Literary, Artistic, Political or Scientific values (SLAPS test)

· Rational for regulating the obscene materials (according to Miller) – (1) protection of unwilling recipients and (2) protection of juveniles 

· After Miller practically only hard core pornography will be unprotected

· However, private possession of obscene materials by an adult may not be made criminal

· Internet and Obscenity – since Miller uses “local community standard” and community standards vary significantly from community to community then the question arises what community standard to use – the general answer is plaintiff’s local community, but the current internet technology does not allow the publisher to control from what geographic area the site is accessed – all that means that the most prudent local standard will serve as a common denominator and speech that otherwise would be protected (in publisher own state) will be deemed obscene

· “Not a problem” says Thomas, J. – just use the other media (other than internet) to distribute your materials – media that will allow you to control what community it will be distributed to (magazines, videos, etc.), Ashcroft v. ACLU (2002)
· Generally, however, the internet is entitled to 1st Amendment protection, Reno v. ACLU (1997) – “Communication Decency Act of 1996” was struck down – the technology does not allow to control who views the web sites, the indecent material (still protected speech) would be prohibited on the basis that it could be accessed by the minor (state can prohibit the distribution to minors – there is a compelling governmental interest) – so adults’ 1st Amendment right would be impaired and that’s not good 
· Pacifica (Carlin case) – indecent material on the radio, FCC regulation was upheld
· The Court concentrated on two areas:

· (1) The unique nature of the media (you don’t know what you’ll hear next)

· (2) Society’s right to protect the children

· What government was trying to do here is “channeling” the speech not “prohibiting” it – limit the time of the broadcast to late hours so kids could not hear it – more like time, place and manner regulation

· Child Pornography 

· The rational for the states to regulate child pornography is different - it is not protection of unwilling recipients and juveniles (like in obscenity cases), but preventing harm to children in making it
· Therefore, states may criminalize even the mere possession of child porn by adults

· Commercial Speech – speech advertising a product or proposing some commercial transaction

· Commercial speech is protected by 1st Amendment, Virginia Pharmacy Bd.
· Central Hudson test – the Court however used something less then strict scrutiny to review commercial speech regulations – more like a intermediate scrutiny
· (1) Is the advertisement protected by the 1st Amendment (concerns a lawful activity and is not false/misleading)?

· (2) Is the asserted government interest substantial? (not “compelling”)

· (3) If the answers to (1) and (2) are yes, does the regulation of commercial speech directly advance the asserted governmental interest? (not “necessary”)

· (4) If the answer to (3) is yes, can the governmental interest be served by a more limited restriction on the commercial speech? (only reasonable fit is required – not necessarily the “least restrictive means”) 

· Commercial Speech and Overbreadth Doctrine – the overbreadth doctrine does not apply in commercial speech cases
· Reason:  Commercial speech is unlikely to be chilled

· Implication:  The plaintiff has to show that his own commercial speech was infringed upon, not that the regulation could chill some potential speech

· Commercial Speech Summary

· It is protected speech, Virginia Pharmacy Bd.

· Philosophy: free flow of commercial information

· Exceptions: unlawful transactions, false and misleading advertisement

· Reoccurring Themes

· “Paternalism”

· “Greater includes the lesser” argument (if we can regulate the commerce, we should be able to regulate commercial speech)
· “Vice” Regulations (gambling, lottery, tobacco, etc.) – the Court rejects it

· The Central Hudson four-part test is used

· Freedom of Speech – Standards and Forums

· Freedom of Speech Basic Analysis Flow

· (1) Is it a speech that is being regulated?

· (2) Is the regulation content-based?

· (3) If Yes, apply strict scrutiny (except for unprotected speech) (see “Regulation of Content and Viewpoint” below)

· (4) If No, generally intermediate scrutiny applies (see “Content-Neutral Regulations” below)

· Regulation of Content and Viewpoint

· General Rule – government regulation linked to the content (subject-matter) or viewpoint of speech receive strict scrutiny
· The 1st Amendment “hierarchy”

· Viewpoint-based regulations – least favored

· Subject-matter-based regulations – also disfavored 

· Content-neutral regulation are generally permitted

· Exceptions

· “Unprotected Speech” – content and even viewpoint has been used to define the categories of unprotected speech

· Special Forums – public schools, government created forums

· Content-Neutral Regulations

· Regulation of Symbolic Conduct

· The regulation of symbolic conduct is treated in the essentially the same way as the verbal speech – if it is content-based, then strict scrutiny applies, if it is content-neutral, then O’Brien test (intermediate scrutiny)

· O’Brien Test – this is basically an intermediate scrutiny test – a content-neutral regulation of conduct which incidentally burdens free expression is valid if
· (1) The regulation is within the constitutional powers of the government

· (2) The regulations furthers an important or substantial governmental interest

 – and – 

· (3) The incidental restriction on alleged 1st Amendment freedoms is no greater than is essential to the furtherance of governmental interest – this requires narrowly tailored means (should not burden substantially more speech than necessary)

· Flag-burning prohibition statutes are not content-neutral, strict scrutiny applies, not O’Brien test, Texas v. Johnson
· Time, Place and Manner Regulations
· The government will use “time, place and manner” justification when it will try to regulate the speech (or symbolic conduct) in public forums (if it is not a public forum, then government has even more leeway to regulate speech)

· The test used to determine validity of TPM regulations is essentially the same as one for symbolic conduct (intermediate scrutiny), except that the state must leave alternatives (part 4) 

· (1) Regulation must be content-neutral (otherwise it would not be in this section)

· But where the challenged governmental action is the court injunction the requirement that regulation will be content-neutral will be relaxed – injunction by its nature applies to a particular group’s speech, Madsen
· (2) Regulation must serve a significant governmental interest

· (3) It must be narrowly tailored to serve that interest

· (4) State must leave open ample alternative channels of communications

· What is significant governmental interest in this contest? – the Court upheld the following:

· Public Order and Safety – Cox v. Louisiana (demonstration)

· Aesthetics – Taxpayers for Vincent (signs on utility posts), Clark (Sleeping in the Park)

· Tranquility, Privacy and Repose – Ward v. Rock Against Racism (loud noise), Madsen (antiabortion protests)

· The means to achieve the governmental goal do not have to be the least-restrictive or least-intrusive, Ward v. Rock Against Racism
· Licensing – when governments attempts to require a license or permit before expressive conduct takes place the additional condition must be satisfied (in addition to intermediate scrutiny for symbolic conduct or TPM regulation)
· No Excess Discretion – the licensing scheme must set forth the grounds for denying a permit narrowly and specifically – to allow the governmental officials to exercise excessive discretion is to allow them to make their decision in content-based way – the Court will be very skeptical to such licensing schemes
· If licensing scheme is attacked on its face, the challenger need not apply for permit – he may speak and then challenge the constitutionality of the law as a defense

· However, if attack is on as applied basis, plaintiff must apply for permit and get rejected, then he can challenge the rejection in court as unconstitutional as applied

· Forums

· Traditional Public Forums – held open “time out of mind’ for public debated (in effect limited only to public streets, sidewalks and parks)
· Content-Based Regulations – Strict scrutiny
· Time, Place and Manner Regulations – Intermediate scrutiny (but generally deferential to government)
· Designated Public Forums – space that has been intentionally opened by the government to expressive activity
· The government is not required to keep the forum open, but if it does, the rules applicable to traditional public forum apply

· Limited Public Forum – the forum limited to speakers (and speeches) of a certain type or character, depending on the purpose of the forum – the regulations of such forums still must be viewpoint-neutral, Perry (union mailboxes)
· Non-Public Forum – public property neither traditionally nor by voluntary designation a forum for public expression
· Rational basis test – regulation must be (1) reasonably related to a legitimate governmental interest and (2) viewpoint-neutral

· Government may make speaker- and subject-matter-based distinctions, Perry, Cornelius (fund-raising in governmental offices)
· Government as Educator, Employer or Speaker

· Government as Educator – generally speaking schoolchildren in public schools/colleges enjoy less 1st Amendment protection than outside the educational context
· Speech and conduct which “materially disrupts classwork or involves substantial disorder or invasion of the right of others” is not protected

· School may restrict speech to inculcate social values and in furtherance of their “basic educational mission”, Bethel School District v. Fraser
· School sponsored activities – regulation must be reasonably related to legitimate “pedagogical concern”

· Government as Employer 
· Pickering Balancing – if the speech is on the matter of public concern (content, form and context), then balance employee speech rights against the governmental interest in the effective and efficient fulfillment of its responsibilities to the public

· Government as Speaker
· Government itself is a speaker – even viewpoint discrimination is allowed, Rust
· Government as funder of third-party speech – the distinction used is Penalty/Non-Subsidy distinction 

· Penalty – government may not use the leverage of funding to induce recipients to refrain from speech 

· Non-Subsidy – government may refrain from paying for speech with which it disagrees 

· When government is paying to encourage “diversity of views from private speakers” – viewpoint discrimination is prohibited (Rosenberg) – the analogy is to designated public forum – once it is created, government can either close it or keep it open for all

· Freedom of Speech – Problems in Regulating Speech/Press

· Overbreadth 

· The doctrine of overbreadth is very important in determining whether a governmental regulation of speech violates the 1st Amendment

· The statute is overbroad if it is bans speech which could be constitutionally forbidden but also bans speech which is protected by 1st Amendment

· The overbroad statute may be “saved” by the court (state ct. for state statute, fed. for federal statute), if the court interpret the statute narrowly as not to exceed constitutional requirements (for example if the statute says “all breach of peace” speech is prohibited, but the state court interprets that only to mean the fighting word as defined in Brandenburg, then the statute is not overbroad)

· Statute must be substantially overbroad, Broadrick
· The important thing to remember about overbreadth doctrine that is invalidates the statute on its face and allows the exception to the standing requirement
· In normal constitutional challenge the plaintiff must show that the statute in question was unconstitutional as applied to him

· In challenging the statute as being overbroad plaintiff is allowed to show that it is unconstitutional on its face – that the statute violates the constitutional rights of persons not now before the court
· The reasons behind allowing overbreadth challenges to 1st Amendment cases:

· The speech of the third party may be chilled by the statute

· Danger of selective enforcement

· Overbreadth doctrine is especially attractive to some justices because they may send the statute back to legislature without really deciding on the substance of the underlying issue – this looks like exercising judicial restraint (“we only see now that your statutory prohibitions cover some speech that is protected, fix it up, we do not pass a judgment now of whether you can or cannot pass such statute in the first place”) 

· Vagueness

· The doctrine of vagueness also can be used to strike down the governmental regulation as violating 1st Amendment

· The statute is unconstitutionally vague if the conduct forbidden by it is so unclearly defined that a reasonable person would have to guess at its meaning
· The result of finding vagueness is facial invalidation of the statute

· Reasons: issue of fair notice and danger of selective enforcement

· Prior Restraints

· The issue of prior restraints is the issue of governmental censorship – the speaker has to get the permission to speak before his speech

· The problem is the same as in the license schemes – standardless discretion of governmental official (censor)

· The presumption is against the prior restraints, with exceptions for:

· Obstruction of recruitment or publication of sailing dates of transport or number and location of troops

· Obscene publications

· Incitement of violence

· Where prior restraint are generally allowed (see exceptions above) the procedural safeguards must be in place, Freedman v. Maryland
· Burden on censor – the burden of proving that the particular expression is unprotected speech is on the censor

· Judicial determination is required – censor’s determination is not final 

· Preservation of status quo – any restraints imposed must be limited to the preservation of status quo for the shortest time needed to get a judicial resolution

· The procedure must assure prompt final judicial decision
· Freedom of Speech – Some Ancillary Rights

· The right not to speak

· Compelled Orthodoxy

· Anonymity

· Freedom of Association

· Membership and “Chill”

· Denial of benefits

· Compelled Association

· Is the group an expressive association?

· Would the person presence significantly burden the group’s ability to advocate public or private viewpoint?

· Does admission violate the group’s freedom of expressive association?

· Is there material interference with ideas the organization wishes to express? 

· Is there a compelling interest?

· The Religion Clauses 
1st Amendment: “Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof” 

· Free Exercise 

· Strict Scrutiny – laws that are purposefully designed to suppress actions solely because the action are religiously motivated
· are invalid unless narrowly tailored to promote compelling interest (Lukumi)

· To determine whether the law was purposefully designed look at (1) text of the regulation (2) circumstances of adoption and effect and (3) legislative motive (some justices only) – this analysis is somewhat similar to the analysis used in disproportional impact cases under Equal Protection clause

· Rational Basis – neutral laws of general applicability
· States may prohibit or regulate conduct in general, even if the prohibition or regulation happens to interfere with religious practices, Smith

· However, technically Sherbert is still a good law – government must give an exemption where this can be done without seriously impairing a compelling governmental interest (Saturday work/employment benefits case)

· Establishment Clause

· Lemon Test – technically is still a good law but it is rarely followed by modern Court
· (1) Secular legislative purpose

· (2) Principal (primary) effect must be one that neither advances nor inhibits religion

· (3) No excessive “entanglement” with religion 

· Coercion 

· Government may not coerce anyone to support or participate in any religion or its exercise (Lee)

· Coercion approach probably does not apply outside the public school context

· Endorsement 
· Government may not make an adherence to a religion relevant in any way to a person’s standing in the political community (O’Connor in Lynch)

· Sending a message to adherents that they are “insiders” and to non-adherents that they are outsiders

· Religious Displays – would a reasonable observer seeing the display conclude that the government was endorsing religion? – context is important (Jesus alone is no good, but Jesus with Mickey Mouse, Santa Clause and Bart Simpson is probably OK)
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